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SCOPE AND CONEERTS:

The problem confronted by this paper is to deter-
nine whether territorial uOVePOW!nty may be proverly ei-
ercised by the Dominion of Canada over those :e;:uuu lying
t0 the north of its ten constituent provinces, and, if so,
to what zeographical extent, Internatvional law has ftrad-
itionally advanced a variety of criteria from which such
sovereisnty is alleged to flow., The basic hypovhesis ol this

endeavour is an estimation of the degree to which Canals

387 7””1@ these criteria together v1 th an argument wiica
hopes to describe the illusory character of such criseris.,
The conclusion which the thesis ﬂOp€o to jus Lj‘y 1\ m
even 1f Caneda might be found to conform to all the ciric-
tures of the said criteria sufficiently %o confer sovercisn-—
sty uvoon Canada over the material regzions, yet the notvion

of sovereignty is itself an aabiguity worthy of critical
reaprraisal if the northern ambitions of Canadian nationals
are to be ensured.
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If The arsunent contained in the pagzes which

follow seens ovnscure to the reader uninitizsited in the

Y

lensuare of the social sciences, 1t 19 becouse the nost

recent and inventive contributions to the literature have

(

-

neishie = Ho20me o part of o common vocabulary to this

point in SLiao . .:ave they undertaken to siaplify the

[

prcouiens of social life as so0 many other approaches are

The two sugcestions which cone face Lo face
in this submiscion are applicable far beyond the Foritrwiest

chosen To

ﬁ-‘:
I
1
U

Territories. They apply whercver mankind

Sudse numan conducet and enact laws o susrantes cervein

[99]
ol

ernz of future conduct. The sugrestions are, Jix:

~x
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tihat the conceptual lev at which Jurisprudence o]

(&

ig insufficient for the job which it has counbracted; and
secondly, that human behaviour is neilther incapable of
onclysis nor amenable to simplification. Notions such ag
Tterritory" and "sovereignty'" are no less complex than
tae ideas couched in terms of "Democracy" or "Communism,"
For have they been any less abused,

The Northwest Territories represents the optimal

mocdel for a reconsideratvion of many of these principles,

ont
[a3

fulfils virtually all of the requirements of an arez
feshionably referred to as "underdeveloped.™ Yet the arca

is sufficiently close at hand to permit more exagctins stud;



without the liabilities inherernt in

to internal self-rule comion to African or Asien oiuates,
Apart from the very recent report oi the Advisory

Commissiorn on the Development of Government in the North-

wast Territories, and the largely econonic liieraturs

aS) O

C)

ieted with it, virtually no coaprehensive attenp

-h

has been made to examine the politics of the Arctic repions.
More notably, the anelytic approach exhorted by
this paper has been retarded in the field of Canadien
politics, There has been an exaggerated emphasis, by thoce
charged with responsibility for this aiscivline, unon
British history, Canadian political parties and en oS
sibly objective commitment to describing leit-wing ideol-
ogles, whatever these might be. AL the same time the fen-
dency has been to '"leave the teaching of law to law schools,”
winich schools are observed in awe as the exclusive repos-—
itories of an esoteric body of knowledge. Lemal and “po-
Llitical™ education in Canada are consciously uncompli-

nentary, Within the social sciences as well there are occu—

UJ

ional jealousies which defy any cooperation in field

CI-

Da.
which clearly clamour for it

However it would secem to be egually unrealistic

to suppnoce that the law will settle any of these problecms
as 1t would be to suppose that the law will not continue
10 try. Therefore, what the law has to say with regard +to

sovereignty, if ill-comsidered and fraucht with ambiguities,
is nevertheless of pre-eminent relevance to such a study.

(5%)
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In the followins pajses an attenpt will be :made %o
examine g sypccific instance of the coxncept of “territorial
sovereismnty." The literature which cdeals with this btoplc
has been resistant to any thoroughzoing treatment of sucx
o concent beyond the judicial treatment. By this it is

1

meant that the courts of law anply a re or less inller-
ible vocegbulary and a time-~honoured set of rules to Lhosc
problems couched in the concept, and the writers siray
very little from investigations based unon such vocapuvlery
and such rules. In the case of that territory which lies

generally to the north of the Dominion of Canade and which

known to the gazeteer as the "Northwest Territories,”

rno exception is made. The notion of "terrilory" secms to
experience an identification which can claim alimost wnan-
imous consensus. It is identified with land. If the con~
nection is tenuous, it secems to be enough for most wrilters.
lore scrupulous efforts at distingulshing between those
propertvies which run to the essential character of land
are politely dismissed as interesting but trivial. The

presumption relied upon by most writers reflects the

1Y)
-
!

titude of the man who,despairing in an attempt to define
an elephant, recovered in time to assert confidently that
he knew one when he saw one. If "territory", sufficient
for the exercise of sovereisnty, frusirates precise des-

cription, this does not seem to senerate much concern

(vii)



axnons the jurist or "political scientist.”
o I

In the same wan the concept of Ysovercisnoy!
b 1 t,

i

s applied in a way which does not reacily bbtmﬂy any
clear and unequivocal understanding of what the concept

neans, The most that appears to be conceded 1s an undor-

w

standing of the consequences of sovereirnty, and e vasue

Tamilierity with the ways and means of arriving at or

(o}

ettling upon those consequences, Sunnarily, the position
seens to be that sovereignty springs from a certain locus

0i natvional power and serves to confer unon that power

o
@
ks

tain territorial rights and privileges. Such a
statement, obviously heavy with ambiguity, cannot be re-
solved in an introductory remark. The purpose of an
introduction is to put the reader on notice insofar as
mards the major problems contemnplated by the purview

0of the paper and the main line of reasoning which is
intended to rovern his attention,

The "national power" considered here is the
Dominion of Canada.

The wndertaking of the poper is largely expository
and is divisible generally into two parts.

The first part, comprising the first three of the
Tour constituent chapters, attempts to describe the
juridical approach to arbitration over territorial { :oputes
between nations. The presuaption vhich inheres in this

(viii )



approach reflects an exasggerated cmphasis on the likelirood

0f a "peaceful" solution to a contest for serritory. This

}_:
O

approach, in reciting the legitinmate modes of acquirin
terrivory, bvends as well to ignore the fac
bitration itself, and the procedures and precedents whick

attach thereto, represents sul seneris & viable imode of

&)

couisition. The lines drawn by the law in aspirinz to

e]

atalosue conduct seem inappropriate on closer examination.
Cne problem introduced by the juridical approach, however,
is indisputably relevant to any consideration of the
guestion. The nature of the territory is crucial to the
conduct reguired to satisfy the law. The approach of the
law is outlined in these pages in a general way., rositing

the hypothetical possibility of an applicatior of this

o

W to the special case of any dispute which might arise

1 X
ocver the Arctic regions to which Cansda now lays clainm,
The nature of the territory, as it is likely to affect
the argument, is described. The Canadian clgim itself is
then sef down as it most amply fulfils the strictures
of "soverelisnty" advanced by the law.

WVhat conclusions may be deduced from the first
part of this paper are helpful to the Canadian national
not so much either as assurances of Canadal'ls persuasive
claims to the Northwest as a caution urging politiclans
to beware of dereliction in the facé of foreisgn pretentioans to the

re;sion. It ausurs neither success nor failure at law.

’(-.\
1x).



The consribution conseanlated by the review of the
uridical proswnects for Cennda's northern aspirations iz

such a8 to betray the unpredictability of such judicial
decisions as misht flow Ifrom a recourse to crbiitration.

The cultural and navionsl bieses which dwell
vithin the losic of the law séem to colour reaston axnd
defy prophecy. The arguments inflated to grephic »pronor-
vions defy resolution. The modes of acuisition introduced
hy the law are to be submitted, in consesuence of ihs

Tindings of this paper, as illusory, obsolete, and lecss

F

than generically exclusiv

For this reason a second wnart has been added To

&z otherwise speculative descripiion of the Canadisn case.
The second part of the paner represenvs an atienpt
to translate the languase of the Law into the vocabulary

now current among emnirically-oriented social scientists,
esnecially those whose time and effort lgve been commitied
to an exanination of the "political system." Vhere the

law hastily disclaims its competency to judse the essential
character of sovereignity or the proper "functions of a
state,” the suspicions of social science seem ever Lo have
that such pleading does not in any way purify the
findings of the law; that in its rale as mere noderator,
interpreter, broker or scribe, the law is merely engcazed

e

2% heuristic pronouncenents unon the character of the self-

~

s5zme thin-s which it earlier declares 1o be outside of its

()"



furidical function. Sociasl sciencc bends to the Job not

- E AT ooy D PR R N T -
orly of reclessifyins wihav is declared by the law, but,
RN = gl e - 3 A S - v 2., R
as well, what 1s tentatively achieved by the lew in 102

When at last the law, as viewed most opvimistically
for Canadisn purposes, concludes that the Arctic 1is

tween 1nnoSe

somewnare between ice and land, somewhere be
pitable and uninhabitadle, somewhere between contisuous

with and close to the mainland, somewhere beitween ap .r

o
I

e

riate and "almost" to qualify for the rules of terzitorial

waters; when the law describes Canada's conformity to the

modes of accuisition in terms best recited as nrobasbly

not conturered, larsely ceded, intermitiently reco:nized,
znd spersely occupied in pursuvance ol some discoveries;

<

nd when at last the law confers these shaky probabilities
upon an entity known only as "Canada'", even although
it is over one-third of this very Cannda which is being
enguired into by sovereicnty arbit ion and even althoursh
the law patently obviates any responsibiliity to define
by function or performance what that "Canada" nishi be,
then the need for explication becores imuinent.

The socilal scientist alone has endeavoured to
rethink and restate the law, At a time when every inter-
national conflict is initieted in some variation unon the

notion of the strussle for territorial sovereignty, it

(i)
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custodians of the only deliberntely

)

aschievings this end. It zscems at Last wrsent o douvbt the

i

findine of a Torum vestved with international legitimacy

to rule upon territorial soverelsnty without snywhere

J

confirming what is aneant by "sovereipnty', nor even
"territory.™

Burzeoning cities, well within the Arciic circle,
nunctuate the Siberian coastline. Murmansk, Archan:el,
Nor'Ilsk, Nordvik, Dudinka, Srednekolymsk, Salekheard are

youns, bustline regional core cities, exceeding 4 million

%

=

vopulation in many cases, desizned to service vast tracis
of immeasurable economic worth,

Polar travel by both atomic submarine and air is
clegrly shorter, often by half, between fhe great centres
of Europe and Asia and of North.Amerioa? than the route

about the latitudinal circunference of the earth.

Both the vilest ravages of war and the fondest

joF]

reans of peace arc contemplated in terms which intersect
at vhe north pole.
Neither the availability of natural resources, nor
the facility for habitation rely any more upon men's proxiunity
to the grape upon the vine,
The north is habitable. It is the last feasible

frontier, And it is allesed to secrete a wealth of resources.

(=ii)



a ]

By every method known vo the law, almost r of thc norih
hns been unequivocally staked ouv by U.C.7.R. in the shaone
of an arc, vased in the Arctic Circle and exiycading un

the parallels of lonzitude to the North Pole. It is called
the Russian "sector."

Nl

The Dominion parliament of Canada has
even ~uardedly advanced ivs inquiries sbout rigl

north. Answers have been voluniteered over—cont

H)
,}.,
)
1=!
)
Lanry
{_J
<
o
e

veglous politicians and CU“*OTlWJ by legal writers 1mpris-
onned in their jargon and their analasous precedents,

No specific disputes have resolved the issue,

o formal ”OVcrnﬂeQ+ documents denmarcate beyond
anbi,uity the precise terrltory to which Cenada‘'s federal
representatives gssert the right to enforce laws.

Countless foreisn incursions continue to exist in
the north, rendered ostensibly legitimate by recognition
of Canadian customs, shipping and licensing regulations.

Many of the indigénous peoples of the area know
no sovereisn. The defence of that soverelrn is at any
rate effected by the U.S.A., in whose name, indeed, the
polar rezion was first discovered.

Dereliction or quiescent surrender may truncate
the Canadian north, or some portion thereof, Hore
likely, the law, in its honourable inflexibility may fac-
Zlitate such a loss, To presume, idly, that the Dominion

K S
1TSS Ten

of Ceneda exists beyond the northern liamits oI

(

riii)
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On the premise that Cananda may ong day be cailed

e

Northwvest “erritorizs

c

oy

)
et

unon o defend her claims to
in a court of international lavv, Tthe followiny uvadcritriies
to outline the veracity of all reasonable cr~unents 11k
to accompany such a defence. Having exhausted the law and

hevin~ attemplted To discern its :ost prediciable pocizion

oy

a

upon +his issue, an attempt will be then made to asceritsin

w

whether the Northwest, under the stern test of empirical

observation and analysis, can actuslly be called Canszdian.

(iv)



CHAPTER 1, TO ACQUIRE TunRITORY . o o 'YCUTUS B5T SCLU.

1., To Delimit the Meid

R 3

t would be illusory to suppose that the “modes”

by which "national™ territory is acquired may bc con-

X}

veniently catalogued. International law does recognize
however certain distinguishable practices and these
have traditionally been reduced to five,

se asg cession,

®

Lassa Oppenheim enumerates th
occupation, accretion, subjugation and prescription. .
The terms "annexation™ or Yconquest” may be substituted
fér ftsubjuszation, "

Admittedly an esoteric term, "cession'may be
understood in a general way as the achievement of ter-
ritorial sovereignity by way of purchase, treaty or uni-
lateral formal surrender.

The incidence of Yaccretion" is so rare and in-
conseqguential as to merit only summary definition in
these pages. Brierly has described it as "the addition
of new territory to the existing territory of a state

by operation of nature, as by the drving up of a river
p 9 l&] p

1

L.P,L. Oppenhein, International Iaw,ed. H,
Lauvterpacht, (8th ed.; Londons Longmans, Green & Co.,
1955), 1, p.546.




’ 2
or the recession of the sca," © Althoush the Horthwest,

as we shall come to see, is by no means immunc Lrom such
nts, the concept of accretion in general 15 only
acadenic, in view of this paper's goals, because the
territordial claims at iséue compietely engulfl and cxiend
far beyond the areas pronc to such natural change.
Supposing there to be four remaining "modes
we are confronted with a further problem in cataloguing
our data. It is a problem of law and legal nomenclature.
The essential meaning that the terms(as earlier advanced)
bear, are of & specifically legal character, It may be
presuned, for example, that there exist at this monment
islands in the South Pacific which are sparsely inhabited
by primitive peoples; to which property no 'nation state!
as we popularly understand the term, has laid clain.
For these purposes it may be estimated that territorial
sovereignty is exercised over such islands by the natives,
The name given to the right by which such sovereignty
obtains may be any of the above. Until the right was
challenged, it would not matter., If challenged, terms
such as "discovery," "long user," etc., would be used;
terms which run to the root of the right to sovereignty,
but which are not mentioned among the "modes." The point

is that the conclusive event in the struagle for sover—

eimmty, wi .ther that struggle i: consummated by tribdal

T80

’
J.L, Brierly, The ILaw of Nations, 2nd ed.,(londcwn:
zford University Press, 1956), p. 126.




war or international arbitration, may be asceriwined.

Once ascertained, it is thereupon amenablce to description
within the confines of ome among the five susi-csted modces,
For this reason, events of an historical nature whicn mey
be of the utmost significance in detvermining sovereisnty
znd which events lend themselves most readily o cate-

sorization (eg. the concept of ¥discovery"), are termns

o the

ot

which are ancillary, a1t the level of definition,

o

ooncopts couched in the five "modes." A region may be
discovered and rediscovered repeatedly ~- the Northwest
is perhaps the world's most salient example of this -
but the moment of soverelignty is described in terms
other than diécovery° That moment at which sovereignty
is awarded(eg. by the signatories of a treaty, by the
annihilation of a race of inhabitants, by fiat or other
judicial instrumentality) albeit even that the entire

transcript of competing discoveries be both available

and crucial to determination, is finally pronounced in

legal Judgment as "cession®, or as "effective occupation,™

whichever the case may be, but not merely "discovery."
Certain characteristics of geography, topography, climate,
and, curiously, cartography, also come to play in the
determination of territorisl sovereignty; some with such
potency as to seem to cmount to independent modes. These

will he handled in turn as they become relevant to this

soudye



Having reduced our'séudy of the modes of
cecquisition to four, we will now investigate ihe
nmatter of "subjuzation® or "annexation,” which may,
like %accretion", also be dismissed early,.

Briefly, "subjugation®™ refers to that device
by which might triwaphs over right., Lf the rules of
wer are unfamiliar to the layman, no notion is more sim-
nly expressed than,"to the victor go the spoils." To the

o

extent that any prior claim, to any of the territorics
currently declared to be within the jurisdiction of the
Dominion of Canada, may be advanced by any of the indig-
enous peoples living therein, that claim will surely
fail if the grounds be subjugation. Whomever one may
choose to nominate as victor in the few wars conducted
on "Canadian'" soil, the successors of said wars now govern
the nation(or the various parts of it). It is a minor voint.
With "subjugation' we are dealing with a fait
accompli. It matters only as a terrible possibility in
the future. It represents one of the five methods by
which the Northwest, nay, all of Canada, ray come under
foreign domination., It has experienced virtually no
responsible currency among those scholars who have cons-

L ] : . .X-
sidersd the Arctic quesgtion.

"The word 'conguest' is not an anvropriate phrase
even 1f it was assumed that 1t was fighting with the
Hgkiros(sic) which led to the downfall of ... setilements, Con-
cuest only operates as & cause of loss of sovereignty whean
there is war between two states and by reason of the dafect{coniid.)



Before the scope is reduced o an cxanlnation of

o

12 law which chooses between occupétion and prescripiion,
& brief mention must be made of Ycession." "Cession” is
largely a constitutional guestion and will be dealt

with accordingly further in the paper. One aspect of

the concept, however, has come back to roost in the Lit-
erature even though, like "discovery" it has fallen into

complete desuetude. This is the matter of the papal grant,

Previous to the 16th century, the Pope anpsoriionecd

2

the "New World" between Poritugal and Spain. To the present,
the respective claims of Chile and Argentina to the Ant-
arctic trace back to this source. With the Reformation
and the age of discovery, Britvain, France and the Neth-
erlands came to reject the validity of such grants.
"Today, no-one recognizes papal auvthority in
this realm. There is, however, considerable disagreement
over the validity of the various methods of acouiring
territory which have been proposed to replace papal grants.? 2
One of those methods most apt to breed debate

over the territorial rights to both the polar regions

*(cont'd.)

of one of them sovereiznty passes from the loser
to the victorious state, The principle does not apply in a case
where a settlement has been established in a distant country and
its inhabitants are massacred by the original population. Sea:
“he Legal Status of Greenlsnd(infra), p. 23.

3

Donald R. Inch, "An Ixamination of Canada's Claim to

Sovercignty in the Arctic,™ Manitoba Iaw School Jouenal,
%ol. 1, 1962, p. 33.
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“1

is theSector"principle, toc be discussed in sreater detail
further in this paper. It would seeir to trace its insplration
to a paypal gsrant,

The practice of claimizg soverelgunly over a
sector of the varth's suriace as measured by

the meridians of loxngitude, is not new, The
first example is found in the pc*pe1 Bull Ianter
Caetera of Alexander V1, dated 4 May, 1493,

later replaced by the mw“&bJ of Tordasiliaa
concluded 7 June 1494 beitween 3pain and Portuzal.
Hore renently9 various states have circumnscribed
their claims to portions of Antarctica by merid-
ians of long,itudeo And several states have suD-

sorlbcd at one time or another to the ‘'sectior
Ll’lbor‘/ 9

Whatever historical right Canada has to the Forth-
west is derivative, It gained through "cession' what
Britain had to give., It is for this reason that cession
is more appropriately co sidefed at a point in time Sub-—
sequent to examination of those modes of acguisition avail
able to Britain preceding cession. Ior, as iax Huber,

arbitrator in the Island of Palmas case said, "the transferring

couniry could hardly give more rights than she herself

possessed. " 2
We are left with effective occupation and pre-

scription, neither of which principles is introduced in

ractice without an examination of those events of discovery

4_
doGs.Castel,International Taw; Chiefly As Inter-
nretved and Applied in Canada, (Toronto: University of Tor-
onto Press, 1965), p. 236,
5

"The Island of Palmas Award," The American Journal
of International Law, vol. ?2(19a8), pP. 879,




wnich punctuate the demographic nistory of
at issue.
Discovery, however, is a recurring

is not an essential ingredient of cession,

a lerrivory

thomne, I it

yet 1t

in arbitration, be an essential incredient of a confliciing
claim., Furthermore, it must, in some form, prcdatc those

acts which characterize a particular event of cession.

Therefore, althoush it is almost invariably treated under
& separate head early in the literature of pmosi coniri-

butions to this field of study, since it is imporiant in
the Cenadian case before, during and after the significant
acts of cession, discovery will not be counsidered sep=
arately at this Juncture.

At this point we will instead examine the law
as it governs the delimited field of occupation and

prescription.

2.%0 Occupy Territory

Only a brief overview is essential to understanding

the problems with which the concept of occupation, be it

4

"peaceful," "effective,” or "continuous' is freighted. The

rest is distilled in the leading cases on the subject.
", . .(D)iscovery, although rather unlikely now
on this planet, has been considered even by modern authorities

to give an 'unchoate! or temporary title, which must be
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verfected subsequently by other means
If the oriorivty of claims based on discovery couac

A YO - e P R
ke two nundrcew

H
}....!
b

to replace the papal grants for somethin

vears between 1600 and 1800 AD, there is some disasrecacnt

o,

as to when and with what effect the concepnt of effective

I

possession (occupation) came into bveing. 4.S. Hershey

2

ays that it was a standard advocated first in theory and

J

IS

(¥

later in fact. Von der Heydte, 80n the other hand, in-
sigtes that it has always been of the utmost importance
in determining sovereignty.

Following the rejection of papal authority, resort
was had to those principles of Roman law which lent itherm-
selves to the question of sovereignty. The laws regording
ownersnip and possession of real and personal properiy
were already well settled and proved convenient for
translation from the private to the public(territorial)
level. It is for this reason that writers such as lorton
Kaplan have been lulled into the conviction that prescription
(so importent at private law) is the decisive feature of
territorial sovereignty.

6

G.W.8uith, "Territorial Sove reign*J in the Canadian

Forth: & His torlcal Outline of the Problem," Northern Co-
Ordination and Research Centre, -63~7, 1963, p. 1.

7
See, A.3. Hershey, Mhe Iissentials of Internuulwvgl
Puplic Law and Organization,(rev. ed.; New Yorks Facmiiian Co.,

‘093), V. 285,
8

dJec F.A.T. von der Hcydtcﬁ "Discovery
Jrnexation and Virtual Sffectiveress in IntﬁrgaLional Lavr, ®
The Aterican Journal of Tiioorn: ional Law, 29, no. 5,
(July, 19%5), pp. 448=471.
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"Peaceful occupation for a number ol years, or

prescription, is the most common and successivl basis

9

for a claim.® “This nmeasure may well behoove the squatter

in his dealings with a minicipal government where stgte-
vtes of limitation dictate the length of time in excess

of which, failing any valid claia to the contrary, no man
and his property may be put asunder. But it would be

of 1little solace to the Navaho, the Ojibwa, the Inca,

the Maori or the Eskimo. The Eskimo was not even con-

:..L

guered, He was only battled once ... in the massacre
of Bloody Tall, in 1771; and then by Indians. Brierly
has been gquick to point outl,

No rules exist as to the length of possescion
necessary to create title ... but ... law

L}

must recognize facts ... and does accept the
long continued definitive possession of ter~
ritory as a good {oot of title, without regard
to its 'origin'.
key word, again, is possession, which, in the jargon
of international law, amounts to effective occupation.
Therefore we have elected to treat prescription, which

is a variation on the theme, and ¥effective® possession,

under the same head,

9
Morton A, Kaplan and Nicholas deB. Katzenbach,

The Political Toundations of Internaticnal Law,(New Vorks
Jonn Wiley & Sons, 1961), p. 142.
10
Brierly, op. cit., p. 128.
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In a summary way it may be declared thav

~

notion of eff

~

ective occupation was puv forward as &
binding requirement for sovereignty over new territorics,

at the Berlin Conference on Africa in 1884 - 1885, 1t

EARES

The General Act which resulted frow this conforcnce
(Pebruary 26, 1885, Article 35, Chapter V1) dictated
the neéd,for all of those nations who put their hand %o
- the treaty, to maintain, in the territories claimed, (or
t0 be claimed), a display of authority sufficient to
guarantee freedom of transit and of commerce and to
protect whatever rights had already been acquired in
that region. The degree of authority deemed "sufficient"
of course was described more specifically by a draft of
certain ascervainable conditions which had to be met, It
is interesting to observe however that the signatory
nations, then the undisputed masters of the known world,
had come to identify +the concept of sovereignty with
that of force ... legitimate to the extent that it was
recognized in the international arena, as against the
internal arena.

On September 10, 1919, the Treaty of St. Germain-
en~Laye, which replaced the General Act, specified the
character of effective occupation necessary to achileve

sovereignty in new African regilons by the following words

For a more comprehensive regvcrt of the findings
of this conference, see The Jmerican Journal of International

Lew Supplement,111l, No. 1(Jan., 1909), pp. 7-25.




in Article 10, requiring the nations o

oo Maintain in the
acltual authorivy and x ]
to insure proteciion f 9% ropal
and, ... freedom for commerce and ufanwi*,

The signatories ratifying this document included Greats
Britain, U.S.A., France, taly; Japan; Portugal and Belgiux.

Although it is not uncommon tc suppose that this
document enhances almost beyond challenge the prinmacy of
the doctrine of effective occupation, it must be remen-
bered that the ingredients of the requirement are in no
wise applicable to the polar regions in the way they are
to the African regions ... and that some of those nations
most intimately involved in the polar question are not
included among the signatories of the 1919 treaty; namely
the U.S.5.R., Norway, Sweden,,Finland, Denmark, Canada,

(by that time a Oonfederation),'Chile,_Argenﬁinag New
Zealand or Australia (at that time admittedly not yet
auntonomous).

Furthermore, at this very time, by Order-in-Council
promulgated by the newly independent Dominion of Canada,
the following policy had just been proposed, vis a vis
the huge northern tracts which had as recently as 1880
been acguired by Canadasg

... NO Steps be tnken-vith the view of legislating

for the good government of the country until some

influx OITX)’QmElOﬁS or other circumstance shalil

occur 1o make such provision moré imperative than
it would at preoent seem o be.

12
R4 X : B i

Dominion Order in Council, P.C. No. 1339(Sens 7%




In light of this, Gordon Smith has made the following

-

tate had deliberate“J underisaken

ish claim in the erchipelieco at this
ada's legal position would have becen,

least, vulnerable, &7

@ w

K1though more will be said later, about the nature

+
%

he purposes

c

of the Arctic, suffice it to say that for -
encountvered by this investigation it is territory of a
nature which may be properly described as "terrs nullius.”
Legal precedents guiding the acquisition of sovereignty

over verra nullius are conveniently few and recent. Although
none deals with the Arctic in specie, the analogies avail-
able in the law may safely be expecied to aprly 10 any
fvture dispute ... most particularly as they regard the
so-called "Arctic archipelago.™ Of the three leading cases

on the subject, the earliest is the Island of Palmes Casc.

The origin of the dispute in this case is %o be
found in the visit paid to the Island of Palmas(Miangas) on
January 21, 1906, by General Leonard Wood, then Governor
of the Province of Moro. His visit led to the statement
that the island, undoubtedly included in the Marchipelsgo
known as the Philippine Islands,® as delimited by Article
111 of the Treaty of Peace between U.S... and Spain(i.e.

13 ‘

G.W.Smith, op. cit., p. <.
14
Arbital Award in the I

Stases and the Netherlands), April 4, 102&6(rermanchnc Cou
of Arbitration), 2, U.N.R. 1,A.A., 831,




the Treaty of Paris, Dec. 10, 1808), and ceded by virtue

this Article to U.S.A., was still demuwed by the Nether-

O
b

lands as forming a part of the territory of their nos—
segsion in the Last Indies., The divlomatic correspondencs
which followed was inadequate to resolve the issue of sov¥
ercignty and, in the final resort, arbitration was agrecdc
Upon.e

Palmas, it was mutually agsreed, was & single
isclated island, part of no aggregation of islands, &bout
equidistant from Mindanazo(in the Philippine Archipelago)
and the Nanoesa group (then part of Netherlends Zast Indies ...
now West Irian, as Indonesia has come to refer to it). The
Anerican case had been built upon two main elenents of
occupation ... discovery(allegedly by ﬁhe Spanish who
ceded the Philippines to the Americens), and contiguity
(that it was a contiguous part of the Philippine archipelago,
over wnich domain the U.,S5.A. did most certalnly cxercise
sovereignty clearly by both cession and occupation.) Both
of these rights were clearly derivative, based on Spanish
conduct and perfected by acts of cession. The Dutch claim
relied on acts of effective occupation since 1677. Pur~
svant to certain arrangements madé with native princes in
the island of Sangi, the realm of theé princes, which in-
cluded Palmas, fell under the sovereign control of the Dutch.
The princes were excluded from any foreign relstions, even

inter se on some economic duestions., Duteh Fast Indies



legal tender became the currency of the reslm. Dhe Dutch
Zast Indies governmment administered the Jurisdiciion of

foreigners in these areas and imposed on the princes the

[N

uty to suppress pliracy, white slave traffic, and slave
trading and to aid the victimé of shipwrebksa To this
end the Dutch would seem to have complied very closely
with the requirements set down by the nine~year-old find-
ings of the Berlin conference.

Both parties to the dispute mutually attorned to
those principles of law current at the resvpective periods
of time crucial to the case; i.e. the time of discovery,
the time of cession to the U.S.A., and the time of
occupation by‘the Dutch. In his comsideration of the law
and the facts a great deal was declared by the Arbitrator

(Dr. Max Huber) by way of obiter dicta which served to

bring the law on territorial sovereignty up to date (1928)
and which is not without relevance to the Arctic analogy.
First, in the matter of discovery, it may be
remembered that there has been no little ambivalence on
the degree to which legal authorities were willing to
admit that an act of discovery gave rise to an inchoate
title capable of perfection by further conduct. In view
of this.imperfection in the long history of the law, Dr.
Tuber was thrust into examination of those precepts which

covern "intertemporal law,® i.c. which of dillurent cga

syctems prevailling at successlve periods 1s to be annlicd



e

o a particwlar case which embraces the various and several

neriods. The argument in the Palmas case forx discovery

tust concern itself with the discovery of the island
itself, and not ©he archipelago with which it was intcr-—
nittently alleged to be contiguous and which archipelago

indisputably was discovered and effectively occupled by

Svain prior to cession to the U.3.A., That is an ergument
sbout contiguity which follows at a later tine.
The discovery itself in its origin seems to have
amounted, from the evidence, to Mseeing.® On this
anatter, Dr. Huber makes the following remarkss

If we consider as positive law at the period

in ouestlong the rule that discovery as such, 1s
the mere fact of seeing land without any Qcos
cven symbolic, of tac1ar possession, involved
ipso Jure territorial SOVGfulgntjy Qud not.mere
an ‘inchoate title', a Jus ad rem, to be comple
eventua 11y by an actuel and QurebTe Lakvnn of
possession within a reasonable time, the cuestion
arises whether sovercignity yet existed at the
critical date, i1.e. the moment of conclusion

1y
ted

and coming into force of the Treaty of Paris., T
Hereupon the "intertemporal® law must be introduced. If

the act of mere sight was at one time adequaté to sustain
a claim to territorial soverelrnty by reason of discovery,
yet the jurisprudence which alone sustains the 1e~a11ty
of that claim also expects the law to change through

time. If conduet in respact of that claim does not

change accordingly, the claim fails in any dispute

15
J._bidog 29 Ue’.N‘oRo ].O-A-Q-A-ag :pu 8359
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with a hisher cladim, Dr. Huber gtates Lt thus:

Tiie same principle which subjects she act
creavive o a rignt to the law in force at the
vime the right arisce, denoxnds that the existence
of the right, in other words, its continued
manifestatvor shall follow the conditions
reaguired by th evolution of law,

Dr, Huber then reviewling the law which falls
vetween the alleged diwcovery and the date of arbitration
concluded that "occupation,” to constitute a clainm to

territorial sovereignty at this time, must be effectivec.

EN
U

o
d—
P
d,
et
®

In & pronouncement upon the American claim
through discovery, Dr. Huber has uttered words which
cannot be ignored in our estimation of thé Canadian

north, mosi especially her more distant islands.

It secems ..., incompatible with this rule of
positive law that there should be regions
which are neither under the effective sov-
ereignty of a State, nor without a master,
but which are reserved for the exclusive

influence of one State, in viritue solely o
& title of acguisition which is no longer
ognized by existing law, even if such a $‘

£
T
it
ever conferred territorial sovereignty. +7

8C=

le
Inspired by such a precedent, Canadian nationals

would be well advised to keep one eye on the evolving

law and the other on their management of the Arctic islands.

16

Ibldog 2 U R leé@-o-g-og po 8350
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"iiere® discovery, unsubstantiatced with any reinforcing

o

actsy, Gid notv sustain the American claim to sovercisgnty.

There was no “sovereignty®... s0 there can e no arswacnt

about "abandonmment.® This consequence oi discovery having

deen dismissed by Dr. Huber, the issue then of whether

jo]

“inchoate®title( as against perfected sovereignty) was

forthcoming from the discovery, as describved bolow,

applying the inter-temporal law, the Arbitrator declared

e
-
o

eeos Since the 19th century, an inchcate tiv

of discovery must be compleved within a reason—
able veriod by the effective OCOU?“ElOn of ¢
region claimed to be discovercd 18 :

o

No act of occupation was found through the relc-
vant period. Yet, assuming that an inchoate title exis-
ted sufficient to pass by cession from Spéin 0 UeS.he
in the 1898 treaty, still and yet it would not take
priority over the continuous and peaceful display of
authority(prescription) over the island as manifested by
the Dutch,

On discovery as an ingredient of occupation, the
fmerican claim failed. Attention was directed tg an
American claim on the ground of recoznition by/%reaty
dating as far back as 1648 in the Treaty of Munster(i.e.
the Treaty of Peace of January 30, 1648 between inter

aiig Spain and the Netherlands) which includes territorial

18
I‘bidoy 2' UOIIDRO'I\ E.oi.’\k-ai{k-oj pe 8360
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deterninations beltween the two nations regarding iptor

AL

he Bast Indies. No specific bounderics or I{ron-

tiers were demarcated here and 1o mention madc of The

On the &mericans'® rcecourse to the notion of
Beontiguity®, on which ground thelr claim also failed,
Huber nad much to say of interest to the studeat of the
Northwest and its "adjacent' islands. Consider the
varallel.,

Although states have in certain circumstances
maintained that islands relatively close to
their shores belonged to them in virtue of their
geographical situation, it is impossible o
show the existence of a rule of positive inter—
national law to the effect that islands sivuated
outside territorial waters should velong 1o &
state from the mere fact that its territory
forms the 'terra firma'(nearest continent or
island of considerable size) ... 4s a rule’
esbablishing ipso jure the presumption of
sovereignty in favour of a particular statve,
this (allezed) principle would be in conflict
with what has been said as to territorial sov—
erelgnty and as to the necessary relation be-
tween the right to emclude other states from a
region and the duty to d%@play therein the
activities of a state.

Dr. Huber was clearly worried about the respon-
sibility which might accrue to him in consequence of &
ruling on contiguity which did not even hope 1o counten—
ance all of the possible combinations of juxtaposition
between mainlands and islends, innabited or otherwise,

througnout the world. In precluding Palmas from 7 "ling

19
_:r_:::.j__@_o;zo UuI\—!‘oRey lc-:kva-;-u; Ve 8380
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within the contiguous ambit of an uvnresolved arcninclag
known as the Pnilippines, he neverthele 50 cualificd
his remarks as not o forever jeopardize the rights of

g

national terrs firmae more appropriately it subject
such territorial claims ... whickh would huave to include
the Arctic islands.

In the exercise of territorial sovereignty,
there are necessarily gaps, internititence in time and
Giscontinuity in space. This phenomenon will be parivice
ularly noticeable in the case ol colonial territories,
partly uninhabited or as yet partly unsubdued. The fact
that a state cannot prove display of sovereignty as regards
such & portion of territory cannot forthwith be inter—
preted as showing that sovereignty is non-existent. Each
case must be apnreciated in accordance with the pafticular
circumstances, 20

Before this "loophole" be construed by Canadian
nationals as a blessing which can redound only to their
benefit, it must not be forgotten that, shortly after the
1st World War, the Danish explorer and government official
Knud Rasmussen undertook an outright denial of Canadian

sovereignty over Ellesumere Island(which might be construed

as contiguous with Greenland) and this denial was plainly

endorsed by the Danish government,. 21
20
Ibid., 2, U.N.R., 1.4.A,, D. 838.
21
"Dcpozt of Advisoz L. " in folder,
idrctic Islands Sovereignty, = ttava,




As to Palmas Island it was conceded that the acis
of sovereignty by the Netherlands were indecd infreguent,
but that manifestations of effecvive occupation over &
small and ostensibly inconsequential island cannot be
cxpected by any standard with very much regularity. It
was enough that the display did exist, openly and publicly,
before 1898, when U.S.4. took control of the Philiogpines,
and that such sovereignty had endured continuously and
peacefully back far enough in time to avail any contending
nestion of a reasonable opportunity to discern the existia
state of affairs,

The next noteworthy chronological instance of

arbitration on territorial soverelgnty was recorded in

1934, in the Clipperton Island Case.22
g

Clipperton Island is a desolate, uninhabited coral
reef between Guatemala and Hawaii, not far from the
fabled Galapagos, and straddling the maritime route be-
tween San Francisco and Puntas Arenas, Chile ,.and Cape -
Horn, In 1705 it was first recorded as being sighted by
a British vessel. 1In 1857 it was sighted by a French
warship. In 1858 it was visited by a French navel officer
who effected a symbolic anmnexation and repaired straight-
away thereafter to Hawaii, where the French Consulate

mnade & declaration of sovereignty, notified the Hawaiian

22
frbital Award of
Subject of vhe Diffcr
enty over Clipverton Isi..: J:ugvc) ruary
1555 (Pormancnt Court o= 2 , 2. U.N.R., 1.A.4,,
p. 1100. See also (1932) 26 A, uaL,L,, pw 390,

Sovor-




government and published said dcclaration in Honolulu.
The island was then forgoticen until a ¥rench warship
revigited it some forty years later and discoverc
Americans ... collecting guano, Represcntations were made
to the U.S. government. Presently, proclaimed &s sSUCCESSOT
to Spanish discoveries, Mexico descended uvon Cliprerton,
vut in at a harbour and disputed the French acts of 1858

as less than sufficient to fulfill the prercoulsiztes
observed by international law for sovereignty over un-
occupied land,

The arbitrator upheld the French claim, adding

that any colour of right to sovereignty which Mexico

had since evaporated due to her inertia(it is an old maxiz

of equity that the law favours the diligent.) To uphold

her claim, France was not obliged to establish looai
go#ernment in such a bigzarre, lighthouse sort.of place,
The "ratio, decidendi®™ of this case enunciates the essence
of the law of effective occupation insofar as it concerns
itself with a "terra nullius.”

.o by dimmemorial usage having the force of law,
besides the animus c¢ccupandi,the actual and not
the nominal taking of possession i1s a necessary
condition of occupation. This ... counsists of
the act&s) .. by which the occupying state
reducesyits possession the territory in guestion
and takles steps to cxercise exclusive authority
there, Strictly speaking ... that only takes
place when the state establishes in the territory
itself an orgenizat’on capable of making its

-

laws respected. This ... 18 ... but & mezns of




proccéure to the taling oF

not identical wivl , r,

be cases w;ero 1% 18 urmocessary

to this method. Thus, if a fcrflborJ by VirTGao
of the fact that it Vao cozzlc ely uniniabnited,
is, from the first moment when the OOCLOy'nb

state makes its appcarance therc,
and undisputed disposition of th
that moment the taking of possession mus i
considered as accomn%ishcd and the occuputioa is
thereby completed.

This latter situation is of course more easily
imagined as it concerns a coral abtoll, than a boundless
frontier of polar desert.

Most relevant to our investigation of the Can-
adlan no“*hweot and Arctic Archipelago, 1s a precedent

recorded in the same year as the Clipperton case., Cur-

iously enough, although it was & case which pitted Norway
azainst Denmark and concerned Greenland, yet the issue of
discovery was not at the root of the decision.,

Greenland is so named because the Norsemern,
aspiring to attract settlers first to Iceland, had found
that name(it translates the same) to be a liability.

Por a land more distant and forbidding they invented

a name designed to have an hyovnotic effect on colonials
from doleful Scandinavia. There is not a little evidence,
from Zinding: such as a Brattelid, that in fact the Irish

iscovered Greenland. Undoubtedly, the Norwegians settled

03
Ibid., p. 1105.
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it on and off for many yecars., Bus on July 10, 19:
Royal proclanation, Norway declared part of Zastern Greeniand
S0 be under Norwegilan sovereignty. Canada, with one ¢ye

on the location of (reenlasnd and ancther on the lie of

the laend and the sparse habitation, recozguized gquicliy

the test-case nature of such a prociamat on., Denmark
responded under an optional clause of the statute of the

Permanent Court of International Justice, asking
court to declare the Norwegian proclamation invalid, on
the grounds that all of Greenland was subject to Danish

scvereignty. The matter was resolved in The Legal Status

24

of Eastern Greenland.

Again in this case application was made of the
inter-temporal law, in order to vitiate any cléims that
night have been made following the settlements by Eric
the Red which, at any rate, had been abandoned. The
Danish government was able to trace its colonization
back to the lth and 1lth centuries ... and recolonization
circa 1600, By 1900 it had nationalized all commercial
activities within the island to provide the staples of
life for the inhabitants., Hunting and fishing were
regulated and navigational aids established on the coast.

Until 1931, no other power had souzght to contest the

Denish claim to Greenland. But the nub of the Norwegien

24
The Lepal Status of Zastern Grec: Permanent
Cour®t c¢f International du stice), Series A/Qy f“ 53, (Gpril
5, 1933), p. 22,



claim was simply that ®Greenland™ referrcd
iate areas of settlement, and not an cxtsnsion of sov-
ereignty to the whole island., It did not deny the limited

sovereignty in the south-western portion of

where Danish activity abounded. Its contention was thet
the island was severable.,.and that Norway, which pop-
iated the North-eastern part of the island, had a right
to it., After advancing the basic re iquomcnta Tor SOV
ereignty by occupation being,in the first place, a

demonstration of intention (animus OCCQP@QQl) and,

o

secondly, the decisive acts of effective occupation

the Court then dealt with the question of the fterritorial

o

extent of effective occvpatlone

Norway hes argued that in the legislative and
dministrative acts of the 18%th century, on
Wthﬂ Denmark relies as proof of the exercise

of her sovereignty, the word 'Greenlend? is
not used in the geograohical sense but means
only the colonies or the colonized area on the
West coast. This is a point as o which the
burden of proof lies on Norway.

It was held that fGreenland' {(or fla Groenlande') could

only be deemed to be in use in its ordinary common

parlance sense, and that the onus upon Norway was found
not to have been discharged.

The fact that most of these Acts were concerned
with what happened in the colonies ... all sit
vated on the west coast, is not by itself
sufficient ground for holding that the authority,

25
Tbid., P.C.2.d., Series 4/B, No. 53, p. 28,
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in virtuce of which the e Looee WOS
also restricted to the N a, Unless
it was g0 resuricted, 1 Xife) szround Iox
interpreting the word "Greenland' in this

L
codeans 26
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Th of course could opcn the door to such un-—

i
62}
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restricted interpretation of the names aszigned to a
number of minimelly administered islands of the Arctic
archipelazo.

Norway then tried a new tack. It argued that

'Greenland', as the term was used in documents, could

kY

not have been intended to include the sast coast bec

ause

Q
G

L

¥

at that time, the east was unknown. Cerciuvl scrutiny of

the Danish maps of the 17th and 18%th centuries, however,

evidenced at least a general configuration of Greenland

48]

s i1t was known to cartographers of that era. Even today
it is probably too much to expect terrain of this cap-
ricious character to hold a permanent , even seasonal,
shape of any precision. Carried to the absurd extremé
to make the point, the rejoinder to such argument could
be that no geographical boundary is discernible with
anything but comcensual or probabilistic precision. &
general configuration would seem to be adequate.

The conclusion to which the Court is led is
that bearing in mind the absence of any clainm
to soverelgnty by another power, and the Arctic
and inaccessible characier of the uncolonized
parts of the country. o King of Norway and
Denmark displayed, cur.nz the period from the

founding of ‘the colonies in 1721 (Hans Dgede's
colonies) up to 181447 his authority to an

26

“he King of Denmark was oblized +to renounce, in
sevour of the King of Sweden, his kingdom of Forwoy, Article

of the Trcaty of Kiel of Jun.,14,1814,except for the Peroes,
celand and Greenland.
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Buttressing these other factors in Denmark's

rfevour were its actual acts of sovereignly over This

wexplored territory. In 1863 it had granved exclusive

D

4

richts to a man named Taylor for trading, mining and

2

nonting on expressly the cast coast. It had granted

concessions for the erectvion of telepraph linces, and had
nagsed legislation fixing the limits of territorial wateru.

n

el o~
» [

These acts coupled with the activities of ©
Danish hunting expceditvions ... the number oI
scienvific expeditions engazed in mapning
and exploring ... the occasions on which the
Godthaab, a vessel belonging to the state ...
was senlt to the east coast on inspection duty,
the issue of permits by the Danish authoritie
under regulations issued in 1930, {0 persons
visiting the eastern coast of Greenland, show
to a sufficient extent ... wven when separated
from the history of the preceding periods ...
the two elements necessary to establish a velid
title ©o sovereignty, nanelys the intentioh and
will to exercise such sovereignty and the man-
ifestation of state activityoi

1

?
o3
[

The acts so enumerated would seem t0 represent nothing
less than criteria for rendering occupation “effecﬁive”
in a terra nullius. |

A memorable concession made by the Court in
finding in favour of Denmark, was worded in the following
ways

.. .1in many cases the tribuanal has been satisfied
with very little in the woy of actunl exercise

28
“he Legal Status of Fastern Greenland, own. oit.
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29
Ibid., p. 28.
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of sovereirn 17"1b , provided thatb

state could not make out a superior clai,
This is na**1cu1ar7j true in Tthe case of
claims to sovercignty over areas 18 thinly
populated or uns 0uulea countrics.

erso, Arctic islands.,
At least one author has suggested as carly as

1933 that by that time in the histoxry of Canade's Arctic

=

all foreign claims had evaporated and thet Cansda's owm
claim nad becone para;.rnouzfc(,3l Thirty years later, in an

assessment of Canada's right which might be described as

cautious, at best, G.W.Smith 3 has endorsed the statement

@

about foreign clainms with 1little gualification. On th
subject of Canada's own establishment of her sovereigniy,
he suzzests that 1f once there were douvbts, they have
largely been disspelled by the Fastern Greenland case ...
wnich has reduced so clearly the requiremenﬁ essential

10 discharging the tasks of occupation in a terra nullius.

With the principles 6f these cases, fresh in

our mind, particularly the similarities to e derived
from the Greenland case, we must proceed then to con-

sider the Northwest and the allegedly "Canadian® Arctic.

50
IThid., p. 23,
V. Kenneth Johnston, "Canada's Title to The
Arctic Islands,® The Canadian Historical ReV1om,k1V
No. 1(March, 193%3), pp. 2441,
52
Smith, op. cit, p. 12.
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One of the purposcs of this chavler has becen 1o deron-

strate the cognizance which the law tokes ol seculiar

I I

&s a factvor in the awarding of scovercignty., The follow

chapter will examine the physicol characterlstics ol
the Northwest and the Arctic archipelago accordingly.
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DATTURE OF T WERRITORY

1. A Vast arnd Empty Land

An exhaustive description of the clinate or

the physiography of the so-called Nortawest ferritories

ol

is beyond the scope of this paper, However this much
is vitals thatv excepiting a few islands in Hudson and
Jamnes Bays, all that is Northwest Territorics lies

The northern tip of Ellesmere Island is 2200

of \

niles from Southern James Bays; the McKXenzie Delta lics

rno

100 wmiles west of southeastern Baffin Island. The is-
lands of the archipelago, plus the more-or-less unbroken
nainland to which Canada lays claim, at 1,253,438 sguarc
miles, exceeds the combined areas of the Maritime provinces,
Quebec, Ontario and Manitoba., The waters of Hudson Bay,
James Bay, Hudson Strait, Foxe Basin and other coastal
waters are more than three times again as large as the
province of Manitoba,

The mainland consists of Two méjor geological
regions, the Precambrian(or Canadian) Shield, and *the
Interior Plains. To the West, the Territories are divided
from the Yukon Territory by the mountainous Cordilleran
region.

The Department of Northern Affairs provides the

following description of the mainland:
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The PreCambrian Shield,
sousre miles of bCufOCk) ”O“le

£ 700,0GC
e, exbends

fron Great Slave Loke in the west to Baffin
Island in the ezst, Excepnt for the rugroed moun—
tains of the eastern islands, the Shicld country
rarely rises nmore than a few hundred focot

nevertheless, 1t presents & rugsed 2nd har
i torized by rolling hills &nd

Landscape charac

valleys., In places the valleys are wubc_m?i 5
producing Strlgini ;¢ngbrlekc lekes, The s tern
edvm of the shield borders the eﬂumcrﬂ shore

of (reat Bear and Great Slave Lokes, the

lakes in Canada. iajor rivers of the shield
the Thelon, Kuuun, Jubawnt, &nd the Baclk, Vi
the ex ccntwon of the Thelon, these rivers have
falls, cataracts and innumerable shallow raplds
which imvpede navigation.

The Interior Plains lic between the
ohield and the Cordilleran resion of the estern
mowntains, and are a continvation of the Great
Plains siretching from the Gulf of We*'co To %
Arctic Ocean, Within the territories they are
dominated by the MacKenzie River, In COﬂbfuub
to the rivers of the Shield, the ¥MacKenzie iz
ravigable for the whole of 1Ls 1400 mile course,
It reaches the sea throu:h an impressive maze
of channels which wind throush a del ta spreading
over several hundred sguar e miles,’?

.

e

e size and global position of the territories

have a marked effect on the character of settlement, hab-

itation and subsequent administration of such a region.

For

pitables

1

grephy nos

oar

purpvoses of sustained occupation, the land is inhos-

o

[oxt

L
L

the moreso as it becomes "arctic" by nature. Yet

recent report summarizing those features of the geo-

t likely to influence further attemnpts on Canada's

to discharge effective control of the North, at least

one nmyth was diminished.

for
in

33
The Northwest Territ Poday,a refercnce paper
the Advisory Commissio: > Development of Lovernmbnt
the FTorthwest Terrluorl es, Ciealosue Ho. R.29-2625,0%tawa,lC



The arcuic Ci‘ClC, at north letitude 56°3%10%4,
which passcs Irom ncor foris (ood Hone whr ov'h
Repulse Bay to Cape Dyer, divides the Forthwes
Territories in half. Worth of it, the mid

i ~

sun atieins a position over the horizon.
jatitudinal position of the Terrisories is
detrimental to occupation of the land as
assuned, the polar nighi's darlmess being not nes
so complete as many belicve., Waicn the sun is lowest,
the full moon is highest. Evea half moonlicht on
the snow yields illumination sufficilent for hunting
and travelling activities., 24

14

At this vnoint

c‘
[§)
@]

hall examine the nature of the

k3

ninland in the light of its potential "occupiability™
by nations, rather than individuval ’

Assuming that the Cordillera of the Yukon on the
west, the provincial borders of British Columbia, Alberia,
Saskatchewan, Manitob Onterio and Quebec on the souihy
anc south-ecast, and the salt sea to the north and norith-east,
create natural borders which, if not conclusively, rende
the Northwest mainland at least amenable to Canade's claims
for territorial sovereignty, the next question is whether
or not the islands can be considered part of the package.
r""ms guestion reduces itself to a number of guestions in
obvious sequence,

Are the islands contig suous with the mainland{or

>

conversely, is th. mainland their terra firma?).Are the

islands contiguous with one another? If so, is contiguity

sufficient to safely consider the islands, in sum, as an

S

3
qp)t Ter—

DovoTObﬂcnt of Fove%nwont in the Nortis
ories,Renors of the Adviic. ission on the Deévelopment
COVurnmenu in the Noruhwoot Perritories, Vel. L, Ousawa
on. 14=T5, hereinafter referred to as the "< Garrothers
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arciipelago? Are the islands realiy iclends, or Zrec they

If they are ice, does this preclude them fron gualificaticn
for sovereigniy under the gencral rules goveraning occunaiion?

Or do they qualify as part of the hish scas? Or does the
intcrpretation vary from time to time depending on Tasir
physio~chenical state?

If indeed they are susceptible of occupation, does
ar., superior rule(ego) territorial waters, override this
prospect? If they are not all equally prone to occupailon,
how is a division %o be made? And finally, all ekse failing,
can Canuda seek recourse in sone ulterior law, short of
subjusation, which will guarantee these territorics 1o
her, one and all? In the pages that follow, an ailemp?
will be undertaken to answer each of these guestions.
Althouzh perhaps an illusory conviction9 1t is submitted
here, by way of explanation of the above sequence, that if
1%t can be demonstrated that Canada has a viable claim to
sovereigznty over the islands, then it is no longer necessary
to prove sovereignty over the mainland since & ring of
sovereiznty will have engulfed it .. as the land would.
an inland se2,

2, Contiguity

™ie principle governing coatigulty has already been

denlt with in the Palmas case(supra)where it will

R PR
») o ns AYn
L case W ¥

-~ Huber refrained from making any new law in & Aeliitelal

weither rested dreponderantly on the issue of contisulty, nor

evon renotely hoped to comsider all possible cuases.



The concept of "continuity" refers 1o one parcel
ol land cheek by Jjowl with another. Ticre suveh y»roximily
is broken by water to the extent of creatins oiishore

~

isiands adjacent to a major body of land
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is termed Yecontigulty.® Much of the debate supportiins contis-

vity comes from analogies drawn from supporiers of continulty.

What 1ittle favourab liserature therc is to szunporv coniis-
225y on these grounds comes notebly frosw American authors
D.H, Miller th‘vwnﬁ reviewed the doctrines variously naned

"pback country', "hinterland", and "ierritorial prozincuityl
long ago came to the conclusion that these doctrines would

apply fittinzgly to the Arctic. This apvroach experienced

- T

& glowing vradition in the annals of American coloniszation.

It may seem cynical to sunvose 1t ironic that an Anmerican

would encourage Canadian proprietorsihip 1o the vast Northwest

.

ati a vime following the gggrieved foreclosure of the U.S.

T

frontier unless the arpgument envisages the Arctic as contin-
uous with Alaska, On this same theme, L.M, Gould writes that

«o.nte principle of contiguity or geosraphical
propinauity ... presumes thet nation-states which
are nearcst to new or uaexdlorcd and wnclaincd
lands have a proprietary claim simply because of
provinsuity. Such bwn>u_3t10n~ would have some
validity if theé new lands were accessible OﬂlV
throush adjacent areas of the nearby state .. The
idea of COHUl”UlEy(ulC) 1s a familiar onc in Amer-
1can hi uuorJ it was the basis upon which the

¢ enplsy Atland 1r "““no r utducu

\,’
J \5'1'

David Junber
Arciic, ™ Toreicn A flero9 Octoo

NPoliti
SR D
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Trontier expansion at best. Until conrironted with Sponisn

claims, tThe American extensions went unchaollenszea apart
Tron the hisvoric sncounters with the Americarn Indian.
At this ooint sudbjugation became the vozue.

ey

It has been the opinion of George SchwarzenberZer”

s
[al}
e
e
t
ct

he best title a nation can probably hone to seain by

cason OWLY of contiguilvy would be an inchoate title,

reguiring further acts of perfection. Tais too would heve
to ve counstrucd as an optimistic interpretation of <the

doctrine of contizguity. One writer more realistically

expilains it this way:
The present law ... would seem to justify no
claim to territory deyond that effectively
centrolled, althouzh the adjacent state may
sustly claim the rlbhu of notificatvion, with
an option Tto make good the comsiructive clain
by actual occupation.”

The effect of this interprevation would scem
clearly Tto narrow any presumption even of inch
which iaignt enure to the terra firma. Iffective occupation

of a terra firma more reasonably considered would seem to

36
L.M. Gould,"Strateny & Politics in the Polar Ar

€eas, it
The Annals of thé American Academy of Political and Social

‘i;ncé,7¥ol 225, Jan, 1948, p. 106.

see George Schwarzcnberger, 4 Manual of iuternationdl

Law, 4th cd., vol., 1, p. 115,
53
Qe Wright, "Territorial Propinguity,®(1018),12,
o



bezet only an invitation to an inchoate titliec., What confounds

of contiguity

than pertinent to this concern, bubv on closer examination

Lk

renders eny claim to sovereligniy based solsly on contisuity

CL:

cuite unworkable in practice ... and which is well scttlc
law, This is the issue of positive duty which accompan-

ies the doctrine of sovereignty.

Territorial sovereignty ca not limit ivseli to
its nezative old89 i.e. to excludinr the activivies

of other stabes s for its(sic) serves to divide
between nasions the gspace Upon wrhich hwasn acti
are employed, in order to assure them at all
points the minimum of protection of which inter-
national law is the guardian. 39

Irn this lizht, a clainm based solely on grounds of contiguilty

<

- o -

without benefit of pursuant acts of occupation would surely
fzil, Tor is it an unlikely stance to take that, unconversart
with the intermational law, & nation would hope to upholid

a claim over territory based only on a wish to keep others

out of a potentially bountiful land.

A memorandum under the letter head of the British
Colonial Office, shortly before cession of the Arciic islanés
to the new government of Canada, reads as follows:

The object in annexing these unexplored territories
to Canada is, I apprehend, to »nrevent the United

States from claiming them and not from the likélihood
of their proving any value to Canada.40

Island of Palmas, op. cit., p. 833.

Coionial Ofirice Parvers, Series No. 42, vol., 7t

v. 19(Jan, ”‘7,”1879‘).,

v
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his woulid probably susygest that tne Ue¥.i. would TinG

Cenada’s proprietorship over the islands less objociiovn-

=
t

.-
{

able than British and that for these purnoses, thisz Common-
wealth interest would be better policea from Ottawa than
London. 4after all, Alaska had been purchased only twelve
years earliier from Russia.

;L chouch this discourse doss not necessarily weke
the position. that continuvity affords a surohg claim %o
title, it does balk at any inflexible daentification of
it - with contiguity. The one is nodt tantomount to the
othier, If they are based on'fhe some spatial considerations

at csgence, il.e. proximity, yet the feature which disting-

uishies mne two is preciscly that feature which should
dissuade any parallel use of the two for the purvoses of
sovereignty. In the case of contiguity the suggestion is
that existence of natural boundaries ought now 0 disable
reasonable boundaries, by reason of proximity. In the
cage of continuity the suggestion is that the lack of
natural boundaries ouvught not to disable the extension of
reasonable boundaries. Both of these are burdeénsome in
actual practice to justify. DBut surely the argument for
contiguity is made weaker by the presence of natural
boundaries. It invites the theorist to hurdle every

natural bvoundary he encounters where no claim to the contrar
ry

exists so lonz as proximity is reascmable until he has

-
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rcated on improbable dalsy-chaln of zovercina worritory

Polar regions. The reasons for judgment in that case
inciude:

.. the absence of any claim to sovercignty by
anothér power, and the Arctic and iducu sgible
character of the uncolonized parits of the
couﬁzrjoii

f
Orne writer in perhaps a rather hasty response to
an obvious commitment to proving the islands belong to

-

Canada, intones that to "whatever extent the contiguity

principle can be a valid basis of sovereignty, it strengthens
. . .oy 42
Canada's claims over the Arctlcg“
This may be prematur Ags pointed out earlier, the.

Danish claim to Ellesmere Island could find increased vale-

idity due to its vropincuity with Greenland(a terre firma?).

A Cenadian insistence on a minimel right by contiguiiy would

(gl
w

egal Status of ZTastern Greenland, cp. cit.,»n.25.

Inch, op. cit., p. 49.
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yl(}ld Victoria and Banks &l ths cxnenes o4 SLlogiols. Swi-

ther, il @ccepted, the principle would Lead o

0 the ancient "positive dutly” of sovercignty which tc dase

. ~ . . e KIS s B A fvmnEy ey w0 samm ey S e I -
do2s notv tolerate internationtl trespassing sisnzs in the

£

&

presence 01 nasszive and wilful dereliciion,.

As surcsly as some would seck to prop uv bnc notvion
of convisuity as & scource of title to territory, Dr. Huber
uneruivocally dismisses 1t as nothing mofe than that, i.e.
2 notion.

The title of Contisuiiy, understood &
+ -, _x':'o x

terrﬁtO”ial “OVGrelgntyy nas no founda
internaitional law ... It is impossible
existence of a fule 0 vositive interns
law to the effect that islands situate
territorial waters should belons to a

the nere fact that its territory forms gy
fir=ze(nearest continent or 1°1ﬂvu of dera
size). Not only would it seem that there are no
precedents sufficiently froouent dﬂ@ sufficiently
precise in their bearinss to establish such a rule
nternational law, but the 2lleged principle

of i

iveself is by its very nature so unceriain and
contested that even movernments of ithe same state
have on differcent 000&31ons maintainegd contradic-
tory opinions as to its soundness. 47

Canzda would seem to have ample enocugn claim to her vast
north without entertaining the hazards resident in the

none too popular notion of contiguity.

5. The Arctic"Islands"
The Arctic islands are largely uanpopulated and,
like Greenland, almost inaccessible for ordinary purposes.

Buv they are not at all uniform. In the east, the Precanbrian

Izland of Palmas Case, 0D, Ccit., D. 843,
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rocks form a spine of mountaing Tros Balfin to Tilcoonere

Islond rising at some points o 10,000 Toetl above sow jovael,

21lling into veritical cliffs, Deco

cocstlines ¢laciers or permanent ice fields persist in nigher

The western islands are part of the Arciic lowlands,
& producd of recent limestones, sandstones, shalic and zravel,

To the north and northwest of these 1i the Sverdruvo Basin,

an area of higher relief formed by drastic aliteration of The
sedimentary rocks. The extreme northwest facing out upon the
barren polar basin is & shelf of sedimentary rocks that maxes
up the Arctic Coastal Plain. This polar shelf extends up 1o
fifty miles into the Arctic Ocean before dropping off into
the deep waters of the polar basin.

Comparisons or parallels drawn between the Arctic
and Antarctic, in any adjudication of sovereignty, are ili-
adévised. The Antarctic is uiterly unpopulated by any aborig-

inal peoples, Nor is it likely ever to be, The Arctic

)
w

both sporadically populated and responsive in some measure
to the changes of season, The Antarctic is a continent
covering the entire south polar region, while the Arctic

C

o

n3ists of groups of islands, more or less associated wiv

various terra firma. The pure accident of geography has made

L

the north much more amenable to a de facto application of

N
A5}
it conal e e s

the

w

ector theory, whercby the Antarctic is like a pie
wizich, if submitied to sector, as can only be exvecited by
meoual agreement, would doubtless lead Lo ... .crmationol

incidents, not in the least because of the cuvro- .
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in which the scctor theory now cxistis.

“he Antarciic is a massive, generally homosencous
chelf of more-or-less immovébhle ice, The Arctic cn the other
hand varies from floating islands o an unsiable ice-can.

This latter distinction leads into ons of <she most
moot and furiously debated characteristics of the irctiic
erciipelago; l1.¢. whether ice, in its many forms, is 1o
be deemed Yland" or "water™ for the onurposes of determinin.

vereisn richits., The resoluiion to this debate gains itis

b}

O -

s

proainence rrom one of the oldest principles of territorial

-

cquisition; you can possess land; you cannot possc s nigsh

o]

l,J
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44
TFor purposes of clarification, Aopendix #1 lists the
lerzest or most 81ﬁn1flc nt islands in the Arctic ‘L ch

are settled beyond debate 1o be 1andedo45

44
This outline is admittedly sketchy. However,
primary sources and specific facts in this en deuvour are

nard to find and prooubly notv crucial to this endeavour.
“hat is set down in Appsndix 1 was obtained from The World
S1wanac and Book of gacts,eda Tunman H, Lozps(ﬁew York:
Hewspaper Enterprise association, Inc., 1967 Do 288,

v

) 5
in which volume ready admission is made of the imprecision

of surveys and the resort to estimavion,

45
The primery criterion which are notably used %o
elininate 1noulﬁr reglons from any argument on the ice-ise—
weter-is—land are simply sise, and most important, stability



Of these islands, Grecnlszxnd is tho Isnrsost in thc
worid. Baffin is The {ifth, sllesacre the niznts,ond
Victoria the tenth largest. The three latter esre sll in
¢xeess of the area of meinland Great Dritain. FNone of

the above is smnller than Puerto RHico, Zanzibar, Corsice,
Grete, Cyprus, HMelta or the Maldives. FTully eighbt cxzcecd
the island of Taiwan.

The argument concerning ice must clearly confine

itself to parcels of territory less monolithic., The idce

arzunent has come to be compounded by two somewhat anbdige
uwous factors, - On the one hand the Sector principle, to

he discussed later ik depth, would incorporate high
seas wnich were never solidified. It would simply cerve
up a piece of the globe .,.and, { sky above, sea below,

°

ice, snow, water and terra firma wutability notwithstanding)

jo]]

& e

present 1t to Cana
. On the other hand, there are ceritain islands of

a purely glacial character, wnich float about the Arctic

s+« b0 The extent even of floating from jurisdiction to

jurisdiction. They have proven able to sustain setitlements

for months on end, although their demise is clearly necar

at hand. If they are to be deemed capable of sover-

&ignty in the absence of a Sector princivple it could mean

that any nation (eg) USSR, China, would be anltl ed to

situvate itself one one of these "islands¥ for the strategic

duration of its cphemeral life.
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One such ice islend, Ariids 11, carriced SCLelvlsts

by
-
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otntrics some 5,000 miles around the Arctic
Ocecan guided only by the capriciocus wind anG vatcr Cul-
rents, It sailed into the Greenland Sca, throush Dermark

o]

Shrait, and on to the North Atlant before brezking un

in June, 1965, During its four Yoccuplied” vesrs, it

"

drifted at a rate of two to thrce milies ily, and was
N2 Z < ) 3 A T
chilled by =40 ®., tenmperatures and 60 ¥M.P.H, winds.

1.5 by 2.5 miles in size, Arlis 11 was first scen

in April, 1959 by Canadian surveycrs. In soring, 1961

=0 7

[e3

the U.S. Office of Naval Research sponsored research statio:
marned by persormel from four Amcflcun universities. Tae
scientists shared their voyage with foxes and polar
bears ... some for aé long as three and onemhall years
Replacements and mall were i" ansported from Bawraw, Alaska.
LTvidence of disinteszration caused by Atlantic swells caused
cnéonment, but the beacons and transmititers were le
in place to ascertain that point where it finally depos—
ited its debris, rocks, buildings, evc., During the four
years, information was acquired about weather, navigati
polar fllghts, shortest routes, ice-formation, water
chemisiry, plankton, jelly fish, crustacc.ns, 1ife support,
cartograoghy, core samples from the ocean floor, prehistory,
communications, geomagnetic studies ... all by amerdicans

.. and aliens.



And now,
Mhe Urnited States is ...
. LY .. -

(Motcher's Island) whick,
in the BeauiZort Sea and north-eas
Barrow ... Lcc—islands such as

e
a1

o be a frazment from the ioc shoelf "? o

Island) arc much more stab for occunanc &

research projects for . the y ere 80 to 100 fcet

*hick.4¥ﬂ0fcas ice floes average ten fcet or
258,

4 =
[¢3]

ce~islands are rare on bvhe Soviet gide of The

Adrctic Ocean. But, begirming in 1937, the Russcians

by}

the planning of ice-~floe drift stations aad ares

now known to have at least two in ovperation, “Horth Polc

3% and "North Pole 4%,

A research station manned by the Soviet Unicn in

1962 off the coast of Siberia drifted more then

1,000 miles to the Canadiarn Arciic and developod

dlasures. %g was abandoned and & new stavion was
i vedo

There is nmuch evidence to the effect that Green~

land is

w

merely a nmonstrous ice-island, gliding past Carada
at the rate of 4/1CG"each per year. If this is the case
it nmerely represents the supreme exaggeration of the logic
that MIGHT be applied to all ice-=islands, i.e. that, for

the duration of their habitable lives, they nay be con=

sidered territory over which national sovercignty can be

@

Almanac, 1966, ovn. cit., p. 277.

Ibid., 1964, p. 583,
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Fole, which he discovered in 1609, to be it susjscs Lor
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Pele at your disvosal.” The U.S.4, has never actcd on
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they have persisted in vhe belied

O T T

the Pole is frozen water, not land. Well, is 137

interpretations which may ve placed upon ice. Insofar
as 1t is stable and at least intermiittartly habitable,

ct

the one school shooses 1o define it as land. Insofar gs

it is composed of water and settlements upon it are rendcred
epnemeral for this reason, then is it deemed by the other

scnool to be water, Yhen the issue comes up for practica

m

avplication, the ¥land¥ schocl views it as fit subject fox
the exercise of sovereignty, and the water® school falls

back upon the pronibition against possession of the high

CaS.,

9]

A survey of the literature makes this nuch, at

, to be clear. Mo preccedent has as yet rcsolved the

>
O

Rovert B. Peary, The Yorth Pole, (Wew York:P.A.
Ziokes & Jo., 1910), . 297,




matter for lesal purposcs. Neither side is ol
accurate in its estimation of ice. The logzic used o
sustain either arguwnent is derivative, i.ec. because we

rmow A znd B to be true we are oblised to ail

) ~ o A
ne arsuiierny

Such & survey however bahooves T
cf this paper. As has been earlier

ninatiocon of the nature of Territo

of a predispyosition towards terri

e then, let us examine

ice=is—land® docirine and then sce if it can stand the

strain - of comparison. This paper admits vo a proclivity
towards ice being land. It hopes then to review T
coctbrine, and then to aspire gamely to fa
in this endeavour the former is indeesd renounced, it
will cast grave doubt upon & number of presumstions
made by Ygovernments.® It will inflate the utility

the Sector theory to Canada's claims in the polar north,

this, as we shall come to see, could lead to some

peculliar consequences,

Initially, the icec-is=land argunent is advanccd
suigestively, by casting doubt upon any uncompromising
treatmesnt of ice as water,

C.C.Hyde has ssid,

.

It is not apvarent wiry th e substance of whioh an
area 1s composed, however subject to deteriorasion
or ultimate dlSSO¢ublO? oxr the absence of proof
that it remains an ;mmovaol mass, renders it




In this the sced of doubt is planted, causing

tas resvonsible scholar to undertake an examinstion of
the specific cnaracter of said subsgtance, Followingz are

several such undertakings

T™e Arctic Ocean is : the most paxrs

of the year with polar ice havinz an averase
thickness of about elght fest. Leads of

wvater do open up ag a result of the vack ics bvelag
in continuvous motion, bul for nractical purposes
it misht be said for the nmost part to be a nere
aena ntly frogen ssa. It wi

1 be scen then that
e Arctic ocean, nortvh of the ifrchipelago, i
“01 open water ncr has it the stabie qualiitie
of land. Conseouensly the ordins ary rules of =1
international law may or may not have ooT¢caulonb9

o

*,3‘
o

¢

0]

The main mass that fills the Central and largest

part of the Arctic Sea constivutes the Arctic

pack. It occupies about 70 per cent of the wholc
conventional area of the Arctic Sea. The two

other ciasses oceupy concentric belts around the
Arectic pack —— the fast icey the outer belt, and

the pack ice, the belt bebtween the fast ice and

the Arctic Pack. The pack ice in winter occupies

about 25 per cent of the conventional area of the
rctic Sea, and the fast ice about five per cent. 52

These three types may be described more clearly ass

50 :
C.C.Hyde, ®Acquisition of Sovereignty Over
Polar Areas,® 19 Iowa Law Review, 1934, p. 286,

51
This was proferred in the Canadian FHouse of
Comnmons by the then Minister of Northern Affairs & Natural
sources, November 27, 1957, revorted in Debates of the

1 ’ =3
House of Commons of Concda(1957-58),vol. 11, D. 1559.
52
“ransche, "The Ice Cover of the Lrevic Sca With
A a Genetic Classification of Sea Ice," in Problems of
Polar nesearch;‘929(ﬂueﬂ4uan Geog ranh¢cal Society. )
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provosivion apvears on the credi
cebate.

eoodf the North Polar Sec LCI

be no guestvion of 1ts being as free as any na
of the broad Atlantic and Paciiic Oceans
North Polar Sea, however is
Ice, unlike the water of the hizh seas, iz &
solid substance upon which mazflad can build
hebitations and live foxr an indefinite pcriod
of time. Thuz, during the Russo-Japanese War,
the Ruqs1on° bullt during the winser seasons &
ks the ice over Lake L& SN S st

a station dewuy across the frozen lake, An
over that piece of railroad thoy forwarded m
thousands of men and great quantities of sto
and implements of war, TIn that sense it may be
urged that men might pb¢gwnently occupy the ice
cover of the Polar Sea., 2D

28, were oucen there would
i
A

}..

There the reference terminates without further
eualification. In fact, as the title of Balch's article
hints, he concludes that the immobile ice at the south
pole may be made subject for sovereignty, butv the fwozen
geas of the North Pole are incapable of ownership., To

titls peint the assertions on the polar ice have been more

Lo

T.A. Taracouzio, Soviets in the Arctic, (New York:
Macmillan& Co., 1938), p. 352,
54
Jd.G.Castel, International Law etc., 00. Cii.,
55
T.W. Balch, "The Arctic and Antarctic Regions &
The Law &f Raulons.,“(1910)° 4 A.J.I.T., p. 265,
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exploratory thon alfirmative. Sinrist, & 3ovicy author,
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ool differconce

ice; inGeed, Lronsmoriation
guch icc as it isg over

snd coverast with snovie
e;co*uytc; Spen wWanvcr,
neles, cne snay 21co
53 ,nQ rivers on Lland.

ot
1
[a3Y

by Hyde in his 1934 article,/
e scems bto have come down sirongly on the side of
is-lond. Questioning the wisdom of law wiaich would
Tound sovereign rights on the substance of habitsble

sroperty or on its permanent cCOnnec

[.Jo

on with immovable
terrain, he reasons,

This should be obvious in situations where tho
parivicular arca is possessed of a surface suf
ficilently solid to ena&ble man TO pursue his
ocecupations therecn and which a2lso in conseguence
of its solidarity and permanence constit sutes in
itself a barrier vo navigation &s it is normally
enjoyed in the open sea.

Recent Canadian authors have become quite definive

about vheir positions.

Ice is not merely a form of water; it is a solid
substance., Laws evolved for a 110u‘ﬂ(°§aﬂd arsuwents
in favour of fresdom of the seas all rest on the
liquid quality of the sea) do not necesegarily avply




o & solid. Ice can b
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Vith even greater resolution it has recently been siaved:

whelf dice dis dindistvinsuisihable frow the ice
coverin: the land itself, 3ince there iz 1o
Porderline bewvween the ice coverings the land
the seaward lce, and the shelf apneirs exter
as a wnole, the same princinle should be a-
to the whole and sover ClJuZJ cxtended ©o

od

tide crack, if any. ”o deny ownershiv bece e cf

sone applicavion of th2 rules regardiny Ireedon
of the seas, when sed navigation is made imposs

b4
by the solid nature of the water scems absurd, 2°

At this point in tine, the Soviet Union alone has

clected 1o clain SOVGT“l cnty over the polar ice-~packe
Why has Canada not? Quile apart froa reasons involving

-

Anerican divlomacy, the following observations are mnade,

(a) The Canadian Arcitic is very sparsely oopul ted, es]

) oy

pecially

when compared to Siberia. "On the average, in The Northwest

“ﬁrritories, there is only one inhabitant in every 80 miles

... in Asiatic Russia, north of 60 , one inhabitant +o

very two or tnree miles.' 60

(b) The Canadians' claim to the Arctic is

o

by the Bastern (recnland decision (uuplu)

zreatly enhanced
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cite, Do 255,

nch, op._cite, p. 53,
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{c) Thet decision was based, to Demmark's beneflt on,
inter alia, ...%ohe Arctic arnd inaccessible character of

the uncolonized narie of the country.d

N

~

(¢) The foregoing arguwirents alleszetly in favour of Lciw
is-land and of Canada's claims, and notaebly those points
inwroduced by Canadian authors werc based mainly on the

londie that dce invites an unsurnountable anslozy

L)t‘.l

with

T @3
©

Lolais

(¢) If these latiter arsuments succced, then the law would

opped from denying that, for these purwnoses, sone

C'I

-~
coas

o

ice,(es. Arctic Pack) was land,
(£) It would then be confronted with judging whether Canada's
polar resions were really of Yan Arctic and inaccessible
character if they had already been pronouvnced #land.”
(g} This conflict could be resolved in only two wayss
i. by saying that although it was land, Canada's polar
area was still "of an Arctic and inaccessible
character,® or
ii.by saying that, being land, Canada's polar area

was not®of an Arctic and inaccessible charactery.

The predictable results of such findings would e, respectivelys:

-

i, to .conncludel that the lax avw{whaich st also bhe apnliied to Antarciic
by a proclamation that ¥irctic and inaccessible®
was tantamount to land, ox
ii. %o remove Canada's discronztionately underpopulate

poier area Ifrom the protection of the Fastern

Greenland ruling, thus requir. .~ an irmediate inlliuvx
el S A 3 B



of veconle to meet a newly raiced standsred.
hat the above intends o say then, iz thot more
harn then cood is done in the ceusce of Canacdian sovercigniy

. -l

by arsuing that ice is fit subjcct for posscesion because

o

it is like land. ot unlike the Canadilsn claim ©to the

arcinipeiasgo -based on contigulty, it seens that the sinmplest
and most superficially persuasive argument, presenied in

good faith on Canada's behalf, reckons, upon closer

pu

scrutiny, to be the most hazardous, If the Arctic is no

Haradise, the obvious argument for it is a Todl's Paradisc,
The argument this paper proposes is as follows;
The islands, the ice~cap and the waters that

divide them, admittedly given to change of state in g0

&3
o

[

parts from water to ice and back, are, by reason of thisg
ambivalence(i.e. the freezing-liquefying versus the
ligquefying~vaporizing sort) clearly %of an Arctic and
inaccessible character ..." even more so than Greenland,
Therefore even less "effective occupation® must be expected
to suffice such a capricious terra nullius. Only token
acls of animus occupandi need be performed in furtherance
of prior rights of discovery and cession to mect the Egstern
Greenland criterion. And, in practice, this is made very
gasy with the benefits of aviation. Why argue that ice

iz land-iike because 1t is occasionally habitable? Why not
arsue that it is only barely habitadls, therefore Rirctict

-1

and thercfore Pincccessible.? o.e... 24 WO




! s K e O . T N
the ice-is-waler crilment ©DUst Tamc D

couvntryman tha

o AT e A N\
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would seen lilte nothing short of
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iformly Canadian trctic. It has been saild that cined

ice, thatv to deny ice was land would be to legisiate that
Eskimos walk on water. It hax been insisted by some that

Arlises 11 and T2 are ships of state, that ships of state
1odged in pack ice are themselves thonsformed into pack
ice. What boggles the mind is the perseverceance at this
apnroach., Any Canadian hoping to defend his Northern
frontier would do well to consider the multiplicity of U.S.
installations and co-operative U.S.-~Cunadian ventures therce
present. If Peary's claim to the polar region in 1906
couvld he deemned perfected by U.S. occupation since then,

~

Canada could find herscelf encircled by the U.S5.4. However

@]

W

no natvion,much less the U.,S.4., could lay claim to the

o )
tOC Lvae

Iv]

if ice~is-water, Canada would be “as sovereign®

.

nortn as she i +7 soat and wast
necrvn as sne 1Ls wo tae [ arnQ wesw

.

territorial waters(discussed infra). o press the

ice~Zs-land issue could well serve to conmpromise the



r<

siaerican vrecencce in thoe vy norvn, rolucing Candda, 17
tre event of a U.S. - 3oviel holocaust, 1o & Tosal cruck
zone. Seme merdit may well be founGg in exanining Uno
ico~is-water debate without wholly prejudicing the Lce-

is-land debate.

Ir this venture it wust be kept ever nresent in
~ind that the spirit of this paper ls to try wo avoid
iTlusory arsunents in Canada's favour, ks well as 1o
iiepute arguments that are apparencly to her detrinent.

A number of the arguments interpreting ice as
water arc largely academic and g0 merit orly wpassing

~ A

thaet
opinion (all

than the ice-=is<land propositions.

ovninions number those of the Canadian Clute

+ 64

?

Oppenhein, 63 Scott Taraoonzio65q They are

on improbably hypothetical cases. Instance of

_v

cvidenced interes

Va3

they ar

Among

& 10 more
peltT zZeslousdi)

such

= b 2
BC:.L Cii 9

V]

mainly built

how &academi

¢

Taracouzlio case.

A,R.Clute, "The Ownqrsh;b of the HNo
Bar Revmewgpo 19,

L]

Balch, op. cit.

Oppenheim, o0p. cit., p. 543,
5 .
James Brown Scotv, Y Arcetic Explo

Law, " (L

P
4
$09)3 4.J.1.0., Dp. 92841
65

Taracouzio, 09, cit., pp. 356-T.

Ltﬂ Pole,®(1027),

ration & Internaitional
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revitalization of
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the seas’ and also
roristic., Mainly
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) By its elusive nature the sea evades

ZL

the

Boff

law would

:

inexhauetible regsources of
The sea has no

unents in the

"Worth Pole 7% which floadted 1200 miles

3 - O - -l 1 "1 - - [ S “ Jo
in 1928 about tl 1 rEoATicaniond L1XeLy o
o Y T e PSR PP, LR W T e e
Trem 2 USoRr weother sitation breoidns J1oooo ond

o

into

4.

fin Island. Nodhing Lapponcd, boyond o

speculiation amons lesul scholars,

The more legltimate arguments based in inleranational
seem both to abuse the principle of *freedon of
to serve in current praciice, as Anache

suments may be thus rece

')OuaeS lOﬂo

is not consistent that one nation shoulid possess

-0,

Cle Sed,

boundariea, Credit is given these

.

following words, respectivelys
to be
therc 1is

own ture notd
able Ho settle

from passing,00

“The open sea is in its
possessed, obody being
to hinder others

o

L Sor

eoo uSe of the onen sea, which consists in

navigation and fishing, 15 innocent and inex-

haustible; that is, he who navigates or fishes

in iv does no injury to anyone ., the sea ...
£

P
is sufficient for all mankind. 6/

pltulatcd.

p
56

de Vattel, Law of Nations , (1760), volume 1,

paragzraprh 280.

67

Ibid., paragravh 281

D. 8,



: ’ becauss they A -
banks, Butl the cea is not coaitainad uy lwv v

Briefly re-examined, Cwithout prolendins o lknow

21l the law in which these principles are couched

would apvear to fail the test of the Arciic.
=N T3 dvonos £ o aag o s eff ted 1 Thha Arvetd o wo e
&) ninaranceg 0L passage 18 eliecived 0¥ woe AYCTULe Wdielr—
wvays themselves,

urlikely ever 1o occur across the Arctic and communication
in polar regions is satisfactorily achieved by air,
(c) Iiquids thet freese would seen to be amenible to sone
form of de facto possession(how else could a igloo e

To frustrate further this logicy it might be
renarked how Captain Jacques-Ives Cousteau has come ©o
agitate for the need to colonize the ocean floor. o this e:
six oceanauts carried out the indistrial experiment known

as Conshelf Three in September, 1965, under Cousteau. They

68

Oppenheim, op. cit., ». 543.
9

Hucso Grotius, "De Jure Belli ac Pacis,"(1646 ed.)
in The Classics of Internationsl Ia fm3§1u10p,(0x101d), 1.1590.

o
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tho deepest wnderwater basc man has yet esiablishad. They
then constructed a five-ton olil-well 370 feet benszath the
suriace,

v

science would seem to be moving along Ttoo cuvickl

l‘l)

for the vatient jurist with his falsifiable veritics. In

one arsé however, 2 direct collision between lew &nd

science has availed law of ites most salient arsunment arainst

any verritorial claim to polar ice. This is founded in the
nmexim, "Cuius est solwm, eius est usaue ad caelum et ad
inferos,'" Liberally translateds He who owns the land, so
owns it from the top of the sky to the boittom of the
earth. The convention on Internmational Civil Aviation

wiw forced to adﬁit that if the Arctic Pack assumes the
characver of a state, then so too must the sky above and
s5ea. below. In view of the convergence of the meridians

longitude, 1t would be theoretically impossible o

[

ly very close to your own pole. Undersea, how could one
stake out boundaries?

@specially significant is the facility offered
by transpolar air travel., Canada would be acting against

the interests of air travel at large by precluding this



course bto The rest of the world on the hasis of the o1d
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Vhat the above approaches would seccm o

to our &titenvion is that,

gele o render legitimate any claim to arctic

sovereignty on the foundation of the ice~is-lend arguaent

L

urnecessary to promote Cenada's interest, andg
(v) The arzument that ice-is-water and that the high seas

defy wossession, though increasinsly less credible, due
9 ] s 9

[
£

to advances in science, is still populiar enousgh to acaicve

w

s

lesitimacy in the intermational forum insofar as it concerns
the Arctic. TFurthermore, such an interpretation would

serve Canada's desire of overridinzg the general ruvle sgainsi
theYexclusionary® side of sovereignty. It would exclude
Cenada as well perhaps. But then there would arise the
next obvious Canadian claim ... to the ®territorial watcrgs®

around the undisputed land areas

5., Territorial Waters

Not unlike the Hydra of Greek Mythology, the
Carnedisn claim to sovereigaty over the Arctic seems to

rezenerate upon each discouragemeri. The lastv section

£

preceded from the premise that much of the Dominion of

Carnsda was lended, and cxanmined the extent

3 -

roverly could be extended beyond the 1limits which inter-

*t)

-

navional opinion will already vouchsafe to her. By the
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same toXken,some of Tie area uador consideration 1s

norncl sense, 1f cnclosed, as the gresat northern lokes
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cr inland seas, then, althousgh not ccecupiable por se,

they are still considered fit subject for sovireignty.
In this latter catezory no argument has cver been wzde
about Hudson Bay, Jomes Bay, Great Bear Lalke or CGreat

Siave Lake. All the iglands in the former two kave bzen

the Northwest Territories, Hudson

enking ocean —-— sea in the world, (some, called larger,

‘_.)

fa)

are indeterminate). Great Bear Lake and Great Slave Lake
are respectively the eighth and eleventh largest ¥lalkes¥

in the world. They are the two largest lskes totally within
Canada. They are fresh water. Also ranking are Lake
Nettilling(32nd at 1,956 square miles) in Baffin Island,

and Dake Dubawnt(42nd at 1,600 square miles) in Keewatin.

None of the popular sources include figures for

bodies of water such as Amundsen Gulf, Coromation Gulf,
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foxe Baiin, o name & few. Foxe Basin is comparable in
sizec to the Black Sea; the Gulf of Boothia to the Baltie

n for this is g aniomatic of a world wide
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luctance to decide for once and for all, wnat these

r/“‘o
Pigures admittedly imprecise, taken from Llmenac,
0D, Cit., PD. 275-285,
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ig very misieading in Hinis rgezarc. Loncastver Sovnd is ag

mayrd aalvl a TH ATy Tie a5 - W R e Tl s o 22 o Tl o
navigable as Melure Surait, licLhintock Channsl or Zrincs

Iniet, whcreas Cnesterficid Inlet ig 2o much a river as
ig the 5v. Lawrence., Baffin Bay is comparable o the Sea
Okhovsik or the Caribbean, and Dovig Oirait io as auch
orcn sea as the Mediterranean.
If ice is land, most of these Arctic bodies, &%
lcast seasonally, would be converted into constructive

. . - - <]

i he ®high scas® is a concept inspired in e

hope to protect freedom of movement and navigation, it

ig Zmportant to note here that, to this pointv in history

Q

ine Arctic archipelago does not lie astride any shipping
routes. The only impetus to penstrate the elusive
Northwest passage has been for purposes of exploration,
gecurity, or simply, as Mount Everest,“because it is there.”
Tne Canadian position on the inter-srchipelago waters has
been to Qéclare then territorial waters- ... an 1cy,
labyrinthine, closed shop.

Once again this paper, taking the Canadian side,
hones to lay bare the Canadian argument and then dignify

by trying to falsify these arzuments. The suspicion

N
1.

by now has come to be that the best Canadian DOSlulOn( ee

oonul"“lty and ice-is-land debates) is to renounce its
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chaat 1ic bebtween the islands, is ths one that kac been

lenitinized by the UoS. government.
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che rizht o cnter these waters to service ites DEW line
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installations, ovursuant to thre vprovisions of the Cznadian

71

Shipving Act, the U.S.4. has in fact acquiesced tc the
Canadien position, What the U.S.A. in so doing has not

cnize any claims beyond those waters which

2
"
)
Y
2
i3

mey claim by the Sector priacionle.
The Canadian Arctic archipelago may

fiz3t glance to invite analogy to the [Bhilinnin

Malay-Indonesian Archipelagoes. In those
to declare as territorial the waters avout their isiands
have aborted., It must be observed however, thalt the

reasons which act to frustrate such claimg, do not obtein

gy
in the Canadian case. These reasons may be considered as:

(z) Unlike the Arctic, they are immediately abreast o

F

several world shipping lines.

ct

(b) Neither group forms, throush its accident of geography
the viable, unified entiity that is the Arctic archinslago.

The Arctic group, ® ... is orderly in the sense that its

g
Statutes of Ceanada, 1952, par. 29,

Shipping Act,"(short title), Reviged

b

[
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thie willingness of Norway tc recognize this as it turncd

over the Sverdrup Islands to Canada,
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longer ivs islands go uncontested, the sironser grows
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the Cenadian claim by, inver alia, prescript
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Yie

(&) The racial hcterogeneity which characterizes settl

[

onn the islands of the Asian archipelagocs is nowhere in

(]

=

cvidence in the Arctic case

(e) The most ;raphic feature of the Arctic archipelaco,
1t proxiamity to a vastv and dis i*ctlj cnadian terro
18, is, 1n no wise, duplicated in the LAsisn casces ...

aithouszh the prospect of a Chinese dominated south—east

Asia could chenge that. 4As discussed earlier, this las¥

consideration, i.e. contiguity, is probably weak and

i Ll-advi v itself. Indeed, the Sverdrup
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from Norway that their relcass of tne islands must in no
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other hand is virtually unsecverable{witness
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out to be ' superficially, at least, a fool-proof dofence

of a Canadian archipelaso, really broeaks down into ©Two

(a) The islands form & geograpvhic unity capable of
homogeneous treatment by the government, nod
to be disabled By the fect that they are divided
by some very broad wabters that fiow tc the open
sed.

(b ) That govérnmenﬁ ought to be Canada;

Contiguity seems to have crept back into the
lcgic in the name of territorial waters.

If, by avplication of the law of terrivorisl waters
ard that alone, Canada could succeed in zZaining invtcernational
recognition over a zone oomULetoly circumscribing the
250, no recourse would ever have to be sought
to contiguity or the Sector principle.

At least three statutory instruments dictate the

Canadian law in this resr=ct,
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(¢) The Territorial Sea and Fichine Zones

Seco. 3(1) ... territorial : coMNrLees
those areas of the sea having, as the inner
linits, the baselines des n H and
as thelr outer 1lm7b85 1i» ward and
couidistant from such bhase e ach point
of the outer linmit 1linc a ol sea is
disvant three nautical miles from tac ne afcst noind
of the baseline. (The fishing limit is nins miles
beyond the ‘outer! lln t).

¢}

°
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(2). The Ltornal wabers
easg of mh seg that are on
baseline

O 0

by 13
<0

<t

£ 0

(6]

The technicalities of how the co-ordinates- foxr
wl

these base~lines are arrived at are not crucial to this

study. Minor exceptions are made and modification of thesc

baselines are contvenplated, in the rare event of overlav

fs

“'he Coastal Pisheries Protection dct,? Statutes of

Caneda,1952-5%, cap. 15, sec. 2(D).

evigeld Statutes of

iTthe Canadd C
952, cap. 58,
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witi cootlher nation's bagclines., LW L LNLOIRnRE U0
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U is that the Yhasceline®™ concewt annszors 1o G
3 - — b ,. s> i P b B U T S D AN

onted oncec, as above, i 19564, and agein inm article Dour

of the below:{in 1953)

/!~ - .
'\G.) C\,-Lk- v, Conventlon on o

et %o Lbs coast,

srticle 4.1, 'L lecalitiecs where
iz deeply indented and cut invto,
a fringe of i nds alons lthe coa
nmediabte vicind 1y, the method of
lines joininz appronriate voints
in drawing the baselince from which the
0f the territorial sea 1s measured,
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Al though a zumbey of polints of varying rclevence

to this study were covered in this Convention, the most
imporvant issue is that the document reflected a willing-
ness to accept the principle of drawing straight baselines
from headland to headland in the case of deenly indented
coastlines, instead of following the siﬁuousities of the
coast. One glance at a polar vrojection betrays immediascly
the imvact this auvgurs for Canadian clains. What must
n0v ve ignored is the inferiority of this document bvefore
the prevailing rules of internaxional law which may
conflict, and the fact that it has not yet been ratificd.
We look for the source of thi

15
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5 Ybaselines® doctrince

=
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%

in Act Respecting the merr1t0¢1rl‘\e“ end
fishing Zones of Canaca,” Statutes of Canade,1964, cap. 22.
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cgainct the criteria from which the docirine draws iU
Y . e ~ 1.7, -
heve becn linited to three.
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able to adapt its deiimisation o practical
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needs and local regulrements, the drawing oI
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basclines must not devart Lo any avpreciabvlc 7z
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extent from the general direction of the coast.

{(#) Regarding the close relationshin between cortain sce

arcas and the land areas which divide or surrcund

The real question ra
baselines is in eifec

greas lying within 1t :
closcly linked to the land domajin T
to the regime of inland waters.

(¢) Regarding the scope of things which extend beyond

purely geographical considerations,

coo that of certain ecomomic intcrests
peculiar to a region, the reality and importance
of wiich are clearly evidenced by a long usage.

Msheries Case(United Kingdom & Norway) (1951).
115, .

, D. 133,
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©o srusvrate Lt.  The waters are not inexbelcavly bound
to the islands by cconomic tics such as
Zut the chawmels do provide the only sca routes throusn
oo BCLng aricerics as 1Y waere of
AT the sarme Time, Tiiese Sca IoULes
ere not uvsed by the world at large with any shzadow ol
recularity. 4s for usage, such sovercign demands(recall
“Shivning Lct' supra) as Canada has been wont to exert
upon axny foreign vessels would suffice to show that
already a pattern does exist which is not likely o be
astered.
Peoculiar to the Canadian case is the circunstarce
of its straits(even for Cenada's pwn economic PUCDOSCE )
being frozen over for part of the year, The International

sraits shall be free for al

ons o passage, C4

anything apdproaching a guarantee

the arcnipelago, Nor are these straits used for na
ation along., Some, such as liancaster dSound, may at

inmes, open up onto the high

0f the year they are clotted

woll expect to winter in the Arcltic; and 2 ship “frozen
ir® is a "fixture® tantamount to lond (or ice) itself.
Iz oraer to control shipninz and to prevent vessc g from
lending at specifiled ports, it is counstantly »ozcd as
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coald bo found vo rail within the fouwr corancrs of tThso
such a finding ceculd very
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wWell resuld in the devolution upon Canada of & Yelogoegh

much has been written on this to do the subject service

these pazes., It is law, in the main, in &id of the

defintion of Ybpays.” And it is & ubject which, lacking

b 2N
¥

nallense ¥

o

s fallen into desuetude. Only & few msjor
srzuvments will be sketched herc, Recalling our earlicr
caveats about contiguity, it will be obsecrved in what
follows that the one contingency conspicuously overlooked
is the question of how Lhe issue would be resolved in
the eveat of Quebec secession,

¥uch of the argument supporting sovercisnty over
oudson pay resits on prianciples, yet to be discussed in
this paner, of discovery, cession, effective occupation,

acyuiescence, recognition and sector.

Two geograpvhicael problems have proven to be the
o3t vexadtious in determining the righits over Hudson

[ PR
RN
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(2) The location of its mouth for 1o
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(o) vhe width of dts moutii, As 4

G ymynn - ) T P o < s
bz mouth scems o run GOwn & 1linc
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caaT shore of sowtnampton Island,

1, - Eal e Sr H
Ddags L Tne ol

AR Yy A e ST entom - B e N e ) - T
Powever for &Ll praciical 57 0 L. ui navization tihe
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catrance o Hudson Strait. Having ecntercd the Hudson

N oes e o P <yt e 5 S 7 s -
there is no way oubt except throushn the very

@

Tuzy and Hecla Strait(which forms the north boundary oi

‘__.a
1)

ced with ice and itsclf

5;

meiville Pendnsula, is largely cho

lezlis to another body of water over which vhe "Ba

7
d

nay orevail, i.e¢. the Guif of Boothio.)

Assuning the wmost favourable choice of mouths,

l.¢. Hudson Strait, obtains, the problem then turn

Cave Chidley and Resolution Island). Despite general

wles of international law To the contrary, the Canadian

J

governmentyv hag always acted in a way consistent with an

anizus occupandi over the Bay, including & statute declaring

the Bay o bg territorisl waters of Cansdea,

R.S.C. 1827, can. 73, scc, 9, ss. 10; Statutes
-~ -~ - = P f oy T
1906, cap. 45, sec. 9(21).
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Tudson Bay debate becomes an historical argunerite.. OF
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treaties and whaling expedivions, ebc. What doe

to possession. The srgument still

persiets that Hudson Bay, wherever be its mouth, is s3vill

hich seas, More recently, & stabcuent on this guestion
. N Ehe s ds e P a7 |
sums up vhe Canadian posivion.
A b&j ¢v. ficans a defined inlet
lend, mode tave An siz~
rEs ,uojact to the san
, &% the mouth o 1
Ltearly irom shore to shore may

Conception Bay Case(supra) p. 423,

: YTeq L . PO T N
Cecil Hurst in Rritish

1922""237 Pa 54‘5
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Land, o)

it first nerrows o such
obviously & bay; in pract
as the vlace where it Iir

Hudson Bay is not *moderate.” It qualifics as

Joanston has concluded.

a closed Hudson come up with the same long arzwnent

By the rule of internatvional law... from British
uxhor_t’pu9 anada Bas title to Hudson Bay

°md HMudson Streit. On the basis of occupation

2nd acqguiescence by othier stvates in that occunation,
Canada also has title h fude
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btfulua notwithstanding the #
ile rule of ln*crq s lonal lov —~— for Cannde has
ccupied and has develo thie Bay and the Strait
for na V1~awlona1 nur .3 parts of the Cavadian
national domain; tha ation hse notv been
disouted and unornio*éshag been acquicsced 1o,

in both other states,
o matter which way they slice it, the proponents

B
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and FEudson St
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Although 1t seens less then a scholarly subnission,

1 seens safe t0 guess that the most workable verritorial

}.v.!.

claim to Ihe Hudson would be a statement that,

¥,.. trespassers will be prosecuted....?
i.¢., an onen adnission of the fact that Canada is willing

A a

w0 defend what 1t considers to be its te

O

rrivory with g

3 A

ghow of misht.

-

Otherwise, this writer can see no good end being

scrved by an atvteapt to twist the law of nations to try

and lejivtimize a claim which, legitimate or notv, Canada

would protect anyway. It would only weaken the law, sct
2 e - 0

& vrecedent of "occupation® over the high seas which could

-

he abused anywhere, and diminish the sirenzith of- Canada's’

clasims Lo areas over which the internationgl law sorves
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Ixploration and discovery of thoe Hoxihwest ccculwel
AT AT e aan et R ol O Sl B L N R L
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allezed to have transferred the Arcetic fTo ithe
RoRS P s S o A F e < T o
c¢f Canada, But only those “dlgcoverices fpigelelsldte:
ession Fall vron - +- e ashd T ooF g6 GVerns
Ce38l0r fall Proyverly LT0 e anply CI Tnise CVernes

more
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ere 18

&UEs fterest us, concerning cession, 70
anc¢ 1880. The nature and validity of the events which
nark these dates will be exaomined later., For the present
they scrve only as demarcation dates. Thyy ropresent
the points in time up o which and not beyond, the rizhis,

wirich Zritain micsht be deemed to have been compebent to
transfer, must have been gsecured by British acts of
discovery and exploration.

Before any enuneration of those specific events,

are necessary

<

Giscover T,

to an un

erstandgiy
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In the Zirss place, 1o be wifccouwal, Lhe act

- - . PR L - e Tem e de ur P R .
Lew s setitled 1pon "O" ”!76 COnQUuCy 18 BUZIilcicmt T
B - R S - 3 e B I T RN
COnBLEer & airscoverer TO DG & &5t OX & 30VeIlecLiry BSuLidce.

RPN T e o A= E fa Y o oy e P EN Vo e
e small anowmt of the earth'ls suriace is known to hove

Tn o X 7 g oayam ¢ 2 P B NP P 5 WA T T
becen stunbled upon by mercaniile advenivurers. for even
Ko 2. T oy e L - Eal e Pl o e
in incheoate wvitle to flow from & discovery, sonc

s 0. 800 discovery of rnow chanmels of trade i
rezions not belonging to any State cannot by

itecly be held to confer tive rizht
to +the acguisition of the so G $n,j of ths
said rez 8 by the Svate gusjecis in
their private cagacilty mai Ai5COVErY oo
to acguire the sovercisnty 1073 which
are not in the dominion of tave, it Ls
indispensable that the occu be effected
n e ¢ of the Stat ntends 1o ac—
vere
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discovery wthen must be more than »nrivatle

and more than Mmere® discovery. It must be accompanicd

l~

-

by some Form of symbolic possession.
To a Scottish newspaner, in a discussion of the
rits of the claim made to Antarctica by Admiral Byrd
3

in 2928, Jjust after ho had flown over the South Pole

the following swmiation, albeit sententious, was voelun-
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centestcd areas, discovery ig noss
o1e mnation as Tha;

another. Two notable cascs{both ir »
wicre the line is drawa betweesn the
In the Chamizal Zrbitration,
cizimed by Mexico, as successor to 3
riaingl discovery was challenzed By
occupliced the area, on the grounds of
Canadian, &, Lafleur, the Presiding Commisslone
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in favour of Mexico because Mexico had constontly rof-
isvered their dispute ov American controi., dIs this

the stern test? If it is @t would seem o invive breach
0f the rule that territorial soverciynty cannot limit
itsell to its negative side, {i.e.) the U.S. found itsclf
on the other end of the dispubte. & successor to Spain
(after the Spanish~American war), the U.S. bascd its
claim U0 Tthe Palmas Island on aiscovery. Now the Duich
invoked the principle of prescripiion and it was found

thot whatever rights had initially risen out of the
initial discovery had not been perfecived by effective

Smedal,
ns. by lcy

-ru

Lo

hamizal Tract Arphiirat
(1510) 5 1.Jd.1.5. at p. 785, fina
ERT R
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never been secured by any palsnable acis of effecvive
nossassion,
Hence, the "peaceful and continuous display ot
stave auvthority® by the Dutch over the island was found

+0 prevall over the U.S, clainm, This must not be considoered
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joctrine, fhe question Goes arive lowever, in coumporing
this with the "Cramizal? de ion warether conzlions Chtle
lenge by the UloS.4. of Duitch o
nave had the sane conseguenc
stch  acts werc fouwnd to nave
MONTS dispute guocreadsd
by the U.S.4.

Tt is doubtful that the decision would have been
otinerwise if the United States had linmilted her acuvivity
ovaer Palmas to protest of the actions of the Dutch East
India Compeny.® 95

For it was at this juancture that Dr. Muber
introduced the time-honoured docirine
ACGaitiedly the Chamizal and Palmas decislons scem 10 betray
an incongrulty the law, if not a tacit prejudice egainst
U.3. proprictorship over lands claimed by 'mmderdogs.®
Such fucts obviously play large part in decisionsodl
this character. It would notv be in the nature of the
U.3.4, (at a time replete with the fever of manifest destiny)
to expect them to do as the iMexicans did and simply registcr

periodic challenges in respect of

Lo be rightfully their own.

of U.S. occupation in an

lands which the

So too by 1928 the absence

red Surwubtlc

would seem vo denote a decided uvheertainty by the U.5.4,
93
- . L - =
Inch, op. cit., ». 0.
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(2) a discovery perfected to the sati
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as it stood in 1870~1880, and

(b) a more recent discovery perfected by the more recens
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such occupation, in furtherance of perfecied
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