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SCOPB AND CONTEFTS~ 

The problem confronted by this paper is .Jeo dete!"
:nine whether territorial sovereignty may be propey.'ly ex
ercised by the Dominion of Canada over thos e re;?iol1s lyinc 
to the north of its ten constituent provinces, and, if 80, 
to i'.That [~;eocraphi cal extent ~ Inter112.tional law h{:~s trad-
i tio!l2,11y advanced ,'0,. variety of cri teri.a fro:m 1,'.'!··ie> st-:..ch 
sovereif·:nty is 8.11ee;ed to flow 0 The basic ~lypothesiG 0:::' this 
endeavour is an estimation of the deil;ree to I'Tilich C8.::~e.{~:. 
sa~i3fies these criteria together ',vi t11 an arc;u.-';lent 1.r:::ie:-:. 
hopes to describe the illusory character of such c~i~eria. 
IJ:he cOl'lclusion ,:lhich the thesis hopes to justify i::-3 -'~L~:.t 
eV8::l if Ct:mada micht be fOD.110. to conforn1 to all -'-ete stric
tures of the said cri -Ceria sufficiently ·to conler sov(";roi~:~"1.
~y u,on Canada over the naterial regions, yet the notion 
of sovereiGnty is itself an a;;1bigui ty worthy of cri·t;icC'~l 
reap]raisal if the northern a111bi".:;ions of Can2dian nationals 
Qre to be ensured. 



If the ar~-:u:";1on t COl';. tcti112c1 in the ]12i:es \'f~i c11 

101101<[ see:!lG 01x3 cu.re to the reader 1.J.11ird tia ted in tho 

.:3.ve they undertr.-!.ken to sL1plify t:1G 

of social life as so man v other annroachos 
(J ...L: oJ. 

are 

IV 011 t to do. 

The t"lO sug~~:estions ,vhieh eO!.1e face to face 

in this sub~is3ion are applicable far beyond the Nort~!3st 

Te~ritories. They apply wherover sankind has chosen to 

is insufficient for the job which it has contracted; and 

sGcondly, th2.t hlman behaviour is neither incapable of 

Qnc~ly~::;i~3 nor a::18nable to simplification .. Notion~-.. such as 

I1territory ll E'.t...1J.d "sovereigntytl are no less cor:1plex than 

t:-lC ideas couched in terr!ls of ilDeGocracyll or nConD11Ur.;.ism.~ II 

Nor have they been any less abusedQ 

The Nort~Jest Territories represents the opti~al 

!30dol for a reconsideration of many of these principles. 

It fulfils virtually all of the requirements of 2.n area 

fc,c~hion8.bly referred to as 1l1mdcrdeveloped. fI Yet tho area 

(iii) 



'vi thout the li8.bili ties in}:oY'm: t i:n. tLo~)e 8.J.;lbi tiow::; 

Apart from the vey'Y recent r01)0:c L; of tile) Advi:::.;ory 

Oo,:lf:J.ission on the Developr:18nt of GOVeY'Yl::le;l1~C i~n. the l":ort?l-

associated with it, virtually no comprehensive attempt 

has been ':!1ade to eXcu~line the politics of tIle Arctic re::ions. 

Hore notably, the !1112.1ytic approach eYllorted by 

this paper has been retarded in the field of C2.l1adii':'::''l 

poli tics 0 There has been an exaggerated emlJhasis ~ by thoCE: 

charced ,·lith responsibilj.ty for this discipli:-c.e, ul;o:n 

British history~ O&~adian political parties and en osten-

. 1 1 ". + . . .J.. .J.. J d .,. 1 nt . . ~ -S:i.J y oOJecv~ve CO:GLUt..InenLJ 'GO escr~DJ..ng el -vnng l0.C::O.L--

oeies, whatever these mif:;ht be II> At the same time the te;Y'~-

dancy has been to Hleave the teachinG of la\'J to laH sClloo13, II 

wrlich schools are ob~3erved in 2.we as the exclusive; repos

i tories of an esoteric body of knovlledr;e 0 Le;:~al and llpO_ 

liticE~lll education in Canada are consciously 'Lmco;'.1})li-

::nentaryv l,:[ithin the social sciences 8,S well there are occu-

:pational jealousies I'-Thich defy any cooperation in fields 

which clearly clamou.r for it G 

However it "'muld seem to be ecrually unrealistic 

to sup')ose that the law \'-Till settle any of these proble:18 

8.8 it would. be to suppose that the law \·/ill not continue 

to try. Therefore, \'.That the law has to say with regard to 

sovereienty, if ill-consid.ered and frau:-:ht vii th a~nbiD;ui ties, 

ia nevert~eless of pre-eminent relevance to suc~ a study. 

(iv) 
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:TJ.T'-:l]~~~C~ -;)~J C[~: I n~\T 
~~,..;;,.;._ .. _-__ ~_. __ .?~-i~. ___ ._ 

has been resistant to any thoroughgoing treat:n.eI~. t 0 f sue::. 

a concept beyond the judicial treutDent. By this it is 

::leant that the courts of L?Vl o.:)1.)1y a ;':lore or le8:3 iY1.1'1ex-

ible vocabulary and a time-honoured set 01' rule)u to ':;'~10~:C 

pro bler:ls couched in the concept, and the vIri ters s ·~1"'8.y 

very Ii ttle from investications based upon 3uch voc[;':,ouls.':""7 

and ~.3uch rules .. In the Cili3e of that terri tor'y \>1hicl~ lies 

r:;ener2-11y to the north of the Domi,nion of Canada and uhich 

i.::; kno\;'11 to the gazeteer as the "Northvres t Territories, n 

1:0 exception i8 ;Jlade. The notion of IIterri toryH seem::; to 

ezperie:::lCe 2,11. identification which can clai~n almost U,Y:.2.n-

i;T;OUS con8e218US. It is ide.ntified with land.. If the con-

nection is tenuous? it seems to be enoup:h for most \-/riters. 

Eore scrupulous efforts at dis tinguishinp; be-c\',een thOE) e 

properties which r'lffi to the essenti8.1 ch2-racter of Im1.d 

are politely dismissed as interestin[,: but trivial" 1'he 

presumption relied upon by [;lOSt Vlri ters reflects the at-

titude of the man who,despairing in an attempt to define 

an elephant, recovered in time to assert confidently that 

he kne\'! one when he saw one. If "territory", sufficient 

for the exercise of soverei~nty, frustrates precise des-

cription, this does not see:11 to (·;ener2.te ::'lUch conce1"'11 

(-vii) 



::::"8 npplied in 8. \'Iay \vhich dOC~3 not r(';r~c;_j_ly b(::trcty o;rw 

clear and lli'lequi vo cal understandinr:; of vlhat the concept 

:~lCe.ns 0 '}1he !tlO3t that appears to be conceded is an 'Lu"ll.cr-

standins of the consequences of sovereif,ntY9 and 2. va,,;ue 

£('1.:'1iliari ty with the ways and ~neans of arri vin{~ at 0:;:· 

settling uyoI' ... those consequences Q Sur::l:Ylarily, the position 

seeras to be that sovereignty springs from a certain 10cu3 

of' national pO\,ler and serves to confer u"Y)on that pm'ler 

certain territorial rights and privileeeso Such a 

state::1e11t, obviously heavy with ar:ibicuity, cannot be 1'0-

solved in an introductor'y· remark. The DU~Dose of an 
~ .J.: 

introduction is to put the reader on notice insofar as 

re:.:;ards the major problems contemplated by the purvie"v 

of the paper and the main line of reasoning ·which is 

intended to r:overn his attention. 

The "national power ri considered here is the 

Dominion of Canada. 

The undertaking of the l:,-~per is lareely expository 

and is divisible Benerally into two parts G 

The first part, comprisinp, the first tnree of the 

fo-ur constituent chapters, attempts to describe the 

juridical approach to arbitration over terri torial c..,:,,;.; putes 

between nations. The presu;!1ption ',<-:ich inheres in this 

(--viii) 



8.uuroach reflects an exa~gerated osphasiG on the likeli~ood 
..... .L; ....... ~. --

oi' a I'peaceful ll solution to a COrl test fo}:' territory. This 

approach? in reci tin[: the le;2:i tir:l2.te [lodes of acqu.irin::: 

territory, tends as well to ignore the fact that the ar-

bi tr2. tion its elf, and the pro cedures and preced.ents '."lhic1".:. 

attach thereto, represents sui ,::~eris_ a vi:::.ble r:.ode of 

aClluisi tiono The lines drmvn by the law in aSIJiring to 

catalo:~ue conduct seem inappropriate on closer examination. 

One problem introduced by the juridical approach, hO'Jever, 

is indisIJutably relevant to any consj.deration of the 

Cluestiono The nature of the terri tory is crucial to the 

conduct required to satisfy the lawo The approach of the 

1 a\-1 is outlined in these par;es in a general way., Posi tin{~ 

the J:'l.ypothetical possibility of an appli'catioL of this 

13,\'1 to the special case of any dispute which might arise 

over the Arctic reGions to which Canada nov! lays clai:o, 

the nature of the territory, as it is likely to affect 

the argu1:'lent, is described. The Canadian claim itself is 

then set down as it I'lOSt amply fulfils the stY'ictures 

of flsovereicntyll advanced by the law .. 

Uhat conclusions may be deduced from the first 

part of this paper are helpful to the Canadian national 

not so 1!1Uch either as a:3surances of Ca.."lada Ys persuasive 

claims to the Northvlest as a caution urging politicians 

to bewO,re of dereliction ill the 'face offoreisn pretentions to the 

re:;io:'l. It aw~urs neither success nor failure at 18.\'1 G 

. ( .. \ 
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~;i.J..Ch 8.S to betray tho 1U1prediot&bility of ,T~'-CrJ. j1.K::ic18.~!. 

VIi thin the lo~::ic of the 18.\'1 seen to colour re8.~_:0:::-l F:C::::'cl 

clefy prophecy. The 2rClJJllCtlts inflated to rr8.pl1ic propo:."-

i'indi~[s of" this paper, as illusory, obsolete, and le88 

than cenerically exclusive o 

For this reason a second part has been added ~o 

aD. oth~rwise speculative de~"3crip::;ion of the Co.n2..di8.1l c2.se 9 

The second part of the paller represents 811 atter'.pt 

to translate the la.1J.gua~,:e of the 18.1,'1 into the voCabl11s.ry 

now current a~ong em~irically-oriented 80cial scientists, 

Gsrpecially those Vlhose time and e£,fort rav.e been co~:'nitte6, 

to an Gxa::lination of the I1po1i tical system& 11 \"!11ere the 

11:'i.Vl hastily di~3claiL1s its competency to judF;e the essential 

character of sovereitnty or the proper "functions of a 

state,fi the suspicions of social science seem ever to h2.ve 

beon that imch pleadinz does not in any 'way purify the 

findinr;s of the law; that in its rale as mere 1Joderator, 

interpreter, broker or scribe, the law is merely enC8.L;ed. 

at heuristic pronounce~ents u~on the character of the self-

8a':le thin,':s which it earlier declares to be outside of its 



the job not 

aa well, wh~t is tentatively achievsd by the l~j in its 

role as renderer of decl~~ation. 

f"o:c C'J.llf~dL:~l purpos C3, conclude~3 that the Arctic is 

)it8ob1e and unin}labi table, somm'"here between conti,':u01,{S 

}. .... i£1..te and lIall~1ost" to qualify for the rules of terr'itori21 

\'fa ters; when the lail{ dC;:3 cri bes Canada t s conforrui ty to the 

r::ode3 of ac~uisi tion in ter:::1,3 best recited as probc<.bl;Z'-. 

2nd sp2.rse.ly occupied in pursuance of ~ discoveries; 

al'ld '....rllen at last the law confers these shaky probabilities 

ulJon an entity known only as f1Canado. fI
, even althou;:;h 

it if..; over one-third of this very Can[~da '."hich is beine;: 

enquired into by sovereirnty arbitration and even althon,,;:h 

the law patently obviates any responsibility to define 

by 'function or performance '.vhat that IICanada f' r:li,c:ht be, 

then the need for explication becones im~inento 

The social scientist alone has endeavoured to 

rethinlr and restate the la\'! 0 At a ti~e when every inter-

~ational conflict is initiated in so~e variation upon the 

notion of the struc~le for territorial sovereignty, it 

(xi) 



custodial1S of the only delib8r~:tely pc;cl,ce:Cul I:lcthod 0;' 

['<chievinc this end. It ;J cC:i1S at 18,~:; t ur-;cnt to uoubt tho 

findin:':8 of a forum ve:3ted i'lith intc;rnation2.1 ler;i tj:oa8Y 

to rule upon territorial 80verei!;nty without 2-l1ywhere 

cOl1fil'~ning ,vhat is '~1eant by HsovCTcinntylt, nor ever.:. 

II terri tory 0 11 

BUl',?,;eoning cities, vlell v'i thin the Arctic circle;. 

2)Dnctuate the Siberian coastline ~ Hurmansk, !\.rchan{~:el ~ 

HoI' I Ilsk, Nordvik, Dudinka, Srednekolymsk, ~3alekhard are 

YOl.lnc, bustlins:: re:gional core cities, exceedin8 ,~ million 

population in many cases, desi,0';ned to service vast tracts 

of i:::cneasurable economic vlorth~ 

Polar travel by both atoI:1ic subY!larine 8 .. 11d. is 

clearly shorter, often by half, between the creat centres 

of Europe and Asia and of North America, than the route 

about the latitudinal circumference of the earth. 

Both the vilest ravages of vIal" and the fondest 

dreams of peace a1"':: contemplated in terms which intersect 

at the north pole. 

Neither the availability of natural resources, nor 

the facility for habitation rely any more upon mants proximity 

to the grape upon the vine o 

The north is habitable. It is the last feaSible 

:'rontiere A.11.d it is alle;';ed to secrete a weal tIl of ::."'esou::."'ces. 

(xii) 



h~G been unequivocally staked out by U.~.~.il. in the shn~e 

of [.:.11 nrc? 'bas ed in the Arctic Circle Dxld CXc~;f1(1in,': 1),I) 

the parallels of lonr~i tude to the Harth Pole. I~c i~; c;:.lled 

the Russian flscctor." 

The Do:ninion parlia:nent of Canada haG hesi to.Yltly ~ 

even :,,:uardedly advanced i 1:.S inquiries aboll t r::"t;hts in 'the 

northo Ai1swe:r;-s have been volunteered over-confidently 'by 

zealous politicians and cu:::'sorily by le{;al writers i~Jpris-

oned in their jartr:;on and their analagous precedents" 

No specific disputes have resolved the issue., 

Ho formal govern:ne:;:lt docurnents demal"'cate beyond 

anbi,"lJ.i ty the precise terri tory to which Canada! s IcdeTal 

repres entati ves ass ert the rif,ht to enforce lavJ'S. 

Countless forei,sn incursions continue to exist in 

the north~ rendered osten~ibly legitimate by recognition 

of Canadian customs? shipping and licensin?; regulations" 

i1any of the indigenous peoples of the area kno\'1 

no soverei;sno The defence of that sovereif:n is at any 

r8.te effected by the U.S.A., in vlhose name, indeed, the 

polar "rezion was first discovered" 

Dereliction or quiescent surrender may truncate 

the Canadian north, or SOf:1e portion thereof 0 j\lore 

likely, the law, in its honourable inflexibility :"18.y fac-

iIi tate such a loss 0 To pl"'eSUf.'le, idly, thFlt the J)oninion 

of C2.1~8.da e:E:ists beyond the ~;.orthern li1'1i ts of its -cen 

( -sri'; l' ) _ .... .-...1. 



TO i.:lnore the E .. ppeal of the b3.rren i':contier would b,:: dO':::'l-

right folly. 

to outline the veracity of all rea~~on1-J.ble (;.:c'·":ur:1en'Cf.3 like:::'y 

to acco;Jpany such a defence. Havinc Gxhaus ted the law 13.nQ 

hc~vin'O' atte;:lptea. to ,Uscern its ;:108'~ predic-:;(:;.ble posi ~ion 

upon this issue, an atte~pt will be then @ade to ascert~in 

vt::ether the Eorthwest, 1.mder the stern test of emlJ:Lr'ical 

0":J~3ervation and analysis, can actually be called Car18.d i 8.11 " 

(xiV) 



It would be illusory to SUppO:3e that tho lir:lodes 11 

by which "nationall1 territory is acquired may be COYl-

v(miently catalogued" International law docs :c'ecognize 

however certain distinguishable practices and these 

have traditionally been reduced to five" 

Lassa Oppenheim enw~erates these asg cession~ 

o ccupe:. tion? accretion 9 sub juga tion 8.nd prescription. 1 

r.J.:he terms llannexation ll or ~lconquestll may be substi tutec. 

for l1subjuga tion. " 

Admittedly an esoteric term, llcession"may be 

understood in a eeneral way as the achievement of tcr-

ri torie ... l sovereignty by Vl3.y of purchase, treaty or uni-

luteral formal surrender. 

The incidence of Haccretion it is cw rare a~1d in-

consequential as to meri t only su:m'uary defini tion in 

these pages" Brierly has described it as tithe addition 

of new territory to the existing territory of a state 

by operation of nature, as by the drying up of a river 

1 
L.FoL. Oppenheim, Int~r115'1.tional LaT:l~edo Ho 

Lauterpacht, (8th ed.; London: Longmans, Green & Co., 
1955), 1, p .. 546. 

1. 



or the recession of the sca. ll 

8,S we shall come to see, is by 110 means immmlG Zrom suc:h 

events, the concept of accretion in general is only 

acadenic, in view of this paper's goals, because the 

territorial claims at issue completely en8u1f and GxtonC 

far beyond the areas prone to such na tur~11 ch[;l.n,r~c 0 

Supposing there to be four remaining ilmodes l1 

we are confronted with a further problem in cataloCuin.g 

our data. It is a problem of law and legal nomen cIa tv..r·e. 

The essential meaning that the terms(as earlier advanced) 

bear, are of a specifically legal character o It may be 

pres~ned, for example, that there exist at this moment 

islands in the South Pacific which are sparsely inhabited 

by prir:litive peoples; to which property no Vnation state' 

as we popularly understand the term, has laid claim. 

For these purposes it may be estimated that territorial 

sovereignty is exercised over such islands by the natives~ 

Tho name given to the right by which such sovereignty 

obtains may be any of the above. Until the right was 

challenged, it would not matter" If challenged, terms 

such as lldiscovery, II "long user, II etc o ~ "would be used; 

terms vlhich run to the root of the right to sovereignty, 

but "{,."hich are not mentioned among the "modes" II The point 

is that the conclusive event in the struggle for sover-

eif;nty, . .,.t:~. '-:~her that strug{!;le :...::: consummated by tribal 

2--
J.L. Briorly~ The Taw of Nations, 2nd ed.,(:':"ondc:::l.~ 

O:z:ford Uni versi ty Press :-19-~r~p:-i26-o-
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war or interl1ation~ll arbitration, muy bE:; :J.:Jccrt:::.inc;do 

Once ascertained, it is ther"mpon aucmable to de,,, cript:LoYl. 

\'li thin the confines of orle among the fi vo SU,C,;: 'C:c; ted J:lodu.::. 

For this reason, events of an his -'..;orical ::lD. ttl.re Hhic~'l J{1c;,y 

be of the utmost si3nificanc~ in determininB soverei~nty 

c.:.nd which events lend themselves most readily Ceo co,te~ 

[,;orization Ceg" the concept of lldiscoveryrl), are terms 

which are ancillary, at the level of defini-tion? to the 

concepts couched in the five "modes. II A region nay be 

discovered and rediscovered repeatedly -- the J'.Torthwest 

is perhaps the world's most salient example of this 

but the moment of sovereignty is described in terms 

other than discovery" That moment at which sovereignty 

is awarded(ego by the signatories of a treaty, by the 

annihilation of a race of inhabitants, by fiat OT' other 

judicial instrurnentality) albeit even that the entire 

transcript of cODpetinB discoveries be both available 

and crucial to determination, is finally pronounced in 

legal judgment as tl cession i1, or as Jl effective 0 ccupa tion, 11 

I 

whichever the case may be? but not merely tldiscovery.H 

Certain characteristics of geography, topography, climate, 

and, curiously, cartography, also come to play in the 

determination of terri toriG,l sovereignty; some with such 

potency as to seem to c~mount to independent modes. The:38 

':i_ll be handled in turn as they become relevant to this 

s-tudy. 



Havil'::':"; l"educed our study of th8 ::D.odes of 

a cquL>i -'cion to four? VJ8 'dill nOVl inve:3 tiga te -Ll'lO 

;::atter of tlsubju~:;.::~tionjl or llannextltion, it 1."hic:r~ ,flay, 

like Ilaccretion!!? Hlso be dioI!1is:3cd early 0 

Briefly? itsubjucationH refers to that device 

by which I.2ight triurrlphs over right. If the rule:-:; of 

','12.r are LL"'1familiar to the layman, no notion is !;-,ore ::3im-

ply expressed than, it to thc victor f~o the spoils Q II To the 

extent tha t any prior claim, to any of the terri tOl"'ies 

CU.l"rently declared to be wi thin the jurisdiction of the 

Dor.'linion of Canada? may be advanced by any of the indig-

enous peoples living therein? that clF .. dm vrill surely 

fail if the grounds be subjugationo 1:!homever one l:lay 

choose to nominate as victor in the few wars conducted 

on II Canadian 11 soil!"? the successors of said \'Jars 110 1<"1 govern 

the nation(or the various parts of it)o It is a minor point~ 

VJi th H sub juga tion 11 we are dealing wi th a fait 

accomplio It matters only as a terrible possibility in 

the future. It represents one of the five methods by 

which the NorthvJest, nay, all of Canada, may come under 

foreign dominatiol1 o It has experienced virtually no 

responsible currency among those scholars who have C011-

-x
the Arctic question., 

tTThe Vlord tconQu.est~ is not an a:ppropl"iate phrase 
oven if it was assumed that it 1'[8.8 fighting '.'1i tl: the 
:~8kim.os(sic) which led to the downfall of ~ .• set~~leI'lel1ts. Con
Quest only operates as a cause of loss of sovereignty ,·rhen 
thGre i:3 ,"JD.r between t,,!O s ta tes and by reason of the d,Jfe.:::~ ~ ~ ~o::".:; i d. ) 
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Before the scope is reduced to an exa':linat:Lon oi' 

s. brief mention mUG"t be nnde of II ce3sion." "Ces~3ionll is 

lc;,.rgely a con.stitutional question <.:;.nd will be dealt 

VIi ih accordinE-;ly further in the paper~ One aspect of 

the concept, hovlever, has come back to roost in the ., '.l-..!..lv ..... 

erature even though, like ndiscoveryll it has fallen into 

complete desuetude" ~~his is the rna t ter of the papal srantv 

Previous to the 16th century 7 the Pope ap)ox·tioned 

the llNew !,'Torld!! between Portugal and Spain" To the present, 

the respective claims of Chile and Argentina to the Ant-

2~rctic trace back to this source. With the Reforma -Cion 

and the age of discovery? Britain, France and the Heth-

erlands came to reject the validity of such grants" 

11 Today, no-one recognizes p2.pal authority in 

this realm" There iS 7 however, considerable di$aereement 

over the validity of the various methods of acquiring 

3 territory which have been proposed to replace papal grants"ll 

One of those methods most apt to breed debate 

over the territorial rights to both the polar regions 

~l- ( contrcf.l .-
of one of them soverei,r';nty passes from the loser 

to the victorious state o The principle does not apply in a case 
;"There a settlement has been established in a distant country and 
its inhabitants are r!1assacred by the original populationo See g 
S:he Legal- Status of G,reenJ.ap.djinfra) , po 230 

3 
Donald R" Inch, nAn Examination of Oanada Y s Claim to 

SoverGignty in the Arctic,l1 I'lani toba Law School JO"02'nal, 
vol. 1, 1962, po 33. 



further in this ~xl.per 0 It would. seef:, to trace its in;]})il"Cl tion 

to a papal grgnt. 

The practice of cL.~i:ni::'l{: sovo.reignty over a 
sector of the oartll Y s slJ.:L .... face 8.S r~:eaGured. 'by 
+h·"" "'e-.... l· dl' ""na OI'" lO'--"'l' .I'ud,:' l'S Y>O + Vic",:" (!"'I"'f:> v_ v Ju. 1.. l.. ....... ~ Q _.L..::.:.: I.J.. v, J.J.. V .L .... I.....'. v ..L 1._ 

first exar:lple is fou..">1d in the papal Bull Intel"' 
Caeiera of Alexa,nder VI J dated 4 t'lay ~ 1493? 
la tel" replaced by the I~C:r'eaty of 7'ordesillas 
cO~lcluded 7 J1.J.ne 1494- oetvleen 3pain and ?ortu,:::o..l .. 
I··lore recently, va:cious states have circu:nscribed 
their claims to portions of All.tarctica by .iT:erid
ians of longitude o And soveral st[:;.tes have su'o
scribed at one time or another to the Ysector 
theory. l\l 4· 

VI'hatever historical rie;ht Canada has to the r!'orth-

':lest is derivative. It gained through ilcessionll what 

Britain had to give., It is for this reason that cession 

is more appropriately considered at a point in time suo-

secluent to exa:nina tion of those modes of acquisition avail-

8.ble to Britain preceding cessiono IPor, as I'lax Huber, 

arbi tr2.tor in the ,Island o:f Palmas case said, lithe transferring 

country could hardly give more rights than she herself 

possessed. Ii 5 

We are left \.yi tIl effective 0 ccupa tion and pre-

scription, neither of which principles is introduced in 

practice without an examination of those events of discovery 

4-
J.G.Castel,International Law: Chiefly As Inter

l2.reted. and. Applied in Ca-Ylada., [Tor'onto: Uni versi ty o.r' ~~or
onto Press, 19650, p~ 236. 

5 
Ilr:n....e Isl<:>nd of 'D"lma'" l\·.r"'·~d 11 fTlhe A~lerl' C""'~ To,,·"'YI'-" .1.11 1....'" ..l.<...A. .,J..' U ....:l.\\'v .. l. ~ ..:::..:::::._ ........ ~_~_ c:. lA.L.l._'-"'-L. 

of Internation.a.l Ls;w', vol. 22(1928), p" 879. 



\-rhioh ptmotuatc the:; dem.o{';l"'~lphio history· of a tc:criT,ory 

at issue., 

Discovery, 
, . no\,,rever, lS If it 

is not an essential ingredient of c0s8ion, yet it could, 

in arbi tra tion, be an essential in":redient of a conflictiYlg 

claiElo FurtherElore? it must, in some forr:l, predate those 

acts vlhich characterize a particulcJ.r eV8nt of cession .. 

[l'h8roforo, althou(~h it is almost invariably treated undex-

a sep8.rate head early in the liter3.ture of nost eon·~ri-

butions to this field of study, since it is important in 

the C8,nadian case before, durin;,: and after the significant 

acts of cession, discovery will not be considered sep=-

arately at this juncture~ 

At this point 'we will instead examine the law 

~s it governs the delimited field of occupation and 

prescriptiono 

2 0'::.:'0 Q..~cu12.,Y Jerri tory 

Only a brief overview is essential to tmderstanding 

the problems with v{hich the concept of occupation, be it 

Ilpeaceful,tl l1effective,1I or i1continuousll is freishted" 11he 

rest is distilled in the leadins cases on the subject. 

it ... 0 (D)iscovery, although rather unlikely now 

on this planet~ has been considered even by modern authorities 

to give an 'unchoate' or temporary title, which must be 



6 perfec"'ced sub:3E:ql1.el1tly by other lTlec..:-'lS 6 II 

If the ~riol~i ty of cl[dms based. on discovery CCl::18 

years betvleen 1600 and 1800 AD, there is some di;:--)w~rcej:~18nt 

as to when and VIi th who.: t effect the concep"c of effectivo 

possession (occupation) came into being" 1"~QS~ Hershey 7 

GSYs that it was a standard advocated first in theory al-'ld 

Lo,ter in fn.ct. Von der HoydtG, 80n tho other hf,md, :LE-

c1ists that it has always been of the utmost importcLnce 

in determining sovereignty .. 

Following the rejeotion of pa~al authority, rGsort 

vms had to those prinoiples of Roman lavr which lent ther.l-

:'3elves to the question of sovereignty" The 1al'18 regarding 

ownership and possession of real and personal property 

vrere already well settled and proved convenient for 

translation from the private to the public(territorial) 

level.. It is for this reason that writers such as Hoi·ton 

K.'3.plan have been lulled into the oonviction that prescription 

(so important at private law) is the decisive feature of 

territorial soverei8ntyG 

6 
GoVl.Slnith? llTerritorial Sovereignty 

Horth: A Historical Outline of the Proble!i1, 11 

prdination a~d Reso~rcE-2entr~, -63-79 1963, 
7 

in the Canndian 
:Northern Co-----p. 1. 

Joe F.lL.III. von dGr Boyette;; t1Di;3covor~r ~ SY::;Dolic 
,,'-":'il1,exation and Virtual :8f:Cecti VC'~8GS in Intsr::l:J.tion:1.1 L2.\'/7 I< 

fl""" """'riC3.11 Journ.-,l o-P T, .. ,-.-,-.". -~ o"'~l Lo.l-1 ")0 1')~. ';' 

t-J~l~':.,;\:; f9-3~-t,-pp-~-1~ifEr~-4~11~:'-::-~:·~--:-~~::::'~-----~-~1'-.~:,.,,-.,..!-? 



proscription? is the [!lost COl'[lmOn and 8"O.ccessi\;Q bc.sis 

for a claim~ It 9This measn2:'e may \VeIl behoove the fJqU8.ttGX-

in his dealings with a ID11f1icipal governrrtent ·where .st8.t-

t~.tes of limitation dictate the length of time in execs:::; 

of which, failing any valid clai~l to the contrary ~ 1:0 :-1EU 

c-;.nd his property may be put asunder" But it would be 

of little solace to the Navaho, the Ojibwa, the Inca" 

the l\1aori or the Eskimo" The Eskimo was not even con-

quered o He was only battled once •.• in the massacre 

of Bloody Fall, in 1771; and then by IndiansQ Brierly 

has been quick to point out, 

No rules exist as to the length of possession 
necessary to create title •.• but ••• law 
must recognize facts O~. and does accept the 
long continued definitive possession of ter
ritory as a good "'oot of title? without regard 
to its 90riginV~ 10 

The key word, again, is possession, which, in the jargon 

of international law, amounts to effective occupatione 

Tb.erefore we have elected to treat prescription, which 

is a variation on the theme, and Ueffective tl possession, 

\L~der the same heado 

9 
Horton A" Kaplan and Nicholas deB~ Katzcnbach 1 

.TIl'? _PolJ·"tical. FouJJ.da"t:Lons of International Lm'l,.(Nov! YDx'ln 
·John Wiley & Sons, 196i) , p" 142:- -

10 
Brierly, Q£. cit., p. l28. 



In a SUJlltlO.ry way it may be decl'J .. I'ed that the 

notion of effective occupation was put forward. etf::; 0. 

binding requirement for sovereignty over new territories, 

at the Berlin Conference on Africa in 1884. - 1885 ~ 11 

Tlw G<lllcral Aot v/hioh rGsultod f:r:-Oln this ooni'crcne:c 

(February 26, 1885, Article 35, Chapter Vl) dictated 

the need, for all of those nations who put their hand to 

the treaty, to maintain? in the territories claiL1ed~(or 

to be claimed), a display of authority sufficient to 

guarantee freedom of transit and of commerce and to 

protect whatever rights had already been acquired in 

that regiono The degree of authority deemed "sufficient ll 

of course was described more specifically by a draft of 

certain ascertainable conditions which had to be met o It 

is interesting to observe however that the signatory 

nations 9 then the undisputed masters of the knovm world, 

had come to identify the concept of sovereignty with 

that of force .. . . legitimate to the extent that it was 

recognized in the international arena, as against the 

internal arena. 

On September 10, 1919, the T~eaty of St. Germain-

en-Laye, which replaced the Gene~al Act, specified the 

character of effective occupation necessary to achieve 

sovereignty in new African regions by the fol10vdng words 
---...•.. ------

l!'or a more comprehensive rel,crt of the findings 
of this coni'erence, see The _',TIlerican Journal of Internation:-"l 
L8.vl Surmlement,lll, lifo. l(Jan., 1909;-,-pp:-1-2-5. 



• Q" ~~lo..int<"Jil1 in the :-ccr:icl1s uy_,/_ e:c' cheir cOl'i_trcl 
actu2.1 o..utl1ori-~y o..nd 1')01ic8 forces ::-;ufl'ic::;":':;Y'.L-t 
to insure protGction for perso~s and property 
and 1 •• 0 freedom for comnwrce and transi~c. 

The signatories ratifying this document included Great 

Britain, U~S.iL? France, Italy? Jo..pan, Portugal and Belgiu::: .. 

Although it is not uncommon to suppose that this 

do cument enhances almost beyond challenge the p:cimacy of 

the doctrine of effective occupation~ it must be remeZ-,l-

bered tha-~ the ingredients of the requirement are in no 

wise applico..ble to the polar regions in the way they are 

to the African regions ••• and that some of those nations 

most intimately involved in the polar question are not 

included among the signatories of the 1919 treaty; namely 

(by that time a Confederation)" Chile, Argentina, New 

Zealand or Australia (at that time admittedly not yet 

autonomous) • 

Furthermore, at this very time, by Order-in-Council 

promulgated by the newly independent Dominion of Canada, 

'. the follo\'ling policy had just been proposed, vis a vis 

the huge northern tracts which had as recently as 1880 

been acquired by Canada~ 

••• no steps be taken vd th the view of legislating 
for the good goverrunent of the cOlUltry until some 
influx of V0.}?tllo..tions or other circumstance shall 
occur to make such yrovision mOI2 imperative than 
it would at present seem to be. 

----- ----- -----12 
Dominion Order in Council, PoCo No. 1J39 (Sep-'~; 



In light of this, Gordon 3:21i th l1a::-~ made; the follo':ring 

observation. 

If a foreign state had deliberately undertaken 
to establish a claim in the ErchipclEEO at t~is 
tl

O ne C"'n'-ldq IS 1 0/"",-1 po S"' +i O;Cl 1'rlU" d 'n"o,v'-" '" en.,., .. , c~ . .L.::....... ~~... -'_ 0 ..... ~..L ....L v..... .LJ '~..L c... \..; l.J v' ............ , 

to say the least, vulnerable 0 1) 

!{lthotlgh more will be said later, about the nature 

of the Arctic, suffice it to say that for the purposes 

encountered by this investigation it is territory of 2. 

nature which may be properly described as llterra nullius. 1I 

Legal precedents guidine the acquisition of sovel~eignty 

over terra nullius are conveniently fevr and recent 0 Altho~16h 

none deals with the Arctic in speCie, the analogies D.vail-

able in the 1m·, may safely be expected to apply to any 

l\J.ture dispute ••. most particularly as they regard the 

so-called ltArctic archipelago." Of the three leading cases 

- c~ 14-on the subject, the earliest is the Island of Palmas a.se. 

The origin of the dispute in this case is to be 

found in the visit paid to the Island of Palmas (r·hangas) on 

January 21, 1906, by General Leonard Wood, then Governor 

of the Province of Horo. His visit led to the statement 

that the island, undoubtedly included in the 11archipelago 

knOlffi as the Philippine Islands,1l as delimited by Article 

III of the Treaty of Peace between UoS •. c. and Spain(i.e. 

i3-0

--.---.-----------



the Treaty of Paris j Dec Q 10 5 1908), o.nd ceded by virtue 

of this Article to U"S"A., was ~3till c.o::;lneo. -by the Hcthc;:c-

lc.nds as fori:1in[; a part of the territory of thGi:c p08-

session in the East Indies 0 The diplomatic corrcspo:t'ldenc8 

\'lhich followed was inadequate to resolve the issue of" sov-

oroignty and, in the final resort, arioi tration vlaS 

Palmas, it I'Tas mutually 8.2;reed, was D.. single 

isolated island, part of no aegregation of islands? E.bout 

equidistant from Nindanao (in the Philippine j·i..l"chipelago) 

l7 __ ..J • 

and the Nanoesa group (then part of Netherlands East IndiGs .0' 

now West Irian, as Indonesia has come to refer to it)., The 

11.c1erican case had been built upon two main eleT1ents of 

occupation ••. discovery(allegedly by the Spanish who 

ceded the Philippines to the Americans), and contiguity 

(that it 'ViaS a contiguous part of the Philippine archipelago? 

over which domain the U e S .11..0 did most certainly exercise 

sovereignty clearly by both cession and occupation.) Both 

of these rights were clearly derivative, based on Spanish 

conduct and perfected by acts of cession., The Dutch claiE1 

relied on acts of effective occupation since 1677. Pur-

sunnt to certain arrangements made with native princes in 

the island of Sangi, the realm of the' princes? which in-

cluded Palmas, fell Q~der the sovereign control of the Dutch. 

The princes were excluded from any foreign relations, even 

inter so on some economic questions. Dutch East Indies 



East Indies c;overYLj18nt administered the ju:cisdic-'cion of 

foreiGners in these areas and i~!i.posed on the princes the 

duty to suppress piracy, white slave traffic? and slave 

trading and to aid the victims of shiplvreclm 0 To this 

end the Dutch v!Ou~d seem to have complied very closely 

'.'[i tIl the requirements set down by the nine-year-old find-

ings of the Berlin conference" 

Both parties to the dispute mutually attorned to 

those principles of law current at the respective periods 

of time crucial to the case; ioe. the time of discovery, 

the time of cession to the U"S.A,,? and the time of 

occupation by the Dutch. In his consideration of the 1m'! 

and the facts a great deal was declared by the Arbitrator 

(DrQ I'1ax Huber) by way of obiter dicta which served to 

bring the law on territorial sovereignty up to date (1928) 

and v111.ic11 is not without relevance to the Arctic analogy Q 

First, in the matter of discove~y, it may be 

remembered that there has been no little ambivalence on 

the degree to which legal authorities were willing to 

admit that an act of discovery gave rise to an inchoate 

title capable of perfection by further conduct. In view 

of this. ir.nperfection in the long history of the Imv 9 Dr. 

Huber was thrust into eXD.T.1ination of those preccpts whicll 

syst ems prevailin['; at succcssi ve pariods is to be [~:')~)liod. 



15. 

to 2. particular case \-Thich embraces the VariOi.1G and several 

L:USt concern itself with the discovery of the i::.~lal1d 

itself 9 and not mhe archipelago wi t11 "Thich it was i:r.l"cor-

y,li tt ently alleged to be contiGuous al1.d which ai."'chipelago 

indisputably ':laS discovered and effectively 0 ccupied by 

Spain prior to cession to the U .. S.A. That is an arc;mIlent 

l'),bout contiguity which follows at a later time., 

The discovery i -'Gself in its o.r'igin seems to have 

amounted, from the evidence, to Hseeingo'a On this 

matt er, Dr s Huber makes the fo110vdng remarks g 

If v.re consider as positive law at the perj_od 
in question, the rule that discovery as s-o.ch, is 
the mere fact of seeing land 'Hithout any 8.ct~ 
oven symbo1io, of taking possession, j.llvolved 
ipso jure territorial sovereignty, and not. raGx'e1y 
an vinchoate title', a nh~ a~re~9 to bo completed 
eventually by an actual and durable taking of 
possession wi thin a reasonable time, the s.u .. estion 
arises ,;!hether sovereif,nty yet existed at the 
critical date" i.,e a the moment of conclusion , 15 and coming into force of the Treaty of Paris. 

Hereupon the tiintertemporal u law must be introduced. If 

the act of mere sight was at one time adequate to sll.stain 

a claim to territorial sovereignty by reason of discoverY9 

yet the jurisprudence '''hich alone sustains the legality 

of that claim also expects the ls}.,', to change through 

time~ If conduct in respect of that claim does not 

change accordinGly? the claim fails in any dispute 
15-·-------·---------

Ibid., 2e U.N.R. 1.A.A., p. 8350 
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TIle Sall18 principle \'ihi;:~l suJ) j Octf3 'ct.c act 
crc:ati vo of' 3. ri{!:ht to tll(; law Ll fo:ccc [tt tho 
·Gim03 the right [;riscs, dC;;\C.::i-U;3 tlw.t the 8x:;'steY:.cc 
of the ri~;ht9 in other 'dora.s, its continucd 
manifestation, shall follow the conditions 
required by' the evolution of 1m'l., 16 

between the alleged discovery and tho date of arbitratio~> 

concluded that uoccupation, II to constitute a claiL'1 to 

territorial sovereignty at this time, must be effectivcw 

In a pronouncement upon the American claire. to title 

through discovery, Dr$ Huber has uttered words which 

cannot be ignored in our estimation of the Canadian 

north, most espeoially her more distant islands" 

It seems 0 •• incompatible \\Ti th this 1-'u10 of 
positive law that there should be regions 
whioh are neither under the effeotive sov':" 
ereignty of a State, nor VIi thout a master 9 

but \'vhich are reserved for the exclusive 
influence of oIle State? in virtue solely of 
8. title of aoquisi tion which is no Ion[ser rec
o[:nized by eXistill[s law, even if such a title 
ever conferred territorial sovereignty. 17 

Inspired by such a precedent, Canadian nationals 

would be well advised to keep one eye on the evolving 

law and the other on their management of the Arctic islands" 



about lIalx.:cldomnent.:1 This consequence of: discoVe:CY hs.ViYlS 

';)001'1 dismissed 1)y Dr. Huber, the i83'L1.8 then of whethuz' 

i1inchoa-ce (title ( as against perfected sovere~i.gnty) vms 

forthco.r:ling frOT.1 the dis covery, as dcscri'Dod "i:;;::loVl" 

Applying the inter-tem~90r'al la\'l~ the .l~rbit.:."ator decla:ced 

that: 

•••• since the 19th century, an inchoate title 
of discovery must be cO;Yiplecod within a rcL:1.sOJ::'
able perio~ by the eff~ctive O?cuJ(§tion of the 
region clalilled to be dlscovercd Q _v 

No act of occupation was found throuGh the relc-

vani period~ Yet, assrnning that an inchoate title exis-

ted sufficient to pass by cession from Spain to UoS$Ao 

in the 1898 treaty, still and yet it would not take 

priority over the continuous and peaceful display of 

authority(prescription) over the island as manifested by 

the Dutch~ 

On discovery as an ingredient of occupation, the 

,Lr.1erican claim failed. Attention vras directed to an 
a 

A:nerican claim on the ground. of recoGnition by/treaty 

dating as far bacl\: as 1648. in the Treaty of Nunster(iQea 

the Treaty of Peace of Janu8,ry 30~ 1648 bet"veen inter 

alj.8. Spain and. the l{etherlands) 1,vhich includes territorial 

D:f·----·-·--
Ibid,,? 2. U.N.R~, , , " 

..,;.,. '" ""1. a.l'l.. ~ j p .. 836. 



0:U~_:J:.., the East Indies $ No specific boundari0s or £1'011-

tj_crs were demarcated here '?nd no mention mac.c: of the 

island. 

On the iUl'lericans i rccourse to thc notion of 

il contisui tytl, on which ground their claim also failed, 

Hu"ber h2.d much to say of interest to the sJcudent of the 

Nort}Wlest and its "adjacent 11 islands 0 Considcr the 

parallel 0 

Alt!lOUgh states have in certain circm..1~3tal1ces 
maintained that islands relatively close to 
their shores belonged to them in virtue of their 
geographical situation, it is impossible to 
show the existence of a rule of po;::-;i ti ve inter
nation~-'J.l law to the effect that islands situated 
outside terri torio.l \vaters should belong to a 
state from the mere fact that its te~ritory 
forms the Vterra firma v (nearest continent or 
island of considcrabl e size) 0 •• its a rule" 
8s·~ablishing ipso jure the presurnpt"ion of 
sovereignty in favour of a particular state, 
this (alle8:ed) principle would be in conflict 
wi th vlhat has been said as to territorial sov
ereignty and as to the necessary relation be
tween the right to exclude other states from a 
region and the duty to d±~play therein the 
activities of a state o 

Dr. I-Tuber was clearly worried about the res1)on-

sibility which might accrue to him in consequence of a 

ruling on contiguity which did not even hope to cOlmtel1-

ance all of the possible cornbinations of juxtaposition 

between mainlands and isle.nds, inhabited or otherwise, 

throuchol).t the worldo In. precluding Palmas from :~' ~:::"ing 

--19 --
III i d. ,2. U" lL R 0, 1. A •. ,';. v ~ p • 838. 
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\Vi thin the conti:Sl),oTIS e;rnbi t of 2.11 unresol v8d archi:!)olat;o 

lClOwn as tnG J?hilippines? he nevertheless so Ci1.·lalificd 

his re:T!arks as not to forever j eopz: . .Y·dizo t::1C rishts o:f 

national tel~ra firlllae more 2,ppropriately fit subjoct for 

such territoriHl claims ••. which would huve to include 

the Arctic islands" 

In the exercise of territorial sovereit;nty? 

there are necessarily gaps? interj·.:littence j.n time a:C'lQ 

o.iscm.1.tinui ty in spaceo This phenomenon will be par-cic-

ularly noticeable in the case of colonial territories, 

partly unin11abi ted or as yet partly unsubdued. :-Che fact 

that a state co.nl1ot prove display of sovereignty as regards 

such a portion of territory carmot forthwith be inter-

preted as showing that sovereignty is non-existent u :8ach 

case must be aPIJreciated in accordance wi tIl the particular 

circumstances 0 

20 

Before this Hloophole u be construed by Canadian 

nationals as a blessing which can redound only to their 

benefit, it must not be forgotten that, shortly after the 

1st World vTar, the Danish explorer and government off"icial 

K:..l'lud Rasmussen undertook an outright denial of Canadian 

sovereienty over Ellesmere Island(which might be construed 

as contiguous with Greenland) and this denial was plainl~ 

endorsed by the Danish govern..rnent o 21 

20 

IIPe·po-'-"~ Oln :'dvl·c,"'···.r m e '''''11'; .-.. :-.-~ u"'-"-:-'u-'l II l'"/) ·folde· .... ... l. __ v _'""l. ~-' V __ <.: .l~ '.J vJ-.... __ ,-,,_.~.~ -.JV L<.___', .1.:........ _ ..... ? 

/~::.. .... ctic Islands SO'V8reip:nty,9 :':u';:,lic Archi V(;;3? O-~talve.." 



20. 

As to Palmas Is12nd it was conceded that tho acts 

of sovereignty (JY the Netherlands "Tere indeed infrequen.t ~ 

-b-l.lt that manifestations of effective occupatior.l. over a 

sr::all and ostensibly inconsequo:"'ltial isl:?ond cannot "DC'; 

expected by any standard with very much reClllari ty. It 

"'2S enough that the display did exist, openly and ~publicly ~ 

before 1898, when U~S • .!i.o took control of the Philippines, 

and tho.t such sovereiGnty had endured continuouf31y D.nd 

~)eacefully back far enough in time to avail any contendin{~ 

l1P.-Giol1 of a reasonable opportl.L"'1i ty to discern the exiDtL"1:_~: 

state of affairso 

The next noteworthy chronological instance of 

arbitration on territorial sovereignty vms recorded in 

., 9~4 . .L' Cl' tIl d C 22 .L ) , In une ~per on . s_an __ ase. 

Clipperton Island is a desolate, uninhabited coral 

reef betvleen Guatemala and Hawaii, not far from the 

fabled Galapagos, and stradd.ling the maritime route be-

tween San Jj'rancisco and Puntas Arenas? Chil e '} d and Cape -

Horn" In 1705 it was first recorded as being sighted by 

a British vessel. In 1857 it \"8.S sighted by a French 

',varshipo In 1858 it viaS visited by a French naval officer 

who effected a symbolic annexation and repaired straight-

away thereafter to Hawaii, where the French Consulate 

made a declaration of sovereignty, notified the Hawaiian 
------_._--_._- ---~-.-.-- .... _._. __ ._-



govermnont o..nd published said ctoclnration in I-IoEoluluG 

~hG isl.c:md was then forgotten until a l!'rench \18.'::-8h1p 

r'ovisi ted it some forty Yo2.rs later and d.i:':;C0VOZ'OQ thrce 

Ji.~ilCricf:.ms ••• collecting guano" RCP1'"' 0;:: cm.t at io:C"-,-C3 \:!(~rc; rnB.de 

to the U 0 So government" Presently? proclai:fled c~s successor 

to Spanish discoveries, Mexico descended upon ClippertoYl9 

put in at a harbovx and disputed the French acts of 1858 

as less than sufficient to fulfill the pro:ccqui8ite3 

obse~ved by international lavl for sovereignty over V":''1--

occupied lando 

The arbitrator upheld the French claim; adding 

that any colour of right to sovereignty which Mexico 

(gratia. Spain) J!l..alL have hoped to exex't over' the island 9 

had since evaporated due to her i11ertia(i t is an old Yll<3xim 

of :equi ty that the la"" favours the diligent,,) To uphold 

her clain, France was not obliged to establish local 

goverrunent in such a bizarre? liGhthouse sort of place~ 

The "rati0 9 decidendi u of this case enu-llciates the essence 

of the law of effective occupation insofar as it concerns 

itself \,'lith a nterra nulliuso u 

by immemorial usaGe havinG the force of 1m", 
besides the animus 0ccu:pcmdi. tho actual and not 
the nominal talC:Gl~-;6-:t po-ss-e-s-~ion is a necessary 
condition of occupation. This .0. consists of 
the act-r_(s) ••. by which the occupying state 
roduces7its uossession the territory in Question 
and takes st~ps to e::·::ercise exclusive authority 
there. Strictly speaking bO. that only takes 
place when the state establishes in the tel'Y'itory 
itself an orgcmizat~-_on capable of making its 
laws respected. This ... o. is "00 but a [!lG:::_:':-~S of 



1)l.'OCCC.i.v..re to tI1G JCcl}~illS of lJOC:;88~~~:;ioyl.? ttrld ~ 6 Co 

Ytot idc21ticCtl \vi":ch .lclio It:~·ttorC". TllGr:; ~:~r~~T cJl;::,Q 

be: Cclses v11181---e i -Ie is 1)..r~1(;CeGSO .. l~:y~ to ll~_:"T2 1'"\·2CG1,"LY·~_;'3 

to this method. ~hUS9 if a terri~orYJ by vir~U0 
of the fact that it I;fas cO;:1plctely lmin?~C:1.b:5_ted.1 
is 9 from the first Eloment vii1cn the 0 CCti.pyin[; 
state Il1alces i ts 8.PPCQ1~Dj.'lCe tl1.erc? D.t t}.-1.e iJ.;) so 1 "U .. -'G c; 

and undisputed disposition of ths.t stCi.te~ f'r'oY;1 
that moment the taking of po;::~session must De 
considered as accomp11shed and the occupation is 
thereby completedo 2) 

This latter situation is of course 1::'.ore easily 

imagined as it concerns a coral atoll, than a boundless 

frontier of polar desertQ 

Host relevant to OUX' investigation of the Can-

adian northwest and Arctic Archipelago, is a precedent 

recorded in the same year as the Oli p1?er~_on case 0 Cur-

iously enough, although it ""as a case which pitted Norway 

against Denmark and concerned Greenland, yet the issue of 

discovery was not at the root of the decisiono 

Greenland is so named because the Norsemen, 

aspiring to attract settlers first to Iceland, had I01.U1d 

that name(it translates the same) to be a liabilityo 

For a land more distant and forbiddine;they invented 

a name designed to have an hypnotic effect on colonials 

from doloful Scandinavia. There is not a little evidence, 

from :::'indings such as a Brattalid, that in fact the Irish 

discovered Greenland$ Undoubtedly, the Norwegians settled 

2)---------- --_._-----------

Ibiq,., po 1105. 



it on D,nd off for ma:.'ly years 0 But on July 10:i 19311 by 

Eoyal proela::1ation, 1;rorVl2Y declaI'Gd pp.rt of 3astern G-roo::-tie.nd 

to he under Norwegi<J.i'l sovereignty" Canada, \'lith one eye 

on the location of Green18.nd and another on the lie of 

the land and the sparse haoi tation, .::::'eco;:;r ... izod Cluicl:ly 

t:te test-case nature of such a proclamat on" Dellillfl.rk 

rosponded under an optional clause of the statute of the 

J?e.::::'manGnt Court of International Justice, asking the 

COlU .. t to declare the Norwe[~ian proclamation invalid, on 

the Grounds that all of Greenland was subject to Danj.sh 

sovereignty .. CLlhe matter was resolved in The LOR;al Statu3 .. 
of Eastern Greenland o .24 

Again in this case application Vlas made of the 

inteT-temporal" law? . in order. to vitiate any clt1.i;11S tb.a t 

might have been made following the settle~nents by Eric 

the Red which, at any rate, had been abandonede The 

Danish government was able to trace its colonization 

back to the lOth and 11th centuries Q • 4 and recolonization 

oirca 1600. By 1900 it had nationalized all C0111:'l13roial 

acti vi ties \-vi thin the island to provide the staples of 

life for the inhabitants 0 Huntinp; and fishing were 

regulated and navigational aids established on the coasto 

Until 1931~ no other l)o\'1or had sought to contest the 

Danish. claiI'l to Gl"'eenland Q But the nub of the Norwegian 

24 
The Lep;al 3ta tus of :8astern G-rec;'~,_lan.d 1 (Permanent 

Court of Int ernatioi1."a-r ~:ru::;t:cce)-;-S-el7J.e8--Ji73, l~o-o 53 1 C~.p::·il 
5, 1933), p .. 22g 



18. te 2.reas of settlement 1 and not an o::t::msion of sov-

ereicnty to the whole islsl1d" It did not d.eny the lir:1i"ted 

sovereignty in the south=western portion of the island 

\'!here D2.nisl1 acti vi ty abounded$ Its contention via:=:- th8.t 

the island v·ras severable.·;·~"and that Norway, ':111i·ch l)OP-

ulated the North-eastern part of the isls.nG., had a richt 

to i te After advancinc; the basic requirements for sov-

ereignty by occupation being,in the first place, a 
. 

demonstration of intention (animus occupandi) and~ 

seco~dly, the decisive acts of effective occupation, 

the Court then dealt with the question of the territorial 

extent of effective occupation& 

Norway has argued that in the legisl2.tive and 
administrative acts of the 18th century, on 
Ii/hich Denmark relies as proof of the exercise 
of her sovereignty, the word 'Greenland' is 
not used in the gcocraphical sense but means 
only the colonies or the colonized area on the 
West coast 0 This is a point as to I-"lhich the 
burden of proof lies on Norv.ray" 25 

It was held that iGreenland f (or VIa Groenlande Y ) cOl)~d 

only be deemed to be in use in its ordinary C0111..-11011. 

parlEG1ce sense, and that the onus upon Norway was found 

not to have been dischargedo 

The fact that f!l.Ost of these Acts "rere concerned 
wi th vlhat happened :Ln the colonies 0 ~. all sit
uatcd on the west coast, is not by itself 
sufficient grou.."fJ.d for holding that the authority, 

Ibid., PoC.::':"J. Series AlB, No. 53, p" 280 



in ,\,-rir-.tt18 of ""IIi CIl -the c?J..c-C \Jc~8 JCo..}-.:2Y.L ~ m.. V"T:3.S 

Rlso l"cstrict;ed to the colo;"1i?;cd are:::t Q Unless 
i·t \"/8.3 so r'e[~-tl"'i c~~ e(l ~ i ~ c:.J~ford;~ no !.'::r~OUJ1.o .. fOl""-

l·Y.l-,--,-,~,),~c,J-l-·n'-:· +1-']r.· "joy'd ¥(:·T··-,n,.,l 'J.-11Q-' I -;-;"l +}"i <c' .... l1l. ..... ..Ll __ l,,:;v .... L) I..J -v \ ~ '-., __ v\,J .... .l.....L-'- _ -,-":"1. l.J.J.._~I..J 

restricted sense. 20 

This of course could open the door to ;:mc11 u.n-

restricted interpretatio:1 of the names as::;ic;r18G. to a 

nmnbel~ of nlinimally administered islands of the Arctic 

archipGla:~~o • 

Norway then tried a nmv tack. It arcued thQt 

gGreenland f, as the term 'was used in doc'Cl.lne:nts~ c01J~d 

not have been intended to include the east coast because, 

.?J:t tl~at· time, the east Vlas unknov-ffi. Careful scrutiny of 

the Danish maps of the 17th and 18th centuries 9 however~ 

evidenced at least a general configuration of Greenland 

as it was known to cc3.rtographers of that era.. Even today 

it is probably too much to expect terrain of this cap-· 

ricious character to hold a permanent , even seasonal, 

shape of any precision. Carried to the absurd extremd 

to make the point, the rejoinder to such argument could 

bG that no geographical b01.-mdary is disoernible with 

anythillg but conCe11S1.lal or pr·obclbilistic precisiono oLl 

general configuration would seel:1 to be adGquateQ 

The oonclusion to which the Court is led is 
that bearing in mind the absence of any Cl~lir:1 
to sovereignty by another pO'(;ler 9 and the Arctic 
and inaccessible character of the u,,"lcolonized 
parts of the co'\..mtr~':, Ring of Norway and 
Denmark displayed, Q:l~~'~~'-0 the period from the 
fo-unding of ,the colon;tes in 1721 (Hans Zgede t s 
colonies) up to 181427 his authority to an 

------:26-
_ ]bid. 9 po 29" 
27 

~'lle I{j.n~s of Dei1....;-rnarlr '.'IEtS 0 bli.~~':ecl to rG]'1.0llTIC8? il1. 
i'::~vour' of the Kin,g of Sweden, his kin";do{~l of lif.ol~·;':C~y j :u~ticl(; 
~.~ of '~he ~~reaty of Kiel of Jan$14,1814,exccpt fo:c -'C~'le Fc.ro8s~ 
Iceland and Greenlando 



8):t:2nJc Sl} .. fi"icic11:t to r:~~~ve 1"!.j43 CO "L:Yl-t.:;:':y" a \T,':.:41ic: 
C1E;~~~Ll --:co so-\[el~ci£;ll-t~T 'j [l11d ~G}l2.t ~'1i8 x·i . .'"~rlts oV'c;r 
GrGG111'2'lnd '..rere not li~'":li ted. to the colonj_ zed 
"1r~e':) e <.... ..... 

Buttressing these other fc"3.ctors in DcmmD.rlc v s 

:;:'['_vour \'lere its actu8.1 acts of sovereignty over-' this 

ri:~hts to a m2.n named Taylor for tr~ldin[:';? l.'linin[; and. 

lTl.L"1.tine; on expressly the east coast. It had crant8d 

concessions for tho orection of telecraph linc8, and had 

l)assed leCislation fixing tho li;}li-Gs of ter:c'itorial v!;J.toY.'~. 

These acts coupled Hith the activities of the 
Danish hlmtin:,~ expoditions <> •• the nW.'lber 01: 
scientific expedi -'cions eneCl::3ed in w3.pping 
and exploring •.• the occasions on which the 
Godthaab, a vessel belonrsint:.~ to the state .0 u 

\'TaS sent to the east qoast on inspection duty? 
the issue of per!ili ts by the Danish authorities 
tmder regulations issued in 1930;; to persons 
visiting the eastern coast of Gr'oenland, shO\-! 
to a sufficient extent •.. 'D'Ven \\Then separated 
from the history of the In'ecedinc; periods 0 0 • 

the t\vO elements necessary to es-'uablish a valid 
title -Co sovereignty, na:"ne1y~ the intention and 
will to exercise such sovereignty and the man
ifestation of state activity~~9 

The acts so enum.erated would seem to represent nothing 

1 ess than criteria for render,ing 0 ccupation II effecti ve n 

in a terra nullius$ 

A memorable concession made by the Court in 

fi:1ding in favour of Denmark, lias '.'forded in the follo,ving 

way: 

p~ 25. 

.•. in many caDes the tribtl_nal has boon eati8fied 
with very little in the v~y of actunl exercise 

2"8-- ------------------------------
".L:"I 

118 Lege.l Status of EaL'ltern C,rce::1.1and, OD. C:i.·~.? - -~-.~. 

29 
Ibid., p. 28. 



of 80Vel~Gi~":n 1"\i{~11JGS, P}7c~v~_d8C1 ~ch~-t -~}1_? ?-t.,}lcr 
state could not m~ce ou~ a superlor c~nlm. 
This is particularly true in the case of 
claims to sovercicnty over areas i8 thinly 
populated or unsettled countries.) 

er0 0, .A.rctic islands. 

!l.t least one o'1.rthor has sUS6ested as early as 

1933 that by that time in the historj of Canad2~s Arctic 

all foreig:n claims had evaporated and that Canada i s 0'1111 

claim had become param01.nlt 0
31 Thirty years later? in an 

assessr:lent of Cano.aa 9 s right I-'1l1icll might be described as 

cautious, at best? G. W. Smi tIl 32 has endorsed the ~3tateT:lent 

about foreign clai111s with little <lualification. On the 

subj ect of Canada v s ovm establishment of her sovereignty? 

he sug.,:;;ests that if once there ",rere doubts? they haye 

largely been disspelled by the Eastern Greenland case <> 0 0 

which has reduced so clearly the requirement essential 

to discharging the tasks of occupation in a terra nullius. 

'tIlth the principles of these cases, fresh in 

our mind, particularly the similarities to be derived 

fY'om the Greenland case, we must pro ceed then to con-

sider the Northwest and the: allegedly ttCanadian.u Arctic" 

Jcr-
Ibid., po 23. 

31 
v. KeY'Jleth Johnston? ilCana.da's Title to The 

Lrctic Islands,11 The CaD:§t§.ia~?:...H~s)o~:"ical R~vieV!,XlV, 
liro. 1 (IvIarch, 1933), pp. 24-41. 

32 
&nith, OPe cit, p. 12. 



as a factor in the a\·mrding of :30vey"eignty., The: fol:.o'';fiLC 

t~e Northwest and the Arctic archipelaE;O accol"dinSly 0 



1" A Vast aEc1 ~~::1Dty Is,l1e. ___ • _____ ._ ....... ____ ...... ~. __ • ..J.<_. __ ..... ~ ......... ...__ 

An e::-::11.8..usti ve des cription of the cli'::1;:\ to o:r-

the physiogr8.phy of the so-called. NorthvJest (i'or.:ci torie3 

is beyond the scope of this papero However this much 

is vi tal: -eha t excepting a few islands in Hv.d:3011 and 

J2:aos B3.Ys, all that is rfox·thwes t l'erri -corico lies 

north of tho 60th parallel. 

The northern tip of Ellesmere Island is 2200 

Af 
f:liles f:r.. .. orn Southern James Bay; the l:'Ic£enzic TIcl ta lies 

2100 ;,li18S \'leS t of sou thcastern Baffin Island ~ r.rhe i£>-

lands of the archipelago? plus thc more-or-less "LIT.Lbroken 

.21ilel'3? exceeds the combined areas of the l!lari time pr·ovir:.ces ~ 

Quebec, Ontario ana. 1;Ianitoba~ The waters of Hudson Bay, 

James Bay? ItLldson Strait, Foxe Basin and other coastal 

waters are more than three times again as large as the 

province of 1'1ani toba 0 

The mainland C011::;18tS of two major 2:eo10[;ical 

:c'eE:ioYls, the Precambrian(or Canadian) Shield, and Jche 

Interior Plainso To the West, the Terl"'i tories arc divided 

froTI the Yukon Territory by the mountainous Cordilleran 

re;io11. 

The Department of Northern Affairs provides the 

followin2 description of the mainland~ 



'.::1;.8 PI'CCa~;lbI'j.<"i:i1 ,'311j.<)J.d? con.;~_;;~t:n:·': 01" 700, aGO 
3(2.U:lrc ~!lilcs of bcdrocl::I~:10;~tly {'X'; ',ni t(;? e:::tr.;ndc; 
i~l'O~-:1 (}r~~a t :312:..ve L~:ll~e irl th0 -:,'Je,:;-t i~o J3["tfi'i~L 
I~.31[~}J.d j_ll t,118 cas -t 0 -~~~ccel')t i"Ol~ -1Gt!.G rl1.r~,f"·~·~;d ::lOlJ":~

tains of the cas tern i31;:tndr~ ~ the m.1i(;ld COLL":!. Jcry 
I~:~rely r·i~:.e8 rnor'e -tno..ll 0.. fc\" 11lu1dred fcc;t <) 0 (J 

ncvcrthelef:'.E3, it presents s. rW~f,~cd 8,21d [;e.r:cc.:n 
lnndscape chaructGrized by rollinK hills snd 
valleyso In placos the valleys are water-filled, 
producine s trikinrz fincer--lil:::e: l[~ke;:) 0 '2he ',.'Of3 te:cn 
ed[~e of the Dhield borderf:! the eastern :3hOl~W3 
of Creat Bear and Great 31ave Lckes, the lnr~est 
lakes in Oc,nada" l·la jor rivers of the shield :),:;::'e 

the ::helo1'l, Ka~an, :Jub2.vmt, L,ne. the 132.ck., \!itl1 
the o:x:ce})tion of the Thelon, those ri ver's bl.vG 
f211s, C::1 taracts and in.''l.'l.unerable shc.lllow r2.)i05 
which iE1})ede navit~c.i. tion~ 

s.:he I:rlterior Plains lie between the 
Shield and the CO.i.."dilleran re2ion of the ':!e,c:;tel"n 
mountains? and are a continuation of the Great 
Plains stretchilV: f1'o;:1 the Gulf of l1exico to the 
Arctic Oceano Within tho territories they are 
dominated by the l\'lacKenzie Rivero In con:crast 
to the rivers of the Shield, the ~;I8.cKenzie is 
naviSable for the whole of its 1400 [.2ilo course 0 

It reaches the sea throu:h an impressive Daze 
of chan..l1.els which wind throu.'~'h a delta spreadin? 

1.......... ...../' 'Z '--' 

over several hundred square mileso)~ 

The size and global position of the territories 

have a marked effect on the character of settlement, hab-

i ta .. ~ion and subsequent administration of such a region~ 

For jmrposes of sustained occupation, the land is inhos-

pitc..ble; the moreso as it becomes 1iarctictl by nature. Yet, 

in a recent report summarizing those features of the geo-

grsphy l:10St likely to influence further a tJcempts on Canada i s 

part to discharge effective control of the North, at least 

one eyth vlaS diminished 0 

"---:Y3 
~he lIorth';.Jes t 'Jler':;:--j. toy-i es '::OcL2 \~, a :cefcrcl1.ce -oa -oor 

for the Advisol~Y OO:1LllrsSlon--l~i~---·:(}-Deve~1~p.':nent of C.ovc;m18nt 
in the Nort~1est TerritoriGs, C~~nlo~ue No. Ro29-2625,Ottawa,lS63~ 
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~:lhich pa~J;JG8 frOJl n(;~-iX~ ~!!'or~t C~ooc1 }-IC)-()C: i~h:cOt:."·h 
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'";,"", ::-""'l' ,LO '~l' "" i y, 11':' 1-I0 l\ror ~,~" 0 ,0 l' -" J, hE' '''0'''; r!yo, 'i .1,,11 +-... t ......... ..L V.l.. '\.~I_) _.i..l v.. \) . ...J.LL .L lJ 9' td ......... ~.l ........ \~ . .i.~-'-._., ....... U 

sun a t'~ail1s a posi -Cion over the ho:ci;-:OYL '~'hG !'~i;)l 
ia titudino.l position of ths l'e'::"Y'i-cor'ies i::'l no'~ 2,;3 

dctrLlGntal to 0 ccupa tion of the lund as is CO;;l.:~io:.:,ly 
2.8SlJ.~:led? the polar nif,ht ~ s darki.10s;:; b8in:-: not :rH:,;8.Tly 
so comlJle~e as many believe. '!:bon the c'n;m i.e, 1m'res 'c.) 
the full moon is hichest." Eve:::l half :]oonlir:li.t on ' 
the snow yields illumina tio;:L sufficient for :huntinr~ 
and travelling acti vitie:]" 3~, 

A t this point vIe sh211 exa:;iine the nature of the 

l:'l:::~il'lland in the light of its potential floccupiabilityll 

by nations 9 rather than individuals o 

As su,11ing tha t the Cordill era 0 f the Yukon on the 

v-resi:;? the provincial borders of British ColUJ"Jbia 9 Alberta? 

Saskatchevran, l~anitoba, Ontario and Quebec on the sou-~h? 

and. south-east, and the salt sea to the north and north~east? 

crea te natural borders vlhich, if not conclusively, render 

the Northwest mainland at least a::nenable to Canadavs claims 

for territorial sovereignty, the next question is whether 

or not the islands can be considered part of the package .. 

This question reduces itself to a l11JJuber of questions in 

obvious sequenc~o 

Are the islands contiguous vvi th the mainland(or 

conversely, is ti:..,-, mainland their terra firIJa?) .Are the 

islands contiguous "ii th one another? If so? is contir;ui ty 

sufficient to safely conSider the islands, in sU!~~ as an 

34-
Development of C-overnT1ent in the IlJ'ort:-~\Vef3t {~IGr_ 

ri'i:Dries "Re1)or'~ ot the- Ad-V:C'~--:':·y 7jor::';~ls:3Ton' on-th"c'-Dc-:-vclo'Ptlent 
-0 ';':--::-0' "'r;:-';n' '''''''11"'' ';n +he IJor""-'l\'T"l<,"(' (1':"('1""; "-O-~l' "" V-",] -; ')''--:-,-''1\:'0.. ...L \. 'r' ...... 06.-.1. • .1, ........ t.., -'- v ~. I.Jl ~I...,.;".J J __ \,;...: ....... __ v J..~ u ... :l? I ... ~ •• ..L, \. 'J "C_v .5 

1966, lJ}) 0 74-75, hereinafter referred to aG 'the ti62.l~I·other0 
Report" 11 



31. 

ic~-floe:3, or l:alf-ice, or p~ck icc) or tcmpor;::.rily iCG? 

for sovc;reisnty v.nder the general rules t;overn,in? occu:r::8.t:;"OY'1? 

Or do they qualify as part of the hiCh scas? Or does the 

intcrpr,,;ta -Cion vary fron time to time depondin[~ on -cllei:c 

physio-che~ical state? 

If indeed they are susceptible of occupation, does 

8.L" su}!erior rule(eg~) territorial waters, override this 

prospect? If they are not all equ::l,lly prone to occupatio:n~ 

110';1 is a division ,to be made? And finally, all e:use failing, 

ca)'1 Cani.lda seek recourse in sO::J.e ul terior 1m·!? short of 

sut.,jw:;a~ion, ,,[hich will Guarantee these territories to 

her, one and all? In the pages that fOllow, em C',':':;te::np-t 

I·rill be undertaken to anS\ver each of these questions" 
/ 

Al t:'lou,:,h perhaps an illusory conViction, it is subm.i tted 

here, by 'v'ray of explanation of the above sequence? that if 

i~ can be de~onstrated that Canada has a viable claim to 

soverci,:::;nty over the islands, then it is no longer necessar-y 

to prove sovereignty over the :nainland since a rinf; of 

sovereiren ty will have enF;ulfed ito. as the land ,,!ould, 

an inland sea o 

The principle Governin8 co~tiguity has already been 

dCf~lt \vith in the palmas case(supra)where it 'dill be recalled 

::-lci ther res ted yreponderantly on the issue of cont:~~:1:~::_ ty} ::-10.::. ... 

eVOl;' re!:1otely hoped to consider all possible e~tS0G ~ 



isl~nds adjacent to a of land, the 8elfsa~G pri~lci:?le 

i3 terriled licontir:ni ty. IT }';Inch of the acba te 3u)})ortin··: con-cig-

u:' ty COfIles fro!Y1 analogies drai-Til from 8UPI)Orters 0 f COYltilTlli ty. 

'i:h;:~ t little favourcJ.ble literature there is to :3uypo1"-::; contir~-

ui ty on these L:rol.L."1.ds comes not2.)ly :t:'rO:Tl Americ<'J..Yl a.utl-::.ors. 

long a80 ca~ne to the conclusion that these do ctrines v<!Ould 

apply fi ttin,gly to the Arctic., (ehis approach experienced 

c~ ~:lowi:;'l{~: '~;radi tion in the annals of American colonization. 

It ~:lay seem cynical to 8u9:-:08e it ironic that an Ar:lerican 

';[ould encourage Canadian proprietorship to '\;he .vast Nor'~h\'fe;J-C 

at a time following the ~ggrieved foreclosure of the U.S Q 

frontier UlIless the ar.,,;w1cnt envisaCes the Arctic as con tin-

uous with Alaska. On this same theme, LoN., Gould writes that, 

o •• r:2J:1e p::~nciple of contir.;uity o::.r:eof'::a?l1ical. 
propln'!.ul·~y ••• presumes th2.0 nCl(;lOn-s·t;[;:'-ces W111(;h 
o.1'e neo.1"e3 t to new or lmex:rlored and 1.L.'1.clD.i;~"!od. 
lands have a l)rop1"ietary Cl3.1:":l Si::1ply Dccaw3c of 
pro 1)in~'!ui ty. Such nrc:3"ll.:"C!.1)tions V.fOuld hElve smr~e 
v.cclldi-Ey if the nevr"l2.ndr:;"'\lCre ac:ce:3sible only 
throur'.h adjacent areas of the nearby state •• 'l'h8 
idea of contieuity(sic) is a familiar one in Amer
iC3.n history; it ".Jas the -oasis upon 1:-Thioh Jehe 
~~O=L02·~i . .;(; >t~lc1 c~r\:r'}~~r _A.. tJ_~l.n-t;j_c; ~-:.~8 .. boflrid~ states - . 
p.::o:j.ect:t;d·. thei.l..'>,·cJ:a·i.:!ls,. h1.lYl.Clr·cds of miles into "tDe 

--.. ---T5-----·--
David HUl1.ter ::-ille1", npoli ~ical Ric;hts in the 

Arc':cic, n Forei(~n Aff~irs, October, 1925 1 p. 47 ~ 



wil1o~~ess to the 
,-. ,-

-Je"'+ )0 r. .J V:J 

.-. .-
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cl.::~ims 9 the American extGEf:3iol1s wont 1L.'1.ch;::,llen';e6. ap<';.rt 

fro:.l the historic :mcounters \'lith tho Al!181"icaIl Indir::'il. 

).:t this point subjugation bE:c8.me the Y02U8., 

7 r! 

It has oecm the opinion of George SChVl2,rZenOer;;er--': 

thnt the best title a nation can probahly ho:)(; to r:e.in by 

rGcc:30n ONLY of contie;ui ty ,'lOuld be an inchoate t:;"-'clc? 

reQuil"inC further acts of perfection", T:''lis too would he.ve 

to be construed as an optimistic interpretatiol'l of the 

doctrine of contiguity_ One writer more realistico.lly 

explains it this \'lay: 

-The present law ~.o would seem to justify no 
claim to territory beyond that effectively 
ccntrolled, alt11ou:.:;h the adjacent state may 
justly claim the rj.f~11t of notification, with 
2.n option to :na1;:e goo~J the constructive claim 
by actual occupation.)8 

The effect of this interpre'cation would seem 

clearly to narrow any presmflption even of inchoate title, 

to the terra fin!la. 
------_.- --'---

:8ffective occupation 

of a tcr.r~ firma more reasonably considered would see~l to 

-------36-·--·------- ---------------------------. 
L.1vI,. Gould,tlStrater:y & Politics in the Polar _Areas,1l 

~t.!~ AJl!l.€:..l.~ __ .of ~.~_American_.!~cad~E~_:. __ C?_:r.yo1iticaJ_ and 30ci2.1 
3c:Lence~ vo1~ 225, Jan. 1948, p", 1060 
---37 

See George Sch'v.,rarzenberger, "' ... 
4th cd., vo19 1, p~ 115. 
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I~-13.nua1 of i::.:."G erna tioYlsl 

Propinqui ty, "(1918) ~ 12, 



than pertinent to this concern, but on closer exanination 

renders any claim to sovereicnty based on (;onti(~\) .. ity 

quite ul1'dorkable in practice 00., and. "'hich i3 ";,£011 sottlod 

at law" This is the i3S1.1 .. 0 of positive duty which 8.CcoYfllJ&n-

ies the d.octrine of sovereignty., 

Territorial sovereignty ca'n01; limit itself to 
its ne2~;ative side, i~e" to excludinz the activit-iei] 
of other states; for its(sic) servos to divide 
bet"l'!een 11a-'.:;ions the space upon \'l!:j.ch In.:u0.an activiti28 
are ewployed? in order to a8SU2.~C thorn. [::.t 2.11 
points tho ;.!linimum of protection of i:,hich in~cer
national law is the guardian. 39 

In t~lis li:;ht, a claim based solely on grounds of conl~igo.i-,~y 

wi tl10ut benefit of ptu'suClnt acts of 0 ccupe.tion v!Ould surely 

failo J:~or is it an unlikely stance to take that~ UJ1.conversar.t 

wi~ch the international law, a nation ,,'!Ould hope to uphold 

a claim over territory based only on a wish to keep others 

out of a potentially bOl1.-11.tiflll land ~ 

A L'1eITIorandmn under the letter head of the Bri tis11 

Colonial office, shortly before cession of the .;1.1 .... ctic isla:''lds 

to the new government of Canada? reads as follows: 

The object in annexing these unexplored territories 
to Canada is, I apprehend, to prevent the United 
States from claiming the:n and not from the likelihood 
of their proving any value to Canada. 4·O 
3'"9-----------

Island'of Palmas,.2]2o cj.t .• , p. 833~ 
40 

00J.0:1ial OLe'icc Panel's, Series No~ Llr 21 vol., 759? 
p" 19 (Jan-;--27-;-1879';-:-------



)~. 

sole thEm :Sri tish and that for these r)"llr~loscs, thi3 COL!2110Yl-

Lo}:don o After all, Alaska had been pv.rchased o:c.ly tv!clve 

yee.rs ca:clier from HU8sia" 

./\.1 thouDh this discourse do es not n6cess8.2:'ily -cu.kc 

t~lG pO;3ition. that continuity afforc1f::3 8. st:cong clairn .leo 

ti-'cle, it does balk at c:my inflexible ri:.dcntification of 

it· Hi th contigui ty ~ The one is not tantLr:roD"nt to the 

othero If they are based on the smile spatial considcro.tions 

at csocncc? i .. e. proximity, yet the feature which di:Ttinc;-

"L.1.ishes ::01.10 t·vro i~:; preciscly that feature which should 

sovereignty. In the case of contiguity the sug{";estion is 

tho.t existence of natur[tl b~undaries ought not to disable 

ree.sone.ble boundaries? by reason of proximityo In the 

c2.se of continuity the suggestion is that the ]..ac}~ of 

natural bound.aries ought not to disable the extension of 

1"82.sonaole bO'lmdaries 0 Both of these are burdensome in 

actual practice to justify$ ~ut surely the argv~ent for 

contiguity is made weaker by the presence of natural 

It invites the theorist to hurdle overy 

natv.ral boundary he encounters where no clai:i1l to the contrary 

so lO!l~; as proximity is 1"e::'''.8c1:8.b10 u.L'ltiJ".. he has 



2.n( l8.11c1-1ocking Bolivia. 

has demonstrated 9 the do ctrine of contiY'lui ty is bO·J.nd to 

experience a certain currency in its application to the 

Polar regions" The reasons for ju0.gment in tha-'c case 

include: 

•. the absence of any claim to sovereignty by 
2cnothcr power, and the Ax'ctic ari.d iilD.ccessible 
char2~ctel<) of the v .. ncolonizecl parJes of wtlLe 
country.~:Iq 

On.e writer in perhaps a rather h8,sty response to 

an obvious co::.nmi tment to proving the islands belong to 

Canada, intones that to llwhatever extent the contiguity 

prinCiple can be a valid basis of sovereignty, it strengthens 

4·2 Canada's claims over the Arctic. H 

This may be prem.ature" As pointed out earlier, the. 

Da:::lish claim to Ellesmere Island could find increased val-

idi ty dUe to its propinC!.ui ty with C:'rreenland(a t~r~~.:. firma?). 

A C2nad.ian insistence on a minimal right by contigui -':,y '.'Iould 
41----------

Legal Status of 3astern Greenland, QQ~ citQ,p~25. 
42 

Inch, ££0 cj.to, p. 490 



o.::;;he c.ncient tlpo:.::litive duty" of sov:.::-c'cir:nty \"Jhich to c18.;~G 

As sur ;:;ly 2.::; so ::'"le '"ould s e eTc to pro p up tile no tioIl 

of con·t;i::ui ty 8.3 2. SO"l1..rce of ti tIc Jeo terri tory? D:c. ELlo,::;.::., 

a llotion. 

s:'he title of Contiglli ~,y? lmder::;;i:;ood 2-8 a basis of 
terri t01"'ial sovereignty? 11.8.3 no f01X'lc1a tion in 
intern&tiont":..l lo.V! ••• It is irr;possible to shO'.J thc; 
existence of a rule of positive international 
lc:.w to the efi'ect the, t isle.nds 3i tU2.te.D. ou~~side 
-terri torio.l 'Ja ters should belo:().g to a s t& te fron 
the ;~lGr"c IB.c·t -thElt its tGr.r·i~~or"y forr:1J:::; tI1(] -tG':-°Y-2. 

fir::1E (neareGt con-cinc;ll. t or islo.r~d of cor;.i.3id.er.:.~I:)lc 
0~no) uo+ O~'..Lv ~Jo"10 1.'+ 0eA n l +'na + -l'l~e-~~ ~l'l~~ ~o )J.....- LJ\...- !) ... '. v ~ ... ,J '\ \"'1..".(. v 10 -.J!! u t •. I....... J .... _ c; 1.."_ V ..1. ...... 

precedents sufficiently froQuent and sufficiently 
precise in their bearin~s to establish such a rule 
of interna tional 12..\,1, but the c.lleged principle 
itself is by its very nature so uncertain and 
contested tha t even :~:ovcrl1;:n(mts of the same state 
have on different occasioYl~,} me .. intain2d contradic
tory opinio:ns as to its sOlmdness.. [~3 

Ca2-:!:':~da Vlould seem to have anlple e:nou?;h claim. to h8r vast 

north 'dithout entertaininc the hazards resident in the 

none too popular notion of conti~uityo 

~ehe Arctic islands are largely 1L'lJ.populated and~ 

like Greenland, almost inaccessible for ordinary purposes~ 

31rs they aro not at all unifo:c'm. I::1 the east? 'i~ho Prec2.::fbriD.l1 

------4:5 . __ .. _----------
IsICl.:L'lc: of Pal]TIcl,s Case, QQo 



f8.11in[; into vcr tic8.l cliffs" Dec]? fiorcl:,: iTL0.0n t -:;hc (;[~.:.;k:~T~ 

coc.stline; g}::l.ciors or peri'i18.nent ice field:::; PSI'dist in hi!):l.I.:::C 

altitudeso 

The westGrn isl2:'.:nds 8.l"e part of the Arctic lovrlands ~ 

8. }Jl'oducdl of recent li:;wstones, sandsto:n.e:3? she.Ie (lne. ~-:raV21 0 

'1:0 the north and northvlest of these lies tht:::; Sverclru:9 Basili., 

e.Yl area of higher relief fo:c'med by dX'astic alteration 

sedimentary rockso The extreme northWest facinG out upon ·the 

barren polar basin is a shelf of sediI'lentary 1"0 cks the. t TJakes 

up the Arctic Coastal Plaino fChis polar shelf extends up to 

fifty !niles into the Arctic Ocean before dropping off into 

the deep waters of the polar basin" 

Comparisons or parallels dravm between the Arctic 

and Antarctic, in any adjudication of sovereignty~ are ill-

advised" The Antarctic is utterly unpopulated by any abo rig-

inal peoples ~ Nor is it IH:ely ever to beo The Arctic is 

both sporadically popu18.ted and responsive in sone measure 

to the changes of seasono ~he Antarctic is a continent 

covering the entire south polar reGion, while the Arctic 

cOllsis ts of groups of islands, more or less as so cia ted l,vi th 

various terra firma o The pure accident of geography has !Eade 

the north much more amenable to a de f~£.to application of 

the sector theory, whereby the Antarctic is like a pie 

\'Thich, if subr:dtted to scctOl", as can only be expcc~ed by 

illcid8nts, not in the least because of t~lC CU-::-:"'':;--''~ ii:.:,i'o"VOLU' 



in v{hich the sector theory no\:! e:,;:i8t::;" 

shelf of more-or-less i~!lmOvsble icc 0 ':'11e Arctic GYl. the othCl" 

hand varies from floating i31ands to an m1.[c:;te,blE: ice-cc~p. 

This latter distinction leads into one of the most 

-:TiOOt and furiously debated characteristics of 1;ho .Ar'ctic 

s.rchipelaco; L,e., wheth8r icc? in its Darry foras, is to 

be deemed iiland II or l1\va ter ll for the purposes of deter~]il'liY1:: 

sovcrei;c:;n ri[:h ts <> ~l'he resolution to -[;11i8 debate 

pro~inence iros one of the oldest principles of territorial 

acquisition; you can possess land; you cannot possess hiGh 

seas~ 

44-
POl" purposes of clarification, Appendix //1 lists the 

l&:."?:est or :nost significant islands in the Arctic ilhich 

are settled beyond debate to be landed. 45 

4-4 
This outline is admittedly sketchyo However, 

pri;~"iary sov.:cces and specific facts in this endeavour are 
h;3-1'd to find and probably not crucial to this endeavourc 
-·.:hat is set dovm in Appendix ill viEW obtained from (::ho 'iTarId 
~).:~::~n[~c and J300k of F~.£ts, ed. Lu:aan H~ Lone" (Nevl Y"o-.r;k~ 
He\vspaper Enterprise Association, Inc,,? 1967), po 288$ 
ill which volv.me ready admission is made of the imprecision 
of surveys and the resort to estimationo 

45 
The pri:-;l8..l"y, crit,;:rion u11ich are not2.bly used to 

clL::.ina te insular reGlons IrOI,1 any ar,':~ument on Jche ice-is
w2ter-is-land are simply si:;-~e, and most important, stc.bili·ty. 



tl:o above is s[L:tller than YLl8X'tO Rico, Zc.!.nzi'bD.r~ Corsica, 

Crete s Cyprus, ~'I2,1-ca or the Nalcli ves. :2ully eight c:t:=ccod 

tl10 islEti1.d of Taivlano 

The ar£~unwnt concerning ice must clearly confine 

itself to parcels of territory less i:1onoli thic" The ice 

argument has come to be co::npounded by two somewhat ar::.bic;-

110US factors& On the one hand the Sector prL1.cip18? to 

'be discussed later in depth:! ,,,ould incorporate hiC;h 

seas ''''hich "Jere n..eye.r, solidified. It "'101J~d simply carvo 

up a piece of the globe, 9 ,,2.nd, ( .sky above, sea belo"'l~ 

ice, Sl10iv f water and terra firma ll~utability notwithstandiy,;,g) 

present it·to Canada. 

On the other hand, there are certain islands of 

a pu.:r.-ely glacial character, which float about the Arctic 

GOO to the extent even of floati~~ from jurisdiction to 

jurisdictiono They have proven able to sustain settle::nents 

for months on end, although their demise is clearly near 

at hand. If they are to be deemed capable of sover-

oi£;nty in the absence of a Sector princi:?le it could. mean 

that any nation (eg) USSR, China, would be entitled to 

si tuate itself one one of these ilislaYlds~i for the strategic 

clu~ation of its cphemerai life. 



One such ice islo.Ild~ 

f:"COl~l sGver8.l cOl.'.:ntri8s SOEl(; 5,000 milc:3 al"Ol)21d ·~r~8 ...\.:cctic 

o ccan ~suided only by the capY·icio'J.s wi:id. and. ·H~:! • ..!C cr' cur'-

l'C.:c.tS. It sailed into the Greenlc.nd SC8.~ throur;:l:l J)sl12;lO.rk 

S-':;:c'lli t; and on to the North Atlantic before brc8.kL1.g 11:9 

c"Lrifted at a rate of t,.'lO to throe ::niles daily? Eli:1cl V!<l;" 

cl:.ill cd by te:r:lperatl)~"es and 60 ::1. P. E. IriYl.d.s. 

1.5 by 205 miles in size, ..:'irlis 11 \'12.8 first SOeli. 

in A:pril, 1959 by Canadian surveyor:3 Q In syrinG? 1961, 

the U.S. Office of Naval Research s~onsored research stations 

mo.:::.ned by persormel fro!:l fOl..IT American universities 0 ,+he 

scientists shE'<.red their voyage with foxes and polar 

bears 0.. some for as long as three and one-half yea-:2s, 

Roplace::nents and mail were transported froE1 Barrov." Alasl;:~·1. 

E-1lidence of disintegration caused by Atlantic swells caused 

a08.ndoll'nent, but the beacons and transmitters wore left 

in place to ascertain that point where it finally dcpos-

i-Ged its debris, rocks? buildings, etc. DtITing the four 

yec.rs, information .. 'las acquired about weather, navigation, 

polar flight.s, shortest routes, ice-formation? \-later 

chemistry, pla:a1cton, jelly fish, crnstaC(;,.::1S? life SUl)port? 

cartography, core sB~ples from the ocean floor, prehistory, 

COi!llTILmications, geomagnetic studies ••. all by Junericans 

o. and aliens. 
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research projects fori they are 80 to 100 feet 
th.ick~ 4::fhereas ice floes c.verage ten feet or 
10sso 

Ice-islands are rare on the Soviet side of the 

~lrctic Ocean~ But? be:sLmil1['; in 1937 ~ the Russians 

~)i0l1e8red the }?laJ1.ning of ice-floe drift stations 0.:[1.<1 8.Y:e 

1101'1 kno'\vll to have at 18ast two in operation, "'Horth Pol;::; 

A research station Dl8.lmed by the Soviet Unio:'1 in 
1962 off the coast of Siberio. drifted more th;3.11 
1) 000 miles to the Canadi::u"_ A.:cctic B.nd ci(:;velopcC 
i'issUl .... es 0 It was abandoned and a' new staJcion 1;j~:c',S 

or "O'Yll' ed 48 
iSCl,..i...L z 0 

There is jllUCh evidence to the effect that G-re8:1= 

land is merely a I!lonstrous ice-island 9 Blicling past CS.}'lada 

a-c the rate of 4/10:1 each per year. If this is the case, 

it merely represents the supreme exaGgeration of the logic 

thnt MICm~\ he applied to all ice-islands? i.,eo that, for 

th::::: duration of their habitable lives, they nay be 0011-

:;idcrcd territory over which national sover8ic;nty can be 

, " exerClseO. e 

47 
.. ;i..lmanac, 1966, 9")0 ,cit 0, po 277. 

<,-8 
Ibid., 1964·, p~ 583 .. 



L~~iral Peary eviCo~tlj ca~8id8r2~~he Earth 

The UoS.A. 11.&3 never scted on 

such ~? clr~iri1 becciuso· they h:.lve persisted in ·~hc belief 

tho.t -::110 Pol::; is frozell \'13:iJer, not lEl.nd. Hell, is it'? 

r.T:VlO ~;eneral school:::: have gro\'Til up arou::''1.d the t'ilO 

i:::'.terpretatioYls vrhic11 may be placcd upo~:. ice. I1'180 fOal'" 

c~s it is stable and at least interr:littB11tly 11abi t(;-::.ble~ 

t~e one school ehooses to define it as land~ Insofar as 

i -:: is CO'c:lJOsed of water and settlements upon it aJ.."e rendc;red 

epl'lemeral for this reason, then is it dee:-:led by the other 

SCllool to be \,vater. '\;l1':;,en the issue comes uJ! for practical 

a~)plication? the Itland~t school viel'lS it as fit subject fa:c 

the: eXercise of sovereigntys and tho llwaterH school falls 

bo..ek upon the prohibition against possession of the high 

s ea.s 0 

J\. survey of the literature makes this YJ.uch, at 

least, to be clear. No precedent has as yet resolved the 

--------~~9--·- .. ·---~----··---··------·--'---
Po>-'O'.L-"~- ',1' Pe-a· rv fi'11,"" "'0-;"'+1'1 PI 010' (~'TO~\,'T _ L. toJ v JJ" L. J '-j .__ _ '-" ._. ....... v " \.... • 

;::;-;~okes &, Co~? 1910)7 po 297"-:--·----------' 



l2Qttor for leGal purposos. NGit~8r side is ~ltoccthor 

~ccurate in its estimation of ice~ The lo~ic uss~ to 

su;:::tai:.1. either arglL"'!Ont is derivative, ioe., bec::r1.1S8 VIC 

k~ow A und B to be true we are obli~ed to attorn to C. 

of this paper. As has been earlier sue~csted~ the deter-

f:1inatiol1 of the nature of territory runs to the ileart 

of a predisposition towards territorial rightso 

In the first placo thel1~ let us eXcu;linu the 

i'ice-is-land ll doctrine and then see if it can stand the 

sGl"ain' of comparison& This paper admits to 8. proclivity 

tovrards ice being lando It hopes then to reviev/ this 

c.octril1.8, and then to aspire gamely to falsify it .. If 

ill this endeavour the former is inde/3d reno1.mced ? it 

\ViII cast grave dou.bt upon a nUt"TIber of presumytions 

made by lIgovel"mnents. n It \'rill inflate the utility of 

the Sector theory to Cana~avs claims in the polar north~ 

And t~is, as we shall come to see, could lead to some 

peculiar consequences o 

Initially, the ice-is-land argwnent is advancod 

m.'..;:;gesti vely, by casting doubt upon any uncompromising 

treatment of ice as watero 

It is not ap:92,rent \!T~lY the Sl..:.::l:3tance of \'!hich an 
area is composed, hO'd8VO:-' s':cl)j2c-;:; to d~::terj.o:::·3:cion 
or ultimate dissolution; or the aoso::'lce of proof 
that it re:!"fl<'lins an immovable mass? ren0.Cl""'s it 



.-•... ' ... - r -
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t~:.:; rCSl)Onsible scholar to undertake an 8XEL111ine,tion of 

the specific charactor of said substallcoo }?ollo'tJing 8.l"'" 

several such wlc1ertakings ~ 

The Arctic Ocean is covB:ceQ for the rr~o st P:;~2.."'-;:; 
of the year with l')olar ice havin£~ an aV(~l"'a;:;8 
thickness of about eight fest", Lec:-;.ds of 
\,12.to1" do open up as a rosul t of thc yac}: iC0 ·join:::-; 
ill cO:::ltinuous motj.ol1, but for practical PD...r:p0i3es 
it might be said for the most part to bo a ~0~
menantly frozen sea~ It will be seen then ths,t 
the Arctic ocean~ north of the i:.rchipelas0 5 is 
not open water nor has it the stable qlwli ties 
of land.. ConsC:Q.uently . the ordinal"Y rules of '-1 
international 1m", mayor may not have application,,) 

The main mass that fills· the central and larg0st 
part of the Arctic Sea constitute~ the Arctic 
packo; It occupies about 70 per cent of the whole: 
conventional area of tho A.:r·ctic Sea" The tvlO 
other classes occupy concentric belts 2,rounc1 the 
Arctic pack -- the fast ice, tho outer belt, and 
the pack ice, the belt between the fast ice and 
the Arctic Packe The pack ice in \'!inter occupies 
about 25 per cent of the conventional area of the 
Arctic Sea 9 and the fast ice about five per cent. 

These three types may be described more clearly 

50 
C. CoHyde, ulwquisi tion of Sovereignty' Over 

Polar Areas 9 n 19 IOVJa L81.tl Heview, 1934~ p., 286. 
51 . = 

This 'I.-laS prof erred in tl:.e Canadian House of 

52 

asg 

COT"n::lons by the then T'Iinister of Northern Affair's & Natural Re
S011rces " November 27. 1957, re·oorted in :Debates of the 
House of Commons of 0an<::"da(1957-58) 9 vo10 -rf-;-p:-15-::rg:--
--- ,:.::.r)-·--·--- --... 

)~ 

·.,:r·ansche 7 n~:he Ice Cover of the Arctic Seo. ·('li th 
..:L a GeY'J.etie Classification of Sea Ice., II in 'probler::i:; of 
Polar Hes earch ," 92, (A.:I~_~£j.cangeo[sraphical So~cfe1y-:)-· _. -
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t) Q u ftJ,s·t') o:c coc~ .. s-L::~J_ ic() l.[l:ich ~c·:~·c';~·;:·~:,· .. ~:·,; {Llj~.-::~l1.,~: 
-tIle; \\!i~~~:~c:.:..~ 0::1 i~ior·c18 ,s-riel b~I..JT;j ~~~Yl:l .:_:.l()lJJ·; -·;~r-':r:: 

C023-G ~ :,:u'ld 2';'~cl-LS j_21. -iiJ1C i:_:;l-EJ::'~lU::; tIle _·· .. ~:.~c-l~i(; 

;);; . ..:;lc, .'?.,J;ld 'che ·O?ck or drift icc: fOl'l!l.cCl_ Dct;··/(;CY ... 
the ot~lOr two. ~ 53 

Too often quotations taken ou:t of contcxt o.p1)02.x· 
!7 L' 

~co malre a case for ice-is-lmld e In Caste1 9 :.:>; the follo\'/inS 

P1'''01J03i tion apIJears on the credit side of tn::: icc-is-l8.EG. 

c_cba-ce. 

. •• if the l\forth Polar Sea '\\'cr'c 0::;021 theY-e 1HOul6 .. 
be no question of its be:Lng ;:w fOr'ee as any }J3.y-t 

of thE: broad Atlantic ",:"1d P[~ci:fic Oceans.. :Lillo 
r.:orth Polar 3Ga 9 however is cover-cd "I,'[i th ic,.:: 0 

Icc, unlike the vmter of -the hi,sh seas;; ~LS 9. 

solid substance upon vIhich manlcind ean b-v .. ild 
habitations and live for an indefinite period 
of time ~ CehU8, durin!::; the Russo-JD.panese Vlar 9 

the Russians built during the winter seasons a 
rail~roG;J.Il on the ice over Lake E::.dka1 and established 
a station midway across the f~o~en lakeD And 
over that piece of railroad they forwarded n1o.y.:.y 

thousc.nds of men and great Quantities of stores 
and implements of waro In -that sense it may be 
urged that men might perpi":mently OCClIP~ tho ice 
cover of the Polar Sea. ?5 . 

There the reference terminates Vii thout further 

cl1.lalificatiol10 In fact? as the title of :Balch~s article 

hints, he concludes that the immobile ice at the south 

pole may be made subject for sovereigntY9 but the fU700en 

of the North Pole are incapable of ow~ershipo To 

this point the assertions on the polar ice have beel1. ,20l~e 
._).3 

ToAo Tal"8.couzio, Soviets in the .:L"'ct:Lc'l (:rifC'd York: 
Nacmillan& Co., 1938) ~ po 3·~r2-. -, --------. 

54 
J.G~Castel, Intcr~~ti0~al L~ etc., £2~ ~~t.7 ~y253. 

55 
Tv\V o Balch? ll~he Arctic and A:J.tarctic Regions & 

The Law of N"ations y ·;(1910). 4 A.JoI.J}.o, p. 265 .. 



).[8 1~8fll[;C -Lo ae~;!lit; r;.l'lJT lC,~_:c~l (lif~fcl"\C2:Ce 1)·~'0\:j(': 3Y:. 

:;?l>O~:::O:n la21d t::nd i:'Lo!Jilc icc; il1LlCcd~ -L'::',;::~~;:',oI<~8.tiQ::'1. 
~Q ~"c+ ~o roool"bl~ ova~ 0'ln'1 J"c~ ~~ ~T ip 01TL~ 
: __ .J ~ v ..... )~. <....'Y~ • .. t:/ ... Q)J ___ e \.....o..J.. 0\". .. \.....0... .. ~ c· ..... -.-I ....!- V __ ... ..J ...... -c.. 

l.~;,l:(t _/_ ':i ... l:-;..C.C. i[:l :[·r·o!:~en 2~l10~ CO-vC;l"'(~';C~ ·Vlj.::;ll ~=::::.1()\.:iv 

Ii' on t1:8 
rO~_:{ll. t iclS 
cnco"ulte:t." 

ice OYi.G L!E~y enC01I11'tGr o:0GYl. 1.·/~1-~(;T~ 
['~lld_ 0 thel~ 0 l)s-t~D.,:;J_ e~3;; O]-le jLCJ:I ~:' . .l[JO 

C1'!"-,-.1c,·,,,, l.'·~'CCVl"-l-le·'" "llQl r..L-'lT";l.·~" 0''1. -..L·,·,·,,{l ::;'0 
~...1. v \",J'.J..J. t....; • .:;, 9 c... h...J c.....'" v j...J _ 1,. ... .1.1. .......... 0;.: 

m!-. l" ". l" V\ "1.. 9 08 -L .... l.)J.J...1. l-. I) Recalling l10VJ the ir.i.ticla-ci011 ::TiaQC 

it 
by I-Iyd.G in his 1934 3.l"ticlG~/is to be 2.1.oted the,t in 19<~5 

he SCCTl1:3 to havc come down strongly on the side of iC0-

j.s-land 0 Question.in~; the vJisdom of laH \'J~ich would 

found sovereiGn rights on the subs-tanc8 of habitable 

property or on its permancnt connection wi th i!IL~ovable 

terrain, he reasons, 

This should be obvious in 8i tuations vrhere tho 
particular area is possessed. of a surface suf
ficiently solid to enable man to pursue his 
occupations thereon and \o\!hich also il': consequence 
of its solidarity and. permanence constitutes in 
itself a barrier to navigation as it is nor:-ilally 
enjoyed in the opcn sea. 57 

Recent Canadian authors have become quite definite 

about their positions" 

28 

Ice is not Y:lerely a form of water; it is a solid 
SUbstance., Laws evolved for a liquid ( •• and ar;;l..1!i18nts 
in favour of freedom of '~he seas all rcst on the 
liquid quality of the sea) do not necessarily apply 

55 
Sigrist, "Soviet 

Robochii Sud.~ 986. 
57 

Lmv in the Arctic, n (192B~ 

C.C.Hyde, j:nternation8,1 Laii? (2nd edQ19<c5)vol<>19:}~348. 
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-b'-lr'l~i Cl'"1 ~to 11f" vj~;~' :~-;, ':cj.OIl ~ i (: C 1)0;3 ::; C :-.,: :-..; ;~~:',-; 6. c; .·{=L11~:::1 
li#:-~j~ -t,Zj 0 ,:111C):8 is li -~.~ ';~le ;:-',1.) o D .. Je icc; -:'.1(" ~.1.n:~rj_ \;e: 

;::-, CO~l'-'- --.. ' "'0'1 \'fl' "-l~ ,.,,-, -'-("r :--;0 ........., .... 1/ ........ .L ...L • ...J 1. L _ l~'-,"" v .. ..;.L. Q./U 

;::Jhclf i CO i;3 i;1c113 -~~in:·:uish8.blc fro~;l -;~hc i CO 

coverin~ the 12nd itself. Jin~e there is no 
'0orde1"1ine bct'.·!G8n the ice coV(';:eillC -Llw lalld ~:.'"-(~d 
-L~llG SeLl\lc..x~d ice? o..rld tIle ~:)11clf e.}?·:-)c:~~~J~~) c):·tor·Y1J-,~J_=~.y 

au 0. '-'lhol0, tho :3Eu:e }).ri::.lciplc; i3hOi . .lld be g;;·~,li (;6. 

to the \'r11010 c.ud sov(;rei;':n 'cy extended ·~o t~'lC 
tidG crack, if any" ~eo deny owncr8hil) b;::;c2.u:]e of 
sone application of thG rules regardine f~e8do~ 
OI~ -l-11f"::1 .-'·~r:)0 \A.r' .... J~V\ L~r_)q Y"lrl\11"n··-'-~.!OYl 1- 0 '-'lr::lQ'P "O:T("!·'10 .. .-·· .. :~·1-v~ '" c '_':~'-J ? ,.11,:.., ~ '-' -:'LO ~_c" c·.', .... VJ. LL ~) II <.C .~ .L .11/ .J "J~,:.J '.; 

by ..leI1C solid nn ture of tIle \,/.:3, tel~ 88Glil3 a 1)SU:L'~d" '9 

A t this point in tir.1e ~ the Soviet Union alone has 

elected to claiD sovereignty over the polar ice-pi?:.cko 

i:!hy has Canada 110 t? qui te a part fro;:n reaS0113 invol vine: 

A~erican diplo~acy? the following observations are Dade~ 

jjr; 
'rC) • 

(a) The Canadian Arctic is very sparsely popu1Clted~ especialJ .. y 

when cO~:1pared to Siberia" liOn the average? in the liYorthvles t 

r;'erri tories, there is only one inhabi ~an t in every 80 ~niles 

o~. in ASiatic Russia? north of 60 , one inhabitant to 

eVGry two or three I:liles ~ If 60 

(b) 'The Canadians' claim to the Arc':~ic is Greatly enhanced 

by the Ec;,s tern Crecn.lanc1 

58 
Castel, 2..J2.0 c~to,P<> 255" 

59 
Inch, QQ.-2~to, p. 53. 

60 
J?eo 1')les of thc J':ort}~'!~~~ __ Territori8S, ·:2ucel'l f s J:l"inter, 

o t tE ';1 a , 19-5-7,--~)-:·~5-: -' -.----
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(cJ Tho forer:oinc argru:len-'cs allc:;c(Uy in favour of =-cc;~ 

is-land and of Canc~d:."l18 claims, and Yloto.bly t~10SC }JGil:tu 

i:'T"rocLuced by Canadic:.:nl authors VToro oc:,:Jed r;-iC.inly on the; 

lo,:.:;ic tllat :tce invites an unsurmou'::''ltable analoGY \<lith 

(c) If theSe latter ar:-;l.unents succeed, then the 1avl ~'lou1d 

0e lC:stopped frma denying that, for these pur2Joses? some 

(f) It vlOuld then be confronted with judginZ whethel" C9.nado. f s 

pol;:-.r re/:;ions \'·[ere really of Ilan Arctic and inaccessible 

character ll if they had already been pronoDnced ~llandc II 

CJ This conflict could be resolved in only two ways~ 

i .. by saying that although it was land 1 Canadavs polar 

area was still flof an ,A.rctic and inaccessible 

ii.by saying that, being land, Canada's polar area 

was not'nof an Arctic and inaccessible characterY. 

The predictable results of such findings would -be? respectively~ 

by a proclamation that HErctic and inaccessible" 

was tantam01..ll1t to land, or 

ii .. to remove Canada's dL:;:;:-:rorctio!l2.tely underpopulated 

po=-s,r area from the D::'10tection of the Easter:"! 
...... - .......... 

Greenla:.1.( ruling ~ thus reqU:L'::-:. 



~,C, ~ 

har::a then ~.:.;00c1 is done in the C2."\).SC of Cauc.di2.l1 SoYc::'ciGnty 

by th8.t ice is fit subject £Ol'" 
. , 

pOSSGSS20n Gccause 

:l..""G is like land ~ Not unlike the Canacl.ian cl8.i:::i to thE: 

erchipelaso·b8.sed on conti~uity, it seems that the simplest 

and most superficially persuasive argU:[jlent~ pl"'csell-'~ed in 

good feith on Canada 9 s behalf, reckons, upon closer 

sc:,utiny 9 to be the nost h8.zardous" If the Arctic if~ no 

i5c:.radise, the obvious ar;;u:.:ient for it is a Fool ~ s P2.radis8 ~ 

The argurnent this paper pro:poses is as follOl'IS; 

The islands, the ice-cap and the waterE; that 

divide them? admittedly givGn to chanr;e of state in SODle 

parts from viater to ice and back, are, by reason of tbif:l 

ambivalGnce(i..eo the freezing-liquefying versus the 

liquefyin[.;-vapol"'izing s:or"t) clearly 1I0f an Arctic and 

inaccessible character 0.0" even more so than Greenland~ 

Therefore even less II effGcti ve 0 ccup8..tion ~l must be Gxpected 

to suffice such a capricious terra nullius.. Only token 

acts o:f animus occupandi need be performed in furtherance 

of l")rior rights of discovery and cession to r;leet the Eastern 

Greenland criterion" And, in practice, this is made very 

e8.sy \'1i th the benefits of aviation. "1';'['1Y argue that ice 

is l8.l1d-like bec8.use it is occasionally habitable? '.Jlty not 

a:::-'x~ue that it is only barely h<:.bi tabJ.G ~ ther"efore il..:::..Tc-cic il 

a:c.d therefore uil:.8.ccessibleo 1I"" ..... b:.I:.d l'1ho caTes about '.'.'::,c-".: .. ~:" 



11'".:::ld is land n01l2thalass ll and thD.t ps.rts of the L2cti(; 

t~e effect that since Eskinos livGd out their lives en 

ice)' that to deny ice was land '·{ould be to legislevtc; -ell.at 

Eskimo s \:rall;: 011 watel"6 It boen insisted by 80:-:1.e that 

}:-.r1::"s8 11 and T3 are ships of state ~ that ships of r.:tate 

lo,ir; ed in pack ice are thorns al ves t:j::::nsforr.lGd into pack 

ice.. Uhat bogsles the r:-~ind is the perseverence at this 

ap::;n:-'oach. Any Canadian hoping to defend his Northern 

frontier would do well to consider the multiplicity of U.S. 

installations and co-opeI'D.tivo U ~ S,,-Canadian vonturar;; there 

lJ~·e8ent 0 If Pearyts claim to the polar region in 1906' 

could be dee~J1ed perfected by U Q S~ occupation since the~19 

Canada could find herself encircled by the U. S ~Ao Rov!ever 

no natiol1,r;mch leSS the U Q S~A~? could lay claim to the area 

if ice-is-wa-Ger o Canada v'Tould be lie.s sovereign'i to thic 

north as she is to the east and west, ioeo to the limit 

of territorial waters(discusse~ 

i cc-·-:'s-J.al1d i;]sue could well serve to conprm!':is c the 
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ic:o-is-'.'1e.-CG1~ debate without v[holly p:c-ejudicing tho i(:0--

is-land debate" 

Ir.. this venture it rr-.ust be kGpt over' lJr-e!3ent in 

... :~?';.d that the spirit of this P[:;P6Y' is ·~o try ·co avoid 

dispute ar[~u.ments that are apparently to her detriY:lE~:.'lt ~ 

L 21Ulnber of the arGuraents interpY'eting ice as 

':la-~er arc; largely acade:n.ic and so mel"i t Oy.:.ly )asE:ing 

attention here. J3y this is Tneant that they are 110 morc 

0::- les~j a :llEtter of un.falsifiable opinion (0.l03i t zU3.lously 

l~eld) than the ice-is-land propositionso Among such 
r.... 62 

. . b' 1 0.0,· +'110 OaY>'~'Q"l' P .. "'.L 01.L O..L B ~ , 0Pli.ll011S n1.J.::-n. er -cnose _ v LLu.. _.J.J ...L.u"e, 8..LCll, 

Opperu-:eiEl.,63 Scott, 64· Taracol1zio 65 q They are mainly buil'::; 

on improbably hypothetical cases~ Instance of how academic 

they are \'las evidenced int Grestil1{;ly in the Taracouzio ca:3C. 

,.-~.------- ----------_. 
bJ. 
iLR~01ute9 liThe Ownership of the North Pole, 1«1927), 

5 Canadian Bar Review,p" lS. ----b2-----

63 
Balch, 212." cit ~ 

Oppemleim, opo._ci~o, p. 5430 
64 

James Brown Scott? Hiu-c·tic :8xploration &, Internatio:::1o.1 
L8.\'J, II (1909):3 ..:L J. I. L." ppo g28~i~.1. 65 --------

Taracouzio, QP~ cit., pp. 356-7. 



floati~~ into sovereign territory, his fear ~~s rc~lize~ 

in the tiXorth Pole 7 11 ':lhich floEted 1200 !,1iloc to a )oiYlt 

off B~ffin Island.o Nojhinc ~apponod, bOJond ~ bri8f 

If_~w would soe:TI both to sbuse the principle of i1freoC;;o;-J of 

t:1.e secw II and also to serve in current practiC:~3 9 a',:; 8.Yl[;.ch--

(8.) By its elusive n2ture the sea evades possession" 

(b) It is not consistent that one nation should possess 

t}10 ine::<~"'1.austib18 rosources of the sea" 

(c) SJle sea has no boundaries <> Credit is given these 

s.X'gW:1ents in the follovrinf, Vlords 9 r'espectively~ 

io . The open sea is in its OVln nature not to be 
possessed, nobody being able to settle thero is 
to hinder others from passingo 66 

iio "." use of the open sea, v1hich consists :Ln 
navigation c;.nd fishing, is i:rmocent and i~e:;~
haustible; that j_s~ he who navir:.s.tes or fishe.s 

.. ...L:'l •• -L ..l..h In l u 0.0 es no ll1Jury GO anyone 6"...r,.0 I, e sea ". 0 

is sufficient for all lIl2.nldnd" , 7 

----------.. -.~-

66 
de Va ttel? La'.'! of lL"!-tj;.2~, (1760)? Yol'lUYle 1, p" 

paragraph 280. 
67 

Ibid., paraGraph 281. 

8 , 
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banks. But the sea iE; no -;, COll
J('ctine:d by li:':'YlrL :; 

Briefly re-exa::'lined, vrithout pre 'Lend il1. c: to 1~L01:! 

all the Im-! in which "chese principles are eou_ch8d~ they 

would appear to fail the test of the Arctic" 

passa!?~e is effoc-ced by the ii..rctic water-

Hays themselves 0 

all but impossible in the distc~nt Ylo1.'th 

except in the rare case by a tomic sub;nE'~rine ~ COI:1!nerCe is 

UY.;.lilcely ever to occur 2.cross the Arctic ay~d co::mrunicatiol1 

in polar re~ions is satisfactorily achieved by airo 

(c) Liquids that free~e would see::.1 to be amenilD1e to SO:20 

forL1 of de facto possession(hovJ else could an igloo be 

cE~lled a I home I?) • 

To frustrate further this logic~- it might be 

re~-;lQrked ho\'! Captain Jacques-Ives Cousteau h2.8 CO::1e to 

2.{,;itate for the lleed to colonize the ocean floor. ~:~o this end, 

six oceanauts carried out the indllistrial eXlicr'iment knm·T.a 

as Conshelf ~~hree in September, 1965 5 under Cous teau. They 

68 
Oppel1heim~ £12." c:?-t,,~ p~ 5Lt)" 69 - , 
Hu;:o Grotius, tlDe ,;u1 .... e Br;11i ac J?ac~_s? II (~6/~6 

in 'L'he Cla:38ic8 of I:J.ternatio __ :j£~l }ja\:r.1~dition. (Oxford) 
~--"-~-' --- - ---_._--_? , 

cd. ) 
p.190. 



lived upon ~h~ Goa floor at for 

~LG~ constructed a five-ton oil-well 370 feet beneath tho 

Gurface o 

;:icience \'Tould seem to be l!lovinr; along too (:Ul c~·dy 

fo:.." the patient jurist 'di th his f8.1sifi3.ble veri tic~:>" In 

OYW areE hO\-i8ver ~ a direct collisio11 bet"lJeen Is.V! and 

;:; cionce 112S availed la\l-1 of its most .salient [.:.rr~uJ;le:nt a--c.in::;t 

2::1Y territorial claim to polar ice 0 This is founded in the 

I12xim, HCuiu;:; est solu::a? eiu:-, est us(~ue ad caelum et ad 

inferos"ft Liberally translated~ He who o"\-ms the land? so 

O\-illS it from the top of the sky to thE'; bot tOEt of the 

eartho The convention on International Civil Aviation 

i;:r::."~ forced to admit that if the Arctic Pack asmxmes the 

ch:::n~acter of a state, then so too TJUSt the sky above and 

sea below. In view of the convergence of the meridians 

0:: longitude 1 it vlOuld be theoretically ilnpossi ble to 

fly ver'Y clo se to your own pole ~ Undersea 9 hOi'l could one 

stake out bOillldaries? 

Especially Significant is the facility ciffered 

by transpolar air travel o Canada wov.ld be actinG against 

the interests of air travel at large by precluding this 
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~() (jo 

to our attention is that t 

(a) The .struGcle to render 18L;iti,'!late any- claim tD .I:..rctic 

sovereif~ll·CY- on the fOUlldatioll of the ice--is-·lc:nd a:ccu..:',WYl t 

Ul'}::'1.Gcessary- to prol!lote CE:.llc~da ~ s i:nterest; and; 

Co) T'nG argl,ITl2nt that ice-is-1;vater Ecna that the high 889.S 

defy- possession, though increasiYlEly 18ss credible, dV.e 

to advances in scieYlce~ is still popular enol,~h to ac~icv8 

le;;;itimacy- in the international foruril insofar' as it COLCerl1S 

the: Arc:tic.. ]Purthermore, such an interpretation \lIoule. 

se:."ve Canada Y s desire of ovex'riding the general rule 8.gainst 

the;aexclusionary~' side of sovoreign-cYG It would exclude 

Cc.n:::tda S.s well perhaps G But then there would arise the 

next obvious Canadian claim ~ .. to the ilte::."'ri torial ,,,atcrc 1t 

arollild the undisputed land areas~ 

Not unlike the Hydra of Greek l·'l:ythology 9 the 

Cay ... 2.dian claim to sovereignty over the Arctic seems to 

regenerate upon each discouraG(Y:'ley:~ G The last section 

preceded from the prern.ise that :much of the Dominion of 

Ca::s.da \Vas l::mded ~ and examined the extent to which this 

properly could be extended beyond the limits which i::-.Ltor-

na'~ional Ol)iniol1 vrill already VOl-:,c:lsafe to her~ By the 



I~ cnclosed, 2.S 

In this lL:.tter c3.te:-:;ory 110 argUlTICnt 110.8 over' boon :L~2:dG 

about Hl.-ldson Bay ~ JG..lT10S Bay? Gro8.t ]3oa::c Lake or Great 

Slave Lake G All the islands in the former two rJ.8.v,::; 028n 

conceded. to be par"'c of the Northwest Tcrritories" HUG. son 

Bay 70 at 4-75,792 square Tail es is at 1 cast the thirte~nth 

ranking ocoun -- sea in the world? (some, called lc.~~(~c;r, 

ar'c indeterminate). Great Bea:::- Lake and Great Slave Lake 

are respectively the eighth and eleventh largest ulakQs~i 

in -the 'world. They are the two larg est lakes to tally VIi thin 

Canada 0 They are fresh water~ Also ra~~{ing are Lake 

Nettilling(32nd at 1,956 square miles) in J3affin Island? 

and Lake Dubmmt(42nd at 1~600 square miles) in Keewatin .. 

None of the popular sources include fig-v.res for 

bodies of water such as AmwlQSen Gulf, Coronation Gulf 9 

Queen Haud Gulf, the Gulf of Boothia, C'mllberland Siliv.nd or 

Foxe Bafnn, to name a fe\-, ~ Foxe Basin is comparable in 

size to the J31ack Sea; the Gulf of Boothia to the Baltic 

Sea., ~'he reason for this is s~-:.~::,)"~vnatic 02 a VJOT'ld wide 

reluctance to decide I'or once and for al1 9 what those 

~rb-------'-'---'--'---------'---"---

J?igures admittedly irllprGcise~ taken from .:L1BE.nac) 
9D~ cit~, ppo 275-285. 



O?Gn sea as the Meditcrranea~. 

If ice is land, most of these Arctic bodies t at 

1 east seasonally, ('1ould be convert ed into constructi va 

If the "high scas" is a conccpt inspired in a 

hope to protect f:-ceedom of mover.1ent and navigation~ it 

is :':mportal1t to note here that? to this l)oint in history 

tIle Arctic archipelago do es not 1. ~L0 astride any shippinG 

:cou.tes o The only impetus to penetrate thG elusive 

l~o2:"·thwest passage has been for Puy'poses of exploration') 

security, or simplY9 as Hount Everest?ubecause it is therco" 

The Canadian po;::;ition on the inter-archipelago waters has 

beGn to a.eclare the:::l territorial waters· 0 • & an icy, 

labyrinthine, closed shoPQ 

Once again this paper, taking the Canadian side:! 

hopes to lay bare the Canadian argwn.ent and thGn dir~nify 

it by trying to falsify these ar,3u:.rnents 0 The suspicion 

by novv has come to be that the best Canadian posi tion( see 

con-tigui ty and ice-is-land debates) is to renounce its 



that lie botween the islands, is tho ana thu~ ~us beon 

illstal12.tions, pursuant to the l)I'ovisions of the Ce.118.Qiall 

has in fact acquiesced. to the 

Crmadi8.Yl position" \1Jlat the U~S .. A" i::1 so doing has r..o-c 

done, is reCOGnize any claims beyond those "I-'l&ters "I-ihich 

Canada :':lSY claim by the Sector principlo ~ 

The Canadian Arctic a:cchipelE'vgo DlO..Y appear at 

Nalay-Indonesian Archipelagoes. In tho se cases ~ atter!lyts 

to declare as territorial the waters about their islands 

hsve aborteo.o It must be observed hovrever~ that the 

re[:,sons vrhich act to frustrate such claimY9 do not obtain 

in the Canadian casey These reasons may be eonsic1ored B.S~ 

(0.) Unlike the Arctic, they are i:r.lI:lOdiately a;)rGast of 

sever21 vlOrld shipping lines. 

(b) Neither group forms, through its accident of r;eo[;raphy, 

-e112 viabl e? unified entity that :.8 the Arctic archipolago ~ 

1h8 Arctic group? 11 900 is orderly in the sense that its 

71 
ilThc Cm~c=..:.da Shipping Act,H(sl10:l.~t title), 3evisecl 

S'0~tute~ of Ca~ad~5 1952, par~ 29~ 



·J·L~~-~ CI~ 12..~Ji -~ s ~l:r";~; l.1_~/'':'~~'J::-wC;](;jT,- -·.):I 
~·~;"l."'-,,(l~Lf·)tc:rl-:~ ~r~"cr~ -L~l:,) I·e.~:t:"~:-·' .. Il 

~.. .. 
~L::~ ~::.." ~,..~~-~ ::~ _L~r :~::: 

r-,;~.!.~ "r }~) (_; 

c:;:-t:C:::--J.;3io~'l of t}lU CO::''l-~il1Lli.t{_ Cr~~:l(1 ~::.:l-~u.::·(;;-; -i..r:i.'<C~l i"G 2" 
CO,:lmO::.1. continent;:.:.: sho1i.' " 12 

CO::''lst2Lt1y contested over 

OVGr tho i3verdrup Islands to Cal1ad.a~ ill 1930) ~ J::b.s 

10Y;'2;01" its islands go uncontested 1 thE; strone;er grm'ls 

60. 

(Q) The racial hGtero,~~;eneity which characterizes settle:ne:::1t 

011 the islands of the Asian archipelagoes is nm'There in 

G'ric..el'lcc in the Arctic case Q 

(0) The most craphic featurc of the Arctic archipc1a~o, 

fj ·e"lli. i~~, in no \vise, duplicated in thE; .\.8ia::1. Co..S8S U" 0 

althOD.:;h the prospect of a Chincse dominated sou:th-;-ea:::t 

Asia c01.;ud change that" .As discussed earlier') this las"c 

cO:~lsideration? i~e" contiguity, is pl"obably v16al: and 

ill-advised by itselfo IndE;od 9 the Sverdrup transfer 

fr'om Eorvmy, albeit amicable 9 was acco':npanied hy illsist81'~.(;O 

f'ro:::l lJorvmy that their re1c2.s;2 of' lJnc . ~ , 
lS-L2.nG.8 rTLJ.8 t in no 

-----72-------·---·-----··---·-··-
Castel? 01~ citu? pQ 251. 



c:' conti: ;ui ty. 

th::: 8.b.3cmce of the continentctl proxir:1i ty" Tilif:3 is ';1:: ... OI'O 

out to be . I supc:;r:ficially ~ at least? a £00}·- proof defence 

(a) The islands form ;:~ geographic unity cc.p:::"r)le of 

hO:llogeneous trco.tment by the government, not 

to be disabled by ti1.e fEct that "chey are divided 

by sonle very broad i,"mters th3.t £10\'1 -co the open 

sea. 

(,h ) Thclt {;overn.r~lGnt ought to be Canada., 

COlJ.tigui ty seems to have crept bad:: into the 

logic in the name of territorial vratcrs .. 

that alono, Canada could succeed in :~~ainirl[; international 

recogni tion over a zone eo:npletely cirm.lTD.scribing the 

archipelago? no recourse vlOuld ever have to be sought 

to contiguity or the Sec~or principle& 

At ·least threo st8.tutory inst:ct.:I!'1Cn.Jes dict:.3.te -che 



(b) 

'-7':" 

~t.~; C=':_~,FrC(l~_ J!1i8~lC:Cj"C~~ j~.C;-~,~ ;'j 

o:::.~ "by -tl"J..c :'~·.~)-:iOl"·l'lOI~~"",:],_~('!.",-,cO"L:.r:!.(;~_~:.. ':';'.~':': ~~ll':: -;~·:';~2~:·~·=·~.~) :)~,_"i_;~.:._~t_ 

\·l[:'-~Cl'")S oi' C~J:l~J;.(I~~'~j Ol~ -:~l1-y \"I:~-t,·2'::·:~ riot; ~·;o ~_~;;-J:;"."'):.:..~~·;:c.c~ 

b eili.{'; '\:-li -Cllill -~1J.r-·c i3 L:8.x·j_nc L_Lt_J_ c.~~; 0 i c..-.:~.~r () ~:" -~.~rL0 

{>:'E~8ts, b[~:y8!i C:':~28~:8 Ol~ }~lD~:c"·i:<)1A.:C·;:3 Of5 aEt:::C;.<l:::l~ C:: .. I1Q 

i11Cl-u.Q(:s the iYl~L[Llld. \V~:tJCC):·S 0:[' C8.nF.~cle~;~ 
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v·!a-~ (;ylS for':ilir:D:. })o.::.:'"t 0::: tIle; t C:.:.L·:2~~ -tor~~r (J i-' ~)C~1~_'~:"(',.,~ .. ) 

i:ilC~l t:.dillG tl.~e ~:1ctr~:;iY121 S (;a \-'1:: .. tl'lj~:~ -t}:~-· 3 C 1-::.?-,,:.c·~Y1.2 
niles of the baselines on thG C02S~ of Ca~cd&. 
cle":coi":-L1ir.Lc<,~ ill. acco:c"d.e"nce ltli-'ch j.u-Gcrl1.D .. -ciOll[tl '~\~Q[~':l 
cl:'ld l).r~{lcticc Q 

Saco 3(1) 0'. territorial sea of Canada comnr~soG 
tIl0 8 e 8_1~eclG 0 f tllC S ea 11~lV-i:1~{~, EtS -t,11Cil~ i2illC:::'-' 

linits, the baselines described in section Band 
as their outer limits, lines measured seaward and 
ec:~uiciistant fron such basolines so tb.~t each point 
of the outer limit li~G of the territorinl sea is 
distant three nautical miles i'l~om the nGarest noint 
of the baselineo (The fishing limit is nin·s miles 
beyond the Youteri limit). 

Seco 3(2). The internal waters of Canada inch.lde 
any areas of the s,o;a that are on the landvrard sic.e 
of the baselines. 

The teclmicali ties of hOl'l the co-orciinates- fOl" 

these base-lines are arrived at are not crucial to t~is 

study~ I1inor exceptions are made a:ld modification of these 

baselines are conter.1plated 9 in the rare event of overlap 

-----~.------- ------
ilj~'he Coastal Jj'isherief::; Protection 

Canada,1952-53 , capu 15, sec. 2(b). 
-- 7<L 

C·'-' .') ,.., '" .- l 9'- 2 ~_: . .!. ... c·.\.tl....t..,. _ ? , 

75 

c.f 



Ol1CC~ aoovc, 2.nd 
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0 ",:- -'-:~" 1'."'10H"!-ii~ lqr:;~)) ... _ v ... _\..... Uv...... .. 01 \ ...- ............... .,.,.,/u 

( 6. ) Gel1C\r;-"t CO:l\/G~r!.-~j_o~;:~t Ol"l L_ 
i; '":':", -.~ C'"! . ---.-....... -...... ------------... ---~---~ .. ~- _._- -'.-.---~ ... '---~ .-~--, ..... 

L~:e-ttclc l"le ~:11e SQvc.:c(jiL)~l-C~:/ ai':::.~ ... ~-'.~(:,~-,J---.; ::.;~~·:·tc:~:.2(:DJ 
bOJTOY1(is i tG lrtlld "to:er-i-tc):c·y r~Ylci :L-~8 i:r.::tori ... _ \·rc:;.-:~(;_~~·f~~"1 

to a bolt of sea adjacent to its coast, ~c~~~ibGd 
as the territorial sea ••. 

Ar'ticlc LL,l. In lCU11i.ties vlherc; T.i.1.C: (;Oi:'.G"clij·~" 
L:; deeply inde::1tcd [,nd C1.;.t il1:~o ~ o:c i~:' ·~hc::r·c ~i.:) 

a frin2.';e of" isl8..no.G £.!..lOJ:l.::: -tIle coas·t iYl i tc il~·l"'--' 
T!l(;diaJeG vicini ~Gy ~ t;~le 1'11Ertll0d of st,r"r:il:~l~-~ ba,sc~ 

lines joining appropri2te :poi:-cl:;s :~!ay be cL1D:ioye:d 
in dral.'ling the baseline ira;;', vlhich the ·i.J:~c;c<t:h 

of the territorial sea is measured" 

Although 8. lltl.I1lber of points of varying relevance 

to this study were covered in this Convention, the D.O at 

irnporJcaY.i.t issue is th2.t the document reflected a willin::;-

YlCSS to accept the principle of dr[n~(ing strair;ht baselines 

from headland to hoadlc.nd in the case of deoIlly indcntGd 

coastlincs 9 instead of following the sinuousities of' 'cl1e 

C08.St 0 One glance at a polin'" }Jrojcctioll betr.:tys ir:mwdia-joly 

-[[10 i::lpact this augurs for Canadian claiY;J.s 0 Tilhat must 

not Qe iGnored is the inferiority of this document bei'oI'e 

-'~he prevailing rules of interna-"ional Im'1 which may 

conflict, and tho fact that it has not yet been ratified. 

\'Je look for the source :-:if tY.!.is \i'baselinGs:1 doctrine 
-'f5,...--·----------------' 

n An Act HeG];ect:i..ng -the Terri tori2.1 300. C=cYld 
'!;l"_~_s'hi ",g Zones OIn C0Y\ac." ,., it ::~t"'tu+eo Ol'''' n!ln'etd'::> ., o 'Or t1 C"p ?? ~ ___ UorJ...1. CA.. , :::: c... ,:_..:..'J v,-" C c· ... oJ ..L :; -("., L.(." _ '- " 



L~&inct the criteria f.r-ora vrhi c11. 0-, __ 

-!_ v .. , 

jl-:'3-~ifi ce..JGion u 

(Q) It~ is t~G lc~l'ld v!:;_icl1 cO~li··2r·8 ll:)OYl trle cO£.tsJGtll 

state e richt to t~a wa'~e~G off i~s coast. 
It follows th'3.t while su.ch c;, state rnust be 
alloi;'lecl ~tllG lati tv_do nec8ssal~y :L11 ol-'cler· ..1eo b-.:; 
3.1)le to Edapt i ts d81imi';;a~.:;ion to pr2.ctiC:2.1 

./ ,." 

needs 0.110. 10 cal rCCll1.ire:ments 9 the dra;·ILl.;~ oJ:' 
bas01ines l:lUS-'c not depa::~'t to any 8.:9p:cGciab10;-, 
extent from the gene:c'al dir80tion of the coast~ 70 

RcgardinE: the close relationship between c0rtain SG& 

areas arrCt the land areas \'lhioh divide or surrccmd 

them, 

r:;::'w rGal quostion raised j.n the c;:-wicG of 
baselines is in effect whGth2"-~ certe'.in se2. 
areas lyin; within th~sc lines are sufficiently 
closely linked to the land dO:;,.Cl),Il to be subject 
to the regine of inland vv2.ters .. /9 

(c) Regs.rdi:'.'!.g the scope of things which extend beyond 

purely geographical considerations, 

.,,0 that of certain economic intcr8sts 
peculiar to a regioJ:l? the reality and importunce 
of \'/:.'.ich are clearly eviden.ced by a lon~ usage Q 80 

_. ----7-rr--------·--·-- -. ----~-.-. 
1.i'isheries Oase(United Kingdom & Nor\Vay)(1951)~ 

1.O.J. RG~orts 115. 
---"---"70"--
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-to the . 1 ' :LS e~Tl.C .. S 

'.' 
u " __ 

by economic 3llC}1 

8.::'-'0 not u.sou by the vTOrld at la~'0(: vii tll any s118iioVl 01 

., 
.d .. S lor usae:~ e, sl).ch soverei,Qll dcme.nels (r(;(;"i~.l '-, 

Ccmada has IJecm v{ont to 8xcr-;~ 

upon a:..:y forei[;n vessels would suffice to ShO~-l th2.t 

c.lready a pattern. does exist which ii3 not likely to he 

a:tered .. 

Peculiar to the Canadian case 

of its ztrai ts (oven fox' C2.112.da IS 2::!,Tl'l econom.ic purp9SGs) 

being frozen over for part of the year" 'The I:(lternationa1 

luv which asserts that straits sho.:1 be free for all 

be practiced with anything :lpp:c02ching a guaral1tec in 

Nor arc these straits used for naviG-

ation alone~ Some 9 such as Lancaster ,soLmd? may at 

tines? open up onto the high seas beyonel. But 1'01" mo st 

of the year they are clotted with ice. NaVigators may 

\-1,:;11 expect to winter in the Arctic; and 2. ship nf.l'ozen 

i1'"_" is a Ilfixtux'c\l tantar:lo1.'L.'Ylt to l~::J:ld (or ice) itself. 



oo\;;.1(:L 70ry 

can be legalized as 

It is a frank adD~ission of this :pa:pGr that too 

£211).011 has been written on this to do the su.bjc::ct service 

i:n these pa3es 0 

lacl::iy.;.g 

challcnse has fallen into desuetudce Only a fmr ::-:1ajor 

&r.::c;1.Ul1e:nts will be sketched he~cQ Recalling our eal'lie::c 

caveats s.bout conttGui ty? . it \ViII be observed in '.'That 

follows that the ono contingency conspicuously overlookbd 

is the question of how the issue would be 1'-csol ved 'in 

the event of Quebec secession. 

/iuc11 of the argument 8UP1)Orthlg sovereiGnty over 

Hud..~jon :Bay rests on prL"lciples ,yet to be discussed in 

ac~.rL;.iescence? recognition and s·ector ~ 

T\,!O ,seogral')hical problems have proven to be the 

~::O;3t vc:xatioD.3 in d.eter~nining the ri:;h~:3 over Rudso:1-



( ""! ... '~ " ,- .' 

#" •• ~: :-:::.-'

'-' __ ........ ' .J 

mouth 

·\e .. ~J"'" 

c: liYLG 

bc.Be o i.' 

a li11G 

entrance to Eudson Straite 

-1- "1 ~ 
'.Jii.;:) 

~ ! -"... "1 
\,. v.'. -'- \.. ~ 

?~'-Y'Y and. Hecla Strait(vvhich forms the north boundary of 

l'I&~i. viII c 2eninsula, is largely chok0d with iCG &:.l.d itself 

~'t3su;_1ing the most favourable choice of ;l1O"<.J.ths? 

i" c" E\.l.dson Strait? 0 btains ~ the pro 11 e:n. then tU':CTIS 

ri-~ 

.) { ~ 

to its width, being at no point less than 35 miles (beh10eY.i. 

Caye Chidlcy and Resolution Island). 

r~las of international law to the contrary, the Canadian 

i-;ov0rnr:102.1t has always acted. in a i:lay consistent ~:li tll an 

aYl::'2::~Us Occu1'::2.no.i over the Bay '7 including a s-'ca:':GuteClGcla:cing 

tho Bay territoriEl 

Those licontraryH rules of iYl:te~'natic:nal Im'l are~ 

81 
H •. SeC" 

.Q~!~~~:.-.~.r:c. 4..c:: ~ J.. 906 , 
1927, ca~~ 73, sec. 9, 

LL f- aI', .. ·;'. cap. I ?? sec; ~ ':J \ ..: __ ) v 

ss .. 10; S·t8 .. -Cl1~tC8 -------



Gl~L2-f·E; ~;.~lcl 1:;[':.:~r[·J ~:2.1(1 O~tllE;2:t ? .. :C.:!.;3 of' C~::~2 ;·;i~~~~.~ -,:/,:~:~;~~c; 
O~JCYlj_~(.~·:8 ":GO~~·t:~· .. r"(ls ~:::c .J0['·~ cl0 :-~:J-;~ C}::-.;',-~:.=--:~fT ,:.~~~:~ rli:~_;:;:.; 

i::':l '''l:Ld~J:-l? ;'·lI#O t111i~Co~i;:·:~L;;r ::.~.< ".v~::tJ.\..:~-!. .-:~-.. :'; ':."~_-:;:~~.j_~: -~l'::J] 
~_!:-!.l~~~-~2.L:U o_o:jc~ix: o~~· tile ;:.rt:,C!..-c 2 \"l~.li c~rl ~;_:O=L(:.~.~~ tl~:.:; 

n,) 
ccr!.::; t 10.:1CL 0.0:. 

i,lost & Q ~ r~efe.!..~ .J::;o c~2:["::nsil)i~L:L-\;~.r f:CCL~l t~~:c .~;_'-~01-'C· 

r,-, 
~j': ~ ,~ 

c~;3 the .. t cst 0 = 0 (; C'LL~!Q"C iOll ~ r.: ~~}_:l--=- ;::. -L-l" :_--:. -.~ ~ ""-l ': ') -t~::c.'2.'" (; .. ~ 
~'CT'85J 2.. \'IiJ<~ll of~ 0:1.2· 02..1111011 S~~.O.;v 1~~eo~r~~ :-.·~~":.O:··~·.: ..:~O 

f311o~e or· tlll""CC ~~l~:L=i_ ... ;C)~: GO~J;; (i. C3211!.O:l ::;}~o-t =:~·~·OT:: 

0ctC~1 SllOl~C) o:c si:{ nli.l(~:}; [30:::-[1·3 :lYl n.r·1)i·:~:J8 .. 1~jr 
distance of ten milcso 8) 

In a r evi e\'l of the leadil1C 

..:~·t13.=-'rti c OoasJe }?isl'1cri os j:~:cbi tra-t;ioJ.1<; _________ o __ • ____ • __ ~ _______ o __ • .... 

hss shov!11 that the three T~d_le rule o:cercisec. inflexibly 7 

iJ:riblmal rejected -'che arg'~''';°:lE:ll-S of -ell,.; United 
Stc;.tes theft tIle ctller:ed -tll::..~ec ~'.·~::i ;_ .. : 1 ir:'litJ \"1C.;-:::, Li:~·; 
:-.'. ~'·~1.:! -:; ():f in-t el'"l:·~lcttio=':c~l l~::,~r 'j :.?!.IJ~)l i c2 .. L;1 e -tc) 1:;'2 .. ys ~ 
~Yld -'cl:D.~t c~ Oc13T CE;[: ... s::Cl to "be -tei:~r·itol.~j_2,J_ ii· i"t 
C::~:C eccleQ 8i]~ ~!lil es i.nJe ex;; :['::11..-1008 t G~CI"'E!,~~ (, 'Ii 11c 
-'-~~'i b11',.,S:' ~ c; r':>" c'oV},"" (-: '). L}-,O r",c·,,-,u~o,,~0y\h,1 C,-,l C''''-1'''-
v~ ___ .... "" ...... .....,........ J..J \,Jc..t.)..) .1..1.0 'fI (; C#'.J- v ......... v :..~. '-' ,:':1.l.. "".'.i..J---... c.......... ... ... c .... -I... 

c:,c-~el ..... of 8~ bay cOl1.·tnins c02i.di-~iollS \'rllic1.1 conce:Cll 
.!:';~le i::''lJeerosts of ·the tel~ritoriE~l SO\lC~: 8i{~Tl .!co a 
:'::lor~Q intiY.:1Et-Ce ancl il.:.1port2111t G}:.~4GLlt ·tl1.2il do ..lGDOSe 
cOlmected with the 0]8n ccast, e.~. conditions 
of national and territorial inte~ritv, defence. 
'~-o ,,' ,-01 r"-' (' p. !ClYl d i .-1"1 1:' ~-, -:- 1-·Y· ( " \) -I-}-, (\ o~·)' i ",-1 ~-"'." 0 -f' ' ......... · .. u .. _ ...... __ v .... , ~J..i..~ ..... .!. .... L_,1 .. i::Jv_ '} L u ... 1.-..J .;. __ .,!. .... -1..U.l.Ll:.> __ 

ji)~:.·ists a11d p11blicis-t~J SJ.:OVi tha..lc, f11)13~'11\:il1g (;en
c~'E~lly, the three mile lilili t shO"Llld "'-'ot b'" 
strictly and systeu2tically epplied ~o ba;s.85 

Tilis broad ruling did not violate tho lavT &S 

-_O'---Ef2 
Vlilson on IXJ.t el~1!-atioIla~,JJ8.';[( Hornbook Sm'ies), 

2nd ed. 5 at po 76. 
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{_:~}}e }'~cl-.tll J.~:..tle.l:·~~.~i.c C~08.:·-·-:· ~'?.::.)l!.cJ.-·~~CS.,> ~i~ribu::-l:].l of 
tl12 PeI"~·."~[lYlC}~:S---CQ11~~~t- 'o'f~'~;~:~:ij'itl:~~'~v-i-on~ -'~~J~-~~·1-o7;:.{co--tt, Iia~:~ut; CI)UY~..!G 
R(:;)or-·~8(2.916) 14-6,11 U.E.H .. l;~oJL 16'(. 

85 
Hall's 1nt.~I'113.~~_i<?,P._3J ___ L~:~;,~~ St:c 

})" 196. 



-line 13r:l_ t i ~::; 11 ~;o v OJ~~(1:n13r;. t }~~~~1 D ~{'o l~ c1. lo~_-.:.'" 'pC;::~~L0 a 
(;2·:el'·cis!Jcl (l8~j:i~llj_O~1 o-'·rer -t].lj_S l:L~y- .., v v t:.-~~~::,:l i;~.L~~;5_~~ 

c:J_E~il~1 l::J.,s D2Gl1 ;~-tC~j.-\.li (:scc;cX iiI ;.)Y o-0l1C:~:~ ::~[!.-~j_(~~:~:) 

so ~:s -'co s1101-l tl'l~),,"~ t}-18 1)r~y b.~·::~) ~j (:(:;r1. :~-·or· t_-, ~~,~;:~:~ .. ~~ 
~Gi!lle 0 C C::'l-:Ji eel c:::cJ_"u .. ;:; i ,rG:~r by G-:~CCl Je ]31'i JCi.~i:'-'.!.Q t.:..i.) 

~lis ar~wnent obt~in8d not~ithst2ndin th~ 

'-~:!.cie:::! __ \; rule; that you emmot (-, r, ,-, f-:.' 
' . .1 .... ' ~"""J U 

nr;._ .
-'- -- .!.\..; 

occupation 8.Yld con.current acqul(;SCCllCG, Hl:Gro"t!.1Jon the 

treaties and whalinG expeditions, ete~ 

3.)l;car is any rebuttal of the point that no degree ~f' 

OCC-L1pE~tion 8.nd acqUiescence v/ill serve to reduce the 

H.,.""ltam.ed high seas to possessiono The argument still 

persists that Hudson Bay 9 \'lhercver be its mou.th, is still 

l'lore rccel'ltly~ a statc::lont on this Question 

sums up the 

A bay "". :-!lc<'}.ns a defined inlet ~ p2:Lc~r.s.-t;il1i'; 
i:1.J..;o tho lO.nd? moderct~e ill sIze, Clrld. "~ii tIl 
1)oth ShOl"Gf} sub j ect to the S<'1::18 sovc.::::'e~L,':'Ylv L.n 
i::.uo-b ~ at the mouth of ,\:1hie11' onc eal1. se~ 
ClO8.1"ly from shore to sDol"e may be prCS1).2;1Co. to 

Cone o'Dtion Bav Cas 0 ( su:pro.) p. 4-23. 87-----"'--·-----=-
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~?";3 -t~i:';l1. ;.~~iJ_2S 8 .. J.'lQ -cl:(; liy.:.c ,,;,..,r~L=L}_ '~:"iLr~ "IJ[:"-;~~: ~.:. ... ;-~~~-~;. 

~ill1 c; ~t ') it li es OTi tlle -t~ (;,1""1 I·j. ·Jsc J:~ i.:.:~=t ~.; -'c('~~ 'J f> ~- 0 

0;:;-t~t::tblis}1 -thcl-i; i-t 11:~i.:3 bC8Yl {=tl;~)T·~)::I"l~L!."·J~;:~. :'.:~: ~;):~;",r·-:~ 

of' -t}:1e l1t:1.-t:Lonal -te:.I-:ci tor~::r (, \·.~~l."}rG -t}~i.~LfJ i:-:-J i'lC;'t 

l)l~OV:.::d ~ tl18 linG f,::,,~o;f1 vTl~i el1 -tIle Jc(;r-:~-~_ ·t~(J:~~·:L: :.1 :.:·; .. ·:·::;G:~:';~·~ 
ar~e rnc:asll1~ed 'v!i=Ll y'~oJc 1):::"'8f3 fY·()fJ llC;C.l6.:~'_8 .. 11Cl -:.:;.:.) ri.0~;·.C~-

1:=:'11d? bu-t \\r:i.J_l Cl~OZ-~S tIle inl:::)-t <::t-C, tIle ~-)I)O-t V!~l~~:CG 
i -c fi:.c-sJc 112.1~l·O':!3 to :3~LJ..(;:~ [!"i.l e:'~'C C:I!.. t ELS -1CG -0,-] 

o bviol~~slJr a bD.JT; il1. l)rcl~ct,i co tlli s }~1c\)T 08 -L,al::':;Yl 
as the l)lc.ce v!l~ey"e i Je i"i~cst n2.1.1:C~O'\·IS .JCC) -t~_::ri :~-j:.Ll()8 ~ 

H"dso;'l T)r"r i c· -"10'+: j~[noc~ --:.r<·~-\· -. 'i T-t ... _v.. _1. DUcY _)....I L1.. v ~ .tt;: c ... v'-J (; _ t 

state" to establish that the 'bay lip,as boon a:Dpropl~ia·Gc;d. 

2.3 part of the national territor'Y ~ Ii on pc.in of opening 

it up in theory to the ,'!OrleL 

Considering this and other clo.ims to the B2Y? 

V~KG Johnston has concluded. 

By the ru.le of internatiOl::n.l law •. 0 from British 
authorities, Camlda has title to Hudson Bay 
and Hudson S-tr2ito On the basis of occup8..-tion. 
D.lla3 acquiescenco by othor states in J-'rl·t 0 c0-"Yl'H on _ _ U.!.~C" ~ '-'c.=. (_ u -'. . ~ 

Ca:lada also has title to Hudson Bay 2nd. Hudson 
Strait? not·l;!it.hst2.:t.!.diTI,t; the general six(or ten) 
mile rule of Inter:rE::.tionc~J. 1c.'·, -- for Cc:mlc1L h~tS 
occupied and has developed the Bay and the Strc;.i·~ 
for naVigational pux'pos es as p2rts of the CdLac1ian 
national domain; that 0 eCl,!.po.tion }'.i.~:;.s 110-~ bt;en 
disl")u.ted and therefor,;:; ,b.as becn acc:L"Cb3CCo. to, 
in both other states.oS 

No matter which 'day they slice it, the propoY12l1ts 

0= a cl08ed Hudf:3on come up with the same 10l'lg arr;rU!1cnt ~ 0 • 

------·--88 
V "KGnrH,:th JO~.~::'8ton9 

Bay Emd Eudson Strs.it; ,: 1.934'1 
L' (;Cv::(10_Ll j s i'i tIe 1£0 BUd.son 
15 B.Y.E. 1.L. p. 15. 
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..!co In the event of Qt'-'.::Jec; . (_., 
s eCGSSlOl'l \"l.~.ll9rl 

co~ld include above-mentionGd claims to or oCGu?atio~ of 

continGuous Baffinlanc1 al':C~ thence T1e1 ville ye::.1insl.-Ua) ~ 

-'';:::18 straits headl<:E,ds vmuld both belo:tlg to QUebec v 

it Se0:113 safe to guess that tho mo st vwrkablo -G8.::~ri~;:;ol'"·ial 

clc~im to the Hudson wOl)~d b2 a statement that:. 

o ., • trespassers vlill be px·osecnted. 0 ~ ~ Ii 

J.." "'<> an open admission of the fact that Canada is vlillL1~:: 

-':;0 a.efend \'That considers to be its territory \'!ith a 

Otherwise, this w.:ci ter can see 110 {;ood end being 

SC1'Vect by an atte~l1pt to t\.yif.:Jt the law of nations to try 

a~lCl l(;.·~;i tiLize a claim ,.{hich? legitimate or not, Cana6.a 

"would ):r'otect anyway G I-i:; would only weaken tho lm'!~ sct 

2. p:ceccdeY'l.t of tloccupationrl over the high seas ,.',rhicL1 coul( 



chapter 

extent to v1hich the territory -:Il8.Y De, 

subject ·to sovel"'ei:,~~n ~hG follouin .. =:. 



.L::'J. tile ~-:l~.c:.::-1.~ ··:~:J.-c ::~·LL-.L 
By -tl~lO >18[.: ::.r].":r.c .r.-~(;:·. __ L }:o:::~ r:c·l(·j.: .. ~~' 

Tt(j ~:., :; :;':-'-0 ~:; ~.;.~-:·-v :1 .. C :; 

-tIle of 

o..llc£;ed to have t:cansferred the )~:·ct~LC to -- • & 

.. uO~:~~:":_T:= .. C :-1. 

B.'riefl~l llcre it rilust be ~)oin~ed 01J.t tX1Qt -C1.1(JS8 

which intcrest U e:' u') concerning 8Jre 1870 

anc. 1880. The nature and validity of the event;::; uhieh 

:.-J " 

frlrk these datos will be eX2mined latcro F01'"' tlle pres ant 

t~1ey E38rve only as demarcc:cion dntes 0 

tral'lsfer~ must have been sccured by B::-itish acts of 

discovery and exploration" 

Before any enumeration of those specifi? events~ 

a f 2W ':TOrds are :"1.eccssary to an l.mdcrstanding of the 

doctrine of cliscovc::":" , 



co =-:.:;:; i 6. e1:' , -5. a.ls(;c\rC2:""el~ 

:) (I <} tl'lC discoVC';I-Y of r:-::'jv! ch2..~.L.YJ.o13 of ·t:c.3.de iT-
">or-ion~ v'oJ- '0 1 . - t '''J' J ' .:..',S i:j.Ll. lo r e onCll1.g 0 any ;:) caT,e canno G Dy 
i tS8J..f be held to confor an effective; ric;ht 
to the; acquisition of thG sovGr(;i:;E~CY o~~ tt-l.':; 
so..id xfc{?:io~'1.s by tl1.c; S-t-;a 9 c G)1 \-/}1.0 8 (; ~.:rll_-.. J j eat s i:1. 
t,}leir* px-i-vaJeo c[tpaci·ty tl[~}:G the di3covc.;r~JT ~"o 

to acquire the SOV81-'oic;nty of rG(;iOLS 1:lhieh 
8.:C2 not in the dO':::linion of any ;3ta~c~;7 it ~s 
i~dispensable that the oec~]ation be c~fectG~ 
in the name of the State '/.'hid1 intG:o.Qs <:0 ac-e ... ,) 
quire the: soverei:.;nty of tho se regions., u:;; 

It must be accompanied 

by .30mc form of syrnbolic possessiono 

To a Scottish newspaper, in a discussion of the 

i:;'l 1929? just after ho had flo'wn over the Soutil Pole, 

t~'lC; followinG sUI:rrn.ation, Cllbeit sententious? 1·'TaS volu:;:1-

·-·- .... -·-·--·-":.-· ..... n--·-...------~--· --.... --------~.- -'-"-.'-'-~'-~ 

d'j 
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}(~.: .. '_,?(1C!L [:.1~Q-31~-z-i--f)-;-_:J:~u~~e· .. ·6-:~-~-j--9-(fL~-·:~--~i:llc--l:==LI1~:-oi· Ital~l; 
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IyJ. the 

is-':;2rcd their dispute over il.:r!wricEm contr'ol~ Is this 

the stel"n test? If it is '0t 'would SCU!l "00 invito br'sac2 

of the rU.le that territorial soveTGignty callnot 1i;~::.t 

itself to its negative Side, 

on the other end of the dispute. it successor to Spaill, 

its 

C1S"llll ~o. ""C}.18 Pallnas IslaIlc1 011 cliSCO\lE;l~Y.~ I~ov! ':che Du-tcll 

invoked the principle of prescription and it was found. 

t110.t v!h.s.tever rights had initially risen out 'of the 

11,-itial d.iscovery had not been perfected. by effective 

o CClJ_po.tiol'l0 

-------6:;-· ----------_._ .. _-_._----_.-_._-------
J.-

;,~'u_otec1 by G~ Smed8.1, ..:\criuL-dtj_ol1 of ;3~)VC.L·c;:i_,·Y:.ty 
('"" -.,., Po"' ~ -.-.\ c. c-, <:' ( .1- T" q '" b '·..(;,-;--':::;::)--;-.O·-;;-.,·---~--~ -0-"'-1' ,-'--::----';.--:;'" .':'....i::: •• ~ ___ ...-L~:J~L_..:.'~r.;:-..;:-..:::;:'..?_ v_,~.n;:jo Y L".'Jt;:;- ~ I. "-'.Lo • .1..7); ~ ,)~ :J~" 

0-; 
J~ 

C1') r,""; 'Z'-" 1 f['rCl C+ 'II""'; + ~~'-~ -;- -j "',') (TiC ro.y·: CO.- T~· •. ,,'; ·t c-," .:'-- ,-, -,- .-, '-,' \. ..... _C,,~.l-'- L,.:" .............. C .. I.J .~"1._iJ __ v~l--..v ...... ,J __ ....... v __ ...L U_ ... __ \.. ... \ ... 0'~IL"'VVI-...J) 

(1010) 5 ~.J.I.L. at p~ 785, finally settled in (iS64) 53 
:_. ~. " I ~ IJ. )')-6-~-'-' 

.. i '" 



r-.r, 

1~~~4":- G. b.:; i2J-i ~~ el)~:~o (~llC e(l u.b() v ~~ ~ ;;;.::. Dr"i c;'::=~y l~ ~:::;:; ta t ~~ d ~C.Cl'';y 

---:. -. r~ -! T'~ 
........ -.-,."'-.~ .. :;. 

(a) that discovery alone yielde~ 8v,~ 

this \\Tould dictc.te a need fol" the li;ethcI'l:·::l0.s -'C(j ~>l:,o'd 

(0) that discovery alone yielded inc~o~ta ti~le 
.. . , 

l:!~;..lC..'.1. 

needed only to be c02pletcd by acts af occupationu 

(~) The effectivc date was the data of cGssion from STI&in 

arnou21t to sovereignty .. c " 0 therefore abandonr:lent need. 

110 t be sh.Olvn; and, 

never Deon seclu'ecc by Emy pal:?r'.:.ble acts of effec~cive 

posS8ssioTIo 

Hcnce~ the Hpeaceful a!ld continuous display of 

st,rce cw.thorityH by the Dv.tch ove2.~ the island 1Has falmd 

r"1 r .. , 
J ;.... ~'. 

to IJrevail over the U 9 S. clail]. v This Dust not be considcred 



doctrine. 

sr~cl,.;:;.c-'cs I'Jere fow1.d to have fo:[' r·lezico ~ ';0.[110.'32 pronov,.:c:,CC:;--

otherwise if the United States had lLaited her act:.. vi ty 

0'7':::1' Palmas to a protest of the actions of the Dutch East 

India 

For it was at this jU:'1cture th2.t Dr .. ~::u")8r 

i::.:.-;-;:coduced the til:'1e-honoux'ed doctrine of EO~::'1egati ve-si.d.e 0 

• 1 
"tI1e Chainizal and Pc~lzllas decisions seen}. to bet:."'.':".! 

8..:: il1concx'ui ty in the law, if not a taei t pre judice 2[:; 8.i11f:0"(; 

U.S. px'oprietorship over 12.nds clai:c12d by lytYlderdo,;s. ~ 

,:3UC~i 12.cts obviously play a large part in decisioY'D of 

It "lOuld not be in the nature of the 

U$':LA. (at a time replete \vith -ch2 fever of manifest desti::.1Y) 

to expect them to do as the Hexicans did and Si::-llply rC,Zis-cc.r' 

p:::riodie challenges in respect of lands \\111ic11 they cOl1side.red 

]0 be rii~;htfully their ovrD. So too by 1928 the absence 

of U~S~ occupation in an area l:.[hie11 appeo.red stratccic 

VTo':..lcl seem to denote a decided 1Jilc0rtai~'1ty by tIle U"S ... .h_~. 
------·-~r3------------·-· ------.----------------"--------"-

Inch~ o "r2. cit., 2),. 36. 



O··r 
v 

(8.) a d.iscovery perfocted to the satisfactioYl. OJ: the 10.\': 

as it stood in 1870-1980~ and 

(D) a E'lOre recent discovGr'y perfected by the: -:<10:('8 recGnt 

standards of occupatioYlo 

VIe have learned that in a "terra Y.tullius t::1(; cri"G-

er::"on for sucll. occrllJation~ in fu:ctherancc of pel~fec-~cd. 

discovery, is mir:u:llr.lal., 'de haV3 learned also that in tf1e 

a"'.Jsc:.l.CC of prescriptive ric;}r~s by D.ny other :30v8roigYl 

sta~c;e, tl!-e historic ri&:ht of discovery and symbolic , 

poos8ssion remains unviolated" 

•..• if a terri tory? by virtue of the fact t~lc..t 
it VIas COi:lpletely uninll>::.bited'J is, fronl the; fir's-c 
::101~1(mt vll:en the 0 ccupil1g state makes its ap!Jc2r
ance there, at the absolute and undisl}uted dis~ 
}}osition of th2.t state, fT'om that Inori18nt the tEJ::ir..g 
of possession must be cOYlsidcred as acco::npJished 
s.no. the 0 ccupation is thereby cOr:lplGtcd .. SIll-

--9-4---'--'--'~ ~-----'--'--,----.--...... -.~----.--. -----.-
Clipperton Island Case? opo 2~~~, p. 393~ 



In. tile area ;-;:0 S-l:; 

disceh .. ::..blc. 

::Jo::'set peoples reflected a c1J~ture sinilar to cultv_-,-"E:S 

:Lclcntified in findiYl .. gs in Al8.ska and vIi th the Sibcria:u. 

The climate scern.s to have been [;enerally 1:1<:11"1;;81:-' 

than it is todayo 

flourished until the climate bec8.1212 Elore severe., Alarner:;:: 9 

yerhaps the largest archaeologic:~tl site in tho Canadian 

Arctic.was one of their settlements" on the mainland , , 

aoross from Igloolik Island. The North UClit Islands 

Sl1Sl-,)Gctec1 to be the final refuge of the Dorset ueoule. - -" 

Jh"om 120J ii •. Do to 1700 .:LD" the ;IThule il cuI turo 

~revailed, siving rise, it is gener21ly supposed to the 

c~rrcnt'strain of -,..., ,_. 
2.;Sli.lmO • 



C:l1c Thule l '-, c'-;-
-"-'- -.'.' ,~ 

j.~~·!_'-;liL:rC~1!.t8 ori::~:ir.!.c. v: __ ~·:.: :"Yi .. _\.J.:·-~:~~:·:LI \'l~'_~() ... ~ c ~~;~j~4J_~r 
cl,l1)~tlGL~-~CC~ o:c (;~'::-~8::;~lir~cL'~~)d -;~l1.cii-:' D\)y.':~:.;·:~ ~):.:~CG~;~c,.:;s-

S()l"'S~, (J ~ TI1Gl-'U is :-(to C1GC~I41~T clc;='ixl2cT (;_j_-'Jj_,:-~~_~~<-,: 

lillC b ct\~! C 8~rl tr-1.8 r '11111-1J_ e c"'J.1-0l) .. ~·e (:'.11CL t:1.(: l':;':~' (;:J :_;~l C'"'
;:.,,.- ')0")-" r"'-i 0'1 7? \,.,.1,.u.,J _~ ..: \...~I.~" V_,- ... " 

:1.01' crca:ted any of 

va~cinG a clain to the territory. 

The first evidence of soverci~::n pres e:::lce l(OCYl 

C2,::-;.8.di2l1 soil COInGS to us from the notorious pre-Gol1;.lllbia:'_ 

school whose adherents, such as FErley l-~OWE1t ~ dGZ";lon;i':ra-'ce 

tr.:..::.:'ou[:h such seductive do Cma811ts as ,zl'Jyal ~ s 

Or.. a Spl'in:..~ day abotlt 1003 ii..De 5 ~:horfin::.0.. Kc;,r'180L-li ~ 
Icelandic ~&ster mariner and seaborne trader, led 
a flotilla of four ships '.vest from C:~ree:'llal1.d. on 
the first set'tlGL'lcmt VOyELCO by 3v,roJ?CllilS to the 
F 2'.1 '.!orIeL" .. Sailin'-~~ sOl,:,th fl"om Bai'::in Island? the 
f'lotill[-l coastect the seacugir-t TcrJl1s::-1t 1·10 l1l1 t Fl.i:'1.s· 
of L9..brado "C., •• and cf,lled the coun"Gry Hellul::ud 

(J Q" Land 0 f C~I~cat Ro clcs u 1]:1'18 Ship~:; 11oJ_Q tl'loil"· 
course:; into :o.ore sotrchern "la-I:; e.i.."S '\'1ho1"e, so each 
:~l2.~'l hO:ge9-, lay the s::liling land c8.1lod Vil'D.a:c:.d 
\'lh:i.ch had been discovered ten yeLc.rs ee.y-lic;r by 
~:~~~ef E9-('~ksson and Bjarlli Herjolfsson froT;1 Greel'l-
12:i.'1c)' ~ 0 

85 
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Indeed do the _: .. -:---: 
v.I.':"'';:; 

0ri8S ei~~h8r insdequ.ate or abem.doned" 

'-':-,F. r- -.-..... -, 
• ~ __ •. _.J-'- .:... ~_ 

t:.::".:es however J~he f0110vlinG appc8.runces in -2;he ..:\.:;:·c-[:;ic 

97 

1596 -- ~:':ill Gra 138.rel'lts and Jacob Vccl1 He e.:nsker ek (Eol10.1l.d) ; 

discovcred Bear Island 9 touched the northwest 

tip of Spitsbergen; 79i.) 49 9l\f ~ 9 rounded Eovaya 

Ze:n.lya 8.110. "',in:cered at Ice Haven", 

1619 -- JellS 1··Iu...""lk(Denclark) ·explored "che Hudson BclY region 
98 

C.l1cl claimed it fo r . De:n!:.t:ly·k" 

rj::hG data '-'Thieh fo110\1[ l-:.c,ve been dr8}.vl."l' fr·ci·.l 
co-, .. -~::·c c s too l1Ltr;181~011d -to G111.l;~:'Gl'l(-J:~ G llGr" 2 t1 III Ii O-i,l c\=f: ~l~: 
G:z~~.~~_.~.lE-:(.:.'':~ J_iDt, _ ·ClliG }).~·~:}Cl· 'f.-.rill G:~L(}2:J.~loe~J..r· -c;:; cj . ..!ce 5 .. ~~ 
~3·1:(;·:;il-_~:; C[t88S -tl'l(; ·vo~L:r:~lc ~v!~l:Lcll C;t-lr·l~i(:E ~cl1·:; :J:c:i.~~c;:L -:~:_1=- c~ccC:~:::';'-j':; 

o! ~he Jiscovery 
98 

C" C~_':." 
(~j '-,"ol.; LOlJ.c1o::l~ 

- -

C~·o ::; c:·~ ( c \_~~ ~ :: .r~'·~, ~ .~ ___ ... ~ ~_ c ='~': ;-: ::."; ~.' :'~ r~:-: -: ~ :-:j ~:. ,.J :J 
~~'-~.~:lt~yt :30 (;lli -c ~,- )' i.d·g~rl~) l}~,--~l'~j-~'~~'~~-~'"~ ~~.~~-~~'.,~, ~ 



.. ,.. ... . 
lJ:!.. C-i. ... :.-\.~ (;YlclY1.-C;; 

TheDe are the only instanc8S o~ discov~ry i~ ~~3 

Ar'ctic previous to the acts of ces;Jion in 1870 cnd 1880" 

i~O this 90int only the 1619 by 'dould 

s e:::'ve to ill. ~v cJ.:~f cr e 

The J31"i tish discoveries v'lere 1 in 8.lr::OS-C 

i::-.:. -the name of the sovereign and. published~ 1'0::. ... &11 the 

vrc:~'ld to see ~ in the :Sri tish govf:rn::nent Blue Books .. 

1<-97 

ex~lorcd the North coast of L2br2(or~ 

~j76 -- Yiartin l?robisher of the E:uscovy Conpal1Y 1 ~)ut in 

at ::!'robisher Bay on Baffin Isla:nd and pr0110lU1Ced 

-~hc :;;::-:1':1ish dorr1.i:;rl:~C~'l over: :'\.lJ_ -\;1:2 ,,:<c:t::-: I:;lCO:::1~_ta.;: 99 
--.. --------9-)-----------------.--------.. -.--- --.-- -- '-'- ----- ------------.------ ---.- -----.--------------. 
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th0n proceeded north of S)itsberCGYl to 8G~3' .... ;:.. 

RctlJ.I'nil1S he " • , 10
- - • ('0\ • f J Ql~3COV0':''''~3Q _-i.llUSOYl c 8 .LOUC':10S \ 2.1':.. 

In 1610 he navig2ted Hudson' 3ay", 

the east coasts of Baffin? DeVOYl and 21lesIi:cro 

Isla11ds became knOl'mo 

1613 -- Tho;,lCts Button was the first Europe[;.::::;. ~co v8n-cu:C'e 

into the Igloo1ik area, in I\forth I'OXG Easil'l Q 

1616 =- ';1il1ia::1 Baffin and Robert Bylot cOIJ..rsed Baffin 

Bay to Smi tIl SOUl1.d, and 2:108t of Ell Gsmere Islri.y-~d 0 

Generally, interest was confined to areas south 

of the 60th p3r<.::11el and. to the easter}'!. .'':.oJ.L.ctic" 

8,~cion abated somm'lhat at th,i!J ti.2rre, and, in 1670? the 

~~isonls Bay Company(to be di.scussed later) received its 

li~::c a century of fur trade in the southern iIlterior, a 

n2.';1 rash of discoveries reflected the cO~;1peti tion bet1.'lGc11 

the; HUCtson Y s Bay Co .. ar:d the ri v2.1 iilortlxwest Co Q 9 both 

O";:=~::'lS 0.11e;;i8.nce to the E::'i tish Cr0vlll Q 
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Scoresby Goes north 

,r). I: _~. ,_ {', 
" ,_ v._"_ .~;...) 
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-GO 

came to the cOl1.clusion that Lancastel ... Sound ':1&2, 

a bayo 

'dest entire to Gl"C:c:~t Slave Lo.ke, up the CoppC:C~-:li:::1\.; 

River i3.l".d out into the Co~·onaJcion C+ulf" 

18='9-20 -- Parry? searching for the lITorthivGst J?,').ssa~e" 

reached as I2.1" across the passage as l![c;lville 

];,;Sland \llhere he wintered before returning" 

182l-23-Parry on a second voyage explored FOXG BaSin. 

, . , 

::1.82<·-5 -?o.rry on a third voyace explored Pr'ince Regent Inlet" 



blocked by solid iCG g 

bc i:fl:92.ssablc., 

coast be-t:;\'!een the Copper'mine River 

Reef in Alaska. 

11ichc.r(.son left l?rarJdin D,t Point Scp2.ration 

close to and landed nic)d-;ly 

canp, nany cont[~cts I'lorc; made \iith the :Cski~n,)s ~.ir!.o 

north pole in the Booth~c. )Cl1iE;)'t-lls... RaGs hi:~1.:3eli 

----.-, .. --.---~ 

r-, r.-
-_.1,/ t. 
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-, .. ::"; 

I?'oyc:sl 

Gulf to nOl1trC~ll I~~l,',',r~,d ~ 

1837 -- Thomas 3impson had rC2istared tho first SGmli~€:y 

iLlvalid cL-;.im in the 

the HuG.SGYl. 1 s J3ay Comp2.ny. 

-!::leon placed unequi vo cc:.l1y o1..'..1;sic10 Dr:' ti:::::~2 JU:':'~l3~ 

diction by that 
_ 102 

in 102:> oet'ween 1:1).8;31a 

loncitude was mutually declared to ;)e t1:o11" CO:::2":lO::: 

18";·5 ~~ 3ir ,John Frm:klin still sea:cching fOl" the (;lusive 

E-lis .JC\<IO. 81=:.ip8!J .. tl'lo 

iJ:error and the Erebus, \'[(O!rc last seen enteriY.(; 
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;Tct 
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t11[";'~c ~~oll O'.'I cd.? dO~0~1:3 01 relief' 

terrain, strove to find the key to the Q13a)~Ca~~~~0 

of 1"r[J"lJJelil1. v 

bleak Point Victory:; ne2.l" C8,-08 Victoria? tolc~ 

relics Vlel'"'e fom1.0. on King \.[1.1.1:1.8.::1 i S iSl.::~LCL ~ 

nen whos8 nr:mleS have; since beco::lle enshrineo. upon 

HG~catorYs projection of the Canadian Arctic, set out ct 

this ti::ic i:n search of 1!'rarJdino They ~nclude the R08ses~ 

:Se::'~"ot 1 :::""1.t~lesfield, Kellct, Kane and othera ~ 

and later in 1853-54? Hae made two trips loo:cLl; 

for Frar.J.di:1. 0 •• c:md. he happened onto the VI8St81'::'1. 

coast of Melville Peninsula. 

1'/IcClintoc~c sledged. 1?408 li1iles overL::,::.:d in 105 cla;rs. 

12·57 -- ..... 

lencth of "the L2.""lclerson Hi vcr 0 
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the Arctic lands in its DOSS0ssion. 

'-0""11 
L .... ..L.-L ~hose regions listed above 

ac:..o.ec,lic Question at this 

Insofar &8 the -,,~rctic Il3.d '0(;,";::: 

G:x)lorod to this point thc:n, thG tl"cu:'1script of discover~'-

fo~ sovereignty at this point becomes one bctv80n the 

(~ll other sovereign nations" 

Follo'.vins Confederation i:.:~ 1367 J tile C2.11~::.di2:1 

' .. ".~' ~ 
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C2~8mo~y 18 of particula~ i~~cr08t to US~ 

~CVTi:-:-~ (;:£"i '~II:::~1~:)0111"':, T·Ic:L '\jj_ll:) ~f :':;~':";~' .. :~ ... (~;; 
o ~ G-.. S ~ ~ ..::;..~C c tic ~ ~ J t11:>T :l.) J_ S C :::. 

Tl:is r!'1GElor·i2 .. 1 is ey-octc::cl JSOC~c1y to CO~~J.:;lC-:C~G::·,··~-~c.. 

t11G t;::th~il'!.~~ 1,)os8es~;j.on ~:Ol~ -C:.:.l: jJ:)~·;~~l.nio:::l of C(;~l'"_:3.Ct;.:~ 

the 1.'lhole X:cctic ,::~x'c;hi?c~:"8{~O 1yi:r~.'=' to '~}lC 
north of' J';.::!lSriC2 from lo:;::ro;:L t'ude 60";{ to 
141~'vr up to the latitude; of 90~ rru 

J- ':;1 :3 r, I"O~ -i C' y. 
(..-J v ...... _.11._ .-~ r ...... 

C()l~~·l~[:Yl.d(~Y" 0 ..L{J:.; 
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~O-~..!Ca~:18 .. ; ~'"·llleel1.'S Pr"iYltel"', 1~)98) v 

104 
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He c12iDsd ~hcse ~0W Ciscovcrica in -- 'r .'~ 
'.J~.!.:"; 

III 

Thct it be resolved that the SenQ'~~ is of ~Le 
O~}illio:'1 -tllLl"t t11e -tilT~(~ 1~2 .. 3 cO'~:~e i:c2-'"l C2.~~.:.;-lCl::;~ -0~) 

~;~~::,'::':2 a for":::!.al d_ccl~'~~~"ctJ~·io2.1 0::: ~~Ol::~8CS:::io~': 0::" J~J'le 
=Ln,Ylcts 8.!1d i slc·~]::c~s s.i ·Sl~8.-t Gd ill -tl'l8 nO:t.-.-t;~'2. of -:~:12 

___ -. -: -; f~_ 

DC~Jinio11 Ci.11d ex-co?"lclillL: to -t::8 I:J"Ol ... -th i!C)1.2;;...L":":" 

--.------110---------... -----.. -- ----. ---~--.-----.--- ------.--.-.-
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III 
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iG~tor before cessiona 
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3G3Sion 

Implici t in such for·~J8.1 dir"ection \''(01)20. seem to 

b.::; anythin2; but a clear~ Ul1w8.veriES belief on the lJo.rt 

--1~-r4--'--'----------'--"-'-----' -~-'---'--'--------

Vilhjalrm,u" 3tefmlSS0Yl? Ir11e 31rienc1JL Arctic, 
'vo -,....,{" tI ;',-r:: 0 c: 1l" 1 l r"\11 nO ~.l a It "')' ) ---.------ ------
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:;':0 ,sreat currency popularly mrp.:,orts the iC8=is-land 
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"tlle p01Etl~ Tl:"G polal~ l' C! 
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CUGtOD~~y ap)lication of 
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at the ~imo of transfer. 
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~nti: Confederation iL 1667. 
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tl:..e CI\01:!~(1.~ "liJ~_\r7-lGrG2:.t;~T a~lCi b~/ 8Glc;c~c )~;Jl~J_i2.~::c;:;,/~:'cr.:cy 
cOnJ!Ji tt cc. 
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~o~tuinGd disfosition8~ inter a1i~5 to t~2CG the !rG~ti~~ 

~ctwoe~ the U.S.A. and CaTIL~a. 

cl~.~~i.._jS of the RBC 8xtendir ... g so-t):th of tll.8 49th :pur~~l~Gl 

Tho rivalry lJetvreGll the E130 allQ the 1{orth-~1cst 

j "I c· 
1~:22'J-'-~Jdivided tIle }IEO ~~el":ci-t~orlic:s i:n.to fOl) .. r districJc;:! 
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ovc~ c8rt~ill other tcrritc~ic3, i~cl~{i~S tG~~itori~2 
to -~rlG ~'lest oi' -t~~lO I~o(;~(y I-'~C-~l::'l-:~(~~i~.~:.t-;~. [~~~r:..C:~ ~.:;~-·sr:J.~_:~ 

cliD1~.r~ic-:~s iYl -tl!.e E::?.st~ J:t GEtt O~8e ;:11 ~~T(::~::I:L-·,. c:~_Jcb_~<~~{_l 
o~":G YOl.-.lc ]T\aC~G01~~T 5 01'-' 1\";:Jl""t\/lEt;YT nO-L-tDC;/ or- Port G:GiY:~·y... ..;_~V 

. .i. \} \'h~;:, written in the 

r0sol vec1 forever the m,2.tter oi' polar' sover"dgnty ~ tll::: ~:-Tcmch 

iI J-u Sq"ll ~'lJ. 11/-, -; .L" -,~,,'1l\T c 
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clai~ fails i~ respect 
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J..~L~~~c·ri~~n~. st.L~ll .L~ncluded all the residual tcr~itsry ,_ .J.... __ U.,Lc .... .l. .... '1 ..... 

~l.ll thOSe sectS~ 
creeks 9,nd SOlUldi:3 1 

shall be, that lie 

strai~s. bays, riVers. la~cs, 
ill \;rh2.tso1~;--~;(;~~ l[l-ti-t:': .. cIG t.1'le:yr 
\'!i~c;hin the entrclHce of thG 

st:ce.i..!c s 9 COI':l:':10nly call ed }-I-L":.J.e.o11 i 8 S..!cr8..i -r, 8 ~ 
to~othcr with all the l~~dc ~nd tc~ritoriGs U]O~ 
-~hG cOl..mtrics;; coasts and confines 0:':' th·;:: sO:'::.s 1 

-b.:J.YS s lal-ces, 1'"5 .. vGrs, cl--'ec::l-:f3 2.11.d f)Ol,ll1.(J~J (3.~\Jro;~[~id., 

thst arc not alrcady actually possesscd by~ or 
[~r2.nted ·~o 3..ny oi' OLD: sl:bj0C·ts, 01-- l)O[:L~·;ossecl ~y 
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lCGislatio~ in 1871.~-v 
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l~nitoba Act of 1870. 

By Ir:rperi8.1 Orc1el~-iYL-OcD.1'1.(;il d.ated. 0'Lme 23 ~ 1870 j 

the 
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