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Abstract

3

The thesis examines the various justifications for punishment,
utilitarian, deterrent, retributive, corrective and expressive. In
turn, each of these is considered as the sole justificagion for the
practice. It is argued that none of these are adequéte; each theory
having consequences that are morally or politically unacceptable. The
possibility of a non-punitive system is also briefly considered but
lacking sufficient knowledge of any alternative means this cannot be
. regarded as a serious possibility. It is argued that it is very
unlikely to become so.

The fi&al chapters of the thesis examine a number of
integrative or compromising theories that present dual justifications
of punishment. These acknowledge the claims of more than one of the
various justifications discussed initially aﬁd attempt to reconcile
the different aims within a single framework. It is hoped that the
arguments of the earlier chapte}s demonstrate that some such integrative
account must be offered. The author concludes by briefly developing
a dual justification that balances the claims of protection to
members of society and the expression of society's condemnation through

punitive sanctions. ’
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Introduction

The punishment of those who break the laws of society is generally

accepted as a matter of course, both by the law-abiding members of the com~
Y

munity and by the criminal offenders. Though there may be much discussion
’ VAN

about the naturé of punishments, the form they ghiould take and their

severity, few seriously consider the po?sibility of a\pon-punitive world.

In agreement with this conventional wisf%m&thiﬁ paper atéhes that this is

not a serious possibility im our society, thoﬁgé&in small communities the
influence of social pressures could perhaps eliminate the need for punitive
‘ingt;tutions. /

The purpose of this paper is to discuss punishment in its political
context, that is: sanctions attached to breaches of the laws of the
country. No attempt is made to discuss the punishment of children by
parents or by‘schoolteachers; punishments by institutions of their members
or any more metaphorical punishments.

The initial chapters of the thesis consider the various justifi-

)

cations commonly presented. Each is considered on its own merits as the

-

sole justification for the pracgice and the shortcomings of each theory
are outlined.
It is the coniention of this author that no single justification
is adequate, and following Fhe initial discussion of the different theories
individually, in the final'chapters an attemﬁt is made to outline a form

of compromise that is both morally acceptable and practically expedient.

The thesis proceeds ‘by examination of the various suggested aims




of a penal system. Whether or not thie particular laws of a country

are just is not discussed. By and large this is a completely different
question. One could.asaume a system of perfeqt justice and still the
questions concerning the justification of punishment would remain.

A further area of inquiry that is ignored, though it is an
important topic, concerns the relationship between social and political -
conditions and the punitive syafem. It is the Marxist contention 'thae
punishment serves the interest of the dominant class by enforeing its
own standards and maintaining its dominance through the supression of the
other classes in so;iety, in particular the workiné class. This more
overtf} poficical theory deserves separate treatment, in particular an

analysis of the concepts of class and class interests.

This is & philosophical enquiry and the use of sociological

statistics is kept to a minimum. Statistics about rates of recidivism and

attempted analyses of the deterrent effect of different punishments and
L4

of the relative success of rehabilitative and reformative measures are

- : . e\ » . .

Wsed in the text and are important to the philosophic enquiry. However,
as far as possible, the enquiry concerns the principles of punishment:
the acceptability of moral reasoning supporting the punitive institutions

]

4 .
of a society. . :




1. Definition

It will help initially to clarify what is meant by 'punishmenc'.
In its political or legal context two main views can perhaps be dis-
tinguishe%. The first may be called the narrow definition of punish-
ment. On this view punishment is omnly one of several measures s#eiety
may take for the infringement of laws. Other measures include treatgeqt,
requiring reparations or compensation, fining and imposing restraints
such as 'binding over' or probation orders. Punishment is characterised
here "as compulsory hard treatment for the commission of an coffence.

The broad view is that all sanctions imposed by the state on
individuals for the infringement of law can be regarded as forms of
punishment. Punishmept is here character®ted as the poercion of the
individual because of his or her infringement of the faw., Any disposition
whatsoever can be considered as punishment.

The drawing of a Aistinction between these two views is intended
solely as a semantic matter. It is not my intention to assert that ome
view is correct or that it accords better with normal usage. Purely for
clarity and convénience a definition should be ﬁrovided.

Consider tws individuals found guilty of the same offence. If
Pné i3 sentenced to six months imprisonment while the other is ordered
to do a year's unpaid social work of ten hours 4 week, can both these
sentencesnbe regarded as punishment? Similarly, an order to repair the
damage fqt vandalism can be contrasted to a fine.

J Q\The narrow definition emphasizes the unpleasantness of punish-
ments. If'they cause no suffering they cannot properly be regarded as

.

'punishments'. The broad definition emphasizes the fact of coercion by

Y

.
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the state. It is sometiﬁgs argued that the broad definition does not
thus distinguish punitive measures from other forms of coercion by the
state, taxation, drafting and so on. However, central to both views is
that an offence must have been committed and the sanctions are imposed
for this reason. Hence the broad definition 1is inQeed adequately
distinguisﬁed from other forms of coercion.

The requirement that an offence be committed could be said to
tacitly prejudice the issue in favour of the retributive theory. Onm
utilitgrian grounds it may theoretically be just to 'punish' the
innocent.;-However, accepting the theoretical position for the moment,
argument hinges upon public Selief in the guilt of the victimised party
so that punishment gubsequent to being found guilty by due process of
law does not preclude the possibility of such a system of framing. The
deliberate punishment of innocents on utilitarian grounds may differ
{in intent but not in procedure, so the reference to the proven commission
of an offence remains. .

In addition, it remains possible to discuss practises sufficiently
similar to punishment but not fitting the definition by framing an
alternative description, such as 'telishment'. In this way a justification
of punishment that also serves to justify other practises can still be
examined.

The same arguments:apply to a system of vicarious punishments,
for example, the punishment of children of offenders and not the offenders.
This is taken up in the chapter on deterrence but nevertheless the
connection with proven law-breaking remains.

The reference to being found guilty by due process of law requires



elaboration since it might appear that one fan be punished for an ;ffence
without trial. This might occur in small societies or simply despatic
ones such as Amin's Uganda. Where there exist no legal institutions to
ascertain guilt or innocence or where they are simply not use&i%gen thére
is a system of victimisation and not punishment.

.

It is therefore a matter of definition that not only must sn
offence have been committeq but also that there must exist a legal system,
an authority to maintain and supervise such a system and an‘acceptable
procedure for gscertaining legal guilt or innocence. Whatever sapctions
are carried out must be effected by the agents of this authority.

A number of political questions arise here but the abuse of legal
ingtitutions, 'mock' trials for instance, raises different questioms. It
is noteworthy that the deliberate attempt tokcreate the appearance of due
process displays a perverse respect for it. The recent revolutionary
courcé in Iran raise questions about 'due process' also, though not once
endoéged by the new éovernment after the political upheaxal subgsided. This
alludéé to the provision that punishments be ?fffgistered by an authorized
institution for an offence against the legal rules upheld by the authority.
Clearly times of civil unrest raise difficult questions about the
authorization of punishments but one hopes'such times will be rare.

The narrow definition,which is adopted here, requires certain
elaborations. How hard must the treatment be? Foll&ﬁing certaln writers
for exaﬁple Feinberg', the distinction can be made between punishments
and penalties. One can draw a clear line here or a rough one depending on

how the distinction is characterised. On one view the penalties are mild

"sunishments”", the hard treatment not being sufficiently severe to warrant
P 14



calling it punishment. On another view the distinction emphasizes the
difference between ¢riminal and non-criminal sanctions, criminal sanctions
being punishments and civil sanctiong being penalties.

In general a theory ;f punishment does not concern itself with
'civil sanctions or. the settlement of civil'disputés. For the purposes
Sk'this'paper the first view is adopted, that is, that no important

distidction' is made between punishments and penalties.

o

’ The main reason for this is that both are expressions of society's

3

disapproval and this aspegt miéht bg lost if penaltiés pertain only to
civil s;nctioﬁé. Penalties for activities. that are i}legal but not
criminal could be viewed merely as taxes. Illegal parking for instance
.can be viewed in this light, but it seems to me wrong to do so. Similarly
a 4fine for the non-paymeﬂt of income tax does not constitute an
additional tax. When the conventional penalty is financial it is not
g£asy to maintain the distinction but alternative penalties, a driving

ban as opposed to a fine for speeding for instance, show the distinction

more clearly.

P




2. Overview - |

In a civilised and rational society, or ome that claims to be
the deliberate infliction' of suffering on‘Eertain of its citizens needs
to be justifiedi 1f this is not possible, preéumably, the practise
should cease. ;

There are two main parts to the justification of punishment.
Firstly there is the general justification’of punishment, the justifi-
cation of the practise in general. Secondly there are reasons for
particular punishments,what form they should take and how severe they
should be, It is quite possible that diffefent types of answer will sexve
for each; therefore, the two issues mu;t be clearly distinguished. A
plausible modern view, that of Rawls and Hart? is tﬁat the general
justification is detérrence while particular punishm%£§§ are justified
on retributive grounds. 'In this way the two cias;iqﬁl theories of

punishment are combined in a form of compromise.

Very briefly, the retributive theory is that punishment is

~
¥

justified because deserved. It serves no further purpose but is an end
in itself. Justice is done when an offender who has caused suffering
suffers in his or her turn. Punishment looks back to the past infliction
of suffering. ‘

Fhe deterreht theory,on the other hand, asserts that punishment

iQ\EE%yQéustified when it serves some further end, that it is justified

as a means to deter dthers and the offender from committing that offence

in the fyture. Contrary to the retributive theory, deterrent theories

refer to the future good that is achieved, not to the past harm done.

s
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While these two views are perhaps the most important,there
are other views to be taken into account; two of which will be
congidered in the text, Thete is the view that the main purpose of
criminai sanctions should be the reformation of the criminagl. .This is
more usually presented as an alternative to punishment but this need
not be so. Plato advances the theory of hard treatment as reformative
and this view has always had its adherents. More recently reformative .
techniques varying from psychiatric treatment to rehabilitative
measﬁres are in many respects alternatives to punishment. However,
where they involve pain or hard treatment, such as aversive cﬁéditioning

methods do, this theory can be regarded as punitive according

to the definition.

The most recent view to emerge as a fully-fledged theory of
punishment is the 'expressive' theory outlined by Feinberg} although

the concept is by no means new. According to this view the essential

s
v

feature of punishment is tﬁat it i; expressive of the community's
condemnation of the act. This expression he calls the ''reprobative
symbolism of punishment"?

This feature is also mentioned by several important writers.
For instance Professor Hart says punish&ént is (in part)", s formal and
solemn pronouncement of the moral condemnation of the whole community.."5
and Lord Denqing\says it is “emphatic denunciation by the community
of the crime"?

Clearly one can denounée and condemn without bunishing.

However, perhaps punishment represents a stronger and more concrete

expression of disapproval. Whether this will suffice as g justification




will be examined in the text.

Having outlined various coﬁpeting justifications ié /
might be said that the more a given account satisfies each in
turn the better.] &ntellectually one tends to search for a sgingle
principle upon whicﬁ to act but in practise this may not always be
either possible or desirable. éerhaps it is the partisan attempt to
prove the case for one particular justifying priﬁciple that ﬁas created
so much difficulty.

Overdetermination, perhaps not so intellectually satisfying
is undoubtedly practically important. Given that most punishments
can be justified by each criterion, excepting reform, in some way, it
is obviously a notion to be considered. 'if the same course of action
can be justified by several different reasons thig would seem more

’

.adequate rather than less. The practice is thereby more firmly established

* |

and justified. .

This raises many questions. Are the theories in fact at all
compatible? Even if this is so, are they all morally and politically
satisfa;ﬁory? The principal argument against the retributive theory rests

-on a negative answer to the last.question: Punishments clearly can be
justified retributively byt it is objected that this is morallf unaccept-
able because, fér instance, it is c;uel, inhumane and ultimately pointless.
On the other hand it is drgued against deterrent theorists that the
fut;re\good intended pays no regard to the desires or interests of the
criminal. ) |

Before proceeding to a detailed analysis I should mention certain

procedural points and clarify certain notions. The emphasis on humanity,



/
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for 'instance, stands in need of such clarification.
-’ The humane approath is that the crimimal be treated decently,
that he or she is respected as a person as far as possible. This still
requires elaboration‘and perhaps .several notions can be distinguished
here.
A first tengative approach could be made by appealing to basic
human rights, which are still accorded to the criminal. Ome expression
of these rights is the United Nations Declaration of Human Rights.
Article five states, "No one shall be subjected to torture or to
cruel, inhuman or degrading treatment or punishment". Past praétices
of muéilation, torture and dismgmbe;pent are considered barbaric. How ~
far this c¢an be carried, howeve;; is open to debate. In theory, most
Weétern societies havg abandoned all forms of corporal-punishment; the
iash, birching, and generally physical punishment ha;e come to be
‘regarded as unacceptable. In general this represents an encouraging
humanitarian trend but éarried to its extreme cannot be justified purely
on the grounds of cruelty. It is arguable that, for instahce, the lash
is less cruel than three months in gaol. The conventional disapproval
of corporal punishment must be justified on other grounds.
A second humanitarian constraint concerns conditions of
confinement. These should be\ét least reasonably hygiénic;'for instance,
food should he adequate. )
This second constraint gives expression to the point that the

deprivation of rights is a deprivation of certain specific rights and not

a suspension of all righis. In practise this may be hard to achieve but

at least in principle the point should be made.




These considerations emphasise the material types and conditions

&

of.p;Zishment. The huménitarian -aspect appears also in another fashion,
_the rule of regard for the criminal, and this ;otion is both more !
important to the theories to be considered gnd more difficult to <i
characterise. It is asserted to be a strength of some theories,notably
retribution, that they treat the criminal as a person,as a morally
autonomous individual, as a rational individual capable of free'cﬂoice.
The most direct statement of this view is Kant's. For him the criminal,

»

like everyone else, must be treated as an end and mever only as a means. //
b

’ fFor one man ought never to be dealt‘with merely as a means

. subservient to the purpose of another nor be ¢lassified with the objects
of law of propertyi Against such treatment his inherent Persoﬁality has
a Right to profect him, even though he may be condemned to lose his
Civil Personality"?

The claim that the érimipal may not(éimply be used for other
purposes is used to eliminate certain theories, general deterrence in
particular, as morally indefensible.

However, the distinction between treating the criminal as a
'means' only and treating the criminal as an 'end in himself' is
difficult to charaéterise adequately. It has been suggested that some
regard to the criminal's own desires and‘interests is requirgd or eise he or
she:is simply being used. But consider threg suggested‘reasons for

’

confining an of fender.
Firstly, it serves as an example to others and will deter some
from committing similar crimes. :

Secondly, his or her incapacitation protects innocent members of

et .




society from likely harm. (This reason applies specifically to

dangerous offenders).

Thirdly, he or she deserves to be punished because of the crime
committed., No further purpose is served.

'At what point in any of these tﬁ;ee justifications are the
criminals desires and interests considered? It is hard to say. However,
it is only in the third case that the punishment proceeds with no
reference to the good of others. 1In the other two cases the good to
others is the brimary justification. In the third case,though this
lack of reference to the good of others is not, apparently,replaced by
consideration of the criminal’'s own good, nor by any explicit reference to
his or her interests or desires.

The important feature of this treatment of the criminal as a
person appears to be, then, that the punishment should not serve the
interests of others only. To this it can be replied that the retributive
justification escapes the criticism by avéiding the issue since no
purpose at all is asserted, no reference to anyone's interest, and
indeed it is very unclear whose, interests are being served. This will
be addressed in detail later.

The other reply is that the second case represepts, prima facie,
the strongest of all cases for protec¢tive custody, the pro;ection of
society from a dangerous offender and yet this justification refers
exclusively to the good of others. Th;ugh such dases ﬁay not be typical
they are quite common. Is such a justification acceptable?

To further complicate matters, a broader definitiop of protection

to society could encompass the first case, reasons of general

- e g R
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deterrence, since the good achieved can be regarded as the protection
of members of society.

This notion of respect for persons must be handled very
cautiously. Whether it can be regarded as a criterion of acceptability
is doubtful and this will be discussed at length later. It is poésible
that the second case here can be regarded as a special case and that
the notion of respect is a prima facie principle that can Se overridden
by specific considerations.

This leads to a general procedural point. The thesis will
proceed from greater generality in discussing the m;in positions to
greatervatteﬁtion to the variety of cases and circumstances. A
considerable degree of generalisation is probably required at all
levels of philosophic discussion in this field. Nevertheless, attention
to detail, to particular cases, and greater emphasis on the different
questions and aims will lead to greater sophistication of.theory. The
volume of published literature on the issue is a testament to its
complexity. It is hoped some reflective equilibrium will be reéched by
attention both to matters of general theory and to matters of —
practicability.

A final propedural point. Critical points can no doubt be mad;
against all theories. In general each, it is supposed, has certain
features to recommend it, and so éritical points do not necessarily
invalidate the entire tﬁeory. The fiﬁal chapters will sift the
strengths and inadequacies of competing theories.

Sd far as actual systems of’punishment, or alternatives to

‘pupishment, are concerned a similar point can be made. No system is

S




agsumed to be perfect. Asgessment must consider the relative merits

and defects and judgement is made with respect to known alternatives.

Lacking a better alternative a system is therefore justified despite

its inadequacies.

RS




3. Bentham

I propose to begin the detailed analysis with Jeremy Bentham's

utilitarian account of punishment present in his Introduction to the

~

Principles of Morals and Legislation. This is a beautifully clear and

complete presentation of what is fundamentally a deterrent theory. The
work is also of considerable historical importance, being one of the
first, and very probably the best, attempt to outline a humane and
rational theory of punishment. Most of the questions raised remain(
pertinent today.

T?gugh fundamentally ; deterrent account,the work can only
properly ée styled a utilitarian theory of punishment and as such it
differs from the purely deterrent account. The non-utilitarian present-
ing a deterrent account is free to ignore features that the utilitarién
must consider; for instance the "vindictive satisfaction of the
community", a feature mentioned though minimised by Bentham, is rarely
considered in deterrent accounts. The utilitarian must consider all
the various satisfactions achieved and suffering caused by a particular
course of action irrespective oé‘desert. Because of this it is
commonly accused of countenancing intuitive injustices or victimisa:

tion. This accusation will be examined later.

!
i
’/

As far as possible I shall attemﬁt to avoid general/discussion
of utilitarianism as this would form a lengthy and involveJ digression.
However certsin comments clearly must be made, and with reference to the
general argument, it is notable that punishment is one qf the topics
that its critics argue it does not handle satisfactorily.

15 : .
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Bentham's version of the utilitarian principle is somewhat

problematic. Explicitly, a course of action need only have utility
to be approved and so quite possibly several. actions may have utility
or conversely nome at all. Bentham offers no pfocedure for selection
in such cases. ‘
"By the principle of utility is meant that principle which
approves or disapproves of every action whatsoever, according to the
tendency which it appears to have to augment or diminish the happiness
of the party whose interest is in question; or what is the same thing
in other words, to promote or oppose that happiness."
"By utility is meant that property in any object whereby it
tends to produce benefit, advantage, pieamure, good or happiness (all
this in the present case comes to the same éhing) or (what comes again
to the same thing) to prevent the happening of mischief; pain, evil
or unhappiness to the party whose interest is considared."8
Utility is not to be straightforwardly identified with happiness
or benefit but with the promotion of happiness or the diminution of
unhappiness. It concerns increments toward a happier state of affairs.
This answers the criticism that possibly no action may have utility, for,

between the several options available whichever will like y

least unhappiness has utility.
Nevertﬁeless, such a reading remains unsatisfactory and Qince
Beatham does not explicitly state that the course of action that
results in the greatest utility is the one to be pursued, the account
remains problematic. On the other hand his theory asserts that the

pursuit of utility should be the single criteripn of action. Lacking

i
?
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|
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"« other principles of equal footing that could also guide choices it

7 .

is only logical that one takes Bentham's éheory to advocate
implicitly the maximisation of utility. Such a procedure though,
is rather unsatisfactory, lacking Bentham's explicit endorsement.

Of punishment specifically Bentham says, "But all punishment -
is mischief: all punigshment iﬁ itself is evil. Upon the principle
of utility, it if ought at all to be admitted, it ought only to be
admitted in so far as it promises to exclude some greater e;vil."9

The utilitarisn account is forward-looking. Only the
consequences of the act are to be considered. In a particular case,

the evil of punishment, far from cancelling the previous evil as a

k]
retributivist might claim, compounds the evil. One punishes only

to achieve some future good consequences, these‘being mainly a reduction

in the number of crimes committed in the future through the deterrent

example.

. "The immediate principle end of punishment is to
control action. This action is either that of the
offender, or of others: that of the offender it
controls by its influence, either on his will,
in which case it is said to operate by the way of
reformation; or on his physical power, in which case
it is said to operate by way of disablement: that
of others it can influence no otherwise than by its
influence over their wills; in which case it is
sald to operate by way of example. A kind of
collateral end, which it has a natural tendency
to answer, 1is that of affording pleasure or
satisfaction to the party injured, where there is
one, and in general, to parties whose ill-will,
whether on a self-regarding account, or on
account of sympathy or antipathy, has been excited
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by the offence. This purpose, as far as it can
be answered gratis, is a beneficial one. But
no pungshment ocught to be allotted merely to this
purpose, because (setting agide its effects in
the way of control) no such pleasure is ever
produced by punishment as can be equivalent to
the pain. The punishment, however, which is
allotted to the other purpose, ought, as far as
it can be done without expense, to be accommodated
to this. Satisfaction thus administered to a
party injured, in the shape of dissocial pleasure,
may be styled a vindictive satisfaction or com—
pensation.... Example is the most important end
0o of all in proportion as the number of the persons
under temptation to offend is to one."lo

The elemedt of vindictive satisfaction Bentham minimises on
the grounds that the pain of punishment always outweighs the
satisfaction of others. It is an empirical claim and certainly a
questionahle nne T Ana ran make snrch cowparisovus at all then at
what point does the entertainment of others outweigh the suffering of

a single individual? It is not clear how Bentham justifies his claim

that it never does. How could he argue, for instance, against someone

who claimed that well-attended public executions create more
- 3

satisfaction than suffering? There seems to be no criterion for choosing

between the opposing views.

This introduces the very general problem of utilitarian theories,
the difficulty of calculating the happiness likely to result from

different courses of action. This topic has been extensively discussed

’

in the literature of moral philosophy and remains a considerable problem

for the adherents of utilitarianism.

It also serves to illustrate the other principal criticism of

=
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utilitarianism, which is that it neglects imp%rtant moral standards,
by supporting the satisfaction of a majority against the claims of
individuals. The point can be illustrated by the suggested case of a
friendless hospital patient whose organs could be used to spare the !
lives éf others. Would not the suffering alleviated outweigh éhe ‘
suffering caused by the patient's death?

With respect to punishment the latter difficulty is generally ;
highlighted by the argument that in certain circumstances the principle
of utility would propose the 'punishment' of innogents: In general f
éhe circumstances are so constructed that no moral theory could
support an entirely satisfactory solution. The subject is dealt with
in the next chapter since pure deterrent theories are also open to the
same criticism.

The utilitarian account then, following Bentham, justifies

punishment on four main grounds; general deterrence, specific deterrence,

incapacitation and vindictive satisfaction, General deterrence is

assigned the main role according to Bentham. It has already been

pointed out that the weight to be assigned to the 'vindictive satisfaction
of the community' is problematic. Deterrence and incapacitation are
discussed sepgrately in the following chapters and the ériticism made

will also apply to Bentham's utilitarian theory. .

In recent years a more sophisticated version of ucilitariaﬁ?&m\\\\

S
s ey

has become popular. The basis of rule-utilitarianism is that it is b

i

sometimes more beneficial to uphold a rule even though certain applications,

o T

in special circumstances, may run counter to the dictates of utilitarian

=

calculation. It is argued that the existence of an accepted rule of "
’ -~
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behaviour justifies the occasional utilitarian ‘'injustice' because- the
secﬁrity created by such a general rule outweighs the disutility of
a few occasional instances.

This is clearly an advance in terms oé handling many of the

T

criticisms advanced against the utilitarianism of Mill or Bentham. These
critikisms often take the form of constructing exceptional situations

and showing that utilitarianism can run counter to some of our m;st

deeply ingrained intuitive moral judgements. Where the utilitarian
calcuﬁation concerns the adoption of a general rule it seems to be very
diffi‘ult to construct examples where a rule would be adopted that ran

counter to our intuitive moral judgements. By considering the general

[ N ) .
case rather than the particular case the calculations become more

~

<

complex and the utilitarian response considerably more difficult to
» ’ f
ascertain.

The development of a theory of punishment based on rule-
utilitarianism digresses from Bentham's aécount based on his own principile
of utility. Bentham's account be;omeé primarily a deterrent theory
since the other features are 'subsidiary justifications'. Having used
his account primarily for illustrative purposes, I continue in the next

chapter to consider deterrence as the justification for punishment.

7
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“f‘ Deterrence

In the examinationiof a classical utilitarian theory in the”
previous chapter, two partiéhlar problems emerged. Firstly, who can justly
be punished? Secondly, how>does one assess deterrent effect?

‘ Th?se two problems axe shared by a straightfoérward deterrent

theory and this chapter c¢oncentrates on.these two issues. In conclusion
a statement of deterrent theory is presented that does not rely on
uncertain empirical data. Tﬁévreformulatioq\is considered in the final

two chapters of the thesis, after the alternative justifications have

been examined. At this stage it is hoped only to show the inadequacies

of deterrence considered as the sole justification for punitive measures

while leaving open the possibility of including a principle of .

deterrence, among others,in the final account.

. -

The question of the'punishment'of innocents has played a

~

considerable role in the literature on the subject of puniishment. The

.

diffféﬂlty of any purely forward looking account, whether a detetrent or
a utilitarian theory, is that there can only be a purely contingent
relationship between‘the offender and the individual punished. The
question of who is to be punished is answered by considerations &f

practical efficiency alone. One punishes the individual whose punishment
. ,

serves as the most effective deterrent. ‘ ,
/ .
In practice one can surmise that this will nevertheless be the 3
i

offender, otherwise the punishment would surely not provide anylkind'of

disincentive. That some connection between the offender and thé

21 .
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punishment is required to deter others from the offence seems obvious.
Nevertheless, one could realistically imagine a system qf vicarious
punishments where, for instance, the eldest child of the offender, when
there is one, is 'punished' for the offence instead. A pure deterrence
theory would necessarily countenance such a scheme if it proved a more
effective deterrent, no matter how much such a system outrages our
intuitive sense of justice, if indeed it does. Where there is no
notion of desert, who is punished depends purely upon the pragmatic
consideration of relative effectiveness.

At this point an appeal to the definition is thoroughly
inappropriate. ' The issue is whether any individual should conceivably
be used in this fashion and not the correct terminology to apply. It
is quite clear that purely on consideration of deterrence the
'punishment’ of innocents is not ruled out-in principle. In order to
do so some principle that people are not to be simply used for ulterior

oy
purposes must be introduced. The introduction of such a principle means
that some notion of desert must remain. It could be limited to the
extent that it simply stipulates that only‘the offender may be punished
while all other features are decided on considerations of deterrence.
The topicAis examined in detail in the chapter on "Desert".

It is conceivable that some situations might occur where inno-
cent victims must be sacrificed to spare the lives of many others. Even

so any such action could only be taken with a sense of violated justice.

T

It is inconceivable that any such practice could become generalised

A

becausghynjust.' O0f far greater importance is the principle of deterrence

P

when qualified by a principle of punishment only for proven offenders.

e
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Should deterrence form the sole basis for their treatment?

Thé firSt problem concerns the practical difficulty of calculating’
‘the deterrent effect. The practical difficulties are fairly comnsiderable.
It is assumed that the moré severe the punishment the greater the
deterrence. Assuming the truth of the generél-maxim does mnot help with
regard to the precise calculations required. One‘could say that punishments
should bé set at the level where increase§ in the severﬂgy of punishments

have a lesser deterrent effect than the increased severity but how does

one equate the quality of punishment with the effectiveness of the

W
w

deterrent?

The ﬁroblem can be simplified by considering the different
questioﬁs involved. 1In the first instance to assert that dgEgrrence is
the main pojiat of having criminal saﬁ;tions for breaches of the criminal
code is highly plausible. The criminal code prohibits behaviour
‘considered socially unacceptable. Attaching sanctions to the breaches of
this code ensures that it is taken seriously. At least, sanctions are at-
tached in the belief that this will deter many who are tempted to commit crimes.
The ggneral justification for a system of punishments for the infringe-
ment of the criminal code can plausibly be the believed deterrént effect
of such a system.

In the second place the questisn arises concerning the real
effectiveness of punishment. There eaﬁ be 'little argument that it is
believed to be reasonably effective but fhere ig in fact very little
empirical evidence to support the claim. Furthermore it is not easy

to see how such evidence could be obtained. The only plausible way o

seems to be to vary the severity of sentences over a period of time that
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is long eﬁough for the effects to be felt, This has in fact been done
in a number of cases for minor offences while statistics are also
available from the'retrospective analysis of 'capital' offences in
nations where capital punishment has been abolished and then re-
introduced.

. In all cases however the value of. the information gained is
debatable. Assessment is based upon a simple reduction or increase in
the rate of crimes of the kind under examination. Any changes of
sentencing policy_must be made public. Other factorskthat may be
involved must also be considered; the likelihood of apprehension, for
instance, appears to be of much importance.

All such surveys concern the deterrent effects of different
punishments, whether more or less gsevere or whether of one kind or
another. Imprisonment is opposed to corporal punighment, for example, -
in the latter case. Information concerning the deterrent effects of
having punishments at all, as opposed to having no punishments, is very
scarce. Any such experiments seem ruled out politically if not also on
moral grounds. Dufiﬁg the Liverpool police strike of 1919 and
similarly in Melbourne in 1949 there was widespread looting reported.
jhe direct correlation here lies between the crime rati, particularly
of theft and robbery, and the likelihood of arrest but ;ince the deterrent
effects of apprehension seem likely based to a large extent upon the
punishment subsequent to arrest an inférence can be made about the
deterrent effects of punishmenF in general. It would be better though

not to consider punishment on its own in this context but as one of

several independent méasures of crime prévention. This point is

/
v
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taken up later.
§ There are also further ¢oﬁp1ications. "If the punishment is

considered particularly severe then there is evidence to suggest that

courts are somewhat less inclined to convict. The evidence amounts

to ljttle more than a suggestion but seems likely enough.

On the other hand the widespread looting, the increases in
thefts and burglaries, during the police strikes in Liverpool (1919)
and Melbourne (1949) would seem to suggest that punishment doés serve
as a deterrent particularly for those types of crimgs. The fact that
it is the likelihood of arrest that is here changed does not affect the
‘general conclusion. Would arrest s;rve as a deterrent were it not
for the possibility of punishment subsequent to a;test?

There is little reason to suppose that varying the sentences
will have the same effect for different types of crime. A comprehensive
research project would have to vary sentences for all types of crime
and assess the effect in each case. There may be certain moral
objections to such a procedure. It would seem to be grossly unjust for
any individual to receive particularly gevere sentences solely for the
purpose of social experimentation. Perhaps the actual use of éxemplar§
sentences might bg objected to on the same grounds. Here thé offender
is given a particularly severe sentence for the purpose of providing a
pgrticularly-strbng deterrent.

On the other hand, the reduction of sentences for the purpose of
social experimentation is hardly likely to disturb_the offenders, and
can be considered a possibility. Nevétthelgss such a policy may well

disturb many in the general community as well as previous offenders who
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were not so lucky. The political difficulties involved in any sucﬁ
experimentation are added to the statistical difficulties already
mentioned, and any serious and accurate assessment of deterrent
efficiency.seems hard to envisage.

The lack of any accurate evidence of deterrent effects leads
to an interesting consequence. Any deterrent theory must be formulated
in terms of general beliefs to avoid the unanswered empirical questioms.

The basic principle of deterrent theory is that the aim of
punishment is to deter future offences as far as possible without intro-~
ducing greater evils in the form of excessively severe punishments than
are being eliminated, in the form of a reduction of crime. To supplement
this a statement of belief must be added, namely, that all punishments
do deter to a degree and that the heavier the punishment the more
effective it is as a deterrent.

Y

It follows that the severity of a punishment is based uggn the
extent to which society wishes to deter the‘particular‘crime, and this is
based upon general beliefs about the seriousness of the crime by and large.
The prevalence of the particular offence may also influence the calculagion.

N N .

As stated im the opening paragraph of the chapter this analysis
is developed further in the final chapter of the thesis. At th}§ stage
it suffices only to draw attention to the relationship between the
severity of punishments and the considered gravity of offence that is
shown by the reformula;ion. This exists so long as the empiricai
evidence remains sketchy and, as wili be shown, so long as this relation-
ship pertains there is a large coincidence between the praégical con-

.

sequences of deterrent and retributive theories.
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5. Retribution
Turning now to retribution and considering this as the sole
justification for punishment we find that the retributive theory is

related particularly to the question of desert. Punishment proceeds

purely because deserved by pa%t behaviour. This contrasts completely

with deterrent and utilitarian theories in that the consequences of ’

punishment are not considered. The punishment expiates the crime or

cancels it out. The symbolic scales of justice are thereby restored to

an equilibrium, the debt to society is paid. These are the familiar

metaphors of the retributive view of punishment.

To clarify the point about the irrelevance of consequences one

need only refer to Kent's famous(or infamous) prescription in his

Philosophy of Law.

".... the last murderer lying in the prison ought to be

executed before the resolution(to abandon the island) was carried out.

This ought to be done in order that everyone may realize the desert of

his deeds and that blood-guiltiness may not remain upon the people; for
otherwise they might be regarded as participators in the public

. . . . 11
violation of justice'.

The classic form of retributivism, exemplified by the metaphoric
balancing of the scales of justice, is the doctrine of lex talionis the

law of retaliation, expressed in the historic law, "an eye for an eye,

a tooth for a tooth'". The suffering inflicted in punishment should

' balance the suffering caused by the offender, the crime should be

L v SIS TS e e %7
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repeated on the criminal. According to Kant, "All other standards
are wavering and uncertain."I2

Lex talionis, however, is a particular form of retributive
thinking. As will be shown, a number of distict principles can be
distinguished as retributive principles. It can be mentioned in p;ssing
that Lex Talionis is hardly appropriate or even possible to carry out
with a great number of the offences of modern society but, against this,
it remains a popular conviction that the criminal should suffer at least
as much as his or her victim. . ;

A pure retributive theory must be distinguished from a number
of other theories with which it is associated. In the first place it
must be distinguished from any correctional theories, the ethic of
"teaching the criminal a lesson'". Whilst it may be believed that the
punishment will help prevent a repetition of the crime, were this known
not to be the case the punishment would proceed anyway.

In the second place it should be distinguished from the
satisfaction of the desire for revenge on the part of the community or
victim. Once again the punishment may in fact satisfy such a desire
but this is iargely incidental. In the vast majority of minor crimes
there seems little evidence that there is such a desire and this may
be true of more serious offences also.

“ Nevertheless, those who criticise the retributive outlook do
so on the grounds that pain and suffering are being inflicted to no
purpose, that the theory countenances a pointless multiplication of

suffering. The retributive reply to this is that the offender brought

it updon himself or herself.
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It is in this respect that retributive theories are said to
respect offenders as persons in contrast to other theories. The
assumption of choice in committing an offence makes the offender's

punishment his own respomsibility. Within the framework of legal rules

r
v

and sanctions he or she acted voluntarily and is therefore obliged

to suffer the known consequences. On this view, though, no particular
framework is implied with respect to the type of laws or sanctions
enforced, no particular view of the kind of conseq;encea is implied.
This notion aof personal responsibility applies equally to a system
where the consequences are decided purely on deterrent grounds.

This doctrine is sometimes developed into the doctrine of the
right to punishment. The peculiarity of this notion is that it
revefses the usual pattern of obligation. This 1s a right that cannot
be waived, and an obligation on the community that chooses itself
whether or not to' carry out the obligation.” Given this peculiarity it
is q;e;tionable whether the concept is useful here.

Herbert Morriglhas attempted to develop this doctrine but
unsuccessfully. The right to punishment is derived from the '"natural,
inalienable and absoluée right"bzo be treated as a person. This is a
right that cannot be waived hence the same could be true of the right to
punishment. Precisely what it means to be "treated as a person' is
rather difficult to specify and certainly Morris is unclear. The topic
is touched on briefly later in the thesis. It seems likely that being
"treated as a person'” involves having certain rights respected, certainly

the most plausible approach, and Morris' argument appears to rather vac-

uously assert the right to certain rights.
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In the event Morris argues for, not the right to be punished
but the right to a system of punishments.

:Now it is clear I think, that were we confronted with the
alternative I have sketched, between a system of just punishment and a

thorough-going system of treatment ,.... we could see the point in
claiming that a person has a right to be punished, meaning by this
linked to punisﬁm;ent".ls

There is\no argument that the two claimed rights do mean the
same and it is hardly surprising. The right to a system of laws and
punishments implies that one shouid be punished for infringements but
not that this is a right. On the contrary, in accepting such a system
one confers on others the right to punish if one breaks the law
oneself and claims the right to have the judicial system do likewise
to others. Importantly, these rights can be waived, éércy can be
shown. The doctrine presented by Morris is a complete confusion.

Let us return to the doctrine of pure retribution. It satisfies
the requirement that only the offender be punished. This requirement
remains one of the intuitive touchstones that must be satisfied. In
principle only a backward-looking account can do this. To satisfy this
reguirement one must consider the history of the case and not only the
future.

It is claimed that the doctrine also satisfies the requirement
that the offender be respected as a morsl agent. As we have seen,this
claim is one of personal responsibility; the offender is considered

responsible for his or her actions and the severity of the punishment

is decided purely by considering the gravity of the offence and the
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degree 'of culpability. The main ground for punishments on the
deterrence theory is that they serve the general interests‘of the
community by reducing criminal activity. The due punishment does not
p;oceed purely by reference to the offender's own actions in this case.

"For one man ought never to be dealt with merely as a means
subservient to the purpose of anmother ... He must first be found guilty
and punishable before there can be any thought of drawing from his
Punishment any benefit for himself or his fellow citizens".I6

As remarked earlier in the chapter, there is still room for
compromise here between deterrent and retributive philosophies, but this
is dealt with later. The principle of retributive punishments, that
suffering is due when suffering has been caused, commands considerable
intuitive support.

Similarly, the psychological propensity to retaliate may be a
fact of human nature as well as other forms of life. There is, however,
no rational basis upon which this intuition can be founded, which is teo
say it cannot itself be justified by any appeal to other principles.

At best one could claim the principle to be one of natural justice.
There are, however, several notions or principles that can be regarded
as retributive, and these should be distinguished and examined .
separately. I shall follow Nigel Walker's intelligent analysis of

retributivism and the distinctions he asserts.

He outlines four alternative retributive aims:

+
-

"Aim 4: that the penal system should be designed to ensure that .

offenders alone by suffering for their offences".

’

o s A b one = o

"Aim 4a: that the penal system should be designed to exact
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atonement for offences in so far as this would not impose excessive
unofficial retaliation, or inhumane suffering on the offender, and in

so far as it would not incréase the incidence of offences'.
('compromising retributivism')

"Aim 4b: the unpleasantness of a penal measufe must not exceed
the limit that is appropriate to the culpability of the offence".

"Aim 4c¢: soclety has no right to apply an unpleasant measure
to someone against his will unless he has intentionally done something -
prohibited".l7

The first aim represents a simple statement of the retributive
ideal. The second qualifies this in two ways that should be
distinguished. There is a condition of humanity, which has been
considered in the overview, and what might be called a condition of

.
practicality. This second condition is related not necessarily to
general deterrent considerations but to the broader notion of reduction
of offences characterised as 'reductivism' by Walker. The reduction of
crime incidence can be achieved in a variety of ways, of which general
deterrence is but one though, arguably, the most important.

As Walker points out, the uncompromising retributivist is
committed. to the justice of a punishment, if regarded a; fitting, even
1f this served to increase offences, )

As stated, the reductive consideration is eﬁployed as a
limiting principle, similarly to that of humanity, and this position
mirrors the limitation required by deterrent theories of'punishment of

of fenders oniy. As such this view can barely be regarded as retributivist

and those compromising views will be discussed in the next chapter.
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The third aim is a classic retributivist aim. The correct
punishment is to be decided by the gravity of the offence and the
culpabil?ty of the offender and not by, for instance, its exemplary
effect or, more generally, the consequences of the punishment.

To illustrate this, the debate over capital punishment is to
concern its appropriateness as a punishment and not its efficacy as
a deterrent. Again, more generally, since homicide is shown to be a
rarely repeated offence it could be argued that present punishments
gserve little useful purpose on reformative or corrective grounds. The
sevérity of sentence can therefore only be justified as having a
general deterrent effect if justification is to concern only the
consequences. As pointed out in the previous chapter, the assessment
of this effect requires empirical information that we do not possess.
The basis of the justification rests upon the belief that the
information would be forthcoming if a research project could be under-
taken. Certainly this is a generally and firmly held belief.

The retributivist would argue that the offence is one of the
most serious on the statute books and should be punished accordingly.

In particular, in a comparative system it should be punished more

severely than a less serious offence\ even if in the latter .case a

significant reduction in crime rates{ would proceed from heavier
punishments, unlike the former.

1 think this is a principle of punishment that we in general -
would be loath to relinquish and so I sball develop this retributivist

point more fully.

Firstly it must be clearly distinguished from the doctrine of

N

<
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Lex talionis. It is indeed hard to see this doctrine as anything but
systematic revenge. It is also hard to see how this doctrine could o
be practicall; employed and, when‘practiéal, hard to see how any civilized
society would practise it. Repaying the criminal in his own coin is
" hardly a condemnation of the behaviour.

Secondiy, the pracéical assessment of the degree of suffering
of the victim and the offender is barely conceivable. All the arguments
that can be levelled against practical employment of the utilitarian
principle can equally be levelled here. Certainly certain rules and
conventions can be employed to ease this assessment and, given the
bewildering variety of cases, such generalisation is entirely legitimate.
Nevertheless, the equation in terms of suffering alone seems inadequate
to the task. Moral judgements, not necessarily related to degrees of
suffering, seem to be involved too.

Given this required emphasis on rules and conventions and given Cr
the limitations of humanity, example and practical assessment, the
doctrkne of Lex talionis appears unacceptable. Importantly, it is also
entirei; unnecessary. It is one specific retributive thesis amongst others.

The alternative retributive position with respect to the severity
of punishments is that the severity of punishments must vary in proportion
to.the gravity of offences. This is a thesis that makes no attempt
to match the suffering ofovictim to offender. It ésqerts oﬁly that
between offenders, equélly,culpaﬁle for different éffences, the more
se;io#s offence should be punished more severely.

' \

In its simplest form it asserts that, for instance, robbery and

assault should be punished more severely than mere robbery. This principle

e
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was used to justify the severe sentences imposed on the Great Train
Robbers in Bri;éin (1965) of up to 30 years. At the time it was often
argued that these Sentences placed a higher value on money than on
human 1ife when contrasted with typical sentences for murder. The
assault on one of the train guards that led to his subsequent death
some considerable time later was used.to deny this accusation. It
would have been very interesting,had the robbery gone entirely to plan and
no injuries occurred, to congider the sentences imposed. The validity \
of any conclusions here though would depend upon suggestions of
alternative sentences.

The re;ributive thesis here asserts a scheme of punishments
that must be filled out by considerations of particular circumstances
and conventiﬁns. It provides a partial answer to the question of
amount. There are various ways this framework could be made substantial.
It could be done by reference to reductivist or deterrent considerations,
which would form another type of compromising retributivism, or it
could be done with reference to other practical considerations, ’
finance éor instance, or else purely with regard to considerations of
appropriateness. This can be dealt with later but this thegis of due
proportion in pugishment would seeﬁ to be one that is firmly rooted in our
intuitive conception of justice and consequently demands strong
arguments to reconsider. Furthermore, the publicaacceptance of an
alternative scheme is an issue that must be addressed as well as the
philosophical arguments, assuming,as I do, an exissing public acceptance
of such‘a scheme.

The final aim characterised by Walker addresses two matters.

-
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Firstly, punishment should be of an offender oniy. Secondly, the
offender must have acted intentiomally.

The first has been considered already. Walker claims this 1is
a retributive aim and quite rightly. The point made is that one can
embrace this aim without thereby being committed to a completely
retributivist account. This is minimal ret;ibutivism. It could be
adopted as an ethical side-constraint by a general deterrence theory
without compromising the theory too much. The purity of theory would
be lost but it is questionable if this is of any importance.

The second claim, also with regard to the question of who
should be punished, is one that would present difficulties to a
deterrence theory if accepted. In practice it is ome that is accepted,
pleas of mitigatiné circumstances, provocation, diminished responsibility
and insanity, the special status of crimes of passion; in general what
are termed ‘'exculpatory' claims. These are claims that it is not
simply what is done, the commission of the offence, that is important
but that the offenders state of mind, speaking very generally, is also
important. A purely deterrent account would find this hard to justify.
Why' should this matter if general deterrence would be improved by
assumption of strict liability for all crimes? ‘It could be argued that
no deterrent purpose would be served by punishing unintentional offences.

This is arguable but I know of no empirical research on the effects of

introducing a strict liability clause for any particular offence.
More important to this is the question of principle, should
exculpatory claims be admitted? If so this is a retributive principle,

it looks back to the conditions surrounding the deed and not forward

Sty A S e R 2, o e e
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to the consequences of the‘sentence.

Walker's approach to this principle of retribution, which again
commands great intuitive support, is to comsider the problems of its
strict application. The problems concern two types of situation. The
first concerns preventive measures, the second cases of negligence and
offences of strict liability,

A rigid adherence to this principle would mean that the law was
unable to act even where "it is as certain as it can be that a man will
commit serious and irreparable harm - such as murder or mutilation - to

-~

another person (he may, for instance, be a jealous and violent husband

"whose wife has eloped with another man). The only method of ensuring

18
that the harm is not done may well be to put him in custody for a while".

On our definition this does not count as a punishment and indeed
this is consistent with common language. It is of course hard treatment
but this alone is not enough. As Walker points out various expedients
have been introduced to overcome the problem. Offences such as
'loitering' and 'carr;ing an offensive weapon' are examples oé this as
well as being 'bound over to keep the peace'.

There is indeed a difficulty about the acceptibility of suéh
offences but their existence in current stétutes is a testament to the
strength of this retributive principle, and in practise'these offences
do not arouse much opposition though they are open to abuse. Since I(
intend to avoid discussion of the morality of particular laws then, in
these cases, punishment does proceed from the commission of an offence

and the principle is not overridden.

The second type of case,strict liability and negligence, is more
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difficult. It does again concern the justification of a particular law
since punishment does again proceed from an offence. 1In these cases the

a

difficulty is not that nothing has been done but that there was no
intention(;;—zge part of the offender.
In all these cases there are three courses of action available
to society. Firstly, it could do nothing, rigidly adhering to the
letter of the principle. Secondly, it can create offences, as has been
shown, and so respect the principle with this expedient. Thirdly, it
can deny that the principle is inviolable, and so weaken the retributive
basis of punishment or reject it totally as a basis.
Offences of strict liability, such as employers being held
responsible for the mistakes of employees, revolve around a paxticular
_notion of responsibility. The acceptibility of such offences(as offences)
depends upon éhe philosophical analysis, of the nofion and then seeing

that certain types of circumstances are suitable to its application. I

do not intend to attempt such a task but see no reason why it should
present too much of a problem. The idea of 'taking responsibility for'

as with an officer and his men in the forces, with parents agé their
children, is not one that in practise people find difficult., Given this,
the main problems councern where it should be applied legally, not

whether it should be applied at all. '

This ;ery'brief sketch does no justice to this issue but shows
a reasonable case can be made for having these types of offence on tﬁe
statutes. It may be an expedient or even a 'subterfuge' as Walker seems

to suggest but it enables the principle to be maintained. As Walker says,

to admit this principle is sometimes contrary to common sense "seems a

-
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dangerous step on to a slippery siope"‘

The final objection to this princip}e concerns the effects on
dependents of punishments, the suffering of innoceﬁts. Once more, on
the definition, they are not being punished. Secondly, it could be

-
replied that this suffering is caused by the offender and not the
state. Thirdly sentences can be mitigated and material assistance
provided for depend;nts. This would be a humane expedient but since the
suffering of dependents cannot count as punishment the objection that
it is not only the offender who is punished failg. It is quite true
however that not only the offender suffers in such cases.

It is at least a p%ausible argument that such suffering offends
the spirit of retributivism if not the letter. The great difficulty
here concerns the accepted social roles and responsibilities of parents
and husbands and wives with respect to their dependents, but it seems
clear that if no material assistance is provided when needed it could
be argued that more suffering is caused than is consistent with the
retributive justification of punishment. However, justification purely

,
on deterrent grounds need not consider the alleviation of this suffering
either if it is believed to pravide greater Aeterrent effects, but it
~does not conflict with the deterrent principle in amy way. For the
retributivist, the provision of adequate assistance to dependents dogﬁ
seen the most consistent solution but clearly involves greater expense.
I think that a full discussion though would require an analysis of the
role of the family in society and this would be a considerable digression.

In conclusion, Walker suggests that, in the light of these

objections, the principle be -accepted as '"practically desirable'" rather




40

than "morally binding" as such occasional exceptions can be made. I
find this distinction curiously phrased since he seems to suggest that
the principle itself is merely a matter of expediency thouéh the
examples discussed are clearly special cases. In‘actﬁal fact, the
only category of offences not included are those of strict liability and
these offences are'clearly defined as such. To reduce the principle to
practical desirability on this basis alone seems insufficient since he
has done little to undermine the firm moral foundatioms of the principle
in geneéral. However, perhaps this is a matter of wording, a means of
pointing out that this is not anvexceptionless moral principle. The
practicality of the principle‘clearly is a matter of much importance.

Lest it be felt that this represents a misunderstanding, Walker
remarks that the abandonment of ‘the principle is "politically out of
the question“?o This is no doubt true bu; nevertheléss his critique does
not suffice to show that the principle is not a well justified moral
position.

To summarise, the strength-of Walker's analysis is to show that
there are a series of logically distinct retributive principles. In
this he has taken his lead from H.L.A. Hart, whose“views will be

vt

considered in the chapter on Compromising Solutions. This is of
importance if one feels that, as far as possible, consideration should
be given to all or some of the various suggested justifiéations. The

final two chapters consider some attempts to do so but first some

further suggested justifications must be examined.
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Summary

The two preceding chapters have examined‘the two main
traditional justifications for punishment. Considered as the sole
justification for the practice each is open to criticism for ignoring
crucial factors. The deterrent account, by considering only the
consequences of punishment, the future good to the community and perhaps
the offender also, can be criticised for not taking gufficient account

. Ny~
of the history of each particular case. It becomes a purely contingent
matter that it is the offender who is punished rather than the hard
treatment befalling a dependent or some complete innocent.

The retributive account by considering only the history of the
case can be criticised for ignoring the wier social ‘consequences of
punigshment. In so doing it can be criticised for being solely a system
of ritualised retaliation.

A compromiging solution to this antagonism between theosies
that readily suggests itself in thelight of this analysis is the one
suggested by Professors Rawls and Hart. ‘ «

Deterrence, which more appropriately concerns the effects of
punishment in general, is taken to be the justification for punishment
in general. The system of imposing sénctions for breaking the law is
juétified because of the general reduction in law-breaking that is a
consequence, 1in other words, because of the general deterrent effects.

Retribution, concerning itself with the history of the case, is

taken as the appropriate justification for particular punishments. 1In
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this way there is no question of who is to be punished and the level of

punishment allotted can accommodate exculpatory claims more easily,
This is a tidy and promising solution énd will be examined in

the final two chapters. There are other suggested justifications

that must be considered before any conclusions can be reached though.

These are examined in the next three chapters. Once again, each will

be considered as the sole justification for the practice where possible.




6. Subsidiary Justifications-Incapacitation

We turn now to a more detailed examination of the justifications
presented by Bentham, the two s;bsidiary justifications of disablement
and reformation. In outlining "properties given to punishment" they
occur seventh and eighth in order, though it is not clear that this is
an ordinal sequence of importance.

Of disablement he says, 'The inco;venience is, that this property
is apt, in general, to rum counter to that of frugality: there being, in
most cases, no certain way of disabling a man from doing mischief,
without, at this same time, disabling him, in a great measure, from doing
good, either to himself or others. The mischief therefore of the offence
must be so great as to demand a very considerable lot of punishment, for
the purpose of example, before it can warrant the application of a
punishment equal to that which is necessary for the purpose of disabLement"}l

Disablement, or incapacitation, is a punitive measure of a
particular kind. Incapacitation is here defined as measures applied by the
governing authority that physically restrain or prevent an individual from
the commission of particular offences. In general these measures will be
punitive, that is, will involve hard treatment for the commission of an
offence. However, bogh preventive detentién and intermment, as practised
in Northern Ireland recently, for instance, incapacitative measures and,
because of their similarity to punitive measures, will be discussed here.

The common form of incapacitation is confinement in an

institution such as prison. However other forms of incapacitation are
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not uncommon, for example, house arrest, deportation and such barbaric

measures as cutting off hands and other forms of mutilation still
practised around the world.

According to Bentham incapacitation is a measure of great
severity only to a small percentage of offenders. Since it AOes involve
considerable deprivation of rights it would indeed seem inappropriate .
treatment for the majority of minor offences. No precise criteria are
offered here, though perhaps they will become clearer ;n discussing the

rationale of disablement. However the swelling prison populations of
the Western world indicate its greater use. If the use is
indeed growing it is  an interesting empirical question whether
this 1is due to the increase in serious crimes or to changes in
sentencing policy.

The primary rationale of incapacitation is clearly the physical
prevention of a repetition of the offence for a definite or indefinite
period of time

The practice can also be justified as a measure of general
deterrence but this must remain a segondary consideration. It may be
the case that alternative practices would prove more effective deterrents
in which case the primary preventive justification takes precedence.

. It is quite clear though that both aims can be served '
simultaneously. Society is protected by the incapacitative measures
which serve as a deterrent at the same time. This concurrence of aims
serves equally with other justifications than deterrence. Incapacitation

could be considered retributively appropriate as well as protective of

society, and confinement for the purposes of reform may also form a

P E—————
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combined justification. This compatibility of different aims is

discussed later. - Where incapacitation is discussed purely on its own
merits its justification is taken to be the protection of society.
Precisely that justification is offered for the more
congzoversial practices of preventive detention and intermment. These are
.
both incapacitative measures but do not follow up the proven commission
of an offence.

’ *Preventive detention, the less controversial of the two, is
enforced when the legal agangies consider:that there is strong possibility
that the individual concerned will commit an offence, generally a
relatively serious offence. The topic has already arisen in the chapter
on Desert but the point made was that, in certain cases, offences can
be created that are preventive and hence the retributive principle, that\
an offence must have been committed before attion can be taken, is
maintained., This is not always the case however and, in any event, the
existence of such laws remains a contentious matter.

The justification of preventive detention is the protection of

g

certain members of society likely to be harmed by the particular
individual. Prima facie, the protection of socigty is a justifiable aim

and hence detention, when truly preventive, is justifiable if this is the
sole criterion of justification. It is, however, never known for certain
when such detention 1s truly preventive, but At is ¢tearly a requirement

v N ',_/ .
* 13 - 3 . - - =
that the legal agencies have good evidence that the Lndlv%dual 1s likely
to commit an offence. Such evidence should certainly be publicly

available since the practice is clearly open to abuse.

A second reasonable restriction would be that the offence

.
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to be committed be g serious offence. Though’this may mean that minor
of fences are committed that might otherwise béd prevented the use of such
a controversial practice is less controversial and less open to abuse
under such a restriction. Incapacitation is a serious matter and quite
obviously the offence to be committed must be a serious ome or more harm
is dong in prevention than if the‘crime had been committed.

A further requirement is that the confinement be as short as
possible and a syskem of regular reviews be maintained.

Perhaps other restrictions should be enforced also. The
necessity for stringent restrictions is the lack of ce:;ainty that an
offence will be committed, and the relative ease with which sych a system
could be sbused. There nevertheless appears to be a justifiable place
for preventive detention, if the protection of society alone is sufficient
justification.

Interoment, as practised in Northern Ireland, raises more serious
objections. The practice is justified by the seriousness of the offence
committed, the difficulty of procuring evidence and the dang;rs involved
to those participating in trials. The inability of the usual legal
process to control the situation in any measure is taken as feasonable
justification to by-pass the usual process. |

In tgis case the apecial difficulties that create the felt need
for some measure such as internment also ensure that the restrictions to
be placed on the use of preventive detention cannot be met in this case.
The difficulty of obtaining evidence to convigt is likely the same with

evidence to intern. Such evidence as does obtain cannot be made public

without endangering any civilians involved in giving evidence. The
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conditions for fair prgctice do not obtain.

On the other hand it can be argued that society is not being
adequately protected. The situation appears to present a forced choice
between fairness to individuals and protection to society. In any
particular case many other factors will be involved. Where, as is likely,
the emergency stems from racial, religious or political divisions then
the use of internment may represent an additional exacerbation of the
situation and hence, arguably, the putative aim of protgcting society
{s not being fulfilled.

When the society is divided in this manner then very special
political problems arise which cannot be discussed briefly here.
Precisely who }s being protected in such cases? Do the legal institutions
and enforcgmaﬁt agencies represent the whole society or a group within
it? If internment is ever justified such questions must be %@ckled
though it is unlikely any adequate solution will be found. In the case
of preventive detenti;n it was argued that, under special circumstances
and stringent restrictions, purely protective measures may justifigbly o
overrule considerations of fairness. The same principle obviously can
apply to internment, but whether the measure is ever genuinely
protective and whether reasonable restrictions can ever be maintained
is debatgable.

The third case involving incapacitation concerns the treatment
of habitual offenders and the practice of confining such offenders

although the offence in question does not normally warrant such severe

punishment. On retributive grounds this practice is clearly unacceptable
»

P

for the offender is taken to have been sufficiently punished already for
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previous offences and therefore there are no gyounds for increasing the s
sentence. Slmllarly, on deterrent grounds it is not so easy to Justlfy
since the‘only deterrent effect it will have is on habitual offenders.
The main justification for confinement here is to remove the
offender from the community, to incapacitate him or her. The justification
for the increase of senience is then the same as for(preventive detention,
the confinement is justified because of the strong likelihood that the
offender will commit another offence. 1In this case, though, the type of
offence is one that would not be cons;derea serious enough for preventive
detention proper so the subject remains problemafic.

A plausible alternative is to regard the confinement as a

measure of specific deterrence, the additional punishment, as well as

. incapacitating the offender, also presenting a stronger deterrent. to

—

future criminal activity. Whether it does serve as such can be easily
researched by considering rates of recidivism for such offenders.

Rather similar problems arise in the case of indefinite
disablement. At present, pub11c feeling runs high over the release of
those who have c0mm1tted serious offences, murder, rape, child abuse and
so on. There is an understandable anxxety that offenders may.repeat
their crime, though the well-publicised cases where this\hés happened
tend perhaps to exaggerate the fears, since those released who,K do unot
repeat the crime generally do not receive publicity.

' Once‘again there is a serious conflict between the mainly
retributive consideration of appropriate sentence and the protection oé'
society. As with the other cases discussed, any punitive measures taken

against an individual in the interest of protecting society need to be’
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carefully restricted ?o ensure the interests of Epe individual are also
maintained. In tﬁé wider political context such restrictions can be
seen as an important part of the maintenance of the rights of
individuals against the rights of the state to legislate and enforce! in
the name of 'the public.interest'. The vagueness of the concept

'public interest' rules for caution in its employment.

Incapacitation is termed a 'subsidiary justification' by
Bentham and clearly this is the‘case, referring to a particular type of
punitive sanctiomn. Unlike the® other justificétions discussed, while it
can be‘considered one of the justifications for particular punishments
or one of the general justifications of punishment in society, it cannot
be considered as the sole justification. It does not have sufficient
generality for this purpose.

Its importance as one element of a scheme of justification has
grown recently. Following the lack of evidence of successful general and
specific deterrence (see appendix) it can by contrast be regarded as a
;eliably effeégive method of reducing the incidence of crime by.
physically constraining a proportion of the criminal population. In the
type of compromising theory presented in this thesis it can be considered

as one of the justifying elements of punishment in general and in

particular.
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7. Reformation

The second subsidiary justlfication presented by Bentham is
reform. This is offered as a justification for punishment and not an
alternative to it as it has sometimes been presented in modern times.

.

Consideped as the primary aim of criminal sanctions, whether the measures
imposed were punitive or not would depend upon the particular theory of
reformatioﬁ. .One can draw the distinction between reform by punishment,
of which Bentham was an adherent, reform as well as punishment, a
compromising solution, and reform instead of punishment. While any of
these could be presented as the 'correct' single solution one could also
adopt the position that the type of measures imposed should depend upon
the individual to be’ 'treated'. In other words, in the particular case,
the Qéasures considered most likely to reform should be adopted.

Stating an adequate criterion of reformation is difficult
because of different opinions on the subject. For some reformation is
only genuine when the criminal no longer desires to repeat the offence
when he or she 'has seen the error of his or her ways'. Reference to
the criminal's desires after release is hardly a satisfactory criterion
and the only clear criterion is tha£ he or she commit no more offences for
whatever reason this ﬁighz be. On this definition measures of specific
deterrence are also'reformativefmeasures, reform based on intimidation
perhaps rather than more internal refo}m of chéracter.

Bentham offers a fairly straightforward account of correction by
punishment. .

"Now any punishment is subservient to reformation in proportiom °
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to its quantity since the greater punishment a man has experienced,

the stronger is the tendency it has to create in him an aversion toward

22
the offence which was the cause of it".

In many ways this remains a conventional view but the psycho-
logical suppositions of this view do seem suspect. The aversion to the
punishment may be associated with the being caught and convicted rather é
than the commission of the offence. Agsuming there always remains some
chance of being caught there may still be a deterrent effect but hardly
that created by an aversion to committing the offence.

The correctional effectiveness of punishment certainly is
empirically suspect. Were punishment effective one would expect few to
repeat their offence after punishment i:; high rates of recidivism in
many countries apparently contradict this. Such evidence however is
used by some to demand stiffer punishments in contrast to those who
claim it shows punishment to be ineffective as a correctional measure.

The ambitious conclusions drawn from the inconclusive evidence of past
successes and failures are well illustrated by H. Wheeler.

"Punishments, despite the claims for Bentham's pleasure-pain
calculus, no longer detet crimes. Prisonefs do not expiate their crimes
and they are not rehabilitated. Thrown together with other crimiﬁals,
they learn chief1§ how to be more intrepid, if not more skilful, criminals"??

The alternative to punishment is education.

Ly v

"1) Punitive institutions will tend to give way to educational institu-
tions(educational in the sense that persons can be taught how to avoid
deferred aversiveé effects through operant conditioning) ‘ :

2) The overali punitive, or legalistic, enviromment will be reduced and

PRSI S
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somewhat supplanted by positive-reinforctement practices, with a resulting
decrease in repressive measures".24

There is much to take issue with here. The predicted changes
are based upon a speculative psychology and expressed in é language
that is persuasively obscure. The 'educational' establishments, employing
methods yet to be determined, teach the avoidance of 'deferred aversive
effects'. What are the ‘'aversive effects'? One assumes those are
punishments, in which case the system is hardly nonpunitive. When is
the 'education' complete and who decides this? What of those who cannot
or will not be 'educated"? When are the 'deferred aversive effects' used?

Until the psychology of aversive conditioning and behaviour
reinforcement is clearer its use in practices of reformation cannot be
considered. However, many of the questions raised are pertinent to any
system of criminal sanctions where reformation is a priority.

The first question concerns the principle of reform. It can be’

AN

justified as being in the interest of both the offender and the society.
It is in the offender's interest in that he or-she avoids future
punishments and, arguably, that he or she will be happier through
conformity to society's standards. The latter is a dubious suggestion
and so the offender's interest is served primarily through the avoidance
of future punishments. Society;s interest is served by the reduction of
the number of offences committed. .

Against this it can be argued that reformative or rehabilitative
measures do not sufficiently s;tisfy the expressive criterion. Clearly
.the attempt to reform indicates disapproval of the previous behaviour but,

arguably, treatment must be sufficiently unpleasant to express ‘this

—
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adequately. .

It can also be argued that reformative measures may reduce the
deterrent effect of criminal sanctions and that the crime rate might
increase. In other words, the benefit to society may be less than a
system of deterrent punishments. It does become a problem how omne
defines benefit to society. The most tangible criterion is the number of
offences committed but other criteria can be advanced, in particular,
that sog¢iety is enriched and improved by displaying the more caring
approach of reformation rather than the 'harder' approach of deterrent
or retributive punishment. For the moment, the latter claim must
remain unresolved.

It is clear that a system where reform is the primary aim can-
not function without some associated system of punishment for those who
continually resist efforts to be reformed. It also seems clear that
reform is not an appropriate respomse to all kinds of offences. In the
case of minor offences, pa:king offences, libels, petty thefts, and so
on,efforts to reform appear rather pointless and time consuming. In the
case of seriaus offences, murder, rape, crimes of violence generally
perhaps, there are réasons that can be advanced that such offenders stagd
in need of reform. Precise criteria would be hard to specify but in the
case of minor offences the argument would be that these offences are not
sufficiently important to justify the expense and effort of a campaign
of reformation.

Limiting a policy of reformative treatment to serious offenders
only, we should consider some of the questions raised in connection with
Wheeler's article about indefinite sentences and about different sentencing

of similar offences.

sy




v

It could be argued that the principle of similar treatment for
similar offences,though based on a well-entrenched notion of justice as
treating like cases alike, merely reflects conventional attitudes and
could, in time, be supplanted by the different conception of a
reformative ethic. Similarity of treatment, considered as a retributive
principle, could be replaced by individualised treatment when the
priority of reformative measures wag conventionally acknowledged. This
is speculative but is possible in principle.

The problem of indefinite sentencing raises more difficulties.
Where reformation is the single aim then, prima facie, sentences apply
until there is sufficient evidence for reform. Iﬂ cases where the
offendeé is confined until reformed then wiidly disparate periods of
confinement of different offenders can be envisaged. It would appear
that, in (retributive) definitive terms, a determinate punishment for’
the offence is replaced by an. indeterminate punishment of particular
traits of character, such as recalcitrance, stubbornness or indepen&ence.
Where reformative measures are genuinely non-punitive, i.e. do not
invplve hard treatment, this does not apply; however, strictly non-punitive
measures are hard to envisage.

There are considerable problems concerning the decision to
release confined offenders because reformed. Clearly many offenders
will attempt to ¢onvince the psychiatrist ana parole boards with varying
degrees of success. No completely re}iablg predictions can be made one
way or, another. Certainly-a system of supervision can be devised to,
nminimise risks. The use of hostels, oéen gaols and probation is a

similar attempt to gradually restore the offenders' freedom to ascertain

—~—
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the likelihood of generally 1aw-abiding behaviour. However, this
existing system retains a strong punitive element.

The obvious uncertainties of diagnosis, of evidence of reform,
indicate great caution. This applies not only because of an interest in
protecting society but also from a concern for the criminals who remain
confined who would not repeat their offence.

The impossibiiity of sure prediction suggests that there must
be constraints on a policy of reform derived from other principles. On
the other hand, it is possible that fairly reliable predictions can be
made, something that could, in principle, be empirically confirmed. If
so, then a reformative policy, where minimum and maximum periéﬂs of confine-
ment are laid down by law for each offencé punishable by confinement, seems
appropriate. Within these limits the actual period of confinement is
determined by assessment of f;e behaviour ‘and progress of the offender.
Such a system represents a compromise between reform and punishment but,
as seen, the principle of reform as a single aim is inadequate.

A second major concern is the type of measures employed to
reform criminals and the constraints required here. Wheeler, quoted
earlier, refers to a type of treatment called 'operant conditioning,

a practise associated particularly with B.F. Skinner. Very simply,
operant conditions attempts to change behaviour through the use of
reinforcements or rewards in controlled enviroments. A general account
would be a lengthy and difficult diversion. More commonly the types of
treatment known ag 'aversive conditioning' and behaviour 'reinforcement'

-

are suggested as effective means of reforming criminals. The question

N .
is whether any methods used are justified or whether respect for the
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person requires limits to be imposed. Are the use of drugs, of electric
shock treatment, or of surgery, acceptable for instance?

Certainly before any such measures can be used the” full
consequences and effects of the treatments should be known with reason-
able certainty. This is certainly not the case at present with many
suggested theraupeutic techniques, this applies particularly to
techniques that may have serious consequences on the behaviour-and
personality of the offender. It is again difficult to specify a precise
principle here since most changes of practice are likely to be ex-
perimental to a degree but those with potential to cause serious
permanent changes are particularly worrying.

Should such techniques be even considered ? It is illuminating
here to consider current practices of involuntary commitment to mental
institﬁtions. The British Mental Health Act(1959) stipulates the
lbonditions for involuntary commitment in Britain. These are summarised
in the 1976 Review.

p

"At present compulsory admission to hospital for treatment where
court proceedings are not involved (i.e. under section 26) requires the
following conditions to be satisfied:

(i) The disorder from which the patient is suffering has to be
one of the following - mental i}nesa, severe sugnormaliny, subnormality
or psychopathic disorder-

(ii) The mental disorder must be of a nature or degree which
warrants detention in a hospital for medical treatment.

(iii) It has to be necessary in the interests of his own health

or safety or for the protection o§ others that he be detained;
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(iv) If the patient is suffering only from subnormality and/or

. 28
psychopathic disorder he must be under 21 years of age'.

In cases where criminal proceedings are involved only the first
two conditions apply. That théy do apply shows that the current practise
in Britain requires that the involuntary treatment of criminal offenders
is acceptable only if they were liable to be committed anyway. They

must be diagnosed as suffering from a recognised mental disorder

sufficient to warrant detention in a medical institution. In effect

this legislation denies the need for any special treatment, or conditions,

for criminal offenders. . »

There seems to be no convincing argument that criminal offenders
should receive any form of compulsory psychiatric treatmemt except when

the conditions that apply generally pertain. This leads to .the conclusion

that while facilities should be available for the criminal to reform him-
self or herself, facilities for education and for acquiring skills and
interests, involuntary treatment should not be generally‘permitted. This
;ould apply only to those criminals suffering from‘recognised mental
disorders of a nature to justify commitment in any case. The theory that
criminality as such constitutes a mental disorder is too absurd to
consider. It is very easy to construct cases where committing a non-
violent crime is the most rational course of action available.

Other considerations should also be mentioned. The priority
of reform as a criminal sanction may involve considerable expense
practically in the emblo}ment of skilled staff. It is a sertous

consideration how much of the community's resources should be employed

in reforming its criminal population. Available resources are always

- o T
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limited and other social needs and interests must be considered in the
allocation of resources. It seems likely that reformative practices
will involve far greater expense than purely punitive ones and it is
pointless to discuss the subject as if resources were unlimited. It has
already been mentioned that a reformative policy for minor offenders
involQes considerably more effort and expense to society than is caused
by the offences. It is an important point that resources are limited.

The arguments presented in the chapter show that reformation
considered as the single aim of criminal sanctions leads to many
difficulties. It is argued that an associated or conjoined punitive
system must remain and that reformation is not always an appropriate
response at all. It is interesting also that the concern for a re-
formative policy which has grown this century and which has tended to
make punitive sanctions more humane by simulating concern for the
criminal may also threaten to deny the concern and respect fostered.

The evidence for the success or .failure of reformative policies
is difficult to ascertain but results certainly cannot be said to be
encouraging. A policy of reform and not punishment cannot be conceived
until reasonable evidence is available that we are able to effect
reforms in a humane and acceptable fashion. Until such time reform
must remain primarily the offenders' own concern with as much assistance
to their voluntary efforts as is\Siisible. The offender thus remains
responsible for his own acts and future.

There is still considerable public hostility to assistance of

this kind. The provision of libraries, workshops and teachers for

EPe

prisoners is regarded as unfair because such training is unavailable
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to some others in the community, and unjust in that the confinement is

+

-
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considered not sufficiently punitive.

However, it remains the case that rehabilitative measures are

.

in the interest of society if they are at all successful. They can

certainly be justified on the grounds of protection to society or

«

reduction of the number of offences committed. It is true that they

may conflict with retributive notions of justice.



8. Respect for persons/Principle of respect

The question of respect for persons has emerged as a crucial
topic in the %jscussion of punishment. In the chapCe; on deterrence it
13 used to dispute a principle of sentencing that is based solely upon
the effect the sentencing will have on others. It is claimed that the
offender is being treated purely as a means and not as an end, in Kantian
terms, or is simply being used. 1In the chapter on reformation the
principle of respect i} used to impose limitations upon justifiable
methods of treatment. {To a certain extent also the constraints of
humanity, discussed in dhe overview, are related to this principle of
respect.

Defenders of the retributive theory claim that the great -
strength of the theory is that the offender is treated as a person. By
holding the individual responsible for his or her behaviour, and hence

“punishable according to desert, the individual is being respeeted as an
autonomous moral agent. It is ironic that the philosophy of deterrence
and reformation that historically can claim a considerable influence in
making punishments more humane should be criticised on such grounds. ;

However, the retributivist need not be blamed for the
barbarities of the past and present. As seen, various retributive notions
can be distinguished and the view should not be associated particularly
with cruel or severe punishments. It is a mistake to suppose that
retributive punishments need be more severe than deterrent punishments.

It was mentioned in the chapter on reformation that the concept

-
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of respect here is a formal concept. There is no implication that the
criminal be respected in the ordinary sense of the word. It is a matter
of respect of the offender as a person, rather than respecting any of
his or her qualities,but this obscure formulation clearly. will not do.

Morris briefly attempts to characterise this notion of respect
implicit in the retributive philosophy. The central conceét is that of
respect for the choices of people. As Kant says, "No one undergoes
Punigshment because he has willed to be punished, but because he has
willed a punishable action'. Still, one could say the same of
reformation instead of punishment, and we are given.no reason why such
actions are "punishable™. I think it is clear that at the root of this
thinking is the view that adults are responsible for their own actions
and their consequences and that their actions, good or bad, remain their
own. The principle of respect is mainly directed against attempts to
deny personal responsibility or accountability. In the case of
éompulsory treatment in prisons or mental institutions, the disquiet
aroused is that certain methods of conditioning make it impossible to
regard the individuals actioAs as his or her owm.

B.F. Skinner's book, Beyond Freedom and Dignity, quite

explicitly claims that 'personal responsibility', 'moral autonomy' and
similar concepts are myths. WQﬁpggﬁgxdto‘ﬁée“in@ﬁfgc;ive methods of
control, such as punishment, in the belief that this\preserves individual
freedom and dignity. A full discussion of this view would be too lengthy
a diversion of this thesis.

The irony of Skinner's philosophy is that neither can the

conditioners be held responsible for their actions. Such a world is a

Y
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friéhtening prospect. There is a clue to the| concept of Tespect
required in this. It refers to the values w? display or expreas in
our treatment of others, ﬁhoever they are. 1f cr1m1na; sanctions have.
become more humane it is because we thereby display more humanitarian;
values. Punishmént is expressive in two ways. It is.a ;ondemnation of
behaviour. As such, no particular form of punishment is implied, though
generally the more severe the punishment the greater the condemnation.
This ;pplies within a consistent system of laws and punishments only, for
different gsystems may operate with d%fferent standards;

Besides this expression of reprobation, the nature of the
punishment applied expresses values abdﬁt the treatment of individuals‘
generally. The question of desert and responsibility can be pug aside
here to some extent. ‘The punishment administered reflects the principles

of those who punish regardless of the question of desert.

In this light the principle of respect becomes a reformulation of

the principle of humanity outlined in the overyiew. A precise
specification of this latter principle, the detailing of certain basic
human rights, is beyopd thg scope of this work and remains a largely ‘
intuitive concept. It'was argued that this principle serves as a con-
straintlupon all theories of punishment and does not directly compete
with these central theories. ‘

It can be objected here that too much is being required of the
principlg ofahum;nity. The main purpose of this principle is th
humane treatmént of offenders once convicted and a humane approach go
theiform and péverity of puhiéhmgnts.‘ Its concern is primarily with

v
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. phy?ical treatment.
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The princip%e of respect presented by the defenders of a
retributive justification is meant to serve a different purpose. In
punishing a criminal his or her voluntary choice to commit an act known
to be punishable is respected. It is precisely where such voluntary
' choice is felt to be absent that pleas of insanity and diminished
responsibility are considered.

It is clear that this loses much force when reduced to a'
principle of humanity. However, this is precisely the point. While one
can accept that there is much value in this principle of respect. it is
too strong a statement of the point. There is surely something mis-
leading in the argument that punishment shows respect for the offender.
Nevertheiess, there seems to be something valid in the argument too.

The acceptanée of the principle of humanity clearly requires a more
general concept of re;pect for persons and is sufficient for the
purpose without raising aII‘Ehe pfobléms of the justification of punish-

ment. It is an attempt to loosely frame a principle of respect that

does not presuppose a retributive theory of punishment.
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9. The Expressive Function of Punishment

The final justification to be discussed separately is that
presented by Joel Feinberg. This is what he terms the expressive
function of punishment. What is important about punishment, he claims,
and what distinguishes punitive treatment from other forms of hardship,
is that the treatment expresses the judgement of the community. The
sanction, imprisomment for instance, syﬁbolically expresses the
community's condemnation of the behaviour. The thesis he presents is
that "both the '“hard treatment" aspect of punishment and its
reprobative function must be part of the definition of legal punishment,
and that each of these aspects raises its own kind of question about the
justification.of legal punishment as a general practice".26

He illustrates the case by drawing attention to a number of
circumstances that clearly show the symbolism of punishment.

"The condemnatory aspecfwof punishment does sexrve a socially
useful purpose: it is precisely the elément in punishment that makes
possible the éerformance of such symbolic functioﬂs as disavowal, non-

? .
. Ny . ! . )
acquiescence, vindication, and absolution".” -

He provides examples to illustrate each circumstance. A case of

disavowal would be a country punishing a pilot for an unauthorised act

- «

of aggression. The country thereby disavows the act. A refusal to
punish could be taken by the injured nation as condoning the act.
The example of non-acquiescence he provides concerns the 'paramour’

killings in Texas where the law explicitly excuses husbands who kill their
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wive's lovers if they find the wife and lover in delicto flagrante. As
Feinberg says, in denying punitive sanctions completely the state shows
an acquiescence to the act. ’

a Vindication concerns the need to punish offenders in order to
emphasize the seriousness of the particular statute. Refusal to punish
weakens the credibility of the law. Absolution concerns the need to
punish where the reputatiom of others is at stake. Once again, a refusal
to punish may tend to call into question the innocence of other parties
involved.

There can be little question that the expressive function is
an important consideration for any theoryof punishment. That punishment
expresses the condemnafion of the community is quite clear.

In conclusion Feinberg considers the possibility of emphasizing
the symbolic, condemnatory aspect. As he points out, certain types of
hard treatment come to symbolize punitive sanctions. 1In the past it was
often mutilation or flogging, at present it is generally imprisonment.
Is" it possible to further soften t£e hardship of punishments while
maintaining the symbolic condemnation?

It seems to me to answer this question the other points raised
while discussing the other justifications must be considered. It is not
clear to what extént the reprobative judgement and the hard treatment of
the punishmént can. be distinguished. Feinberg does point out that the
punishments themselves form a symbolic expression of the community's
éondemnation. The more severe the punishment, the greater the condem-

nation. Whether this condemnation can be expressed through milder

sanctions is hard to answer. To the extent that punishments form a
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cénVentional expression then further relaxation seems possible. But
whether,. in so doing, the other aims of punishment can be carried out
is debatagle. If the expressive function is considered the sole aim of
punishments it remains a controversial matter whether or not the hard
treatment is required in order for punishments to be adequately
expressive. It seems unlikely that a solemn pronouncement of condem-

]
nation witﬁ no subsequent hard treatment would be generally gsfepCAble,
for the community could argue that such a system offers little general

~
protection.

While the expressive function'must clearly bé included in Any
theory of punishment it seems clear that the other considerations must
be included in an overéll theory. This reaffirms the general trend of
the thesis,for the expressive theory is very similar to the modified
retributivist position outlined previousiy. The modified account
asserts that punishment must be of an offender only and that punishment
‘must vary in accordance with the severity of the crime.

. The same two principles can be derived from the.expressive
theory. 1In order to condemn the act it would seem that’only the
offender can be punished. It is not clear how the act is condemned if
anyone else is made to suffer. In order to express.the dégree of
condemnation the severity of punishﬁents must vary according to the
gravity of offences. K

This i5 developed further in the next chapter where it is argued
that Feiﬁberg's analysis, though inadequate as a complete justification

for punishment, ‘offers a better partial justification than any

retributive analysis.
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However, it is argued that consideratioms of protection to the

community must also have a place in the overall justification of

punishemnt.
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10. Compromising Solutions

These last two chapters will endeavour to pull together tpe
tentative conclusions of the preceding chapters and establish that though
none of the competing justifications is singly sufficient they each have
some place in the c;mplete theory of punishment. Though it has long
been recognised that punishments can be justified in various ways, the
same sentence amenable to both deterrent and retributive justifications
for instance,it has been felt that, as a matter of principle, one or
other must take precedence. J.D. Mabbott's article, though a defence of
retributivism, is perhaps the first attempt to transcend this polarity

where the opposing justifications are argued to be morally unacceptable.

f
He develops his argument by focussing on the criminal law as a

system of conventional rules. The system prescribes a code of behaviour )

b& means of prohibitions. As Lord Devlin says '"the law is concerned
with the minimum and not the maximum"'.z8 Merely abiding by the law is
not a prescriptiégyfor good behaviour. fhe system will also lay down
sanctions to be applied when the rules are broken and, generally,
procedural ruies for detefmining‘when the rules have been broken and
further rules concerningf;he various authorities involved.

Given this sytem of rules and given that penalties attach to
breaches of these rules, then providing all parties know and accept this
system, there is }ittle more to be said. Punishm?nts are legally

retributive in that they refer back to the commission of the offence but .

not morally retributive, in that they make no moral judgements exélicitly
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about the offence or offender. Just as in a game the participants accept
penalties for breaking the rules so in the community there are punish-
ments for breaking the law.

"No punishment is morally retributive or reformative or
deterrent .... The only justification for punishing any man is that he
has broken a law"'.“'

Within this framework, which, as we have seen, is minimally
retributive, it is possible to justify punishments on any of the moral
grounds considered. It is possible to justify punishments on several
grounds at once, perﬁaps that it 1is retributively appropriate, will
deter othe;s, will incapacitate the offender, when applicable, and will
tend to correct the offender. 1In such cases punishments are over-
determined. ,

Mabbott's concept of overdetermination however differs from
this account. What is overdetermined is not the punighment sut "the
public sentencing of a man to prison visited by ﬁrison chaplains and
string quarteté"?o He adds. to this, "I completely agree that while
punishing a man we ought to make every effort to use this opportunity in
order to try in a&dition(italics) to reform him and deter ot:hers".3I

It is not clear what can be done to‘a man in addition to punish-
ing him that will deter others and Mabbott appears to be confused here,
in attempting to make deterrence and reform seconda;y congiderations to
be accommodated where possible. One suspects he geans that punishments
ought. primarily to be retributively appropriate but also to serve as

deterrents where possible. I do not think this is the.only type of

overdetermined theory available nor does it seem to do justice to the
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multiple claims presented. The main aim of this chapter is the
elucidation of the various aglternatives of overdetermined theories.

Mabbott rightly considers overdetermination and contradeter-
mination together. 1In the first case competing claims are complementary,
in the second case conflicting. Such situations will arise when
different moral principles w?ll apply to the same circumstances. For '
example, honesty as a moral principle may conflict with the moral
prohibition against ;;using suffering.( One or other of these principles
must be‘errriden. The possibiligy of such conflicts has little to do
'with the justification of either of the claims, says Mabbott. On the one
hand one can justify honesty as a general policy, on thé other hand one ;
‘can justify not causing suffering. What is important, in his view,is
that a principle is not invalidatéd because it can be overridden on
occasion and that such circumstances do not feature in the justification
o? the principle.

Overdetermination is the contrary situation where different moral
principles determine the same course of action. One may tell the truth,
not only because one does so as a rule but also because, in the
circumstances, the best conseqﬁences follow.

To a large extent/ this issue involves the distincpion between
justifying a rule and jusfifying a éarticular application of the rule.
Exceptions to the rule.arérpermitted when conflicting with another rule
that takes priority. Th; question of priority may in turn refer to the
justifications in each case but is not necessarily a straightforward

" matter. Most moral dilemmas occur when it is not. If the acceptance of

*
each rule implies prima facie obligations that conflict in a particular
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case, whether or not the overridden obligation rémaina as such is a
notoriously difficult matter.

Both Rawls and Hart present a theory of punishment that relies
upon the distinction between justifying a rule and its application in a
particular case. Hart's formulation is that the general justifying aim
of punishment is that it serves as a deterrent Yhile the justification
for particular punishments is based on desert. i.e. is retributive.
Rawls, making the same point, puts it slightiy differently in saying
that deterrence is the concern of the legislator who attaches penalties
to offences, retribution that of the judge who sentences convicted
criminals. One could add that, if one wished to include correction as
an aim,then correction is the concern of the gaoler who carries out the
sentence.

This provides a more sophiszicated account of an overdetermined
theory than presented by Mabbott. Punishments are directly retributive

and indirectly deterrent in the particﬁlaf“cése. In the general case,

the system of punishment is directly deterrent and indirectly retributive.

On this account neither retribution nor deterrence can be
considered as more important or taking precedence overall since each
applies differently. In essence each consideration, deterrence and
retg}bution, underdetermines what happens in a particular case.

It is necessary to clarify the role each consideration pléys to
avoid confusion between the justification nf whether punishment should be
applied and the justification of the amount of punishment to be applied.

In the former case the system of having pupishments'is justified on

deterrent grounds while the decision whether or not to punish is judged
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on retributive grounds,

The scale of punishmenﬁs attached to different offences concerns the
general case. The ;ore a particular offence is to be discouraged the
heavier 1is the punishment available to the courts. Whether or not this
punishment is allotted in tQF individual case is decided on retributive
grounds. On such a system deterrent concerns affix a punishment that
provides limits within which the actual punishment must fall. These
limits can be both maximum and minimum punishments though more commonly
legislators affix maximum sentences.

This dual justification of amount does not necessarily follow
from the dual justification of whether punishments be applied at all.

If a determinate sentence is affixed to all offencgs then this could be
decided on either deterrent or retributive grounds. It would be more
consistent {f sentences were decided on deterrent grounds; otherwise the
claim that deterrence is the general justifying aim of punishment is not
supported in any way by the sentencing policy. It becomes a rather
hollow claip.

It also remains a possibility that the determinate sentences of
such a system are based on some consideration of both the general
deterrent effect and retributive appropriateness,

The view presented by Rawls and Hart is not entirely clear on
the question of amount. Harg is in agreement that the question of amount
ig a separate issue.

"

....though we may be clear as to what value the practice of

punishment is to promote we 'will have to answer the question of

A similar dual justification applies to the amount of punishment.

g T T



distribution 'Who may be punished?" Secondly, if in answer to this
question we say ''only an offender for an offence" this admission of
Retribution in Distribution is not a principle from which anything
follows as to the severity or amount of punishment, in particular it
neither licenses nor requires as Retribution in General Aim does more
severe punighments than deterrence or other utilitarian criteria
would require".32

This last point has already been seen in the analysis of
retribution. The precise criteria for the determination of amount are
not made clear but it seems a form of compromise between deterrent and
retributive considerations is accepted.

The view presented by Rawls and Hart offers a tidy and
plausible analysis but perhaps not an entirely adequate one. In the
first place the many doubts about the actual deterrent efficiency of
punishments and the difficulty of any accurate assessment discussed in
the chapter on deterrence still remain. Secondly, perhaps a more
broadly-based account should be offered, the criterion for the
legislator being the protection of society rather than the narrower
criterion of deterrence. In this way the 'subsidiary' justifications
discussed, incapacitation and reformatioh, could also have a role though
the overall theory is no longer so tidy.

"The practicai working of an apparently untidy philosophical
position need not be so difficult. The practicality of satisfying
multiple aims is shown in Canada by the statement of objectives of the
Ministry of Correctional Services in Ontario, The main aims quoted are:

"to carry out the legal duties .imposed upon the Ministry by the
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courts for the protection of society, and

to attempt to modify the attitudes of those in its care and to
s Y

provide them with the kind of training and treatment that will afford

them better opportunities for successful personal and social adjustment

to the community".

«

In other words, the aim is assistance (as opposed to reform)
within the constraints of protection to the community. It has not yet
been completely established that a satisfactory policy of sentencing
can be founded purely on the criterion that the punishment is protective
to the members of the community. For instance, if rasearch were to show
that murderers are rarely, if ever, deterred by the threal of punishment
and also rarely repeat the offence, so that incapacitation would not be
justified, then if society continued to punish murder severely it is out
of deference to retributive justice. Perhaps the example is too far-
fetched or perhaps, under these circumstance, murder should not be
heavily punished. The example serves to introduce the final aspect of
punishment not yet dealt with in this chapter, its expressive functionm.
It is this aspect that is emphasised by Joel Feinberg and it is an
important aspect.

Feinberg emphasizes what he calls the reprobative symbolism of
punishment. The crucial feature of punishment, on this view, is that it
symbolically expresses the community's condemnation of the crime.

It was argued in the chapter on deterrence that, lacking accut@te
empirical data, more severe punishments are attached to offences
considered more serious, since these are precisely the offences the

community wishes most to deter. Similarly, in considering Nigel Walker's
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analysis of retributive aims, two principal points were establighed as
defensible and important. The first is that punishments be of an
offender only, the second that punishments be proportionate to the
gravity of the offence. These two principles similarly express the
community's condemnation of the crime, for once again tﬂe severity of
the punishment is determined by general beliefs as to the seriousness of
the crime. However, if empirical evidence about deterrent effects /
becomes availaSIe, the coincidence of views may no longer hold.

It has been suggested recently that differénces of sentencing
apparently have little deterrent effect though at present generallieliefs
have not been much influenced by these suggestions.. It remains an
unlikely thesis but nonetheless must be taken very seriously. It may.
perhaps be related to the type of crime. In particular, much of the
research has been conducted on serious crimes, or 'index' crimes, snd for
many of the lesser crimes the evidence may not agree. One problem here
is the acceptable limits to the variance of sentencing required to
conduct the relevant research.

The apparent coincidence of policy between deterrent and
retributive sentencing would also be affected by differing risks of
conviction for different crimes. A crime with a low risk of conviction
would warrant a stiffer sentence than one with a high risk.on deterrent
grounds since the likelihood of arrest, when known, obviously inversely
affects the overall deterrent effect. The similarity of policies would
therefore very likely cease as more evidence of this nature is produced.

It remains the case that the expressive theory of punishment i;

largely the same as the modified retributive position that embraces
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the!two principles of proportion and punishmenté to be only of an

offender for an offence. .The adﬁantage of the expressive theory is
that it avoids the stigma of traditional retributive theories,
par%icqlarly the 'eye for an e§e' variety. ﬁhen one moves away fro?
absélute values of appropriate punishment t& conventional ones, as’%he
thegdis of &ue\proportion does, the two come to the'éame thing. The
furﬁher advantage is a ¢learer statement of the justifying principle,
nam%ly that the community expresses its scheme of moral valueq through
puﬂqshment. At the same time it could be said to cultivate these values.
Changes of sentencingvpolic& are'unlikqu to reflect a complete change
of‘jalues in the c;mmﬁnity since there is rar;ly such a uniformity
AE Jttitudes, but such policy changes aré likely in turn to influence
prevflllng beliefs. The analysis of this interdependence is a complex
taskiperﬁaps comparxng conceptually to the conundrum of the chlcken and
egg.y It is claimed, with considerable justification, that all such
changes of law and policyﬂmerely refiect the changing attitudes of the ’
domi ant class which simply enforces its own ethic. Certainly a Marxist
anaiisis:would take thi; form; however, it would involve a lengthy
&ive sion to discuss this topic. |

. .Thé pxppessiQe theory .could also embrace the remarks in the
chgptkr concerniné'the expreﬁfion of respect for pers&ﬁs and of a

\

humanitarian outlook. As was pointed out in that chapter, punishmehts
) >

are expressive in this two-fold way.
The final chapter offers a'pluralistic accoynt that attempts

rise the points developed in this chapter. Nigel Walker quotes
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[

it is interesting that ﬁost of the claims of this chapter are neatly"
sumqafised here.
"Purpose of Punishment”
Article 3

"Tﬂé purpose of punishment is:

to prevent activity perilous to society; .

to prevent the offender from ccmmitti#g criminal offences and
to reform him; '

to Q}efcise educational idfluencg on ather people iﬁ order to
deter them from committing criminal offences;

to influence'developmgn; of social morals and social discipline
;mong citi?ens“

It is clear that the extent to which all these aims can be
'acﬁieve¢ must be examined, as mﬁst the question of priority when they

conflict:33 o
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_éonclusion i f

The previous chapter argues for the acceptance of two primary
justifications for punishment, the protection of society and the
symbolic expression of reprobation. Each of these in turn embraces a
number 6f aims, protectioq.embracipg measures of deterrence,
incapacitation and rehabilitation,and the expressive fupction embfacing
both condemnation and humanitarian concerns. Perhaps the humanitarian
princible éhould be kept entirely distinct since this dictates
constraints upon the conditions and severity of punishments and so acts
as a general constraint om the pract1ces justified by the pursuit of the
other aims. It does regulate the form of symbolic expresslon of
reprobation but clearly has no connection with the reprobative aspect
of expression. 1Its inclusion would require ‘a broader expressivé theory
than preseﬁted by Feinberg.

If we accept this duality of aims it remains to discuss their
compatibility and the resolution of conflicts between.them. Reservations
are expressed about the Rawls/ﬁgrt formulation de;pite its apparent apd
tidy plausibility, It is not clear that the législatér'a concérn
shoulq be solely the protection of society and not also the.reprobative
expression. Considér again'a pa?ticularly rare offqgce.' IE seems
uglikely that conclusive evidencé'will be forthcoming concerning the
éonsequences of the punishment with‘regard'to the protection.of society.

It may be the case that the degree of punishment 11tt1e affects the

xncxdence of the crime though the main poxnt 19 that the consequenCes
. ¢
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are simply uncertain. In such ; case the justification for the
sentenéing policy would be that it represents a statement of the
community's attitudes.

A different case, already discussed, concerns offences of
strict liability. As seen, the justification here is that the policy
protects members of the community rather than expressing a condemmation
of the convicted party. It is nggested that the general justification
for punishment incorporates both these elements. This is perhapg seen
most clearly by considering offences with widely differing risks of
conviction. It was observed in the previous chapter that such
differences, if known, wiil affect the severity of punishments if based
on deterrent considerations but not if based op retributive or

expressive ones.

The acceptance of both aims as joint justifications makes both the

theoretical and tﬁe practical resolution'of such sonflicts difficulf.
If neither is aﬁdepted as taking precedence geéé;ally, though- this may
happen in a particular case; then each can perhaps -be re arded as
setting constrainﬁs upoh the employment of the other. The expressiye

principle could limit a policy of mild sentences when it was felt that

%
little protective purpose was served by stiff sentences but where the
- g .,:h .
t

offence was considered serious or conversely limit the severity of

sentences imposed because the risk of conviction was low. Considerations
)

of fairness or retributive justice impose such a limitation since the

wffender cannot be held reSponsfble for the low risk of conviction.
There is room for-compromige and, if both are taken-sgeriously, a

. .

compromibiné solution is indicated though this rarely satisfies the
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search for philoéophical rigour.

Though it remains the case that those offences the community
wisﬂes most to protect itselflfrom are precisely’those'that’are
considered most serious and so, in general, there will be a fair
compatibility between the different aims, for the reasons outlined in
the text the two should be considered distinct.

It can be argued that a.great majority of the offences in complex
modern societies are what might be called 'civil' rather than 'moral'
offences and éhat the reprobétivé aspect oniy applies sériously to the
'moral"offences. The category of civil offences could include traffic
offences for instanct. ,Dif%iéult questions are raised hére and the
suggested distinction is merely iilustfhtive but, though the punishment
retains its reprobative element, as all punishments’do.by definiéion, the
punishments and penalties attached seem to'serve prié&rily as deterrents.
However, punishments attached here are still constrained by beliefs about

retribytive appropriateness that limit their severity.

. “In practice, the author suggests that the general criterion of

" protection of the community affords the better basis for the formulation

of sentencing policy, being founded on clearer practical consideration
. . . ! . )

than an assessment of general community feelings, a notoriously difficult

o )
task. Deterrent and rehabilitative measures may be hard to assess but

°

form clear criteria while incapacitation as an aim can be accomplished

with relative certainty.
"The role of expression of retributive appropr&qteness seems more

L 0

suit&ble to the assessment of ,a policy or a change of policy, rhshér than to

its formulation, In practice then its role is more appfopriaté as a

~
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constraint. It is not suggested that it is of secondary importance in
priﬁeiple by serving as a comnstraint but it is sugge;ted that in
practise it is perhaps of lesser iﬁportance.

There is a definite logic to such a conclusion. Suppose the
protection of the community, the prevention of crime, is taken as the
principal aim of the legislator. The degree of protéction required by the
community will depend upon how serious the crime is considered. The more

\

gserious it is considered to be the more the community will wish to be protected.

However, it has been remarked that the level of protection provided depends

upon many factors, criminal sanctions being one but not necessarily
alw#ys the most significaﬂt, and the pursuit of a policy of protection
by the imposition of punishment has many uncertainties. '

There must clearly be constraints upon the measures the
community is prepared to impose upon its offenders in order to obtain a
level of protection considered satisfactory. Indeed, the notion of a
satisfactory level of protectién is rather obscure and certainly such
limitations might prevent a 'satisfactory' level of protection. The
limitations prevent the cure causing more sﬁffering than the restriction
of the offence wa*rants. Thé beliefs that adjudge the seriousness of
the c¢rime, and hence the level of prbtection required,should be the same
;s those th;t asgess the appropriateness oé the sanctions imposed,
whether more strict than is-me;ited by .the offence or mot.. It is not
suggested theretwill be a uhiformity of views on this but rather that

“there will be.gener;l agmgemqu on cdnstfaints, and, as pointed out, it is

P - . . \\ »
in the nature of the case, 6f the system of laws and sanctions,that .

such agreement must be accounted for.
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It would perhaps be interesting to construct a much tighter framework to
illustrate the conclusion but its operation does seem pre-éminently to in-
volve practical decisions of policy, constraints of finance, of overcrowding in
gaols, and others. In practice the conclusion resembles the theory

presented by Hart and Rawls excepting that the general aim of detéprence

‘is replaced by the broader aim of protection of the community and that

this aim is constrained by consideration of retributive appropriateness.

Within this framework, particular punishments are justified mainly on

retributive grounds. The admission of exculpstory claims, for instance,
though justifiable on deterrent grounds, is important because of
retributive considerations.

The breadth of the topic has.meant leaving many questién;

unresolved and its difficulty and complexity render these conclusions

tentative. They are certainly neither new nor original.
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Appendix

Some thorough research of criminal research projects and
statistical analysis would be inéeresting and helpful to the thesis.
Such research however would fall more into the domain of criminology
than philosophy and would be a time consuming task.

The purpose of this appendix is to provide a very brief survey
of such empiricalyresearch as exists’that relates to specific factors
menfioned in the thesis. Not too much weight has been attached to‘any
conclusions currently derived from this evidence in discussing the
various aims of punilshment; rather ;here has been.a tentative or con-
ditiqnal acceptance of findings where relevant. -This is not to cast doubt
upon'the val%dity of any conclusions based on statistical regeafch of
criminal sanctions, though indeed few can be'considered conclusive,
but guards against an uncritical acceptance of such research.

The two primary projects reléting to the thesis are those

-

concernxng rates of recidivism and the general deterrent effects of

deferent sentences. Some research has also been done on the effects -

of incapacitation but such research tends to be' particularly speculative.
All that is presented here is evidence that is. relevant to

certain .claims and observations in the thesis." Readers are left to

draw their own conclusions.
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Recidivigm

Recidivism céncerns the specific deterrent éffects or
reformative effects of sanctions. The recidivist is an offender who
offends again after being sentenced. fhe tenﬁ "recidivist" is applied
pgrticularly to.regﬁlar re-offenders, th%se'with long ¢riminal records,
the multiple recidivists,but can also be used for those with only one
reconviction, the 'primary' iecidivists. The assessment of rates of
{ecidivism for offences must specify a definition of recidivism to be
clear, the length ;f the fo}low»up period and posgib1§ the typeé of
offences considered. S0 .

A considerable .number of research projects on this subject

have been made and details of a few are provided here.
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From U.S. Uniform Crime Reports - 1968; Table 2 - 8

presents the percentages of all persons released in

1963 who were arrested again for the same offence by

1968

Auto Theft
Burglary
Assault
Narcotics
Forgery

All offences
All other offences
Robbery
Larceny
Liquor laws
Fraud
Gambling

Embezzlement

The second table gives,by type of release, the
percentages of persons released in 1963 who were

re-arrested by 1968.

‘" Table 2 - 8

807
7%
74%
69%
68%
632
621
607
59%
46%
46%
43%
23%
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Table 2 - 9
1.
Acquitted or disgissed V9%
Mandatory release > 4%
Fine ‘ 4%
Total 647
Parole : 612
Suspended sentence and/or Probation . 55%
Fine and probation 36%

By far the most interesting statistics are those that pertain
to the recomviction rates subsequent to different types of sanctioms,
imprisomment, fining orlprobation. g

Referring to Dr. W.H. ﬁéﬁmond of the British Home Office
Research Unit (1960 and 1966), whose study followed the record of
4,000 offenders of all agesﬁf Niéel Walker quotes the following
findings.

"(a) in general, fines are followed by fewer reconvictions
than other measures.’ i
| (b) heavy fines are followed by fewer reconvictions than
light ones.

(c) 1in general, next to fines, the measure followed by
‘fewer ‘reconvictiohs seemed to be discharge (absolute or conditional).
The exceptions were the old 'first offenders' aged Ehirty or more who

received a discharge; these tended to have abnormally high reconviction

rates,

S

(d) imfzzéoament was followed by more reconvictions than

fines or discharges.
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(e) but imprisonment compared better with other measures
when applied to offenders with previous convictions than when applied

to first offenders.

(£) probation was followed by more reconvictions than

1

imprisonment.

(g) probation compared rather better with other measures
‘when it was applied not to 'first offenders' but to offenders with
previous convictions (but was still the least often effective),

(h) for some reason, however, 'first offenders' convicted of
house breaking showed lower reconviction rates than any other kind

of probationer when placed on probation". 34

.

The interpretation of these data does require careful
attention. The ability of the courts to select the appropriate sentence
would clearly make a great deal of difference and certainly sentencing
is not indiscriminate.

The data on recidivism does suggest possible changes of policy
that could be undertaken experimentally. It is obvious that many other
factors are involved and consequently there can be little assurance
that any such changes will successfully reduce reeonviction ates,

There is at least a scientific basis<for the formulation of seéntencing -
policies that aims to provide the most effective system of deterrents.

The figures given on Table 2 - 8 appear to show»tﬁat car thieves

T

are harder to deter than embezzlers. However, it is obvious that

embezzlers, once convicted, have far less opportunity to repeat the

offence because it is less likely that they will be able to regain a position

of financial {trust.’ Similar srguments may apply to all the offences
: ]
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with the lower rates of recidivism.
On the other hand, still considering purely the deterrent

aspect, no conclusions can be drawn about the severity of punishments

N N

since the general deterrent effect cannot be ascertained from these
figures. Similarly, in considering rates of recidivism and types of
punishments, the ev;dence given by’Nigel Walker's -analysis in genergl
suggests the efficacy of fines over other types of sentence. Leaving
aside all other considerations it would be necessary to know also
whether fines provide sufficient. deterrents to others who might‘commit
some offence but might be deterred by the possible punishment if
apprehended.

While the habitual offender may regard the punishmeng, whatever
it is, as an occupational hazard, the stig@a of imprisonment may pregené
a far more effective general deterremt. This is very speculative but
no other observations can be made. Slightly less speculative
conclusions can be made vhen these data on recidivism arerconsidefed

alongside the data on general deterrence.
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Assessment of the general deterrent effect

All evidence is drawn from Daniel Nagin, "General Deterrence:

A review of the Empirical Evidence:"

From a series of analyses in the 1960s and 70s (e.g. Gibbs
1968, Title 1969, Leibowitz 1965, Becker 1967) all except ome (Ftsat
1976) 3ho§ inverse associations between crime rates and several
sanctions measures, primarily clearance rates (arrests)crimca), 4

~

imprisonment probability and time served. In other words, increases in

‘

likelihood of appréhension, likelihood of imprisomment and length of
sentence all serve to reduce crime rates. ’

The individual analyses, almost all using the seme data, come
to differing conclusions, each finding significant associations betwcen
differing factors. A great deal depends upoﬂ the initial assumptions
of the analysis, and the statistical procedures adopted. It is beyond
Fhe scope of this thesis to review all éhese analyses. They‘do almost
entitely'agéee on the above "inverse associations".

Leaving aside all the uncertainties about the way these
conclusions are derived and assuming their vglfﬁity it is still not
possible to draw any firm conclusions. ) o
-1 Consider the conclusion. that length of sentences invérsely
affects crime rate. It can be argued that the reduction in crime rate
is due to the effects of incapacitation rather than the general

deterrent effects.

} . N
An increase in sentence length may well mean more offenders
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"imprisoned and so a reduction in the criminal population at large.

¢

The same argutient could apply to the increase in likelikiood of iﬁprison-

ment which in turn means more are imprisoned.

4

A éyclic relationship between the crime rate and likelihood -

of imprisoument can also be argued. An increase-in the crime rate
- . B N “."
leads to an increase in the likelihood of imprisomment. This means

that more are imprisoned, .reducing-the criminal population at liberty

and consequently the crime rate falls.

Once again these claims are speculative and the complexity

*
~

of the social factors involved allows for widely differing

interpretatioms of the available research. To illustrate this two

entirely different suggestions are offered by some researchers in this
field of the way society reacts to an increasing crime rate. Frost

suggests that an increase in crime rate leads to an increase in

sentences. Society adopts a 'get tough' attitude. Blumstein and Cohen

on the other hand suggest the reverse because society is willing'to N

N

deliver only a certain amount of punishment and also perhaps because it

1

can oﬁly confine a limited anber.V
’ All that ié certaid‘is that no defknite conclusions can be

drawn from the evidence of research projects to date. With specific

reference co\punitive sanctions and their general eifects, the research

-ghows that. these effects cannot be assessed independently of other
hY

factors, such as likelihcoc cf arrest.

.



Incapacitative Effects

"The final projects mentioned here are the small number of
’ 5

speculative projects that attempt to assess the effects of incapaci-

%

tation on the crime rate. The general ‘conclusion drawn are highly
.speculative and widely divergent and all that is done here is to quote

. e £
the individual "conclusions reached.

6 . . . ;
J. Cohen 3 provides the lowing summaries of four %“tudies:

» Th

.
Ay

1.  Clark: Philadelphia 1972 on Juveniles

Estimétes.that only 1 to 4% of all known index crimes are
avoided by incapacitation of juveniles.

"2, Greenberg: ' 1975

¥

Estimates elimination of prisoms would involve only a 1.2 to

8% increase in index crimes taking only the incapacitative effect into

- account,

-

3. Marsh and Singer: 1972, New York Robberies:

Estimates a significant incapacitative effect of 35% - 48%.

4, Erlich: 1974

“

On the assumption of a 50% reduction in time served estimates
p -

o=,

*5.6% increases in all index dffences.

7o -
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Summarj ‘

The appendix provides a very brief summary of some of the
‘research projects undertaken in comnéction with the subjegt. In the
text it is pointed out iﬁ the chapters on deterrence, incapacitations
and reformation that there is very little firm evidence to support the
empirical assumptions required by these justificationé for punishment.
It is also the case that there is little firm evidence that denles
that types of punishment are effective .to these ends.

This is to state thé case very generally. It is hoped that

the appendix, by briefly outlining the general conclusions 6f many of

the relevant analyses, illustrates this general incomnclusiveness.
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