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Abstract

Immigration is a policy area that is becoming increasingly relevant among researchers in
international relations and comparative politics as they address the difficulty advanced
industrialized countries have in controlling their borders. Most research on immigration policy
examines this issue by focusing on external and macro level internal factors which influence
policy choices and policy outcomes. While these explanations are useful, they neglect the
manner into which policy choices are translated at the implementation stage by officers in the
field.

This dissertation suggests that field officers have a great impact on policies and on their
outcomes as they are the ones who are responsible for interpreting and implementing the policies
designed by policy makers. It is argued that a micro approach utilizing interactive theories of
public policy and public administration which takes into consideration the discretion of the
individual civil servant is a useful supplement to macro and meso theories about immigration.

This conclusion is reached by a study of two countries (Canada and the United States)
and one province (Quebec). The dissertation considers the external selection process and
examines the circumstances under which field level discretion is exercised. Its conclusion is that
Canadian officials operate with a higher level of discretion than their US counterparts, while
Quebec agents enjoy an even higher level of discretion. These differences, it is suggested, are
explained by variations in political institutions, organizational structure, organizational resources
and the degree of importance attached to some overriding goal - in this case the concern for

social and cultural integration in Quebec.
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Chapter One

Introduction

Immigration has become an increasingly important area of public policy. But itis an area
which has traditionally been studied from the perspective of international relations or comparative
politics, not public administration. This dissertation looks at immigration policy from this
perspective. In particular, it considers the role field level officials have in the immigration process
in the United States, Canada and the Canadian province of Quebec. The thesis of the dissertation
is that implementation is affected by the degree of administrative discretion which field officers
have and the degree of administrative discretion varies systematically based upon variations in
political institutions, organization structures, the availability of resources and the concern for

integration.

1.1 Why is it important to study immigration policy?

It appears that over the years, liberal states have faced rising difficulty in controlling their
borders. Writers such as Waytie A. Comelius, Philip L. Martin and James F. Hollifield have
observed a growing gap in major industrialized countries “...between the goals of national
immigration policy (laws, regulations, executive actions etc.) and the actual results of policies in
this area (policy outcomes)...”." This gap, according to the same authors, is producing *...greater

public hostility toward immigrants in general ...” leading, in turn, to the adoption of more



restrictive policies by political actors who feel this growing public pressure.

The media have also played an important role in alerting the public to the difficulties that
states are experiencing in trying to control the flow of immigration. In Germany, France, the
United States and even Canada, people frequently hear disturbing stories about illegal immigration,
the high cost of immigration due to housing, education, and social welfare, weak control systems
and so forth. Recently, in Canada, we have been witnessing the arrival on our coasts of asylum
seekers and public reaction that is far from being mild.’ Certain Canadians have expressed their
dissatisfaction toward illegal or self-selected newcomers, some of them even suggesting that our
officials act more firmly in using, for instance, our “... naval power to turn back human-cargo
ships...”.*

If the media contributes to the perception that more people, today, try to enter open-door
countries such as Canada and the United States, this impression is incorrect. As a matter of fact,
humanity has always migrated, whether from valley to neighboring valley or from continent to
continent. The pressure of seeking out more commodious habitation sites, whether by nomadic
people in ancient times or by white-collar professionals today, is a process well known to students
of human behavior. Throughout history, humanity has demonstrated nomadic, restless
characteristics. No single factor explains this migratory urge. Rather, a complex assortment of
motives and circumstances account for this persistent trait of human kind. In general, people have
migrated through the ages because of dissatisfaction with prevailing conditions, coupled with a
somewhat inexplicable sense of optimism that suggests more favorable circumstances can be found
elsewhere.

In the last third of the twentieth century, however, the prospects for would-be migrants



have radically deteriorated. What fundamentally distinguishes this era from earlier ones is that the
supply of willing receiving states has fallen far behind the demand. Other than Canada, today only
the United States, Australia, New Zealand and Israel are considered to be countries of immigration.
Unlike only a few decades ago, when immigrants could choose among possible states of
destination, these remaining few receiving countries have now adopted legislation and
implemented regulations intended to significantly restrict the types and number of newcomers
welcomed into their midst. Contemporary would-be migrants, however, frequently view their
prevailing living conditions to be intolerable and are prepared to adopt whatever means are
available to circumvent entry controls implemented by destination countries.

The relative flow of migrants across state boundaries in the 1980s and 1990s may not be
any greater than that during the late nineteenth and early twentieth century. What has changed is
the extent to which the desire to migrate has deepened, the enormous number of people exhibiting
this desire, and the erection of legislative and other barriers aimed at limiting or even preventing
diversity of immigrants and massive, unwanted, self-selected international migration. Rather than
meaningfully addressing the multiple, complex causes giving rise to cross border and
intercontinental migration from the lesser developed countries (LDC), developed states are
establishing controls to regulate and even prohibit the entry of aliens. It is not clear that
governments and their public, or even experts for that matter, grasp the fundamental complexity of
the motives impelling societal migration. There is a general agreement, however, on the most
common causes for human population movement which are conventionally divided, somewhat
simplistically, into push and pull forces with the decision of migrants being influenced by a

combination of these.



Among the push factors, in addition to population pressure, are the absence of employment
opportunities, non-existent or inadequate public services such as health care and schools,
environmental degradation, and finally, state-directed or state-condoned political persecution,
oppression and even genocide. Among the pull factors, the most common is the belief that a better
way of life is possible somewhere else. This is closely followed by and related to socialization--the
desire to live within one's own social network--which produces large scale migration of particular
groups to single places. Since the early 1960s in western Europe, and over a still longer time in the
United States, Canada and Australia there have been enough examples of available employment to
fuel the aspirations of would-be migrants from the LDCs.

Some European and North American countries had extensive 'guest worker' schemes under
which hundreds of thousands of foreign laborers were formerly welcomed. In the years when their
economies were buoyant, governments of receiving countries took little if any action against illegal
entrants, which potential migrants took as a signal to follow peers and relatives some of whom
were asylum seekers who had made claims for refugee status. Many of those claims were found to
be fraudulent, yet little action was taken to deport the now illegal migrants. Certain menial jobs
were open to them in agriculture, child care, custodial and cleaning sectors and other small
enterprises willing to employ these illegal migrants at low wages within the ‘underground’
economy.

Today, the legacies of those guest worker programs and the lack of past governmental
actions to prevent or to stop illegal entrants are among the factors that contribute to difficulties in
slowing down immigration. In those countries facing migration pressures, there is a wide range of

responses to the problem depending on the saliency of the issue, the degree of polarization and the



symbolic character of the issue. All of these factors tend to influence the extent to which there is an
open informed debate about the issue. Figure 1.1 provides a comparison of these patterns. It

summarizes the relative politicization patterns of the immigration in two countries: Canada and the

United States.

Table 1.1

Politicization Patterns

Salience Polarization Symbolic/Emotive ‘
‘ Character

Canada Low salience in the past. | Limited, a submerged issue § National Unity debate
It increases with the but basis of support for monopolizes symbolic
growth of non-traditional | Reform Party aspects
immigration

The United States Low salience in the past. It | limited or none Fear of losing control of

is much higher now and the borders ( esp. with the
specially in big cities Mexican illegal
affected by non-traditional immigration)
immigration (mostly from
Mexico).

Canada and the United States are similar, with respect to immigration, since they belong to
the same category of countries, the English-speaking settler societies.* They are both nations of
immigrants and they still have “open door” policies which foster and invite newcomers to settle
permanently into their land. In the past, immigration and citizenship had produced only limited
controversy and had remained matters of low salience. However, in the 1980s, the Canadian
refugee backlog of some 100,000 cases and the illegal immigration crisis in the United States
tended to raise concerns about immigration in both countries. Moreover, the saliency of this issue

is much higher in specific areas such as the states of California, Texas, New York, Illinois, and



Florida as well as in large Canadian cities such as Toronto and Vancouver in which anxiety about
immigration, particularly from non-traditional source countries, is especially high.

In the United States, illegal immigration is a bigger problem than in Canada. The number of
illegal aliens entering the United States each year is estimated to be 500,000.° At the beginning of
the 1980s, alarmed by this massive illegal influx, the American government and the general public
felt that the United States was losing control of borders. The Immigration and Refugees Control
Act (IRCA) was passed by the Congress in the mid-80s in order to try to solve this problem. This
legislation established new sanctions on employers, it increased border enforcement and it
provided a one time amnesty for 2.6 million unauthorized aliens. If IRCA had a positive effect for
the first few years, by the late 1980s illegal immigration began to rise again.

Despite those problems, immigration has not yet been a significant political concern in
Canada nor in the United States. As Freeman in his study of immigration in liberal democratic
societies has concluded: “Political parties in the settler societies rarely attack immigration as a
means of appealing for votes. Instead, there is a marked tendency to develop an interparty
consensus (almost always expansionary, sometimes status quo) in order to take immigration out of
politics”.” The Reform Party of Canada is the most significant exception. In 1993, this party,
which espouses highly critical views on immigration, won an important bloc of seats in the
Canadian parliament (52 seats out of 295).® Nevertheless, in the 1997 election campaign, the
Reform Party stressed its opposition to distinct society for Québec rather than its hostility towards
immigrants.’ In short, even though immigration has become, through the years, a bigger concem
for Americans and Canadians who are increasingly uneasy with the arrival of newcomers and

particularly if they are “visible” and not “traditional” immigrants from Europe, political parties did



not make room for the immigration policy issue into their party platform in either of these

countries.

However, although Canada and the Unites States, compared to some European countries
such as France and Germany, have been somewhat more moderate toward the issue of
immigration, a potential for a serious crisis in those countries remains a possibility to the extent

that there are serious economic problems, or increased fear of loss of benefits for the ‘owner’

group.'

1.2 How do academics study immigration?

So far, there has been a considerable number of studies which discuss the idea that
immigration and, especially the control of immigration, raise serious problems and questions for
both the present and future stability of the state. Most of these, however, look at macro-political
institutional factors as well as at external factors and are mainly concemned with the following
questions: Which factors can explain how liberal states deal with the issue of immigration? and
how and why it is that political elites of industrialized countries seem to have lost control of
immigration and immigrant policy? There is a contemporary debate within the international
relations and comparative politics literatures between those who think that external factors better
explain migration policy and those who argue that internal or domestic factors are the key to
explaining how liberal states deal with immigrants.

The first perspective focuses on external factors and is represented by David Jacobson
(1997). Jacobson argues that the world system is shifting from state sovereignty to international

rights and he suggests that this situation explains the rights and privileges that foreigners obtain



today from a country even if they are not citizens.'" In most liberal states, the growth of the
importance and acceptance of international human rights has the effects of devaluating citizenship
and giving more rights to foreigners. As an illustration, Jacobson discusses the European
Convention on Human Rights which allows aliens to *[...] make claims on citizenship and
immigration laws on the basis of Article 3 (inhuman and degrading treatment), Article 5 (liberty of
person), Article 6 (fair and public hearing), Article 8 (respect for private and family life), and
Article 12 (right to marry)”."?

If the rise of the importance of human rights explains the expansiveness of liberal states
toward immigrants and especially why they accept unwanted immigrants, this does not imply,
however, that the role of the state is diminishing. As a matter of fact, Jacobson asserts that
international human rights’ instruments and institutions define a new role and new tasks for the
state. Rather than shrinking, the state apparatus will expand in order to fulfill its new mandate in
promoting human rights. As Jacobson writes:

The state apparatus expands in order to fulfill its mandate to promote and facilitate

human rights, particularly positive rights. Negative rights demand the state refrain

from interfering in, say, the rights to privacy. Positive rights demand action by the

state in, for example, “affirmative action” policies. The state, then, is not anti-

thetical to the emerging transnational human rights order but an essential and

intrinsic element of that order."

What this means, however, is that now liberal states are required to respect and follow the
guidelines of international human rights institutions when they deal with documented or
undocumented immigrants and refugees. While this gives more protection to foreigners, it also

makes it more difficult to control and, in particular, to slow down the rate of immigration, thus,

decreasing to some degree the sovereignty of the state."



The second perspective is represented by Gary Freeman (1995) and Christian Joppke
(1998), who disagree with the idea that the state’s sovereignty is declining because of external
constraints such as economic globalization and the rise of an international human rights regime.
Instead of arguing that state’s sovereignty is globally limited, Freeman and Joppke assert that state
sovereignty is self-limited and that this situation would explain better why they accept unwanted
immigrants.

Freeman identifies the political process as an important element of self-limited
sovereignty. To the popular question of why liberal states accept unwanted immigrants, he
proposes the following answezr “the benefits of immigration (such as cheap labour or reunited
families) are concentrated, while its costs (such as increased social expenses or overpopulation) are
diffused”.'S Therefore, it is easier for beneficiaries of immigration (employers or ethnic groups) to
organize themselves and work toward a more expansive policy than it is for the majority
population which assumes its cost. Freeman contends that immigration policy in liberal states is
“client politics... a form of bilateral influence in which small and well-organized groups
intensively interested in a policy develop close working relationships with officials responsible for
it”.'® As aresult, sovereignty is limited by these aspects of the political process. To illustrate his
thesis, Freeman uses the case of illegal immigration in the United States and demonstrates that the
state was unable to stop undocumented immigration because of the pressure of domestic groups.'’
The failure of the US Immigration and Refugee Control Act then can be seen as the result of the
coalition of civil rights groups, Hispanics and employers who pressured the government to soften
the initial piece of legislation which was presented in Congress.

Finally, Freeman argues that the expansive behaviour of states toward immigrants can also



be explained by what he calls the “antipopulist norm™. This norm is preventing political elites
from using races or ethnic groups while discussing immigration and its composition. As Joppke
explains this antipopulist norm : “ its most potent expression is the principle of source country
universalism in the classic settler nations, which no longer screen potential iamigrants for their
ethnic or racial fitness”."®

Joppke offers two important modifications to Freeman’s explanation of the expansiveness
of states vis-a vis unwanted newcomers. First, he suggests that academics should take into account
the legal process when studying immigration policy. This factor, he argues, reveals why European
states, despite zero-immigration policies enacted in the early 1970s, still accept newcomers into
their midst. The courts which have often based their decisions on ... statutory and constitutional
residence and family rights for immigrants *'° have allowed, through the years, guest workers to
turn into settlers and to bring their family in. France and Germany are both good examples of this
phenomenon.”® Both countries tried, without success, to close their doors to immigrants after
having facilitated and solicited their entry for many years.

The second modification suggested by Joppke refers to the considerable variations among
states’ behaviour when dealing with unwanted immigrants. Joopke suggests that it is important to
distinguish guest-worker immigration from postcolonial-based immigration and this distinction to
becomes clearer by looking at two European countries such as Germany and Britain. In the past,
Germany actively solicited foreigners to come to work within its borders and is now morally
refrained from closing its doors completely. In contrast, a postcolonial regime such as Britain
which never actively invited newcomers and for which immigration, at no point of its history, has

been wanted but only tolerated, can be firmer toward immigrants. This explains, for example, why

10



Britain was able to prevent Hong Kong residents from migrating despite the fact they were
considered to be British citizens. As Joppke puts it: “Differently developed moral obligations
toward immigrants in both regimes (among other factors) help explain variations in European

states generosity or firmness toward immigrants”.?!

1.3 Studying immigration differently

A brief look at these perspectives allows to understand that they both offer interesting
alternative explanations to the actual problems and questions raised by immigration and its
consequences on the stability of the state. They both give some hints on how the immigration
control issue can be studied and how it can be understood. Nevertheless, whether the state’s
behaviour toward immigrants or, in other words its policy choices, are influenced by the pressure
exercised by the international community, pro-immigrants groups or the courts, the role of field
officers remains the same. As a matter of fact, immigration field officers are responsible for
interpreting and implementing legislation and rules chosen by the state and its legislators. Their
actions are, therefore, likely, to have a great impact on the policy itself and its results. [ suggest
that a more micro approach utilizing interactive theories of public policy and public administration
which focuses upon the discretion of the individual civil servant is a necessary supplement to
macro or meso theories about immigration.

Furthermore, as Joppke has suggested : “[....] countries are internally, rather than externally,
impaired in controlling unwanted immigration” and * [...] in order to understand migration policy
and the differences between nations and their willingness to accept immigrants ... one must

distinguish between two separate aspects of sovereignty, formal rule-making authority and the
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empirical capacity to implement rules".? Similarly, both Garcia y Griego and Antony Messina
attribute many of the problems of migration policy in both Canada and Western Europe to a
problem of loss of control of the administrative process.” But none of these authors attempt to
explain what part of the implementation or administrative process is at fault, or why. This
dissertation focuses upon the capacity to implement rules and suggest that the problem lies in the
utilization of policy discretion.
1.3.1 Discretion: A Review

Discretion is a concept that has been discussed for many years in the public administration
literature. Classical American authors such as Woodrow Wilson, Leonard D. White, Frank
Goodnow and many others suggest that administrators have an important role in policy-making.?*
They argue that civil servants, through their administrative discretion, influence considerably the
policy-making process. Luther Gulick even maintains that “every act [of the public employees ] is
a seam less web of discretion and action” and he pursues in explaining that “{a]itough the amount

of discretion varies within agencies, discretion is exercised from the top of the organization to the

bottom™.”

These authors suggest that this administrative influence can be found within two particular
sets of actions. First, White and Paul Appleby recognize the significance of civil servants in the
development of policy recommendations. White even asserts that the need for impartiality and for
technical skills equips public employees well for making good policy recommendations:
“Administration may be the best-equipped branch of government to make genuinely public policy
free from overwhelming favouritism to one particular pressure group”.?® Second, administrators

use their discretion in implementing policies that often need to be adapted to particular
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circumstances. They also have to deal with vague or general legislation and thus have to make
personal decisions on how they should act.

More recently, public administration analysts argue that field-level discretion is inevitable
because laws cannot possibly anticipate all the situations that field level bureaucrats might address.
Consequently, civil servants who deliver services and deal with the general public require a certain
degree of flexibility if they are to respond to the many and different demands of their clients.
Discretion thus permits field-level bureaucrats to tailor their actions or efforts to specific and
varying circumstances.

Authors who study field level discretion define it as the exercise of personal authority.
They also observe that the use of personal judgement to make decisions in public service is usually
limited by organizational barriers. Patrick G. Scott and Michael Lipsky acknowledge these
organizational restrictions when they define bureaucratic discretion as “a range of choice within a
set of parameters that circumscribes the behaviour of the individual service provider”.”” These
parameters can take the form of organizational rules, laws, norms or even codes associated with
professional practice. Their purpose is to guide civil servants and to teach them what behaviour is
acceptable or appropriate.

Barbara Wake Carroll and David Siegel make a useful distinction between policy discretion
and administrative discretion. They define policy discretion as: * the ability to adjust programs or
policies to suit the circumstances. It is the process by which the administrator is able to use... a
judgmental decision strategy to change or alter programs to suit the clients, or in some cases, the
administrator”.?® In contrast, administrative discretion takes two distinct forms: “[o]ne is the

degree to which the administrators can alter the structure of their day-the ordering of their work-,
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the other is the extent to which administrators can define the job itself.”

A distinction is also made in the literature between the forms that bureaucratic discretion
can take. According to Michael Brintnall, the exercise of discretion defined as *“ an initiative by
the staff members themselves to treat cases independently of rules and supervisory instructions”
can take two specific forms.* First, civil servants’ decisions can be made individually to respond
more closely to the needs of each client. This treatment of cases in an individual fashion is likely
to provide more personal attention to clients than formal rules require. Second, “attention to cases
and clients can be routinized, for example by stereotyping, thus providing less individual attention
to cases or clients than formally required”.’!

So far, the literature has placed more emphasis on the study of the second and more
negative form of bureaucratic discretion. This emphasis is consistent with the majority of analyses
of field-level discretion where it is viewed as a bureaucratic pathology rather than a necessary
behaviour found in the administration.”? Lipsky is certainly the author who first popularized this
second form of bureaucratic discretion. He argues that street level bureaucrats exercise wide
discretion in decisions about citizens with whom they interact in determining the nature, amount
and quality of benefits and sanctions provided by their agencies.

Moreover, Lipsky explains that civil servants must engage in coping behaviour in order to
deal with the complexity of work tasks and the lack of resources as a matter of survival. If they
want to fulfill their functions, public employees must develop routines, shortcuts and
simplifications that will reduce the stress in their jobs. Street level bureaucrats will also use such
processes as categorization, standardization and creaming. “This latter is the process, found in

many social services areas, housing and various types of rehabilitation programs, by which the easy

14



cases are dealt with first. The “nice” poor people are housed first; the newly or only slightly

addicted get treated first”.

Janet Coble Vinzant and Lane Crothers understand discretion in a more positive way. In
looking at police officers and social service workers, they suggest that discretion can be understood
as “ the ability to make responsible decisions”, and “the power of free decision or latitude of choice
within certain legal bounds”.** According to them, exercising discretion involves making choices
between different alternatives and they argue that what comes into play is the judgment of the
choice maker replacing a more mechanistic process. They suggest that because public servants
have to make more decisions within more complex situations, discretion becomes a more
important and even necessary aspect of their daily work.

Furthermore, they suggest that discretion can take two different forms. First, civil servants
can use their judgment to decide what to do. In other words, they will exercise discretion to choose
an outcome or objective to pursue. Such discretion is called “outcome discretion”. The second
form of discretion is termed “process discretion” and it is the exercise of discretion by civil
servants for deciding how to achieve a goal.

In order to use this analysis for the study of discretion by officials selecting immigrants, a
few modifications are necessary. Before looking at the “official” and “actual” use of field
discretion in both laws and administrative procedures and also through interviews, a definition
more adapted to the context of immigration is useful.

1.3.2 Defining Discretion in Immigration Policy
At the beginning of this research project, it was expected that the data would correspond

mostly to the second form of discretion defined by Brintnall. However, it appears that in the
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external selection process, the first form of discretion, adapting to individual cases, better fit the
reality. As it will be demonstrated in subsequent chapters, discretion is often used to decide if an
interview will be required, what and how many questions will be asked, if additional documents
are necessary and if an applicant deserves a chance even if he does not fit all the legal and
administrative requirements.

Therefore, the nature of the externai selection process makes agents deal with cases in an
individual fashion. This phenomenon can be explained by two realities characterizing the
immigration selection system. First, the decisions that immigration and visa officers have to make
are complex. For example, their decisions are often based on criteria which are difficult to assess.
Chapters Four, Five and Six will demonstrate that criteria of selection such as personal suitability,
public charge, experience, knowledge of official language and others are assessed individually. It
will be demonstrated that those factors of selection can also leave some room for the exercise of
personal and professional judgment. Second, deciding if someone is likely to adapt well to his
country of adoption usually has serious implications for both the receiving country and the
applicant. This implies that agents must be cautious in their individual assessment of applications
for immigration.

Like most writers who discuss the notion of discretion, the use of judgment or the use of
personal authority to make a decision is central to my definition. Usually, there are three distinct
situations which can guide the field officers’s decision process. The first one consists of following
step by step the laws and administrative procedures when agents consider they fit well the
specificity of the cases processed. The second situation is when officers will decide, for all kind of

reasons, to diverge from these prescribed rules. Finally, laws and procedures can allow agents to
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choose between different alternatives or to even invent new ones which fit better specific cases.
The first and third situations are more common in the external selection process. For example,
some American agents pointed out that discretion was used essentially in the evaluation of non-
immigrant cases (students and visitors) but not for would-be immigrants. Thus, when evaluating
immigrants’ files, these officers appear more inclined to go by the rules and a few of them even
argued that the Immigration and Nationality Act is clear enough that there is virtually no room left
for field-level discretion.

In contrast, several officers from both Canada (Quebec included) and the United States
agree on the importance of discretion in their work. They contend that no law makers can imagine
the full range of human nature, nor predict every circumstance. Therefore, having discretion is
something that is inevitable, and indeed in their work. Many of them maintain that having
discretion makes the difference between a good and a bad choice of immigrants. Without
discretion, they also argue that their work would become too mechanical and less human oriented.

Drawing from this analysis, I understand discretion as the use of judgment to evaluate if an
applicant meets the criteria or the requirements of the legislation. Discretion is usually used to
interpret “grey areas” of laws that can never be specific enough, leaving some room for personal
judgment. For example, several American agents explained that, sometimes, decisions have to be
taken without the appropriate information such as the absence of birth certificate or other
documents that would help agents to verify the validity of personal and professional candidate’s
information. Consequently, immigration and visa agents use their personal and professional
judgment to refuse or accept applications. Officers have also mentioned the difficulty of

evaluating specific criteria such as public charge. As they say: “determining if somebody is likely
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to become a public charge for our country is not a white or black issue”.® Furthermore, overseas
agents may have a certain degree of flexibility in estimating the settlement capacity of a candidate
for immigration. In other words, they use their judgment to decide if a candidate is likely to adapt
well in his new country of adoption. Those are good examples of situations where field level
discretion is exercised in the selection process. The following chapters will provide us with a more

detailed explanation of how discretion is used in this process.

1. 4 Objectives and Plan of the Dissertation

This research project has two main objectives. First, in studying the selection process, I
want to acquire a better understanding of the job and the role of field level bureaucrats and more
specifically of those who work in the external selection process of newcomers. In fact, the role and
the importance of higher civil servants have been studied more extensively by researchers than
lower civil servants. Those who spend some time looking at field level bureaucrats have realized,
however, the importance of this group of actors in both the implementation and the policy-making
processes. My hope is to continue to expand the academic knowledge on this issue.

Moreover, studying a body of players such as overseas immigration officers adds to the
challenge since those actors have been, in the past, overlooked by researchers on immigration. As
noted earlier, those who have studied immigration have adopted a macro or meso approach
overlooking the role of immigration officers working at the periphery of the organization.

The second objective of this dissertation is to gain a better understanding of the selection
process of newcomers and to comprehend how and where officers’ discretion is exercised in this

process. In looking at two remaining ‘countries of immigration’, namely the United States and
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Canada, I will consider the selection process and examine the circumstances under which
discretion is exercised. I will look at differences and similarities and try to explain them by
looking at variables influencing discretion. My analysis suggests that while Canadian officials
operate with a higher level of discretion than their US counterparts, Quebec’s agents enjoy an even
higher level of discretion than their federal colleagues. My intention is, therefore, to explain why I
found more discretion in Canada and in Quebec. In this respect, I argue that four specific factors
namely, political institutions, organizational structure, organizational resources and a concern for
integration explain best those differences. Figure 1.2 illustrates roughly the relationship of the
three groups of actors studied with discretion. A more detailed illustration of this relationship will

be presented in subsequent chapters.

Figure 1.1
The United States, Canada and the Province of Quebec in Relation with the Concept of
Discretion
DISCRETION
Less More
The United States Canada Quebec

The dissertation is organized into eight chapters. Chapter two deals with methodology. It
begins by talking about the two steps of the data collection, one that consisted of a review of
relevant documents and another which involved an organizational survey. It also explains why I

choose to do qualitative research and to conduct personal interviews and why I have decided to
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work with open-ended questions. This chapter ends with a discussion of why I thought that
comparing the United States with Canada would be appropriate and useful and why I have made
the choice of focussing on the external selection process instead of studying the internal one.

Chapter three describes how the immigration policy is administered. In other words, it
illustrates who is doing what with a special attention given to the role and responsibilities of actors
studied namely, immigration and visa officers who are doing the external selection or pre-selection
of immigrants. This chapter is divided into three main sections which describe the organization of
departments which are responsible for managing the immigration policy in Canada, Quebec and
the United States. Among other things, this chapter shows that there are important organizational
differences between Canada and the United States. As I demonstrate in Chapters Six and Seven,
these organizational differences have a considerable explanatory power with regard to the
differences found in the exercise of discretion in both countries.

The fourth chapter of the dissertation discusses the “tools” that are used by immigration and
visa officers to make the selection overseas. In looking at laws, administrative procedures and
selection grids, I try to understand what room is “officially” left for discretion to external agents.
Again, this chapter is divided into two sections in order to differentiate and compare Canada with
Quebec. This analysis of formal bodies of rules in Canada and Quebec helps to distinguish the
formal use of discretion with the informal one and it also facilitates my understanding of the
circumstances under which discretion can be used.*

Chapter Five replicates the same type of analysis for the United States. It looks at the
Immigration and Nationality Act and at Foreign Affairs Manuals to understand how American visa

agents are supposed to exercise their discretion.
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Chapter Six uses my interviews to discuss how field level discretion is used in practice. It
presents a classification that distinguishes between three general categories of discretion;
procedural discretion, selection’s grid discretion and final decision discretiv.. ~ .. “atthis
classification permits to compare and find interesting similarities but also major differences
between the use of discretion in the two countries and the one province which are under study.

In the following chapter, I look for explanations accounting for the differences found in
Chapters Four, Five and Six which distinguish the “official” and “actual” practices of Canadian,
Quebec’s and American officials. I argue that four specific factors explain best both why Canadian
agents operate with a more considerable measure of discretion than their US counterparts and why
Quebec’s agents enjoy a higher level of discretion than their federal colleagues. Those factors are
political institutions, organizational design, organizational resources and a concern for integration.
Lastly, Chapter Eight summarizes the argument, the findings of this research and its significance

for policymaking and implementation.
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Chapter Two

Methodology

This chapter outlines the methodology used in this dissertation. The first section explains
how the data were collected. Second, it discusses the importance of using qualitative research and
conducting face to face interviews. Third, I talk about my choice of comparing two settler
countries with contrasting political institutions, namely Canada and the United States. This section
also addresses the importance of looking at the province of Quebec when studying the selection
process of newcomers in Canada. Finally, I justify my decision of working on the external

selection process instead of the internal one.

2.1 Data collection

The collection of the data was carried out in two specific phases. The first step consisted in
areview of relevant documents. In order to accomplish this task, a careful look at two different
sets of documents was required. First, I considered legislation such as the Immigration and
Nationality Act in the United States, Canada’s Immigration Law and the Loi sur I'lmmigration au
Quebec. Second, I examined official documents pertaining to the work of immigration officials,
especially administrative procedures. The Foreign Affairs Manual (US), the General Procedural
Guidelines (Canada) and the Guide des Procédures d’ Immigration (Qc) were particularly useful.'

These two sets of documents provide a detailed understanding of the Canadian and
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American immigration policies. Furthermore, they present a good overview of the selection
process. They were particularly useful in identifying zones where discretion is “officially” left to
immigration officers. Contrary to more traditional models of bureaucratic organization where there
is a minimal use of discretion by street level civil servants, immigration laws and administrative
procedures authorize the exercise of discretion more often than might be expected. Finally,
academic publications provided me with a background to understand the concept of discretion and
its meaning for street level bureaucracy. It also improved my understanding of the context of
immigration policy as well as its challenges in two countries and one province.

The second phase of my data collection consisted of an organizational survey. [ used the
snowball sampling technique to select interviewees. Nicolas Baxter-Moore, Terrance Carroll and
Roderick Church define a snowball sample as “ a group of research participants gathered by first
contacting one member of a target group or population, then asking that person to put the
researcher in touch with other members, and so on; this kind of sample is rarely representative of
the whole group or populatiqn”.2 The initial impulse came from letters sent in bulk to civil
servants [ thought had the capacity to make a contribution to the research.’ Following a reasonable
delay, I contacted these immigration officers by phone in order to schedule appcintments and to
obtain information about potential candidates for interviews. The first calls, however, were made
to supervisors to get their authorization for interviewing their subordinates.

To decide L:ow many officers I needed to interview to approach a “representative sample”
and principally to make sure that I got all the required information for a solid analysis of the
exercise of discretion in the external selection process, I used what Carroll and Siegel call the

“theoretical saturation technique”.* This technique consists of ending the interviewing phase when
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the researcher hears a lot of repetition and when she considers that she will not increase her
knowledge with additional interviews. The researcher can also stop interviewing when she feels
that a certain degree of generalization is, at this point, possible.

In total, I interviewed 47 participants. Most of them were coming from three specific
organizations namely, Citizenship and Immigration Canada, the Department of State (US) and the
Ministére des Relations avec les citoyens et de I'Immigration (Quebec).’ I also talked to other
individuals who provided invaluable background information, for example, immigration lawyers
in both countries, the director of the international office at Duke University who deals with
immigration permits, some academics from the Carnegie Endowment for Intenational Peace and
a political assistant at the Canadian embassy in Washington. Although immigration and visa
officers in the field remain the group of actors which is central to this research, talking with
academics and immigration lawyers was also useful. These actors are privileged witnesses of
immigration agents’ discretion and they provided an interesting and different perspective on its
use in the selection process.

[ interviewed officers in Washington, Buffalo, Toronto, Niagara and Montreal. Itis
important to specify that all of those agents I met had occupied more than one position overseas.
Consequently, when they were responding to my questions, their answers were influenced not
only by their most recent experience but also by their previous ones. For example, when
immigration agents were answering my questions, they often made comparisons between the
positions they had occupied in different countries.

The interviews allowed me to meet officers who had worked in diverse regions of the

globe giving me, therefore, a more general and complete picture of the working of the selection
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process. As a result, I was able to identify the differences and similarities of the external selection
process among various parts of the world.

I interviewed agents at various career points: some were currently in a foreign country,
others were between missions and occupying a position in their respective headquarters and others
currently in their home environment but had been abroad. Table 2.1 summarizes the range of
experience and gender of the field officers interviewed.® Interviews took place in 6 geographic
areas. In brief, even if it was impossible to get a true “representative sample” resulting from the
difficulties to access immigration officers, | was fortunate enough to interview agents who had
experience in most regions of the world. These interviews helped me to understand how
immigration agents executed their functions overseas.

This phase of my research prepared me to compare the “official’ selection process with
the one “in practice”. In other words, | was able to appreciate the similarities and the
discrepancies between how the external selection was supposed to be done according to the
government documents and how it was conducted in practice with all of its limits. Furthermore,
this stage of the research allowed me to understand how discretion was exercised in the external
selection process and how this differs or resembles the official policy in the two countries and the
one province I studied.

Usually, we can expect that the exercise of field level discretion will be greater in reality
than what is expected or “officially” authorized by laws and regulations. However, the only way
to measure the difference between what is allowed and what is really happening in the selection
system was to obtain the information from those who are at the center of this process. Conducting

interviews with immigration and visa agents seemed to be the best approach to get access to this
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kind of information. This concem for comparing the official use of discretion in the selection
process with the one in practice is central to this dissertation. Chapters Four, Five and Six
specifically focus on this question. Both chapters Four and Five show that, in contrast to the
traditional models of bureaucratic organization, immigration laws and administrative procedures

leave considerable space for field level discretion.

Table 2.1

Interviewees; Where they Work, Sex and Experience’

- Less than § years =3
M=9 -5S5tol0years=35
F=10 -10to 15 years=5
-15t0o20years=$§
- 20 years and more = |

- Less than 5 years =0
6 -51t010years=2

3 -10to 15years=1
-15t0 20 years=2

- 20 years and more = 4

- Less than 5 years = |
=17 -Stol0years=1!

=3 -10to 15 years=$
-15t0 20 years =3

- 20 years and more =0

2.2 Why use qualitative research and personal interviews?
I chose to use face to face interviews® mainly because I thought it was the best way to learn
what immigration officers think and how they act when they exercise their functions. Since very

little is known about the discretionary power of immigration officers in the external selection
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process, my research is exploratory and I felt that personal interviews would be best to get a feel
for my interviewees’ working environment. As Carroll and Siegel explain, when research is
exploratory, “absorbing the feeling of someone’s office environment [is] an important part of that
research. Sitting in a park ranger’s office in New Brunswick after a blizzard is different from
talking over the phone or reading someone’s responses to a mail survey”.’ In the same way,
interviewing agents in their office gave me the opportunity to understand both the pressure
characterizing their work and the satisfaction of fulfilling their functions. Sitting physically in
those civil servants’ offices allowed me to see t.e files that they were processing every day, to
hear some calls they were receiving from clients eager to receive a response and to have a feel of
the kind of relationship they maintain with their colleagues.

Moreover, it was important to conduct face to face interviews as I thought I could learn a
great deal from the body language of immigration officers. For example, while interviewing
immigration agents in Quebec, I could feel that most of them were in disagreement with the new
1996 selection grid. Their attitudes, and especially their sarcasm, when mentioning this change
revealed that they were frustrated because it took out some of their discretionary power in the
selection process.”® A mail survey or a telephone interview would probably not have provided this
type of information.

The length of the questionnaire also required personal interviews. It contained thirty-
seven open-ended questions. I used this type of question for two main reasons. First, it was
important to me that I get ideas and attitudes coming from immigration agents without imposing
my own. Second, because my research is exploratory, I wanted to maximize the information I

would learn from those interviews and avoid the loss of comments or reflection that could be key
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to my research.

Besides, it was almost required that I be there to conduct and direct these interviews as
most questions were not answerable by a simple yes or no. Being there with interviewees, when
they were responding to the questions, allowed me to repeat questions that [ felt were not
answered and it permitted me also to adjust some of these questions which needed more precision.
This process was especially useful during the first interviews when the questionnaire was tested.

The questionnaire I administered to immigration agents included eight distinct sets of
questions. The first grouping was about the personal background of officers. Starting with those
questions was strategic as [ thought beginning the interview with easy and “non- threatening”
questions would help them to open up. The second set interrogates interviewees about their work
and their functions. I wanted to determine if policy instructions were clear, unambiguous and
inconsistent. I choose to ask those questions because policy instructions that are unclear,
ambiguous and non consistent is one of the major causes of discretion discussed by students of
bureaucracy. The purpose of this section was also to determine if efforts were taken to assure
consistency in the treatment of immigrants. The third and the fourth sections of the questionnaire
consisted of questions about the selection process itself and relations between field offices and
other levels of the organization. Answers to this bloc of questions helped to improve my
understanding of the external selection process and to determine whether distance was an
important factor in discretion. With the fifth group of questions, my objective was to learn how
immigration agents define discretion, how they conceive it and how they use it in their work. The
sixth, seventh and eighth sections of the questionnaire included various questions covering

different aspects of the work of immigration officers. I asked questions about levels of difficulties
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of their functions , the appeal process for applicants to immigration, the organizational culture,
their education and their opinion of what makes a good citizen.

Lastly, I used face to face interviews because I was afraid discretion would be a difficult
and delicate topic to discuss with immigration officers as the discourse of political accountability is
more popular than the one of administrative accountability, the last one raising a number of
important concerns for both the public and the political elite." Additionally, for most researchers
and for the public in general the notion of discretion has a very negative connotation, certain
students of administration even considering it as a form of bureaucratic pathology.”? Therefore,
having interviewees answering a written questionnaire could have allowed them to think and to
work or adjust their answers to the public opinion or to departmental policies and this is precisely
what I wanted to avoid. It was essential for my research to leam how these civil servants were

selecting newcomers in contrast to how they were supposed to make this selection.

2.3 What motivates my choice of comparing Canada with the United States?

Countries differ significantly in their values and approaches to the entry and the ultimate
inclusion of foreigners. The first most obvious distinction is between those that take in newcomers
from the outside and those that do not. Various patterns of mixed immigration/emigration exist
within these two categories. Freeman distinguishes between three national traditions: settler
societies (e.g. USA, Canada, Australia), recent mass migration states (e.g. France, Germany and
other northern European states) and traditional sending states (e.g.. Italy, Spain, Portugal, Greece),
some of which have very recently begun to experience immigration.”” For the sake of

comparability, I chose to study two settler or open-doors countries which have contrasting political
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institutions, namely, Canada and the United States."

The United States has a presidential system of government characterized by separation of
powers while Canada has a parliamentary system of government which concentrates power. One
might suspect members of Congress would be reluctant to leave discretion into the hands of civil
servants since, once the laws have been sanctioned, their intervéntion power into the
implementation process is limited. Leaving discretion to bureaucrats in the US amounts to
transferring policy authority from the legislative branch to the executive branch.

In contrast, the principle of ministerial responsibility in Canada does not allow such a sharp
distinction between the executive and the legislative. The Prime minister and minist