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ABSTRACT

k N
Sociological studies indicate that American regulation of bi9~/

medicine is not achieving its goals. It is the purpose of this thesis

1
to show that this is due more to an inadequate conceptualization of

issues thani}o'ineffectual implementation. It will‘aréue that this
conceptualization is determined by the origins of the American tradition Y

of liberal humanism in the history of ideas, and that therefore the
. -»” - .

prese social crisis has a theoretical countexrpart in philosophy which "

P . f ' . 4
must be examined. ) .

In sum, this thesis describes the influence of Descartes, Hobbes

and Locke on the founding of the American tradition. It identifies as

4

the coriginal point of theor;tiéal diffi&ﬁlty ;:;bartes' rational arithro-
pology whose dualism ultimately produces an antagonism in American

regulation of biomedicine between ethics and science and between indivi-

daalgand society. Further it shows that because a rational anthropology
characterizes man inadequately that American regulation cannot geet the

theoretical requirements of liberal humanism and that, despite its roots -

v

in a raticnalist natural law philosophy,it is gradually approaching

1

biological pragmatism. ' . '

Finally this thesis concludes that philosephers and policy-

makers who would be faithful to the principleé of liberal humanism with-

in the context of-Biomedicines must show how the biomedicinal project of

-~

human self—creatioh can serve the noral procese of human self-emancipa- o

~. - ~ .
tibn. - * v

{iii) ’ < ‘ .
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INTRODUCTION
—_— e YN

Any action, whether it is collective er individual, can ba
characterized as ;human" if it presupposes”\k\swledge of two things:
first, knowledge of what it is that is happening, and secondly, know-
ledge of what difference it will make. Yet knowledge of both these
factors- cannot explain human action .unless both together are robted in
a coherent interp;itation of the nature of man - of who he is as actor,
and where he stands w1th1n the world with which he interacts. Men,
whether poets o; psycholegists, priests or scientists, politicians or
parents, all bring to their actions, images of themselves as human
beings, not conjured from cenvenlent daydreams but carefully woven by
many deft hands - 1mages whose weft and warp are the insights of human
hlstory closely crossed by the intractible flbres of everyday experience.
And as all don clgaks of man-made fabric they choose a. way of life where
stlmulus calls‘{Prth responsibility and action expresses purpose

An analysis of the history of 1mages whmch have shaped the way
of life each of us has chosen,' if pProperly pursued, would be a task for
many disciplines. -Nevertheless, there 1s preeeut in our culture, as in
any other, a domlnant trad1t16n unifying this mult1p11c1ty of 1mages -
a tradition which, as it Provides formal organization of all aspects of

human experience, expresses a philosophy. 1In our culture, this philoso-

phy and way of life isg best termed "liberal humanism. "

L
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Such a philosophy may gt be as rigorously systematic as the
. . /
writings within the discipline itself, yet the philosophers who have

been honoured as the greatest members of their age have been those who
were able not only to explain human experienfe in a most comprehensive .
way but. to utilize the most powerful of images already operative in the
lives of the men arcund them. Thus, as phllosophers, they have been
able to héfp?men make a satlsfactory adjustment to reallty and to choose
a way of llfe and activity destlned to become the threads for new tradl-
. ’ ! :
tions. : | , 5

.

This integrity of human ideals and human action carries with it
two implications.
First of all, the validity of any way of life, and thus, of any

philosophy, mesﬁ lie at least in its adequacy. If practical factors -

emerge in human experience which remain ambiguous - i.e. their‘existence

‘in the light of a phllosophy seem irrel@vant - or if resolution of any

»
[

practlcal problem accordlng to a held philosophy generates more dlfflcul—
\

ties than it resolves, then that philosophy must be analyzed from its

roots, in search of conflicting assumptions.' On the other hand, any

philosophy (or for that matter, any theoretical activity) is purely o

imj:;ij§¥qif it has no origin in practical reguirements, or if it makes
£

no ference to practical activity. Both the meaning and the validity
* \
of phllosophy lie in its capac1ty to organlze ::zan experience.
5 [
Secondly, the significance of the inte lation bétween theore-

» »
tical and practlcal activities means that a brﬁgkdown in social tradition

goes hand-in-hand with a similar breakdown in philosophical tradition.

As londg as a social tradition remains cohesive and human relations function
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, . .
smoothly, the philosopher's task is one of conceptual clarification and

application. However, what appears as a culturaa crisis will have a
’ -

-

. ) __,J
‘formal counterpart. Thus the- alert philosopher who recognizes that con-

temporary argument is no longer simply the healthy exercise of -insight
but a creeping malaise will initiatea total’ rethinking of the philoso-
phical framework assumed by that éradition in order identify assuﬁp-
tions which make current coneepts Hivisive or ﬁé;;;;joempotent.

With these two Principles I begln with thg assumption that there
is a necessary relation betwaen phllosophy and secial practxce.ll This
is not to claim that partlcular laws, political pollc1e$ and soc!ii \
mores are logically related to philoscophical ideas as conc1u51ons en-
tailed by a premlse.2 ThE relatlonshlp is much looser than this but

still very powerful: 'ratgér than determiningiwhat we'think philoso-~

phlcal ideas tend to affect what we See and only then. what we thlnk

. f
about what we see. . ~— ~

In particule; I begin with the assumption that our way of life
which I have éhlled "liberal humanism" is in its expression in our own
society hecessarily related te the Qistory of modern philosophy. It is
the purpose of this thesis to identify and anEIyze a crisis in our ~
societg‘especially as it is revealed by our ptrsuit of the biomeaical
sciences - a crisis which is rooted in our expression.of the liberal
huﬁanist'philosophy. Thus this anaiysis is basea on an_invesﬁigatioﬁ
.oé‘tﬁe development of ;he ideas ‘of liberal humanism from an ﬁistorical
viewpoint, in order to show what this way of life and phllosophy means

to us and how it shapes our percefftion of issues and formulation of

prlnc1ples in our practical affalrs. As such an analysis is of
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philoscphical interest, the issues arising in relation to biomedicine

A

serve as a stimulus for studying the history of philosophical ideas.

But this is al'so of biocethical interest as resolution of these issues
are pésing great practical difficulty.

i

‘ -

-~

Twenty five years ago’'John Macmurray, a British phllosopher,
1dentlfzed the trouble spot for hoth phllosophers and 50c1ety whlch he
saw underlay the growing tension within liberalism of his time. This

he termed a crisis of the personal, and he outlined what were its the-

-

oretical and practlcal\aounterparts. It is worth understandlng vhat he

meant by this because the theoretlcal question whlch he Zgised as central

.
.y

for modern phllosophers, ‘"what is the form of the personal’" is finding
a practical existqpceldg a péipt of st&lémate in bioethics as the gues-
tion "what is a person?" That is, because thé theoretical question has

not been answered adequately, it is emerging in the practical sphere

.

where decisions must be made, as a point of impasse.

-

Macmurra} saw the practical aspect of the crisis of the personal

expr%gsed in two factors. First of all, ‘there was occurring wﬁat'TE{f

.

called an "apotheosis of the stéte.“ Men were abandoning IESPOHSlblllty

for their own llves, subordlnating personal values ‘to functlonal exigen—

cies, and looking to the state as a source of salvatlon. The second and

.

related factor, he sald. concerned the general decline of religion. Be-
cause religion gilyes men a sensitivity to personal values and to human

dignity, its decline has simply reinforcedastate authority. Thus he
ﬁrophesied with depressing accuracy: '
“Success will tend to become the criterion of rightness, and

there will spread' through society a temper which is extraverte Agma~
tic and merely objectxve, for whlch all problems are soluble ¥y better

fj\; ’ | . ' .l . R
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organization.™

-

philoéophical counterpart to*this social crisis was tc be found in

the question of the form of the personal. Té justify this identification,

-

he gave a summary atcount of the development of the modern philosophical

‘tradition and the 51gnificance of the points of conflict within that tra-

J;\\é?he followlng is a summary of his aréhment.

successful philosophy, as it has already been noted, must be
able to organize all human experiencej— i.e. to.egpresslwithin kt's sys-
tem the forﬁ gf that e*periénce. This system must include especially a
philosophical anthropology adequate for explaining how man expexiences
himself and dhy this experience appears as it‘does. However it has been

precisely this point which has proved most troublesome for medern philo~

‘sophers - as they have expressed it, it is the problem of the nature of

the self.

~-—

Modern philcspphers havg»understood knleedge to be of whatever
is real ig human experience as opposed toc whatever is "subjective" (the
preduct of the imagination) - that is,rto be whafever can be referred to

- i
an object. At the‘inception of modern philosophy such knbwledge was
thought to be whatever was determinable within a mathematical syspem and
the object was underétooﬁ'as a combination of idéntical units{ kﬁown as
its "substance". Modern philosophers, in this first phas;, then gave,

... a primary attention to the form _through which the material
world - the world of substantial objects - / could / be rationally deter-
mined. Its pxoblem was the form of the material,"

) . - . .
However, the atteémpt to establish the reality of the self in terms of

substance led to a scepticism fdYr it required (as for any other object)

@

an a priori -synthesis, and for this no'objective'basis could be assigned.

~



self, like an organism taken as a whole, was seen as a harmonious ba-

lance of differences (rather than a combination of identical units)

For one could know other objects by explaining them in terms‘of a mathe-
matical system, by relating the identical units of cbjects according to
mathematical laws. But how could one know the nature of the self for to

represent the "self” in this way‘would require another, more fundamental

self to'give the mathématical relationship - and so on, ad infinitum.

Furthermore, regardless of the question of its "reality™, ‘the concept

"substance" could not account for nor give meaning to man's conscious

experience’ of spontaneous self-directed develcpment. .

The new biology provided philosophy with a frame more suited to

the latter task, at least. This arase out of the concept of the "organic".

Macmurray defines the organic, in its full form as "a dynamic eguilibrium

of functions maintajned throuéh a progressive differentiation of elements
faals 5 .\ . . .

within the whole." With this new concept came dialectic, a new logic .

which competed, in biclogy, with the mathematical logic of physics. 'The

N -

which continued to act in a spontaneous progressive differentiation. N
o ~

This concept of the organic, Macmurray said, continued to domi-

nate modern philosoflly from Rousseau until Whitehead, when once again

questions about the ddequacy of the form of the concept were raised.

There remained, despite its explicative powers, a twofold problem which

-

has resulted in two kinds of break from the Kantian tradition - the first

school, logical empiricism, claimed that the concept of the organic was

unnecessary as a logical form, and the second, existentialism, that it

also was inadequate.

Logical empiricism denied that dialectical logic was necessary

)
_—
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or even useful as a tool for the sciences. This criticism was given
 force by the development of a new maﬁhematiés bagable of representing
biological functions and processes. Consequently it dismissed most
philo;ophy‘which attempted to exéress and resolve human-probléms as a
meaningless me;abhysics and confined itself to rigorous analysis of
language. - 1

The existentialist school also broke with the certral philoso-
phical stream but in a different way. Kirkeéaard, a leading existenti-
alist, realized that éhs\organic was still unable to express the pro-
blem of the existing indig3§ual. He saw that for personal life where
there occurred a tension of opposites, synthesis did not occur in a
‘spoTtaneous.fashion but required a specific personal choice between
them. In other words, he was forced to believe in tﬁe existence of a
self prior to personal development, an existence which was not eX-
pressable within the dialectic form. . In consequence, he abandoned _
logical from altogether in favoux of direct confrontation with problems
of personal existence. This however was also, Macmyrray said, an

- . /

abdication of systematic philosophy itself; for éxpression of these
prcblems could be give; only poetically.

wWhat then can be the outcome %6: philosophy? Macmurrary summa-
rizes his position in ;his way:

4

vwe need not accept this scepticism as final. Philosophical

scepticism is always formal; that ip to say. it is relative to a
particular form of thought. It arises from the discovery, through

" philosophical analysis, that the most adequate instrument of systema-
tic thought which we possess is unable to represent our experience as’
a unity: and since the unity of experience is the correlate of the
unity of the Self, this means that the form of our thought is inade-
quate for the comprehension of selfhood. Thus Hume's scepticism is a



scepticism of the adequacy of the comcept of substance, and so of the
form of the material. The Self can not be conceived on the analogy

of a material object. The scepticism of Kierkegaard—the mobt devas-—
tating of all modern scepticisms-=i3 a criticism cof the form of the
organic in its fully developed Hegelian form. It means that the true
Self cannot bé conceived through the organic analogy. It is not an’
organic uwmity. Such scepticism is valid iumder a condition. It is
valid only 1if the form in question is not merely the most inclusive
form of understanding we yet possess, but the most inclugive form we
can ever construct. This, however, can never be demonstrated. The
answer to Hume’'s scepticism of the form of the material was the con-
struction of the form of the organic. To the contemporary scepticism
- of the organic, the answer will be, if we can achieve it, the construc-
tion of the form of the personal. Such an instrument of thought would
have a finality denied to the other two, for we should no longer be
attempting to understand our human experiencd on the analogy of our
knowledge of organisms or of physical substhgces, but directly, in
terms of the personal character which is i own unique distinection."

Macmurray concluded from his study of - e;;e new directions that
the philoscphical problem facing the modern tradition was tightly re-
cognized by the existentialists to be that of the personal (especially
because it is confirmed by a corresponding cultural crisis). Yet the
logical eépiricists also percelved rightly in identifying the ﬁhiloso—
phical problem to be one of forq. Thus he concludes that the central
question must be, "what i3 the form of the personal?" He saw that any
new system of pﬁilosoﬁhy must be able to identiff the underlying form
of:ﬁal experience including that of the biological,” physical and social
sciences and that the test of adequacy for this system will be its ca-
paéi:y to expregs man's experien%e of himself in all its aapecté.

Given both the philosophical and the practical crisis, Macmurray
returned to Epe original assumptions of the modern tradition, to pursue
a line of reasoﬁing developed from their correspondiﬁg alternatives;
The central starting péint he chose, in contrésc‘to De7qgftea, the
philosophical father of liberalism, was a conception of the self not

first as thinker, but as agent.



At Macmurray's time of writing, this step appeared interesting
but perhaps not really compelling. In isolation from pressing practical
"issues academic spfculation often remains in texts and journals., If his
stép was not'compelling it was because, while, as.he said, people acknow-
1édged,ip a general way that our century is one of revelution, charac-
teristics denoting a crisis of liberalism seemed parficular%zed in re-
‘mote countries whether fascist or communist, and hardly evident in their
own backyards. But Haémurray saw that, as human history had now become
whole cibth, the free world was inextricably 1nvolved: Symptoma:;c was
the fact that people in his own nation were simply abandoning personal
responsibilities to political authority and the state was being forced
fo assume functions in areas where it was by nature unfit.7

Today, i& countries where liberal democracy has champioéed
personal freedom, cften despite political and economic cost, uneasy
tension exists between individual and state prerogatives. What is S0
ironic about tHis tension is that it appears to be generated in those
areas where liberalism has geen especially protected ~ for gxample, in
the rise of top heavy bureaucracy with self government, the‘growth of

- totalitarian multinational corporations with free enterprise, and the

domination of ideas and values by the media with the protection of free
¥

expression.

Of .particular interest to me in this thesis is the individual-
state tenslon arising as a consequence ofrour pursuit of the 11fe
sciences. Sclentific research by its very nature must he a cooperativg
enterprise. First of all, obviously it is very costly and only govern—

ments and large corporations cam afford to‘support it. Secondly it
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proceeds'in‘a very pieceﬁeal fashion - the solution for a particular
‘problem requires co-ofdinated groundwork in a numb;r of differept aréas, i
and furgher, sometimes the results of projec;s which were apparently
unreléﬁ'd, when seen together, suddenly stimulate new insights. The
state;\jé it has an intere;t in finding answers to blomedical preblems,

will provide generous funding for research and will define the kinds of

goals which ought to be given prioriﬁy b} researcheré.
However, here what is (or ought to be) the form of the personal
has Eecome a practic;l issue. Search for the biological keys to human
" disease means also probing for the controls of human life, and in a
survey of the total agenda of biomedicine it can be seén that, from
conception to death, man is becoming his own project. He is learning
how to alfer the fine print of.the genetic code, how to repair and ‘
rebuild limbs and organs, how to understand and how to direct human
' thoughts and emotions, and how to shape whole men to thg{r environments,
and environments to men. To many the possibilities make human blology
appear to be mere clay to be molded at will.

' Further, personal freedom is here threﬁtened in a very concrete
way. Achievement of a better health care standard seems to reguire that
some indi;iduals or groups — as conscripted benefactors of their bodies,
time or money, or as victims of our culture's escalating preoccupation

with bodily iIls and 1ncreasing intolerance for the costly abnormals -

sacrifice already dearly won personal freedoms to state—determined goals.

In sum, whatever choices might be made by the state on behalf
of the populace, the consequences will not be merely material - not

merely affecting human chemistry as if it were an isolatable variable

2
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of human-life - but highly persqnai beéause they will altefrfhe possibi-
lity and the quality of relations among men.

~ .
In discussion about this threat to pegignal freedom, policy

.

makers usually_express ﬁacmurray's question‘nq:~in terms of its form but
rather in terms of 1its mate?i;l characteristiés:i "what is a person?"

In fact, it might be closer to the truth to:say that most assume that

it is quit; self—evident what persons qre.and the problem 1s simply to
compare other "less normAl'" human beings with this standard, in order to
determine what e;hical concern usually accorded to persons is owing to
them.

When we contemplate making human blology a vehicle for human
improvement or change, we raise the question "how is it possible for us
to know whether we are beneficiaries or victims?" "How can we know
whether we have changed human nature for better or worse?" Then the
question, "what is a person?”" becomes problematic; for ig ma? be that
our gruwiné‘control over human nature implies that characteristics
thought to be the "normal" indication of personhood may have no necessity
at all. We can not uselﬁ definition of "person" in a material sense to
guide th; activities of biomedicine when its very Intent is to alter it.8

The fact that these two more fundamental questions remain uncon-
gidered by policy-makers contributes to the growing tension between. indi-
vidual and state interests. It will be seen in this thesis tha; they
generally accept that this tensfon is both natural and necessary for a
healthy society, and that the best regulation provides a just balance

between them. But in my view, balance in itself is not constructive for

it provides no direction, and stability per se is not necessarily just.
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It would seem then that what is necessary 18 a moral revolution

of a very fundamental kind. Tt must be a revolution which challenges

" .mot onl} those th'appear to be disregarding personal values of the li<
beralistic tradition but also those who would limit biomedicine with an
absolutist definition ofrhuman nature - whether.rooted in the hatural
world or in some supermatural realm. Equal consideration must be given
to understanding the form of the éersonal and, within that, the form of
thé various kinds of personal e?bérience - especilally moral éxperience.

The people in our society who profess to be liberal humanists
‘0

-,

and who think they are in touch with what is most unique in man, claim
that we are already in the midst of such a revolution. Paul Kurtz, for

example, in his essay titled in that vein, "Himanism and the Moral Re-

v

voelution", states the following: -

"There have been many kinds of revolution in human history:
political, econcmic, social, scientific. The revolution that we are
éxperiencing today is a moral revolution. Although it has many dimen-
sions, at its roots the revolution is humanistic. It involves a critique
of religious’, ideological and moralistic philosophies that tend to deny
or denigrate the most genuine qualities of human existence. And it 1is
an attempt to recover the most human aspects of.life that have been lost
in post-~industrial society.

* ~

The basic assumption of the new morality is the conviction that
the good life is achieved when we realize the human potential. This
means that we ought to reject all those creeds and dogmas that impede
huzan fulfillment or impose external authoritarian rules upon human
beings. The traditional supernaturalistic moral commandments are espe-—
cially repressive of our human needs. They are immoral insofar as they9
foster illusions about human destiny and suppress vital inclinations."

While, in my opening paragraphs, I referred to ﬁhe dominant

- 1
philesophy of our culture as "liberal humanism”, because I was referring
in the subsequent discussion of this philosophy in crisis to Macmurray's .

approach, I spoke of it primarily as a crisis of liberalism. However
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the foundation for this liberalism is the humanigtic tradition itself

and, while the i1ssues in biocethics focus on problems of persoﬁal freedom

'(e.g. congsent), the difficulties there cannot be separated from that

foundation. In other words the crisis is as much one for the humanist
as it 1is for the liberal, for in rejkcting a moral tradition which roots
values in a realm external to maﬁ he is going to have to show how it is
possible to make meaningful statements about human "need", "ﬁotential"
or "desti;y", particularly within the context of the biomedical project.
He too muat rethink gis philosophy of morals. S

e’ Both the weakness and the strength of this‘tgthis lie in the fact
thai it cuts across a number of areas whiogamight thémselves be treated
as isolated tropics - liberal humanism, 1its originr and expression in
our sqciety; theory of rights; philosophical anthropology; relationship
gf morality, ethics and law; origins and development of tﬁe American
regulativé tradition; philoSOphonf science andbthe biological revﬁlution;
the theory of evolution. Thus this thesis stands as much as an agenda
for research as it does as a completed project. If it shows nothing more
than the need for serious philosophica; analysis of our formulation of
present socilal issues (especially in the regulation of the life scilences)
1 will be satisfied that my objective has been realized. ’

In order to narrow my discussion, I have made several spécific

choices which may iq the gnd, by what Eﬁey exclude, alter parts of my
argument. However, after spending some time working within the bioethics
field discussing such things as the problemldf infédrmed consent, and
the calculation of risks and benefits, it seems necessary for me to

"address broader issues about the field itself. Further, my intention
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_sls not to provide guidelines for any area of biomedicine but to show

that at the level of policy making at least, the very fofﬁulatio of
‘issues is inadequate and the cause of polarization and Hreakdowﬁjlf dis- -
cusBion. .

Ultimately my goal is prqcpical, so that I will be refefring to
a narrow selgcgion of bioethical literature - that which is directly
related to the public arena. Of course, no clear line can be drawn
between this and the more academic discussions because government bodiés
-Are drawing more and more on philosophers, theologians, sociolegists
and biologists to aid them in policy making. * Yet scrutiny of the re-
ports written by such people ind submitted to those bodies shows that
they have been shaped by a certain expéc?ation about what impact moral
and legal- concerns éhould have on public policy.

Biomedical research {ls a large field. My examples will be drawn
from the area 190531y entitied "human reproductive research apd techno-
logy", an area including birth control, artificial insemination, in
vitro fertilization, fetal experimentation, ammiocentesis, abortion,
cloning, D.N.A, transfer. The phrase "gggetic engineering"” is sometimes
used to reéer to this group. I prefer h&wever, to restrict the use of
that phrase to situations where direct control and ;;nipulation of
genes or chromoscmes~is involved. ' The "engineering" of whole human
beings in AID or in vitro fertilization, for instance, may be used to
alter thg;ﬁﬁﬁan genetic load perhaps, but that effect_would be achieved
only'aé part of larger goals related to réproduction. That 1s, unlike =

the soctioblologists, I see genetic reproduction, precisely because it

is lawful and subject to control, as capable of serving personal
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reproductive goals which are not.

Further; in formulating.regqlations for blomedical research and
'application, public institutions'geuerally choose a different sort of
classific;tiqn relaség';g,xﬁét are perqeived to be the ethical issues
involved - i.e. questions related to the values of liberalism, the
matters gf informed cbnseﬁ:, and the risks to the individual subjects in
relation to ‘the benefits to be achieved for society. The bilomedical
activities are thus cléssgfied according to three groups: as therapy,
where the aiﬁs onPhysician and patient should normaily coincide; as
p;re regearch, ;here the research 1s in.the laboratory where human sub-
Jects are not u?ed; and as clinical research, where human subjects are
used for ends which doc not necessarily coincide with éheir own needs.
¥ Becuase I am chailenging the ve;y approach to regulation of bio-
medicine for the reason that it is deterhined by some inadequate assump—
tions about what are the relevant isSUé;, I also object to this kind o%

" classification as the startiqg point for discussion. It not only reflects
this inadequacy but also tends to prevent furtheriquestions from being
raised which might begin to correct it. My choice of "human reproduc-
tive research and téchnology" repregsents a different kind of ciassifica-
tion - one related to the purpose of the activities - and cuts across

all three of the traditigyal areas of concern. Iﬁ this way, I will be
able to point out what Lr& the more fundaﬁental 1ssues which ought to be
addressed and then to show how these take up the important but secondary
issues represented by the traditional method of clasgification.

Many examples of guidelines can be found with reference to this

one area of biomedicine. I have also reduced that field by choosing the .

s |
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" American approach bebause, first of all, it {;_most highly developed as

an example of épplied liberal humanism; and because, secondly, it is

exertigg a strong influence on our less developed Eanadian deliberations.
I will not be discussing any document in itself but)will be‘using

each for purposes of illustration. The following is a list of the docu-

ments on which I wi;; be basing my, discussion:

(1) Protection of Humﬁn Subjects: Policies énd-Procedures, 38 Federal

Register, V November 16, 1973, DHEW, (0.S.) No. 221, Part II.

(2) Protection of Human Subjects: Proposed Policy, 39 Federal Register,

" V August 23, 1974, DHEW, (0.S.) No. 165, Part 1}1.

(3) Research on the Fetus; Report and Recommendations, The National
Commission for the Protection of Human Subjects of Biomedical and
Behavioral Research, 1975, DHEW, (0.S.) No. 76-127.

(4)‘ Research on the Fetus: Apbendi*, The National Cbmmi;sion for the

A

Protection of Human Subjects of Biomedical and Behavioral Research,

1975, DHEW, -(0.5.) No. 76-128.
(5) Protection of Human Subjects: HEW Support of Human in Vitro.Ferti-,
lizatlion and Embryo Transfer: Report of the Ethics Advisory Board,

44 Federal Register, Monday, June 18, 1979, DHEW, (0.S5.) No. 118.ll .

Some of my observations about the American approach to regula-
tion are depgndeqt upon the work of others who have studied it ﬁo:e in-
tensively. In particular, I would note the essay by Mark Frankel, "The
Development of Policy Guidelines Governing Human Experimentation in_fhe .
United States: A case study of public policy -.making for science and
technol;gy."lo The pattern he describes which mﬁtufgSvuith the first

major po%fgy statement in May 1969, has been maintained through the Een

‘

N
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years which jéllow it and which the selection of documents listed above

"

represents.

. : £
1 shall refer particularly to the first documents produced by

the American "National Commission for the Protection of Human Subjects
\
of Biomedical and Behavioral Research", Research on the Fetus, Report

and Recommandations, and Aggendix, and the related guidelines produced
7 =7,

by the Depértmént of Health, Education aﬁd Welfare (D.H.E.W.). These

documents are egpecially intefesting bgcauae it 1is claimed that they
séand as an unﬁrecedented, indeed experimental épp:oach to policy making
- that is, they HEEE produced in spite of and free from polit{cal inter-
ests and bureaucratic ex;sgencies.lzb Finaily, they servé as'a model for
other issues which the Cqmmission has tackled since then. Despite these
advaﬁtages the problems of liberalism are present there too. In them,
as in-the othefs the central issue 1s the question of personhood in the
material sense: e.g.("is the fetus (embryo) a person?" My analysis of
this group of documents will ghow why this appears to be the central
issue and why, as a result, there 15 occurrfné, a gradual abdication from
gignificant moral reflection, and indeed, from the principles of liberal
humanism in American regulation.- ‘
In suﬁ, m&\phesis will presépt an aﬁalyais of both the practical
and theoretiéal elements of this crisis of liberal humanism as it is
féhnd in the attempt to Tegulate the development of the 1ife.sciences
and t;chnologies. It will also attempt to provide a general framework
for constructive moral discussion compatible with the basic ideals of
liberal humanism - i.e. with the belief in the essential dignity and.

freedom of man. : - -
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For a.similar—vieﬁ, see Alan Ryan, ''The Nature of Human Nature in
Hobbes and Rousseau", in The .Limits of Human Nature (1974), pages

3 and 4. See also Macmurray (1957), Chapter I (especially page 26).
I am indebted. to Macmurray for clarifying the theme which underiies
my thesis, that there is some parallel between the history-of

ideas and phflosqg:ical issues, and social practice.

Por a somewhat similar view, see Kaplan (1963), pages 8-10.

Macmurray (1957), page 30. ‘ f
Ibid., p. 33. . : Fd
Tbid. A

ibid., p. 82. . v

Ibid., p. 31.

We are all familiar with the "sci-f1" pocketbooks and futurist ma-—
gazine articles which project from what we are able to do now, or
from what we are attempting to do, sensational "human' chimera.

For instance, see David Ropvick's book Brave New Baby, with such
chapter headings as "Molecular Mastery of the Mind: Education by
Injection” and "The Cyborg: Evolution to Machine - And Beyond".
Regardless of the validity of these speculations, I will argue in

my thesis that these questions are important because man is and
always has been indire tly a ¢reator of his own biology.

Moral Problems in Comtemporary Society: Essays in Humanistic Ethics,

p. 50.
Frankel, 1975. 8.
Documents l. and 2. can also be found in document 4. In my text
these documents will be referred to in the' following manner:
1) the 1973 document ;
2) the 1974 document
3) Research on the Fetus: Report
4) Research on the Fetus: ' Appendix
5) ‘the 1979 document.
See McCormick and Walters, 1975, page 473.




®n

~

"égﬁave given you, Adam, neither a predetermined place nor a.

p icular aspect nor any special prerogatives in order that
you may take ‘and possess these through your own decision and:
choice. The limitations on the naturer of other creatures are
contaihed within my pre-scribed laws. You shall determine
ydux own nature without constraint entrusted you. _I have o
placed you at the centre of the wordd so that from that point:
you might see better what is in the world. I have made you

" neither heavenly nor earthly, neither mortal nor immortal so

at, like a free and sovereign artificer, you might mold

“and fashion yourself into that form you yourself shall h§vef
chosen.” 1 T

Oration on the Dignity of Man

by Pico della Mirandola (146371494)
. !
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\/—_ LIBERAL HUMANISM: MAN THE SELF-CREATOR

1. American Regulation of Biomedicine: ' symptoms of-crisis.

American regulation of the biomedical sciences provides an in-
teresting subject for study, for two reasons. First of all, both the
method of regulation as well as its content are based on a well articu-

lated set of beliefs about the nature of man and his place in society.

Gunnar Myrdal, in his book, An American Dilemma, calls this body of be-

.

}{;efs "the American creed." He says,

=

"America, compared to every other country in Western civiliza-
tion, large or small, has the most explicitly expressed system of genreral
ideals in reference to human interrelations. This body of ideals is

.more widely understood and aﬁbreciated than similar ideals are anywhere
else." 2 . )

Secondly, these beliefs stand in the eyes.of many peopie in the
world as vélues which transcend any social institution or legal system
= values which reach far back into the Judeo-Christian fradition and
which have survived the rise and fall of nations. Further, the Unifed
Stétes exports these values along with its achievements in science and
technology, with its financialvand military expertise, to many countries,
including Canada, whicﬁ tends io ratch onto American concepts and goals
despite the fact that its own institutions reflect a somewhat diﬁferént

’
understanding of what constitutes a vital society.’

The American Creed is liberal humanism. While it tends to be
articulated in the "rights" idiom, this creed is "a li;ing reality,.in
a developing democracy...not a fixed and clear-cut dogmaﬂ? It is one

which continuously attempts to defendﬂvin a2 mushrooming society, "the

- k3
ideals of the essential dignity of the individual human being, of the

20
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fundaﬁehtal-equality of all men, and of ce%tain inalienable rights to
freedom; justice, and a fair opportunity.“4 The ideal§ are written into
the American Declaration of Independence,. the Bill of Rights, and the
Preamble to its Constitution. The Supreme Court, the highest judicial
body, appeals to the Constitution in its judgements about the acceptabi-
lity of ﬁuméq affairs. There is no question that moral concerns havé a
separate and unique significance from those which are legal and institu-

tional.5 .
stelopment of the biomedical sciences has proved to be no small
chalienge to these ideals. 1Its handling of the moral and legal implica-
.tions'of such things as experimentation with human subjects, the develop-
ment of recombinant D.N.A. technology, abortion, sterilization, behavior
modification, and genetic écreening provide landmarks for other countries
who are equally disturbed about the moral issues implied by these activi-
iieg; In Canada o&r Law Reform Commission, which has produced to date
twenty six documénts in its "Protection of Life Projé;t", shows a high.
consciousness of the issues as Americans have raised and dealt with them.
Thus, I see the study of the American approach as helpful Preparation
for understgnding what is happening in Canada.6 ~
Reghlation of Biomedical activities began first for experimenta-—
tion wiﬁh human subjects. Thus the classic example of the American
approach to regulation of biomedicine in general is to be found here.7
In 1966, the National Institute df Health (NIH) began tqQ regulate
the funding and ethical standards of biomedical research projects with

well defined guidelines. 1In 1974, "The National Commission for the Pro-

tection of Human Subjects of Biomedical and Behavioral Research" was -
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established to study ethical issues underlying such research and to make
recommendations to the Department of Health Education and Welfare (for
merly the N. I H.) and to Congress. Up to this time, researchers had
heen expected tc adhere voluntarily to the ethical principles of the

medical préfeSSion as outlined for instance, in the Nuremberg Code,of
e

Ethics and the Declaration of Helsinki. They were always, of course,
.

also SUbéQFt to the law (though it was £Attle developed in this area)

which provided a court for appeal on matgers of legal consent and “"due
care." However, the government recognized that even together the pro-
fessional codes of ethics and American common law did not guarantee

that the research profession as a‘whole would not gradually relax its
standards of protection afforded human subjects as experiments were pro-

posed ®hich seemed to promise desirable social benefits cr professicnal
-
rewards. Mark Frankel who has studied the American approach to policy-
: ) *
making summarizes the focus of this policy:

There remains, therefore, the very important guestion of how
best to protect the patient/subject from investigators who, for cne
reason or another, behave unethically when conducting medical research.
One approach is to educate physicians and medical resdarchers about the
proper and.humane treatment of human subjects. This approach, while
essential to any fundamental change in the behavior of clinical inves-
tigators, is, by necessity, a long-term process. A second approach,
and one which is the focus of this paper, is to establish social policy
which will guide the investigator in the conduct of his research and
provide proper protection for the research subject. It seems both appro-
priate and timely, therefore, to examine such an effort to develop
social policy - the federal government's initial guidelines governing
research involving human subjects. These guidelines reflect society's
concern for protecting the individual research subject against possible
injury or abuse while simultaneously seeking to maximize the freedom of
scientific inquiry.

Thus the D.H.E.W. assumed the responsibility for implementing the demo-

cratic ideals of liberal humanism, and in particular, the protection of
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human research subjects, while at the same time encouraging the pursuit

'
o

of research which promised substantial improvement in the standard of
health care.

Because the D.H.E.W. conducts scientific research of its own and
funds the majority of the research projects at other institutions in the
* United States, it regulates that research in two ways. First, it has
established a number of Natiogal Advisory Councils made up of distin-
guished representatives of the scientific community which review projects
according to scientif¥c merit and recommend the priority which they
ought to be given - i.e. a priority according to medical requirements.
Also, it has formulated ethical guidelines which express values it be-
lieves acceptable both to the medical profession and to the American
people; and it has impleﬁented them by requiring that institutions apply-
ing for funding estéblish "Primary Review Committees" (made up of pro-
fessionals and laymen) which will determine the scientific and eéhical
acceptability of each research proposal.

The process of determining whether or not the government should
restrict, allow, or even actively support biomedical activities, I have
titled the “Risk/benéfit£.Calculus.“ Taken as a whole, this phrase re-
fers to how American poiicy makers assess the impact of biomedicine on
their society and way of life. What more precisely is their conception
of risks and benefits will be a major subject for this thesis, because
it represents the most.comprehensive and articulate expression of the
ideals of liberal ﬁumanism and their‘application to biomedicine.

The potential of the American form of regulation seems to lie in

its capacity to make public the kinds 6f experimentation being supported
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in the United States and to incorporate a representation of diverse
viewpoints, including those from the general public into the review
process. Further this increased visibility of research in itself, pro-
vides an added incentive for adequate professicnal self-regulation which
is believed in the end to be the most effective (as it is the most know-
ledgeable) control on what is done with ‘human subjects.

Yet while bioethié}sts discuss the ethical issues of human ex~
perimentation or other aspects of biomedicine, social realities seem to
force them to relegate their conclusiors to the hollow halls of academia.
. éompromise between human dignity and human achievement, between risk
to the individual® and benefit to society appears not only inevitable but
hecessary. Individualism and the right to self determination are fun-
damental presuppositions of American society but as Myrdal has said
there is a gap between "the high and uncompromising ideals”" and "the
spotty reality." This gap has been noted by a number of writers dis-
cussing human experimentation and the law. For instance, Jaffe makes
the following‘estiﬁation of the importance of these ideals:

"The common law sets a high value on consent to physical inva-
sions that threaten the health or psychic integrity of the individual.
The law rightly recognizes that the body is his fortress. Nevertheless,
the inviolability‘of the body is not absolute... (consider the case of
O'Brian vs the Cunard steamship lines where Mrs. O'Brian claimed@ she
did not consent to be vaccinated before entering the United States)...
the law will loock at the entire structure of the situation to see what
is demanded in terms of the interest of soclety, on the one hand, and
the interest of the individvwal on the other.9

Walsh McDermott in his reply to Jaffe's essay, agrees with him,
rejecting “the proposition that society really holds that the individual
is always, as he says, an end in himself and must not figure as a means

to an end beyond his own interest."lo

)
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Jaffe and McDermott are speaking about the methods and attitudes
of the courts of law. If the moral ideals are in fact pperatiﬁé in
American society, over an& above that law, satisfaction of legal and
institutional demands should represent only the base line for profession-
al behavior. However, studies performed in the United States show that
this is not the case.

A comprehensive study of medical professionals 1n two teachlng

hospitals was carJled out by Bernard Barber (et. al.). 1In his book Re-

search on Human Subjects: Problems of Social Control in Medical Experi-
mentation, he describes the results of this study. He concludes that
despite igcreasing governmental concexrn, their attitudesltowards ethical
issues and peer review, and towards the welfare of their patients,are
more altered by professional préssures thaﬁ by either genuing’ﬁgg;l con-
cern or responsibility to the public. If they are concernid to maintain
proper ethical standards, their mofivation appears to be pragmatic ~ to
keep the public which funds them, satisfied.ll

Another study entitled Human Subjects in Medical Experimentation

.

carried out by Bradford Gray, showed that despite even a conscious imple-
mentation of the regulationé requiring review and proper procedures for
obtaining informed consent, huma; subjects still tend to become involved
in experiments through their own vulnerability and igrnorance rather than
through an informed desire to contribute to the development of gqod
health care.12

In sum, the activities of the life sciences - whether researchers
treat human subﬁects as means to socially desired ends, whether they

reduce patient needs to biochemical formulae, whether they translate
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the exigencies for successful organ transplant into a "scientific" de-
finition of death, whether they define abortion and infant euthanasia
as responsible parenthood - are forcing us éo faez the fact that cur
society no longer comprehends (if it ever really did}. the principle,
"every person created free and equal™ in the scientific marketplace.

The sociolegical studies cited above show the symptoms of societal neu-

rosis. Our way of life - supposedly liberal humanism at its best (at

-least as it is presently formulated) - can not ekplain the moral signi-

ficance of what we are doing in making of man a scientific project.

And as the ideals fall short of making sense of this, so also do they
become powerless for motivatlng researchers to be morally self conscious
in what they are doing. Rather, they represent frustrating legalism -
to be gotten out of the wéy so that they can .get on with their work.

If a way of life, a philosophy, cannot coherently relate the
human values it defends with human activities which it endorses, it ﬁgst
contain a contradiction of some sort - perhaps some incompatible elements
forcibly welded together for some further end. That there is a break-
doﬁn in American regulation (differences seem to be resolved only through
compromise, and people seem indifferent to the solutions) suggests that
there is need for an analysis éf the origin of its principles and method
of implementation.

Liberal humanism as a philosophy represents one of two aiterna—
tives for man. Either man is part of a fixed order, natural and/or
supernatural, which demands that he simply discover this order and con-
form, or he is an active agent in a changing and developing natura%

(and perhaps supernatural) order which invites his creative (and consej
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quently his self;creative) invoivemeht. The latter vigw, I will show
;s the one w@ich is implied by the principles of liberal humanism. In
this thesis, I accept these principles as my starting point partly be-
cause, for me the latter interéretation is more adequate, but/primarily
x

because they have beccome the working reality for us in our western so-
society. They are what has given shape to the society in which we 1live,
and has made us what we are. However, because liberal humanism is
}irst of all an image of man, it seems that specific codes and social
institutions have difﬁiculty in giving faithful articulation to it.

My purpose in the rest of this chapter then is not t§ defend
liberal humanism as such but to point out its basic premises and the

implication of these for moral reasoning and debision—making in bicme-~

dicine,

2. Principles of Liberal Humanism: theoretical réquirements

What then, is liberal humanism? One has only to read a few
essays about humanism to see that the "humanist alternative“13 both in
its interpretation of man and in its implied ethical stance is fraught
with difficuitiesf When humanists try to give theoretical coherence to
their position, they do not entirely agree among themselves about the
relevance or .priority ;f ce¥tain principles. There are in fact many
claims to adherence from people whose basic convictions are opposed.
For instance, there is a variety called atheistic humanism and yet also
one called Christian huﬁanism; there is scientific humanism and also

ethical humanism; in contrast to liberal humanism there is also social

humanism. Some elements seem compatible with each of these; others do
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not. The first problem then is to attempt to establish the core princi-

ples which, regardless of their applicatien, have a validity for very

tr

diverse thinkers all calling themselves "humanist."

Before outlining these principles, it is important to note an
ion made by J.P. Van Praag in his brief ‘essay "What is Humanism?"
which limits such an ingquiry:

"Is it possible to define the concept of Humanism? In my view
it is not possible in the sense in which scientific concepts are de—
fined. The latter are shaped for the purpose of serving in a more theo-
retical framework of coherent notions. They can be unambiguously de-
fined by eliminating conquLng existential elements. Humanism, on the
contrary, is what it is through its existential value. It is bound up
with emotions and evaluations. It is, a moral conviction rather than a
theoretical speculation. Therefore 1t is more suited for a clarifying .
description than for an unambiguous definition.” 1

This point must be born in mind in any attempt to capture and
analyze the "philosophy" which underlies our way of life and our
approach to the regulation of our activities and lives. For moral con-
viction often does precede and condition rational statement - whether
humanists are marching on parliament hill with the abortionists or with
the anti-abortionists. As part of our culture, it.is a "movement” or \
"lifestyle”, and it calls for articulation in a systematic way once we
find it satisfactory. Because humanism does have existential value, to
treat it cxitically is necessarily to remove it from public li¥e and to
place it in some philosophical laboratory where, under close observation,
much of its power seems lost. Nevertheless, because our way of life is
becoming increasingly fragmented, and competing expressions of that way
are being reduced to slogan warfare,‘there is need for analysis,

This section will outline the principles of liberal humanism.

First it will describe four principles which are common to the many
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varieties of humanism. Then it will givé twe more principles which
make humanism, a liberal humanism. In each of thesg two sections, it
will ra%se.a question about those principles ana describe "the answers
which mQ?t be given to it if order to maintain a philosophical coperence
among them. The third sectiop will then show how these two questions
have particular force within the context of biomedicine, and will raise
a third question which is the.practical counferpart of the firsﬁ two.
It will be seen in Chapte; III,Awhere I analyse Ameriéah requlation of
biomedicing that the preblems there.arisa‘because the questions raised
in Chapter I-are nqt only not answered in the way necesséry to maintain
the principles of liberal humanism, but indeed, are hardly even formu-
latéd.» Why they do not arise will be the subject of Chapter II, Hhich
describes the historical roots of the American tradition.

A. Humanism: morality as a constructive process

N S
Humanism was originally specified as a philosophical position by

thinkers in the Renaissance whomvere-seeking to free men from the au-
thority of empire, feudalism and the church. These three institutions

. t
were guardians of a cosmic metaphysics which prescribed for man his

¢

appropriate place and actions within a universal ofder. To the new
hu;anists thié was an order beyond reach or appeal and man was thus
énslaved by an ethic of obedience and conformity to the institutions
which represented it. . o .
To free man from this external and traditional authority, it
was necessary to deny not the order itself perhabs, but the prerogative

of the established institutions to regulate humap life. Thus humanists

affirmed the capacity and freedom of men to disté;&g_order and to define
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for themselves a place within it. ‘fThis self-creative ;esponsibility
depended upon their being educateq to their own self worth ang abilities,
Empﬁasis was placed on self—knowledge, on one's’o&h life and also on
the lives ang achiévements éf men who already knew and had expressed

their freedom.

core of modern humanisp.

(1) ' Man has value and dignity in himself: rFor the humanist, man is

the moral centre of the universe. He exists in and for himself and the
absoluté value of his life requires ﬁo defense,

This is the Positive claim résulting from the Renaissance
humanist belief that man did not npeeq the authority of én external order
and tradition to give him a4 reason for exiétence. While this beljef

was not in its origin regarded- as antithetiéal to religion, today the

there is God.
Because Humanism centres itg philosophy on man, itsg adequacy

depends upon a comprehensive rhilosophical anthropology.

(2) Man is essentially active: As the traditional pPosition placegq
man in an objective oréer, if gave to him, as his natural activity; the
role of passive contemplation. Man's highest virtue was wisdom - that
is, to know the nature of reality and to keep in step with its éatt