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ABSTRACT

This dissertation uses a case study of environmental legislation, the Ontario
"Spills" Bill, to explore why sometimes the capitalist state acts against the capitalist class
and the role of social forces in this process. In so doing it employs a Gramscian analysis
to examine the various strategies of the Bill’s supporters and opponents, and the
government’s response. It utilizes an interpretive historical methodology, with archival
material and interviews with key informants as its data sources. The substantive goal of
the dissertation is to improve our understanding of the problems inherent in the creation
of effective pollution legislation. The study establishes that in this case fluctuations in
the balance of power affected the government’s position; and that these were influenced
by structural constraints, power resources, political change, alliances, prevailing
ideologies, environmental events and the international insurance market. In addition, it
notes that underlying this struggle was another conflict over the institution of a new legal
regime.

The perception that there is a lack of differentiation between the types and
uses of the property owned by polluters is identified as aiding the maintenance of the
status quo. Health is observed to act as a surrogate for environmental issues in

pressuring for change, but to provide only a fragile foundation for environmental change.
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Overall, the project illustrates the structural constraints that limit the actions of
governments and restrict the influence of capitalists. Additionally, it demonstrates the
role of agency in encouraging change, and the obstacles that political will can overcome

to achieve any change.
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INTRODUCTION: Spills and Issues

There has been little attempt to generalize about the process of law
creation. This may be because of the sheer number of laws passed every year
(Chambliss, 1986; Curran, 1993), and because law in most English speaking countries
is based on precedent as well as the statutes. To achieve an understanding of this process
requires an examination of the creation of laws that were turning points and produced a
new approach to a problem, and changed particular relationships between the state,
capital and social movements. This dissertation is the examination of one such piece of

environmental legislation and the struggle over its passage and proclamation.

A Spill

On April 13, 1985 a transformer ULclonging to Hydro Quebec was being
transported to a storage depot near Edmonton operated by Kinetic Ecological Resources
Group of Nisku, Alberta. The transformer leaked, a catch-basin under it overflowed,
and transformer oil - polychlorinated biphenyl (PCB) diluted tetra-chloro-benzine - was
spilled! (Turnbull, 1985a).

The spill occurred in Kenora, Ontario, an area in Ontario that is closer to
Manitoba than to Toronto. The transformer began leaking in Ignace, Ontario, and

deposited patches of fluid on about 135 miles of the Trans-Canada Highway until the
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truck stop in Kenora where it was discovered. The truck driver reported the spill to his

head office, which informed the Ministry of the Environment. Within half an hour the
service station where the truck was parked was closed, and within twenty two hours the
affected area of the Highway was closed, and remained closed for a week.

The costs of the accident were large. The Husky station where the truck
was parked lost an estimated $130,000 in sales for the thirteen days it was closed. It was
estimated that the detour through Fort Frances cost Canadian truckers $140,000. On top
of this there were the costs of other detours and delays, sealing and resurfacing the road,
and the possible future health damages to the driver and passengers of a car (a man, his
pregnant wife and two children) that was following the truck along the highway
(Turnbull, 1985b; Canadian Press, Dec. 5, 1985).

The cost to the Progressive Conservative Party may have been the end of
over forty years of rule as the governing party in Ontario. This spill occurred during an
election campaign, and whereas the distance from Toronto would normally have meant
that it would have received limited media coverage in the middle of a government’s term
of office, the election meant that the event made interesting news. The electorate was
particularly aware of the dangers of toxic substances, as it had recently been reminded
of environmental dangers by graphic reports of a gas spill in Bhopal, India. The
Progressive Conservatives were running with a new and somewhat controversial leader,
Frank Miller, who had not shown much concern regarding environmental health effects
in the past’. The statement by the Environment Minister, Morley Kells, " If you are a

rat eating PCBs on the Trans-Canada highway, you might have some problem", added
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to the impression that the Tories were indifferent to environmental concerns (Spiers,
1986).

The Liberal Party and the New Democratic Party regarded the election as
a chance to overthrow the Conservatives, and the Kenora spill provided them with an
ideal issue®. The fact that the Kinetic Ecological Resources Group was based in Alberta
and transporting Quebec goods, made the firm an easier target for the opposing parties
than one based in Ontario transporting Ontario goods, which might have involved
potential voters or party supporters. Enyironrnental protection, therefore, became an
issue in the campaign, and contributed to the inability of the Conservatives to form a
majority government. Unlike past occasions when they had been in a minority position,
the Progressive Conservatives failed to achieve the support of one of the opposition
parties. In June 1985, they were swept out of power, and the Liberal Party formed a
minority government with the support of the New Democratic Party®. The Liberal-NDP
pact included the prociamation of the controversial "Spills" Bill, which had been passed,
but not proclajnied, six years earlier.

The "Spills" Bill had received little media attention during its committee
hearings in 1978 and 1979, and yet it proved to be one of the most contentious pieces
of legislation introduced by the government of the day. Its passage was made necessary
by an environmental disaster; its proclamation was the result of another environmental
incident. The failure to proclaim the Bill helped to bring down a government; and the

struggle over whether to proclaim it as it was passed, or to change it, was the subject of
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an intensive lobbying campaign by some sections of the environmental movement and

industrial capitalists.

Another Spill

Environmental legislation may be more affected by events than other
legislation, although the political and economic conjuncture in which the event occurs
determines the particular response. The "Spills" Bill was in fact related to another
incident involving PCBs that had occurred five years prior to its introduction and twelve
years prior to its proclamation. In November 1973, a Canadian Pacific freight train was
derailed when it was hit by a truck at a level crossing near Dowling, Ontario, 30 miles
northwest of Sudbury. Two electrical transformers were split open, and 1,500 gallons
of battery transformer fluid containing 70% polychlorinated biphenyls (PCBs) were spilt.
The driver of the truck was found to be negligent in the accident. Preliminary cleanup
work was done at the time of the spill, but further soil removal was delayed while the
Canadian Pacific Railroad (CP) and the Ontario Ministry of the Environment (MOE)
argued over the resposibility for cleanup costs and the extent of the clean-up required®.

By March 1977 there had been lengthy negotiations between the ministry
and the Canadian Pacific Railroad, and tests showed that the chemicals had seeped into
the ground water table that supplied the wells of the Dowling community, although there
were no serious traces of PCBs in any of the private wells (the CELA Newsletter, 1977b;
Malarek: 1977). There was, also, a concentration of forty million parts of PCBs per

billion remaining in the soil, and the designated safe limit for drinking water was three
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parts per billion. The ministry served the Canadian Pacific Railroad with a cleanup order

to remove the soil under section 42 of the Environmental Protection Act. The railroad
appealed the order to the Environmental Appeal Board claiming it was not responsible
for the accident, which had been caused by a careless truck driver, and that it was not
bound by provincial orders because it was a crown corporation. It also argued that the
materials when shipped were not labelled a dangerous commodity (Malarek, 1977). In
August 1977 a tribunal of the Environmental Appeal Board® ruled that the delay in the
initial cleanup had allowed the situation to deteriorate from "serious” to "catastrophic"
(Environmental Appeal Board, 1977). It ordered the Ministry of the Environment and
Canadian Pacific Railroad to share the costs of removing the PCBs’. This decision was

appealed by both sides® (the CELA Newsletter, 1977c). Yet, any further delay increased

the possibility that the drinking water for the community would be contaminated.

In November 1978, the Minister of the Environment introduced Bill 209,
later Bill 24, which commonly became known as the "Spills” Bill. In March 1979,
Canadian Pacific Rhailroad and the Ministry of the Environment reached an agreement on
the PCB removal procedure and a cost-sharing arrangement. Whether this was an
attempt by CP to reduce the possibility of the Bill being passed, at least in its original
form, can only be a matter for speculation. Certainly, the Bill contained the potential

for an increase in future costs for the railroad.



Mississauga

In view of the strong opposition from several large corporations and
business associations, and opposition from the Minister’s caucus, it is possible to
speculate that this Bill would never have been passed if another environmental incident
had not occurred. In November 1979, a Canadian Pacific freight train carrying propane,
chlorine, toluene and caustic soda derailed in Mississauga. Nearly 250,000 people living
within twenty five square miles of Mississauga were evacuated because of the fear that
the propane-fed fire would cause the chlorine to explode. This event was the impetus
for the government to pass the "Spills” Bill’. In December 1979, the "Spills* Bili, now

Part IX of the Environmental Protection Act, was passed by the Ontario legislature.

The "Spills" Bill

This Act provided for the immediate clean-up and restoration of the
environment by the owners and controllers of the spilled product, and the right to speedy
compensation for victims of spills from an Environmental Compensation Corporation
established by the legislation. It required immediate notification of a spill to the
ministry. A spill was defined as a discharge of a pollutant that is abnormal in quantity
or quality; and is discharged into the natural environment from or out of a structure,
vehicle or container. The Act authorized the Minister to give the owner or person in
control specific orders and directions following a spill, and, if they failed to comply, to
take remedial action and to sue to recover the cost. The owner or person in control had

the right to take legal action to recover all or part of the cost from anyone who would
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be liable under common law, such as if the spill occurred as a result of negligence.
They were absolutely liable for cleanup, so that they were required to cleanup
immediately and to do everything "practicable” to restore the natural environment. They
could recover the costs from the person at fault or their insurance company later. If they
were not at fault and unable to recover their costs from others, they could appeal to the
Environmental Compensation Corporation. Strict liability applied to compensation for
victims, so that the polluters could escape liability by claiming "due diligence”, that is
that they had taken all necessary precautions to prevent a spill.

On the surface it appears that the "Spills" Bill was an implement used by
the provincial government to ensure that a crown corporation couid not avoid
responsibility for spills. However, this seems a broad brushed approach to a
jurisdictional matter. It might have been simpler to approach the federal government to
sort out the jurisdictional problems. This raises the question of why the provincial
government introduced this legislation. There was no lobbying by the environmental
movement to obtain legislation on spills. A Gallup Poll in 1977 noted that concern about
pollution had decreased (Canadian Institute of Public Opinion, 1977). If the government
wished to make a statement concerning the environment, why, and why did it choose this
issue? Also, why was the Bill changed? Why was the proclamation delayed for six
years? If there were such severe problems with the Bill, why was it proclaimed within

six months of a new government?



The Issues

The dissertation explores the broad theoretical issue of why the capitalist
state acts against the capitélist class when that class is opposing such actions. In addition
it is concemned with the subsidiary issue of how do social forces influence state policies.
It employs a neo-Gramscian perspective, which argues that the state incorporates both
consent and coercion, and it uses the concept of hegemony to explain why the
subordinate classes consent to their domination. Thus the populace consents to the status
quo because everyday practices and beliefs reinforce the view that the present practices
in the state, civil society, and the economy are in the general interest. However,
hegemony is never complete and the state has to create change in response to the
questioning of the status quo; sometimes these changes will be structural but they will
be limited and not touch the core structures of capitalism. This suggets that the state’s
actions against the capitalist class are a part of its role of maintaining hegemony. It also
implies that the state is subject to various pressures and constraints that will influence its
actions in opposition to the capitalist class. Thus, it is not only the fact that the state
sometimes acts against the capitalist class that requires examination, but also the specific
actions and the influences on these actions.

The law embodies both the consensual and coercive aspects of the capitalist
staie, and thus is a suitable object for analysis of the actions of the capitalist st:te at a
more specific level. The dissertation uses a case study of an environmental law, the
Ontario "Spills" Bill, to examine the process of the creation of environmental legislation

and the pressures and constraints that the provincial level of the state encounters. It
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employs a historical interpretive methodology in the hope of increasing our understanding
of these events'™.

The ideology of the neutrality of the law serves to maintain hegemony, but
the consequences of this are the continual introduction of new laws in response to the
changes of the various strands of this aspect of hegemony. In this case, the provincial
government introduced the "Spills” Bill for complex reasons related to the institutional
needs of the bureaucracy, ideological demands, cultural changes, the political economy
and international demands, amongst others. However, the construction of laws is subject
to hegemonic practices. Thus the content of this legislation was the result of 2 struggle
between supporters and opponents of the Bill, which was influenced by power resources,
structural constraints, pressures to affect change or maintain the status quo, and the
perceptions of those involved.

The final Act was the outcome of a struggle which spanned a period of six
years. The analysis suggésts that the balance of power between social forces was an
important factor in this struggle, as was an alliance with political forces. It examines the
various dimensions of power during the Hearings of the Standing Committee on
Resources Development through an analysis of power resources and arguments, the
structures that resulted in an overemphasis of arguments favourable to the interests of the
industrial capitalist class, and the use of traditional views and language. Additionally,
the analysis takes a broader view and examines the balance of power of social forces in
the three conjunctures: during the SCRD Hearings, during the interim period, and

during the period leading up to the proclamation.
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As the topic of spills incorporates concerns about the environment and
health, these could be expected to be a focus of the debétes surrounding this Bill. Yet,
as will be shown, these became the silences during this process. Other themes regarding
the anxieties of industrial capitalists concerning insurance and risk emerged to hold
central stage. Also another struggle over the law is shown to have been occurring
alongside this conflict over spills legislation. Additionally, it will be demonstrated that
underlying the whole process was the concept of property. While property might be
expected to be an issue in environmental legislation, what will be argued will be that it
was involved not only as real property but also as a right and as a relation, and that the
way property was viewed restricted the creation of environmental legislation. A further
theme running through the thesis indicates the importance of environmental events in
setting the stage for change and limiting the power of industrial capitalists to maintain

the status quo.

The Dissertation

The dissertation has ten chapters, which can be divided into five sections:
the theoretical presentation, the historical conditions that encouraged the government to
deal with spills, the Hearings of the Standing Resources Development Committee, the
years when the Act remained unproclaimed, and the proclamation. The first chapter
discusses theories that might be useful to explain why the state acts against the interests
of the capitalist class, and what role social forces play in this process. It examines

theories that have focused on the state and law, and those that have concentrated on
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social movements and the environment. It concludes that a neo-Gramscian perspective
will contribute to our understanding of the process of this legislation.

The second chapter elaborates on the neo-Gramscian perspective and
discusses the difference between the concept of hegemony and that of legitimacy. It also
discusses whether concepts that use analogies to Italian history, and were developed to
explain the lack of revolutionary fervour of Turin factory workers and the failure to
create a revolution in the West, are appropriate tools to examine the conflict surrounding
one provincial bill. It concludes that the constitution of hegemony irolves everyday
practices and beliefs, and that this Bill was one small conflict in the multitude of
struggles over the construction of these practices. It proposes that an interpretive
historical methodology is a suitable iethod for such an analysis because it involves the
collection of massive details; and therefore it aids our understanding of how accepted
practices and beliefs constrain change, but also impose limits on industrial capitalists in
the maintenance of hegemony.

The third chapter attempts to reconstruct the pressures that encouraged the
Ontario government to introduce the "Spills” Bill. These were the previous history of
responses to spills in Ontario, the changes in the types of spills, the economic and
political costs of spills, the international context, and the perceived economic health of
certain sectors of the economy. It notes that the Bill was created to serve a dual purpose
of achieving cleanup with little cost to the ministry, and of obtaining compensation for

victims to alleviate the government’s political problems regarding spills.
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The next three chapters discuss the conflict that occurred during the

Standing Committee on Resources Development Hearings concerning the Bill. Each
chapter focuses on a level of power. Chapter 4 examines the observable level of power
and highlights the key arguments that were used by the supporters and opponents of the
Bill. It also looks at the key issues that were discussed, and the resources that were
employed to achieve certain outcomes. It argues that at the overt level there is the
appearance of a possibility of obtaining a change in the balance of power, but power
favours the status‘ quo, because change will result in a change in the distribution of power
TESOUrCeS.

Chapter 5 examines the ways in which bias is constructed through
structures, exclusion (intended and unintended), and through silences resulting from lack
of knowledge, minimal or non-discussion of certain issues, and full discussion of others.
It suggests that the foundation for further bias was laid down by leaving a great deal to
be decided by the regulations. Chapter 6 discusses the struggle at the level of language
and meanings, through the attempt to articulate interests to the general interest, the use
of prevalent ideologies and concepts, and the use of language to convey legal meanings,
and as a tool to privilege, change or reinforce meanings.

The fourth part of the thesis examines the period from the passage of the
Bill until its proclamation six years later, and the reasons for this delay in proclamation.
Chapter 7 examines the balance of political power, and the ways in which industrial
capital organized to persuade the government that the Bill was "a bad bill", and the

constraints that it encountered. Chapter 8 discusses the role of the crises in the insurance
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industry and the role of that industry’s international structures in delaying the
proclamation of the Bill.

The last part of the thesis discusses the reasons for the proclamation.
Chapter 9 suggests that the balance of power of political forces changed because of the
spill at Kenora and an election. It examines the strategies of the opposition and the
supporters of the Bill, and the ways in which the government attempted to meet the
demands of industrial capital within its own political constraints.

The conclusion examines the role that the law, property and health played
in this process, and various inemes that have occurred throughout the dissertation. It
indicates that underlying this conflict was a struggle to prevent the introduction of the
concept of absclute liability into statutory law. It also proposes that the prevailing
concept of property aided the ability of industrial capitalists to water down the Bill and
to delay its proclamation. It suggests that health is a fragile foundation for the support
of environmental legislation, because of its basis in the uncertainty of science and the
difficulties in maintaining it at the forefront of the discourse, but that, paradoxically, it
is health and its uncertainties that encourage the entry of environmental concerns into the
discourse. It indicates that the perception of risk-taking as an essential element in
capitalism is of limited risk-taking, so that the availability of insurance became a crucial
element in the proclamation of the Bill. The chapter concludes that environmental issues
are power issues, and each small change affects the balance of power and contributes to

another strand in the construction of a counter hegemony.
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Conchision

The thesis uses a case study of the genesis of a piece of environmental
legislation to explore the question of why a capitalist state acts against the capitalist class
when a section of that class is vehemently opposed to its actions. It explores the
pressures and constraints experienced by the Ontario government through the process of
the introduction, passage, and proclamation of the "Spills" Bill. It suggests that
governments encounter structural and political constraints which both encourage and
discourage such actions, but that the balance of social forces and their alliance with
political forces are crucial variables influencing government actions. It further suggests
that everyday practices and ways of viewing the world are so engrained that they bias the

process, and that if change is desired these should be the target for change.
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END NOTES

Polychlorinated biphenyls (PCBs) were used for fifty years as a coolant in
electrical equipment. In the 1950s and 1960s they became acknowledged as
possessing "a high degree of toxicity affecting all forms of mammals, birds and
fish", so that in 1973 a general agreement under the auspices of the Organization
for Economic Cooperation and Development (OECD) to eliminate PCBs was
reached (Environment Canada, March 1980). In particular, these compounds are
considered to he a serious environmental problem, as they resist biological
degradation and have a half life of twenty five years. Scientific studies have
linked PCBs to birth defects, nervous disorders, changes in liver functions and
cancer (Malarek, 1977). However, some scientists argue that the problems of
PCBs have been exaggerated (Interview, Scott, 1993).

Frank Miller as Minister of Natural Resources was opposed to sport fishing being
banned in the English Wabigoon river system. George Kerr, the Minister of the
Environment, wished to ban sport fishing because of the high levels of mercury
contamination in the river. There was 2 public split during the 1977 election
campaign over this issue (the CELA Newsletter, 1977a).

The NDP received an upsurge in popularity following the spill, aided by Bob
Rae’s song that PCBs stood for Progressive Conservative Bungling. According
to Spiers (1986), they were unable to hold on to this lead because they had
narrower financial resources than the Liberals and their programme could be
easily mimicked or stolen.

In the 125 seat House, the Conservatives obtained 52 seats, the Liberals 48 seats
and the New Democratic Party 25 seats. After a series of negotiations, the New
Democrats and the Liberals signed a formal pact assuring the Liberals of two
years in office in return for certain legislation. The Conservatives were defeated
in the House on June 18, 1985, and the Liberals were asked to form the
government (Spiers: 1986).

Preliminary cleanup work was done at the time of the spill, but the Ministry of
the Environment failed to require any further action from the company until
September 1975. CP began further excavation in November 1975, but discovered
that the PCBs had migrated to a depth of 15 feet and further excavation would
endanger the track. Digging ceased and the excavated soil remained at the site
while "the ministry developed a program”. On June 30, 1976 the Ministry
requested CP to remove the soil and to engage a soil consultant to conduct a
drilling and sampling program. In September, CP stated that it was not prepared
to accept further financial responsibility for the spill. In March 1977, the
Ministry issued a ministerial order to CP to clean up the spill.
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The Environmental Appeal Board provides a mechanism of appeal to persons or
companies affected by decisions of officials of the Ministry of Environment. It
is authorized to confirm, alter or revoke government control or stop orders,
conditions to certificates of approvals or refusals of certificates (Malarek: 1977).

The Canadian Environmental Law Association felt that this decision was
important because railways, which are under federal jurisdiction, would be forced
in the future to comply with provincial environmental laws in certain situations.
However, the negative aspect of this decision was that in ordering a government

body to pay for rectifying environmental damage the cost was borne by the public
not the polluter (the CELA Newsletter, 1977b).

A lawyer for the Ministry of the Environment stated in a telephone conversation
to CELA that although the Ministry felt that the Board’s decision was incorrect,
its priority was to get the clean-up started, so no decision had been made
regarding an appeal as it would delay clean-up (the CEL.A Newsletter, 1977b).
This suggests that the ministry would have accepted the Board’s decision had the
Canadian Pacific Railroad been willing to do so.

There is some debate about the influence of Mississauga on the passage of the
Bill. One member of the business community in conversation with the author
argued that it made no difference. Environmentalists argued that it did encourage
its passage.

The methodology is discussed in Appendix 1.
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CHAPTER 1

THEORIES OF THE LAW, THE STATE AND SOCIAL MOVEMENTS

Introduction

Theoretically, this work is positioned at the intersection of theories of the
law and the state, and social movements. This chapter will examine these theories, and
discuss how they help to explain why governments introduce legislation antagonistic to
the interests of capital or one of its major sectors.! It will also consider how these

theories suggest that social forces? play a role in the process of the genesis of legislation.

Theories Concerning the Law

Theories concerning law creation have been classified into structural
functionalist, liberal pluralist, Marxist and feminist® (Comack & Brickey, 1991).
Functionalism emphasizes stability, order and harmony, and was dominant in sociology
in the 1950s. From this perspective, the law reflects a consensus in society. It
represents what Durkheim (1964: 79) called the "collective conscience"”, which is the
totality of the norms and values of the members of a society. It acts as a form of
integration, and informs people of what is appropriate behaviour in certain situations; it

serves to mitigate conflict and is a form of social control (Parsons, 1980). The state
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from this perspective is a neutral force that represents society as a whole, protects its
values, and punishes transgressions of societal norms and values (Durkheim, 1964: 83-5).
Functionalists assume consensus and emphasize the cultural aspects of law-making, and
do not acknowledge power differences nor conflict over the content of various laws.

Two overlapping perspectives, liberal pluralism and a Weberian
perspective, allow for conflict in society. Pluralists suggest that there is conflict between
competing interest groups. From their perspective, the legal system is autonomous, and
provides a neutral system through which conflicts are resolved and the "rule of law"
binds competing factions together (Caputo et al., 1989: 3). Power discrepancies are
acknowledged within this perspective, but they remain at the level of interpersonal
relations, and the influence of social, political and economic variables in the emergence
of various laws is ignored (Comack & Brickey, 1991: 19).

Max Weber relates law creation to the political economy. He argues that
law creation in respect to property and contract law was a prerequisite for the
development of capitalism (Weber, 1954). Weber also regards the form of the law as
the outcome of struggles. He argues that the dominant form of law in England
(empirical law and some Kadi law*) was the culmination of a struggle between lawyers,
who were advocating common law, and ecclesiastical judges, and sometimes the
universities, who were advocating Roman law. He suggests that the domination of
notables and a centralized justice system resuited in the retention of common law, but it
also enabled the monarch to introduce rules of evidence that favoured the merchants.

This less rational and less bureaucratic system of justice contradictorily aided the
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development of capitalism, because the consequent forms of law, that is the organization
of the courts and the trial procedure, resulted in a "virtual denial of justice to the
economically weak" (Weber, 1978: 354).

For Weber, although laws are related to the necessities of capitalism, law
is independent with its own rational logic. Marx, however, does not regard the law as
autonomous. He also sees a relationship between the law and capitalism, for "every
form of production creates its own legal relations”, but social relations are expressed in
the State and through the law (Marx, 1977: 349, 184). Contemporary Marxists argue
that the law is influenced by economic, political and ideological factors. Their analyses
of the law can be divided into two types: those related to the various schools of state

theory, and those concerned with the class struggle.

Marxist State Theorists

Derivationist state theorists argue that the functions of the state are derived
from the logic of capitalism, and an analysis of state actions must be based on an analysis
of capitalist accumulation and the contradictions of the capitalist system (Holloway &
Picciotto, 1979; Hirsch, 1979). Pashukanis is a pioneer of the legal studies scliool within
this perspective. He argues that the form of the law is derived from commodity
circulation, and emphasizes the relations between the forms of law and the reproduction
of social relations (Pashukanis, 1978). He does not directly relate law to the production

process, although other derivationists have done so (Jessop, 1984). This school functions
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at a highly abstract level, and ignores the role of historical contingent factors and various
social forces (Jessop, 1980).

Another state theoretical perspective is that of the instrumentalists.
Instrumentalists argue that the economic base determines the processes of the
superstructure (the state, the law and ideology). They suggest that the state acts at “the
behest " of the capitalist class, that is the state is directly influenced by the capitalist class
through individual positions within the state, personal relationships and pressure by
members of this class (Domhoff, 1979; Miliband, 1973). The law is created by the state,
and is used as a tool to support the interests of the dominant class, so it protects
property, and applies coercion in different ways to different classes. This does not
explain why laws are created that are antagonistic to the interests of the capitalist class,
why subordinate classes accept these laws as legitimate, and why there is an ideology of
equality surrounding the law; nor does it explain the variations in the law at different
times and place.

Structuralists argue that the state is relatively autonomous from the
economic area, but state actions are determined by the necessity of preserving capitalism,
and thus undertaken "on behalf” of the capitalist class while functioning to maintain some
element of cohesion between the classes (Althusser, 1971; Panitch, 1977; Poulantzas,
1980; Miliband, 1989).> Within this perspective, negative state actions towards
capitalism are by definition in capital’s interest. The state has to be relatively
autonomous from the capitalist class, so that it can create laws that constrain the activities

of capitalist class fractions in the long term interest of capitalism (Poulantzas, 1975).
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The law, therefore, reinforces the present structural arrangements and inequalities.
Poulantzas (1980) argues that this is achieved through the displacement of the class
struggle from the workplace to the juridical arena where the worker is defined as a
citizen and equal. The law assumes that individuals are political and economic equals,
and thus mystifies the basic class inequalities. This perspective does not focus on the
struggle to create the law, and ignores the role of non-class forces and non-class
ideologies.®

A variant of the structuralist perspective which overlaps with the
derivationist perspective, focuses on the crises and contradictions of capitalism. The
argument is that the state’s role is contradictory, because it has to satisfy the functions
of accumulation and legitimation, which entails fostering profit-making conditions and
maintaining social harmony. Its contradictory policies will result in conflicts and
problems whose solutions will result in further contradictions, because they do not deal
with the basic dilemmas of capitalism (O’Connor, 1973; Offe, 1984). Offe argues that
the reasons for actions unfavourable to capital can be located in the attempts by the state
to balance these structural contradictions, which he defines as “"the tendency inherent
within a specific mode of production to destroy those very pre-conditions on which its
survival depends” (Offe, 1984: 132). Social policies, and the consequent legislation and
regulations, are an attempt to deal with the problems of the state apparatus resulting from
contradictory demands and systemic requirements.

Parallels can be drawn between Offe’s theory of social policy formation

and environmental policy formation, for contradictions can be discerned between the
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necessity to prevent environmental degradation and to accumulate capital. As Habermas
(1975: 41-44) has noted, to satisfy the imperatives of growth limitation resulting from
a limit of finite resources and the capacities of the ecological system to absorb pollutants,
capitalist societies would have to transfer from the unplanned production of exchange
values to the planned production of use values, and thus to abandon their prime principle
of organization.

There are problems with the above explanation when applied to specific
policies and legislation. It can be assumed that there is an o;/erall contradiction between
growth and protection of the environment, but this does not explain what determines
specific policy choices in attempting this balancing act. It might be possible for the state
to ignore future considerations and concentrate on supporting present growth and
technology in the belief that a technological fix would be found in the future. In
addition, this theory does not explain the content of legislation within a particular state,
and it does not allow for ideological influences, nor for a role for social forces, in the
creation of social policies and legislation.

Theorists have attempted to deal with these problems by focusing on the
internal reasons for state actions with an emphasis on the institutions and the bureaucracy
of a particular state. Within this institutionalist perspective, the autonomous state
mediates conflict, and is more subject to the influence of state structures, party
organizations, and international political events and organizations, than the demands of

social forces (Skocpol, 1985; Block, 1981). Institutionalists suggest that despite the

reasons for action, whether the state will in_fact act depeads upon whether it has the
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institutional means to act. This, in turn, depends upon the historical development of the

specific state being examined. The state has interests of its own, but the independence
of the specific state and specific state department to satisfy these interests will vary at
particular historical conjunctures. State institutions are deemed to influence policy in
interaction with social, economic and ideological factors (Orloff & Parker, 1990). Thus,
the social policy orientations of social groups are structured by state institutions and
activities, as well as by economic and cultural factors. From this perspective, the state
bureaucrats will formulate laws to suit the requirements of their department, but within
a particular context. Although social forces are not completely absent from this
perspective, they are not the focus of the analyses. This perspective overlaps with a
Weberian position as the law is autonomous and created to meet the goals of the state

institutions.

Class Struggle Theorists

In contrast to institutionalist/state-centred analysts, neo-Gramscians
emphasize the role of social forces in policy development and the creation of legislation.
Law for Gramsci is a mixture of coercion and consent. It is an instrument of the state
that shapes every detail of the lives of the populace. It unites the ruling class and moulds
the views and everyday lives of the masses into supporting the development of capitalism
(Gramsci, 1971: 246-7). The legislators create the rules, and the masses consent to their

operation, and, if necessary, alter their behaviour to conform to them (Gramsci, 1971:
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266). The law also offers the opportunity for change, because the legal terrain is one on

which struggles are conducted (Gramsci, 1971: 256-7).

Neo-Gramscians, therefore, focus on ideological and political factors as
well as the economic aspects of hegemony and crises. Hall (1988) emphasizes politics
and ideology in his examination of the role of the new Right and the development of the
"hegemonic project” of the Thatcher state. Cuneo (1990) explores the role of the labour
movement and the feminist movement in the development of pay equity policies, and the
attempt by the state to conduct a passive revolution in response to their demands. There
is, however, a tendency of some neo-Gramscian theorists to emphasize one aspect of the
development of hegemony, for example the political aspects of the state (Poulantzas,
1980) or the textual aspects of discourse (Laclau & Mouffe, 1985), and to ignore the
actions of social forces in creating hegemony and in increasing the constraints and the
contradictions faced by the state.

Another theorist, who bears many similarities to Gramsci, is E.P.
Thompson. Thompson (1978: 96) v’ »ws the law from the perspective of the powerless,
and argues that it invades every aspect of everyday life. He regards the law as a
contradictory phenomenon that can be used sometimes by the powerless, because of its
necessity to appear impartial to perform its legitimizing role.

The rhetoric and rules of a society are something a great deal more than
sham. 1In the same moment they may modify, in profound ways, the
behaviour of the powerful, and mystify the powerless. They may disguise

the true relations of power, but at the same time, they may curb that
power and check its intrusions (Thompson 1975: 265).
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Other theorists are more reluctant to see the law as a constraint on the
powerful. White (1986: 22, 45) argues that the assumption of neutrality enables the law
to ignore differences, so that collective political action is required to obtain change.
Others (Hall et al., 1978: 193-4, 208) argue that the gains that have been made by the
working class through the enforcement of the rule of law were the result of struggle, and
that the law performs in the long term service of capital to protect private property and
contract, and to enforce public order. They develop a Gramscian analysis of law and
order in the British state, but emphasize the coercive role of the law with the consensual
functions of the state operating in civil society through discourse. Such an analysis
downplays the consensual functions of the law and the role of economic factors in

influencing state actions and popular consent.

The Provincial Level of the State

The struggle over the "Spills" Bill occurred at the provincial level of the
state. Marxist state theorists often ignore this level of the state or assume that it is a
mirror of the national capitalist state. Yet, its position between the local level and the
federal level ensures that it is subject to different influences and performs different
functions from the other two levels. It is also affected by federal state policies that may
have been influenced by considerations other than provincial state interests, and is subject
to pressures from the local level. House (1986) suggests that the interests of the political
elite, the role of ideology related to region, and the role of other forces independent of

social class are influences in provincial policy making. While the provincial level has
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more autonomy than the local level of the state, this autonomy is restricted, as this level
may have a limited influence on federal economic policies, and is dependent on the
federal level for financial support to carry out or deal with the effects of federal policies.
Also, its economic concerns will be provincially or regionally specific, and it has to
provide financial support to, and respond to, the demands of the local level.

A provincial government is in a contradictory position. As an intermediate
level of government, it is both dominant and subordinate. Its position regarding
environmental issues is ambiguous and complex, as the environment was not an issue at
the time of Confederation and pollutants do not respect political boundaries. It can create
stricter environmental legislation than the federal level, without threatening the overall
legitimacy of the capitalist nation state. However, such policies may require justification
in terms of a provincial ideology, and they are vulnerable to sectional interests, such as
a dominant capitalist class fraction or central Canadian banking interests (Stevenson,
1977; Marchak, 1986; House, 1986).

Like the local level of the state, there is an imbalance between political
authority and economic power at this level (Clark & Dear, 1984: 135). Moreover, the
degree of autonomy from the federal level of the state in regard to its economic functions
may affect this level’s legitimacy functions. Stevenson (1977) suggests that unlike other
Western states, Canadian provincial governments are expanding their accumulation
functions and the federal government is expanding its legitimacy functions. Other
analysts argue that there has been an expansion of the state at both the central and

"subnational” level of government, but that the latter exhibits a much greater growth in
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expenditure levels than the central government (Goldsmith & Newton, 1988; Sharpe,

1988). If the provincial level is expanding its accumulation functions, it may mean that
the provincial level is experiencing an increase in autonomy, which suggests an increase
in its problems. Paradoxically, the more the provincial level is tied to the federal level,
the more it can act independently of it. The provincial government can legitimize its
actions by calling for a decentralized democracy, and if it fails to "deliver the goods",
it can blame the federal government. The more it is independent of the federal
government, the more it has to work to maintain the legitimacy of the status quo, for it
has to sustain the loyalty of its residents and support from the nation state. This suggests
that the ability of a provincial government to create stricter environmental legislation is
inversely related to its degree of economic independence from the federal government.
Nevertheless, all Canadian environmental legislation is influenced by the other levels of

government, and the relationship between the different levels affects specific legislation.’

Social Movements and Environmental Law-Making

The process of environmental law-making is usually one of conflict,
because it is often antagonistic to capital accumulation. Weber suggests that the creation
of the form of law is the result of struggle and is related to the provisions of suitable
conditions for capital accumulation. This does not explain the content of law and the
creation of laws that restrain accumulation. Also his concept of the law is contradictory
as on the one hand it is autonomous and on the other it is serves capitalism. Marxist

theories situate the law within a broader political, ideological and economic context. But
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while they suggest various reasons for the state to act against capitalist interests, such as
the contradictions of the capitalist system being played out; the long term interests of
capitalism; the interests of the bureaucrats; the product of class struggle, none seems an
adequate explanation in itself to explain the creation of environmental legislation to curb
the actions of the capitalist class.

One problem is that Marxist theorists are concerned with the capital/labour
conflict, and those theorists who have extended Marxism into the areas of social
movements have been content to discuss domination and subordination (a2 Weberian
concept) or oppression, the effect of domination and subordination. This may be useful
in explaining the issues faced by social movements based on ascription, but it is not
helpful in explaining the relationship between the environmental movement, the state and
capital, and the role the law plays in this relationship. It leaves degradation of the
environment to be theorized as an adjunct to the exploitation of labour within the
production process, the environmental movement as an adjunct to the labour movement,
and law as a factor of legitimation. Thus, degradation of the environment is a by-
product of the production of surplus value, and the populace is incidentally affected by
this process and consequently protests. However, the term exploitation incorporates the
concept of extracting from a person that which belongs to them for another’s use or
purpose. Thus surplus value is that value which is produced by wage labour but claimed
by the capitalist. Whereas although exploitation of the environment may be a factor in
the production process, if the environment is defined as the property of the community,

its degradation i3 a process of extraction and use of this community resource.
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Another problem is that several Marxist theorists leave the labour
movement as the prime force for change, and indicate that the solution to these issues is
an alliance between the labour movement and the environmental movement. In practice,
while there have been some attempts at such an alliance (Grossman, 1985; Geiser, 1983;
Logan & Nelkin, 1980), the environmental movement is frequently on the opposite side
from that of labour, usually because the issues are presented as jobs versus the
environment. Although the prevention of environmental degradation has been shown to
create jobs (Woods Gordon, 1989; Miller, 1980: 33; Logan & Nelkin, 1980: 12-13), this
does not deal with specific conflicts. Also, the labour movement may not be involved
in a particular environmental issue, for it may be of more interest to the intellectual
service stratum of the middle class (Kreisi, 1989; Cotgrove & Duff, 1980), or affect
Natives or the petit bourgeoisie more than wage labour. If the complexity of the state
and environmental law creation is to be understood, social forces should be considered
as independent entities in their relationship with capital and/or the state (Jessop 1984).
Incorpérating an understanding of non-class forces into an analysis of the state and law-
making may highlight different aspects in the policy-making process.

Within a Marxist perspective, as noted above, neo-Gramscians have
attempted to incorporate non-class forces into their analyses. Jessop (1984) argues for
an examination of "officialdom-people” relations, and the interaction and linkages
between the state and the various social forces supporting and opposing particular
policies. Social movement theorists working within this perspective have emphasized the

importance of the development of a counter hegemony, that is a different world view,
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in the struggle for change. The law has a role of maintaining hegemony. It obtains
consent and enforces coercion. Yet, it also creates openings for the development of a
counter hegemony, so that the content of law is the result of various struggles, and

depends on the balance of power in a specific historical time and place.

Studie.s of Law Creation

A policy is a direction, or an intent, to pursue a certain political path that
may entail the passage of certain legislation. Sociologists often examine policies, but
they examine the specific legislation that implements such policies less frequently. In
Marxist discussions concerning the law, the formation of the law and the application of
the law are frequently compressed. The result is that studies emphasize the
implementation of the law, and assume that particular laws are the result of the rights
and/or obligations endowed by the bourgeois state to maintain the capitalist system. This
does not automatically explain the existence of a particular law, or the struggle over the
introduction of that law.

To my knowledge there are few studies of the reasons for, and the process
of, the introduction of environmental legislation. The few studies that do mention this
process, and those studies that have examined occupational health and safety legislation,
suggest that political, economic, and ideological inﬂuences should be studied in each
particular case. Handler (1978) examines the reasons for the "success" or "failure" of
environmental legislation in the United States. His discussion begins by arguing that the

National Environmental Policy Act of 1969 (NEPA) was the result of several factors.
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First, it was the result of a court case, which held that agencies must consider the
opinions of interested parties in decisions on power plant sites. Secondly, it was the
result of the growth of the legal arm of the environmental movement and the ensuing
number of court cases. Finally, it was the result of the concern of Congress regarding
the way federal agencies handled natural resources and the environment. Handler's
interest is how the NEPA, an ambiguous statute that created a somewhat impotent agency
and was faced with a hostile administration, was transformed into a highly visible, active
force by the environmental movement. He does not, therefore, elaborate why Congress
was concerned about the attitude of federal agencies towards the environment, nor the
struggle over the formation of the Act.

George Hoberg (1990) compares the different regulations of Alachor in
Canada and the United States, and argues that different political restraints led to a ban
on Alachor in Canada and no ban in the U.S. He explores three major explanations for
this divergence: science, interest group politics, and legal and institutional arrangements.
He concludes that different interpretations of the risks contribute to different decisions,
but they can only be explained by reference to the economic importance of Alachor, and
the need to maintain the legitimacy of current institutional arrangements.

Other studies that may be helpful in understanding the introduction of
environmental legislation are those concerned with the introduction of occupational health
and safety legislation. There are similarities between these two types of legislation.
Both challenge the productive process. Both are concerned with whether this process is,

or may be, dangerous to health. Also, the struggle concerning such legislation involves
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the capitalist class, a social movement and the state. The differences are sometimes the
population whose health is threatened, the particular social movements involved, and the
ministerial departments.

Studies of the introduction of occupational health legislation in Ontario
(Canada), Italy, Victoria (Australia) and the United States suggest that the reasons for
the introduction of such legislation have certain factors in common. The legislation is
a response by the government and employers to the costs (both economic and medical)
of occupational health issues, to pressure from the labour movement, to particular crises
and the result of changes in the political balance of power (Walters, 1983; Calavita,
1986; Carson & Henenberg, 1988; Curran, 1993). What such studies imply is that law
is a multidimensional entity, and to understand environmental legislation the economic
and political circumstances and the struggles that helped to shape the law should be

examined in each case.

Social Movement Theories

Unlike occupational health and safety law, the major protagonists in the
creation of environmental law are the state, capitalists, and the environmental
movement.® Traditional social movement theories examine the reasons members join
a social movement, and the role of resources in the success or failure of the social
movement organization (Gurney & Tierney, 1982; McArthy & Zald, 1977). With the
exception of the labour movement, theorists do not explore social movements as agents

of change and the relationship between the state, capital and social movements.
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The development of Post-Marxism has resulted in a rejection of the
concept of the working class as the privileged agent of change, and has suggested a role
for other sccial movements as additional or new agents of change (Boggs, 1986: 9;
Cohen, 1982: 195; Mouffe, 1983: 23; Laclau & Mouffe 1985: 165). Recently, there has
been an explosion of theoretical approaches in this area to explain the growth of "new"
social movements and to theorize them as a force for change. Canel (1992) divides these
approaches into New Social Movement Theory and Resource Mobilization Theory. The
former focuses on "social integration, normative contestation, control of cultural
production, and expressive action", whereas the latter "addresses themes of system
integration, political processes, and instrumental action"”. Carroll (1992) suggests a third
approach, a Gramscian approach, which he argues is complementary to the other two
approaches. 1t retains the linkages to political economy and political praxis, and yet by
emphasizing an analysis of how consent is organized it maintains the linkages o ideology

expressed through everyday lives and beliefs.

Conclusion

Law is not an autonomous entity. Environmental legislation is the result
of a struggle between conflicting interests which takes place on the terrain of the state.
As this struggle is between groups with different power resources, it is to be expected
that within a capitalist economy the form of the law and the content of the law, would
favour capitalists. Nevertheless, this is not always the case. Both form and content are

contingent, and dependent upon the outcome of various struggles within a specific
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historical context. What is of interest is why the outcome of such struggles does not
always favour capitalists.

This chapter has discussed the ability of various theories of the law, the
state, and social movements to provide an adequate explanation of the creation of a law
opposed by the capitalist class. Each perspective has advantages and deficiencies, but
the neo-Gramscian perspective is considered to be appropriate for an examination of the
struggle over the content of a law, because it focuses on the relations between the state
and social forces. This perspective incorporates the concept of hegemony, and
encourages an examination of the ways in which everyday concepts and practices are
accepted, and how they contribute to consent to the status quo. It accepts that consent
is not only produced in civil society but also on the terrain of the state and in the
economy. It also argues that various factors differ in each conjuncture, which
encourages a consideration of the historical background, and the political, eccnomic and
ideological context of specific legzislation.

Thus, the thesis will examine the interests of the provincial government,
and of the opposition and the supporters of the legislation; and the political and economic
context in which these interests were played out. 1t will investigate how accepted ideas
and practices and the actors’ concepts of property, health and the law contributed to the
construction of this legislation. In addition, it will illustrate how the prevailing structures
and fluctuations in power resources both encouraged and constrained the goals of the

capitalist class and of environmentalists.
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END NOTES

Not all environmental legislation is antagonistic to capitalist interests. It can
provide the impetus to new industries, such as the pollution prevention industry
(Woods Gordon, 1989). However, given that several capitalists objected strongly
to this legislation, and none supported it, it can be defined as being antagonistic
to their interests. To argue that it was in the long term interests of capital is not
sufficient, as it does not €xplain how it was so designated. Also, the government
had no such intent. Even if this had been so, it does not provide an adequate
explanation as to why the government chose this route. Other policies would
have provided more direct investment in pollution abatement industries, and/or
greater protection against environmental degradation.

For the purpose of this work a social force is defined as an agent or

representative of a social stratum or group, which is working to obtain or prevent
change.

A feminist analysis is relevant in some environmental analyses, but it is not
relevant in this particular case swudy, so feminist approaches in the sociology of
law will not be discussed. For a summary of such analyses, see the introductory
chapter of Social Basis of Law, 2nd. edition (Comack & Brickey, 1991).

Empirical law, usually referred to as common law, is based on precedents. Kadi
law is based on values (Weber, 1978: 352).

Miliband moves from the strict instrumentalist position to argue that although the
state does act "on behalf" of the capitalist class, it does not act mainly "at its
behest” (Miliband, 1977: 74). Later, he argues that the relationship between the
state and the capitalist class is that of a partnership, which holds provided the
state does not pose a fundamental threat to capitalist interests (Miliband, 1983).
Recently, this position has been elaborated to emphasize that the state does
impose constraints on capital especially in times of crisis (Miliband, 1989: 31-3).

Poulantzas (1980) did consider the role of social movements in achieving change,
but his death prevented this being developed.

The Ontario Spills legislation did not include radioactive spills because atomic
energy is the responsibility of the federal government.

The concerns of the labour movement and the environmental movement do often
overlap. Nevertheless, the bureaucratic separation of these interests means that
the former is primarily concerned with occupational health issues and the latter
with environmental issues. Also as some sectors of the environmental movement
would argue that production should cease if it results in any environmental
degradation, there is inevitably a basis for conflict in some issues.



CHAPTER 2

EXCURSUS - HEGEMONY AND LEGITIMACY

Introduction

It was suggested in the previous chapter that a neo-Gramscian perspective
is a useful approach to an analysis of the creation of a law that was opposed by a section
of the capitalist class, because it provides the tools for examining power relations
between the state, capitalists and social forces. This chapter will explore the advantages
of this perspective especially in relation to the concept of hegemony compared with the
concept of legitimation; the appropriateness of Gramscian concepts in an examination of
one specific struggle over the creation of a law; and the compatibility of an interpretive
historical methodology with a Gramscian perspective.

The first section considers the differences between the concept of
legitimation and that of hegemony. It argues that the concept of hegemony is preferable
to that of legitimation because it incorporates the possibility of oppositional forces
obtaining change. This is followed by a discussion of the appropriateness of a Gramscian
analysis. It suggests that this type of analysis is useful in an examination of the creation
of a law because the concept of hegemony directs us to examine everyday practices and

beliefs, and accepts that opposition occurs at different sites in the state, the economy and
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civil society. The final section proposes that interpretive historical methodology is a

suitable method for such an analysis, because it encourages the collection of many
details, which illustrate the acceptance of perceptions, beliefs, and the ways in which the
institutional process works to maintain the status quo. Such details also illustrate the
ways in which these beliefs and practices are opposed, and how they constrain industrial

capitalists to maintain the hegemonic order.

Legitimac

Legitimacy has been used in an ambiguous manner in analyses of the state.
It 1s a Weberian concept that has been adapted by Marxists and used to provide a
functionalist explanation of social policies. Max Weber (1946: 78-79) argues that the
state is a relation in which one group dominates another group, and that obedience * - the
state rests on inner justification and external means. Legitimacy is a claim to authority
that is accepted by others, and legitimation is the process by which such claims are
accepted. Weber discusses three types of legitimation: traditional legitimation based on
ancient mores and a "habitual orientation to conform"; charismatic legitimation based on
an extraordinary personal gift of grace; and rational-legal legitimation based on rationally
created rules that must be obeyed under the threat of legal sanctions. As the state
possesses a monopoly of violence, underlying each type of legitimation are the external
means of enforcing obedience through coercion.

Weber’s concept of legitimacy limits any conception of change and

resistance. Essentially, the status quo is accepted because it has always been so, because
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the ruler possesses certain qualities, or because the rules are perceived to be reasonable
and disobedience will result in punishment. Thus, chznge can only be obtai_ned if for
some reason norms and values are no longer rooted in\;tradition, the ruler ‘dies or his
qualities are deemed inadequate, or the rules are no longer perceived as rational, or
sanctions are not sufficient or can no longer be applied. But these are the effects of
change not the reasons for change. The latter are rooted in questions of why norms and
values change, why certain changes take place, why perceptions change, and why
sanctions become insufficient or not applicable. The answers to such questions may be
found in an analysis of the process of resistance rather than the effects of resistance.

The Weberian concept of legitimacy has been adapted by some Marxists
to explain why the capitalist state acts in ways antagonistic to the capitalist class, but it
fails to include any explanation of change. Habermas (1975: 36) argues that the
recoupling of the economic to the political has increased the need for legitimation - for
the state is not just securing the general conditions of production, but is engaged in it.
This legitimation has been acquired by the development of a formal democracy that
supports generalized motives, but avoids participation. Mass loyalty is obtained by
granting citizens the right to withhold acclamation after a period of years. Such
acclamation depends upon the satisfaction of expectations within the system.

Whether state intervention in the economic sphere requires legitimation,
or is a factor in the maintenance of legitimation, is a matter for debate. The entry of the
state into this area may be the result of the necessity to acquire legitimation, or a means

of justification for the acts of that particular state or government. In addition, in the
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latter part of the twentieth century privatization of state ownership is increasing, so the
state is withdrawing from this area. Also, whether acclamation through the ballot box
indicates mass loyalty is questionable. Habermas does not deal with the lack of
acclamation by abstaining from voting, and he assumes acclamation when the choice of
alternatives is non existent, or not on the agenda, or undeveloped.

The movement from Keynesianism to monetarism, with increased
privatization of government interests, suggests that direct state involvement in the
economic arena through ownership or investment is not a prerequisite for the existence
of advanced capitalist states. In fact, other theorists, such as McBride (1992), argue that
with the growth of neo-Conservatism there has developed a "legitimacy deficit", which
has resulted in increased cnercion and an increase in emphasis on the ideological aspects
of legitimacy.

Offe (1984) has suggested several explanations of legitimacy. In his early
writings his pesition is similar to that of Habermas (1975). Legitimation is defined as
shared norms and values and thus mass loyalty to the political system. In his later
articles, he suggests there are several aspects to legitimacy. It can be regarded as the
p-evalence of attitudes of trust in the system, and the justifiability of the institutional
arrangements and political outcomes of a regime or government (Offe, 1984: 267-270).
He considers problems of legitimacy from a functional perspective. The inability of
society to function results in questions being raised concerning the ability of the system
to work within certain standards, which could result in the questioning of the foundations

of society (Offe, 1984: 267-270). This definition implies an instrumental legitimacy that
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depends on the state’s ability "to deliver the goods", and other reasons for the prevalence
of an attitude of trust are not considered. Recently, Offe suggested that legitimacy
occurs when norms and interests overlap.! This begs the question of how such norms
and interests are developed, and if norms and interests conflict, who or what institution
determines which ones are considered.

David Held (1984: 299-369) attempts a typology of legitimacy and
consent. While not defining legitimacy in terms of levels, he does indicate the possibility
of levels of consent. Held places coercion, tradition, apathy, and pragmatic acquiescence
on a continuum of consent, but rejects them as bases of legitimacy. He suggests three
types of legitimacy: legitimacy dependent upon instrumental consent, legitimacy based
on norms and available knowledge, and legitimacy based on norms and complete
knowledge. He regards instrumental consent as a very weak form of legitimacy, as it
involves a general compliance to dominant political and economic institutions because of
future expectations. This form of legitimacy contains the potential for disillusionment
with the government and even the state as a whole, if political and social changes are not
undertaken, if changes are inadequate, or if they continually fail to develop (Held, 1984:
308). Instrumental consent, therefore, may provide an impetus for change. For Held,
any strong form of legitimacy is based on normative consent. Norms are accepted as
given. The possibility of normative change, or that these demands and needs can be
created, or brought to the forefront of popular consciousness, is not discussed. However,
he does suggest that focusing on strategic issues to maintain legitimacy, and

marginalizing others, results in the development of forms of resistance.
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Hegemony

The notion of hegemony was develcped as a part of a strategy for
overthrowing Tsarism by Plekhanov in 1883-84. It referred to an alliance of the
leadership of the proletariat and its political representatives with other groups, such as
the peasants, intellectuals and some bourgeois critics, for the purpose of ending Tsarist
rule (Bocock, 1986: 25). Lenin expanded this strategy to include intellectual leadership
of the party, so that workers would not fall into the trap of trade union consciousness and
would focus on a revolutionary strategy (Lenin, 1947: 41, 134; Bocock, 1986: 25-27).
Gramsci argues that the strategy to seize the Russian state was a "war of manoeuvre",
which he describes as a frontal attack, meaning a violent revolution. Hegemony, which
he defines as intellectual, moral anc political leadership, had to be developed after this
seizure. Change in Western capitalist states with their well-developed civil society has
to be achieved through different methods, such as "a war of position”, a subtle approach.
As hegemony involves the acceptance of the intellectual, moral and political leadership
of the dominant class in every aspect of society, it permeates everyday perspectives and
practices. It is these everyday perspectives and practices that have to be altered before
any substantial change can occur, and thus a (counter) hegemony has to be developed.
Gramsci, therefore, uses hegemony as a concept to analyze how Western states are
organized to maintain the dominance of the bourgeoisie, and also as a strategy to obtain
change.

The Gramscian concept of hegemony is similar to that of legitimacy.

Hegemony can be defined as intellectual, moral and political leadership of a group,
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which is exercised in the economy, in the state, and in civil society, and is attained
through the active consent of the mass of the population. It is the acceptance of a
particular view of the world that results in particular practices that favour a particular
group. Hegemony is more than instrumental legitimacy, for it incorporates the
ideological justification of the state’s and the dominant group’s programme through
everyday beliefs and practices. The present way of thinking and acting is taken for
granted, and this "naturalness” in the approach to social, political, economic and ethical
issues ensures that the basic organization of society is maintained.

In many ways Gramsci’s concept of hegemony is similar to Held’s
normative legitimacy, but it is Janus faced as it embodies consent and resistance. For
Gramsci, hegemony includes the leadership of the bourgeoisie and the development of
a (counter) hegemony by the masses. Counter hegemony is not a term used by Gramsci.
He envisages it as the other side of hegemony, which, as it is not domination, creates
openings for resistance. This resistance extends beyond classes to include various social
forces, but under the leadership of the working class.

Hegemony is not static, and compromises and adaptations to the values of
the subordinate groups have to be made to maintain it. This fluidity creates openings for
the development of a counter hegemony and the possibility of obtaining change. Change
is initiated by the state in response to popular demands (or the necessities of capitalism),
but there are limits to this response. Gramsci (1971) argues that when required the state

will conduct "a passive revolution”, which involves structural change, but not changes
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to "the core structures” of capitalist society. Nevertheless, the fact that the state does

respond, results in consent.

Similarities and Differences Between Legitimacy and Hegemony

Some theorists (Miliband, 1973: 233; Bocock, 1986: 83-102) suggest that
there are major similarities between Weber’s concept of legitimacy and Gramsci's
concept of hegemony. Both Weber and Gramsci incorporate ideas of force and consent,
and consider the role of cultural, moral and political factors. This position is
problematic, for it can result in an overemphasis of the role of the state, and an
underestimation of the role of social forces. Buci-Glucksmann (1980: 57, 409 n.32)
regards legitimation as a narrower concept than hegemony. She argues that the concept
of legitimation leads to "an underestimation of the forms of struggle and organization of
the working class in its hegemonic aspiration". In sum, the difference between
legitimacy and hegemony is that the latter concept is broader and more dynamic.
- Discussions of legitimacy are limited, because they do not explain change and exclude
the idea of resistance. Held (1984) suggests that we consent to actions for various
reasons, but this explains our consent, not the state’s actions. Also, Held does not
incorporate any explanation of changes in consent. Offe (1984) suggests that norms and
interests require that the state takes certain actions to maintain acceptance of the present
system, but norms and interests are taken as given.

The concept of hegemony may be more useful in providing an explanation

of the state’s actions. Hegemony suggests that resistance can cause changes in norms and
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values, which affect the state’s actions. It implies that the maintenance of the present
power relations requires a continual reconstitution of hegemony in response to the
development of a different perception of the world. Thus, there is a continual dialectic
between hegemony and a counter hegemony, and this can be related to actions of the
state against the capitalist class as one side of this dialectic. The linkage of this concept
to that of Gramsci’s "passive revolution", explains why any actions by the state against
capital will always be limited. A passive revolution reconstitutes hegemony and may
involve some structural change, but the state will ensure that the basic structures of
capitalist society will be exempt. Thus, the organizing principles of capitalism:
production for profit, continual growth, the concept of private property, will remain
unaltered.

Legitimation and hegemony are related. The former is a part of
hegemony, and focuses on the state side of the equation. The latter incorporates
legitimation, and assumes state actions against capital are in response to some form of
resistance. Pressure to act in certain ways can be created by social movements, and by
prevalent cultural views and practices. It can also be created by the necessity to bring
about change for the interest of capitalism as a whole, that is "in the national interest".
The state interprets the form of the response to pressure, but as it is subject to many
pressures its response will incorporate the concerns of several interests. Hegemony,
therefore, implies a subtle limitation and direction of action, but it does not define which
narticular action is taken. This depends on the political and economic interests of the

state at that particular conjuncture.



The Application of Gramscian Concepts to a2 Fragment of the Law

Gramsci was concerned with the problem of why the working class
consented to its own domination and did not revolt, as was suggested by Marxist theory
and its Leninist interpretation. He developed his concepts to explain the failure of the
factory movement in Turin to win the support of the working class, and the later support
of fascism by the working class. As much of his work was written in a Mussolini
prison, it was written in code, often using metaphors of Italian history, which has
resulted in slightly different interpretations of his writings. His work has had a profound
influence on French structuralists, such as Althusser (1971) and Poulantzas (1975);-
discourse theorists, such as Laclau and Mouffe (1985); and social movement theorists,
such as Boggs (1986) and Carroll (1992). It has also influenced neo-Marxist writings on
the state and political economy, such as Jessop (1990) and Carroll (1990).

Gramscian theory is useful in an analysis of conflict outside the
capitalist/labour conflict, because it expands the analysis of resistance beyond structures
and class struggle to include other forms of resistance on other terrains than that of
labour and the factory floor. It also provides a set of concepts to analyze how consent
is organized in the economy, the state, and civil society. It suggests that this occurs
through organic intellectuals,? through a strategy of passive revolution, and through the
definition of capitalist interests as general interests. It claims that resistance can occur
on all these sites through a redefinition of the general interest, through everyday practices

and beliefs, and through a strategy of alliances. At one extreme, Gramsci’s analysis has
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resulted in Althusser’s theorizing of how structures organize consent, and at the other
extreme, it has resulted in Foucauldian analyses of micro resistances.

The concept of hegemony recognizes that consent is organized in every
aspect of everyday life. This suggests that there are multiple overlapping areas of
domination, oppression and exploitation, and that, therefore, there are multiple areas of
resistance. Hegemony is multifaceted, and each facet is a point of resistance, and each
struggle is important as a contribution to change. It is composed of a network of
multiple strands, and each strand comprises a cluster of ideas and practices over which
there are struggles with each change affecting other components of a cluster and other
strands. Thus, hegemony is continually being reconstituted in response to resistances and
the demands of capitalism.

Neo-Gramscians have extended Gramsci’s work to theorize the muititude
of differen* resistances in contemporary society. For neo-Gramscians, the working class
is no longer the leader of transformative social forces, although for many it is an
essential participant in the opposition forces. However, neo-Gramscians vary in their
approaches. Some argue that resistance through a political party is subordinate to the
necessity of establishing a shared vision of the world while recognizing differences
among the groups that contribute to this vision (Carroll, 1992: 12-14). Jessop (1984:
364), however, argues that it is within the party system that cleavages are defined and
that political relations influence the framework from which the "national-popular will"
migl.t emerge. He emphasizes the importance of analyzing "how s{ate power is realized

in and through specific practices and forces”. Cuneo (1990) focuses on an alliance
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between the labour movement and the women’s movement to develop a counter
hegemony, and the response of the state through a passive revolution, which is a top-
down process of change by which the state controls change, enforces limits, and ensures
that the essential elements of capitalism remain unaltered. In sum, neo-Gramscians
examine the ways in which consent is organized, consider a broad base of resistance to
the existing power structures on different terrains, and also the ways in which the state

responds to such resistances.

A Neo-Gramscian Perspective

A neo-Gramscian analysis will therefore investigate how the status quo is
maintained through the structures of the state, and everyday practices and traditional
concepts. The law is an appropriate subject for a Gramscian analysis. Gramsci
considers the state to be a mixture of consent and coercion, and the abstract entity law
incorporates this mixture. Its coercive aspects receive consent because it does sometimes
restrain the actions of the powerful, and it does protect individuals and their property.
In this way, it performs an ideological function, which helps to legitimate the status quo.
The law also plays a part in the maintenance of hegemony and creates openings for
change. Thompson (1975) examines "a bad law, drawn by bad legislators and enlarged
by the interpretation of bad judges", but argues that the ideology of the rule of law
prevented it from being completely bad, and thus it received a measure of consent. If
one accepts that social change is desirable, the focus should be not the ways in which

laws are implemented, even though the powerful may be restrained by their
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implementation. It should be the ways in which laws are created with the object of
preventing the creation of "bad laws", and opportunities for lax interpretations of any
laws. This is because law is "the medium within which other social conflicts (are) fought
out" (Thompson, 1975: 267), and its ideological role requires that it appear neutral and
above class interests, and that it purports to serve the general interest.

This project will analyze the creation of a law. It will examine the
institutional process through which the "Spills" Bill passed to ascertain whether it
precluded or encouraged change, and whether other practices would have encouraged
change. It will look at the procedures of the Standing Committee on Resources
Development, bureaucratic consultations and considerations, and the Panel that was
established to examine the Regulations. It will examine the acceptance of traditional
definitions and practices, the ways of viewing concepts, and the acceptance or
questioning of ideological beliefs, to illuminate whether they encouraged or forestalled
change. Thus it will indicate whether the concepts of property, health and risk
forestalled or encouraged change. It will explore what this legislation meant for the law
in general. It will also explore the ways in which industrial capitalists’ interests were
linked to the general interest and the ways in which these linkages were contested. One
way in which this will be accomplished will be through an examination of the arguments
and language that was used in the Hearings that were held by the Standing Committee
on Resources Development.

As Gramsci suggests that the state conducts a passive revolution in

response to a decline in hegemony, the project will examine the reasons for the
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introduction of the legislation. Related to this, it will examine the broader pressures on
the Ontario government at the different stages of the process towards proclamation.
Also, as a passive revolution involves change but not of the essential elements that
constitute capitalism, it will. study the type of choices the provincial government made
concerning the content of the legislation.

Of prime interest in a Gramscian analysis is the rele of social forces in
encouraging or forestalling change, which involves an examination of the resources and
strategies of the supporters and opponents of the legislation, the alliances that were
forged, and whether cooptation took place. This indicates that the different diinensions
of power and the fluctuations in the balance of power should be examined in the different
conjunctures. Also, it suggests that the interconnectedness of the political and economic
aspects in the formation of the "Spills” Bill should be examined, not only at the national

level but at the international level, specifically the international insurance market.

The Methodology
This type of analysis requires a detailed investigation of the creation of
legislation. It entails a study of the conditions prior to the introduction of the legislation,
and an assessment of the reasons for its introduction. It also involves an examination of
the different conditions at each stage of the process, of the various social relations, and
of the structural constraints and conjunctural opportunities that the social forces faced.?
An appropriate methodology for such an analysis is an interpretive

historical method. Skocpol (1984: 363) has created a typology of historical methods:
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a general model, an interpretive model and a comparative causal model. Interpretive
historical sociology focuses on what happened using various concepts to provide an
understanding of the events (Skocpol, 1984: 368). It can be argued that this project
meets Skocpol’s two requirements for interpretive historical sociology, as the topic of
environmental protection, specifically spills, is significant in the present, and it examines
the intentions of the actors in the given historical setting (Skocpol, 1984: 368). How
useful such criteria are, is debatable, as what is significant inevitably depends on the
author’s assumptions, and the intentions of the actors can only be partially identified.

Skocpol’s categories are ideal types and it is rare for one piece of research
to fall neatly into one of them. Thus this research also examines the structural context,
and attempts to emphasize the interaction between structure and agency in this struggle.
The research also has aspects of causal historical sociology when it asks why this Bill
took this course, examines the differences between the various stages and attempts to
elaborate some causal connections. However, the method is inductive, and the goal is
primarily to achieve an understanding of the processes that took place through "thick
description™ (Geertz, 1973), which it is hoped will illuminate particular themes and
concepts.

This type of analysis requires archival research involving Gocuments,
transcripts, letters, memoranda and reports of Legislative debates in Hansard. It
encounters various problems of missing documents and difficulties in obtaining access
to the records. It needs to be supplemented by interviews with key personnel; and

interviewing faces such difficulties as selective memories, vague recollections, and an



33

unwillingness to be interviewed. Such problems mean that there has to be a focus on
amassing as much detail as possible in the hope of filling in the gaps.’

The challenge of the interpretive historical approach is that of retaining
theoretical concerns and not losing them among the historical details. This means that
there has to be a continual movement from the specific to the abstract and vice versa in
the analysis. The object is the interaction of theory with the evidence or the evidence
with theory, but “"theory must work on the empirical without either dominating it or
being dominated" (Abrams, 1982: 333). Historical sociologists have to walk a tightrope,
so that they are "down there among the details” as required by Stinchcombe (1978), but
that they do not lose sight of their theories and concepts. In the process they hope to
highlight patterns or concepts to achieve a measure of understanding of how or why the

event occurred, and thereby to introduce new elements into the debates concerning social

change.

Conclusion

Laws set the framework for various struggles, but they are often the
culmination of other struggles. These struggles are not isolated between bureaucratic
officials or political representatives on the terrain of the state, but involve other social
forces from economic sites and sites within civil society. The struggles over
environmental protection laws are of particular interest because they involve the transfer

of some production costs from the public and/or the government to industry. They also
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reconstruct the ways in which property rights are viewed and involve a shift in the power
arrangements of society.

This study is an examination of the genesis of one pollution law, the
Ontario "Spills" Till, which ~ccurred at a turning point in attitudes towards the
environment. It will employ a neo-Gramscian perspective and an interpretive historical
methodology. This perspective incorporates the concept of hegemony, which is broader
than that of legitimation, directing the researcher to examine everyday practices and
beliefs, the strategies of social forces and the government, and the balance of power in
specific conjunctures. Historical interpretive methodology complements this perspective
because the method focuses on accumulating many details, which can illuminate everyday
practices and beliefs. It employs concepts to interpret these details, and also uses the
details to indicate particular themes or concepts that warrant further investigation.

The following chapters will examine the struggle between industrial
capitalists and environmentalists over the content of the "Spills" Bill and whether it
would be proclaimed into law. They will analyze the strategies employed by the
opponents and supporters of the Bill, the initiatives of the government, the reasons for
the fluctuations in the balance of power, and they will éssess whether the Bill did create
any change in the prevention of pollution. ~inally, the conclusion will tease out some
themes and concepts that occur throughout the analysis (such as the necessity of adequate
insurance and the concept of property) and indicate what they suggest for our studies of

environmental law creation.
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END NOTES

In explaining his concept of legitimacy to the author at McMaster University in
February 1991, Dr. Offe argued that full legitimacy depended upon an overlap
of norms and interests, but there were occasions when either norms did not
incinde interests or vice versa.

Organic intellectuals are persons from various classes or sectors who are
articulate and push for change.

Structural constraints are elements in a social formation that cannot be changed
within a specific time period whereas conjunctural opportunities are those
elements that can be changed within a given time period (Jessop 1984: 253).

Clifford Geertz means by this phrase "our own construciion of other people's
constructions of what they and their compatriots are up to" (Geertz, 1973: 26-27).

The data sources and the problems encountered in the research are discussed in
more detail in Appendix 1.
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CHAPTER 3

THE INTRODUCTION OF A BILL

Introduction

Governments address some issues and not others. Sometimes, they are
responding to concerted lobbying through which the environmental movement makes
claims that a certain problem exists that requires a legislative response. Sometimes, they
are responding to an event to prevent its recurrence, or to put in place mechanisms to
deal with the effects of any similar events. Sometimes, they are responding to
institutional problems that need further clarification and simplification. None of these
reasons occurs in a vacuum; and they do not explain why certain claims are granted a
response and not others, why certain events initiate legislative responses, and why certain
institutional problems initiate a response and others are ignored.

Policy-making is a complex process, and environmental policy-making is
even more complex. It is affected by issues that range from the local to the
international, and by issues that cut across other departments at each level of the state.
It is developed within a framework of ideas not only about the environment, but also
about the role of the state, the responsibility of the individual and/or corporations, the

market and economic growth. It is produced in a historical contexi of past decisions.
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It involves institutions that encourage a focus on certain issues, and specific approaches.
Geographic boundaries restrict what can be accomplished within each level of the state
and the nation state. The state of the economy also determines what is assessed as
"affordable”; and the type of economy affects the assessment of whether a policy will
impinge on economic growth or will have a minimal impact. The societal context
specifies who possesses the power resources, how they are used, and who decides what
is considered important. The political context defines who possesses the political power
resources, and what pressures can be placed on the government to act.

The focus of this chapter will be to examine how spills became defined as
a problem that required political intervention. It will suggest that institutional
arrangements, the lack of the capacity of the ministry to carry out its mandate, the
division of powers within the Canadian constitution, the pressure of other legislation, the
political setting, and the formation of environmental groups, all contributed to the
definition of spills as warranting the attention of the government. It will further suggest
that the economy granted the opportunity for legislative activity concerning spills. In
addition, it will argue that structures and policy preferences ensured that the content of
the Bill focused on sanctions rather than regulations or the mechanisms to deal with

spills.

Creation of Institutions
Following World War II, both the federal government and the provinces

in Canada introduced legislation dealing with the environment. The increase in scientific
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data and studies; events, such as the London smog disaster in 1952; the investigation of
pollution in the Great Lakes in 1946 and 1964 (Macdonald, 1991); and the examples of
increased legislation regulating the environment in the United States, had all resulted in
the introduction of some environmental issues into the discourse and the definition of
certain pollution problems as warranting regulation. In the 1950s and 1960s, legislation
was passed, and bureaucracies were created, to deal with air and water pollution,

In Ontario, the Ontario Water Resources Commission was created in 1956,
and the Air Pollution Control section was established in the provincial Department of
Public Health in 1957. In the late 1960s and early 1970s, pollution became a salient
public issue because of several events: the grounding of the Arrow oil tanker, the
discovery of high mercury levels in the fish in the Great Lakes (Woodrow, 1980: 25),
the publication of Silent Spring by Rachel Carson in 1962, and the International
Conference on the Human Environment in Sweden in 1972, at which several industrial
nations indicated they would reduce pollution. Increased media coverage, parliamentary
interest, and public awareness expressed through public opinion polls encouraged both
levels of government to create institutional mechanisms to deal with environmental
issues. At the federai level, the new Department of the Environment, Environment
Canada, was created in 1971; and this was followed by the creation of separate
departments in Ontario, Alberta, and Quebec.

The creation of bureaucracies, and the ways in which responsibilities are
distributed amongst different levels of the state, and amongst various departments, affects

which problems are selected, how these problems are defined, and the consequent
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agendas and possible solutions to these problems. The state has to have the ‘capacities’
to deal with a problem (Skocpol, 1985), but the ways in which these ‘capacities’ are
structured will affect the type of response. The provincial level of the state has limited
powers over environmental issues. The environment was not an issue at Confederation,
so powers between both levels of government are not clearly defined. Also,
environmental issues do not confine themselves to provincial borders. In addition,
jurisdiction over the environment does not fall solely to the Ministry of the Environment.
This is not unusual. In Canada, no department of the environment is completely
responsible for environmental issues, and this has limited the ways in which they can
respond to environmental problems.

In Ontario, as elsewhere in Canada, the Department of theAEnvironment,
which was created through the Environmental Protection Act in 1971, was composed of
some, but not all, branches of other departments concerned with environmental issues;
and extra responsibilities were added with the passage of new legislation. It included the
Air and Waste Management and Pesticide Control Sections from the Department of
Health plus a branch that dealt with Ontario’s conservation authorities. In 1972, this
Department was combined with the Ontario Water Resources Commission to create the
Ministry of the Environment. The responsibilities of the department were extended
through the passage of the Pesticides Act in 1973, and the Environment Assessment Act

in 1975 (Bell & Pascoe, 1988).
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History of Spills - Definition of a Problem

Throughout the 1970s, two separate but related problems, which were not
adequately covered by existing environmental legislation, plagued the Ministry of the
Environment. One problem was the cleanup of hazardous spills. The other was the
provision of compensation for the victims of spills. The former problem was illustrated
by the difficulties the Ministry of the Environment had encountered in trying to get
Canadian Pacific Railroad Co. Ltd. to clean up the pollution from the Dowling train
crash. The latter problem is illustrated by the inability of the Ontario government to find
sufficient proof to establish that Dow Chemical of Canada Ltd. was responsible for the
mercury pollution of the Detroit River and Lake Erie. This resulted in an out of court
settlement for fractions of the damages originally claimed by the fishermen and bait
dealers for loss of income from the pollution of Lake St. Clair by mercury.'

These problems were compounded by a growing awareness of the dangers
of hazardous substances, especially PCBs, dioxin and mercury, and their relationship to
health. This awareness can be attributed to several factors. There had been an increase
in scientific knowledge; and this had been reported in the media. Also the media had
covered environmental events, such as Seveso, in Italy in 1976,2 Love Canal in the
United States in 1978, and the possibility of Minamata disease among the Indians of the
Grassy Narrows and Whitedog reserves. In addition, environmental groups were
exerting pressure to publicize such events and scientific studies.

The ministry was also receiving pressure from within the legislature to "do

something" about spills and compensation for victims of spills® (Hansard, November 28,
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1978). Both the 1975 and 1977 elections resulted in Progressive Conservative minority

governments. Also, Stuart Smith, the leader of the Liberal Party, was knowledgable in
environmental matters, and felt that the Progressive Conservatives were vulnerable in this
area (Interview, Parrott, 1993). Thus, both opposition parties were articulating concerns
about environmental issues including spills, and this attention attracted media interest
(Winfield, 1994).

The ministry was encountering several problems in-its attempts to
minimize the effects of hazardous spills. These problems included the slowness of the
legal process, inconsistent fines, the lack of concern regarding spills, and what was

viewed as an escalation of the hazard potential of spills.

Slowness of the Legal Process

The Ontario government had been ineffective in attempting to use the legal
process to deal with the problem of spills. Its use f)f the courts to establish liability had
delayed cleanup and often made the situation worse, as occurred in the Dowling rail
accident. Also, if the government could prove responsibility, this did not always meet
the legal requirements, so it had to resort to moral suasion® (Hansard, November 23,
1978). The legal process was slow and séemed an inappropriate method of dealing with
environmental matters. The burden of proof was on the government to prove that the
plaintiff was responsible for pollution, and not the plaintiff to prove that he was not

responsible. For many reasons, such as the uncertainty of science, synergism, and costs,
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it was extremely difficult to prove fault. Also, the tardiness in dealing with one case

affected other cases, and whether other companies were charged.’

Inconsistent Fines

Another problem was that sanctions were inconsistent and often not severe
enough to act as a deterrent. Several court cases illustrate this inconsistency. In 1977,
an Ontario trucking company was fined $2,000 for the offence of causing the discharge
of a contaminant, and $500 for failing to report the discharge, following an oil spill that
caused damage costing over $40,000. (the CELA Newsletter, 1977a). In another case,
a judge stated that deterrence was a principle in his sentencing, and "that to be a
deterrence, the fine has to be substantial enough to make an impression on this and other
offending companies, or potential offenders". He firied American Can of Canada Ltd.
$64,000 on 16 charges of mercury pollution into Lake Superior contrary to section 32(2)

of the Fisheries Act (the CELA News:etter, 1977f).

Lack of Concern Regarding Spills

There was a lack of concern by industry regarding the seriousness of
spills, which was expressed through a lack of reporting of spiils and a lack of emphasis
on prevention. The government was concerned about the amount of il not reported as
spilled and not cleaned up. In 1976, the ministry received 91 reports from the public of
which 47 reports led to the discovery of oil spills that had not been reported. In 1977,

it received 106 reports - again 47 had not been previously reported (Compendium of
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Background Information, 1978). (No statistics were made available about the lack of

reporting of spills of hazardous products). Sometimes there was a delay before the spill
was reported. For example, the Port Loring spill occurred a year before the ministry
heard about it’ (Hansard, November 24, 1978). Of the known 300,000 gallons of oil
spilled during 1976 and 1977, 100,000 gallons were not cleaned up. Of the
approximately 394 oil spills, 329 were cleaned up, so 65 oil spills were not cleaned up.

Some industries did not emphasize the prevention and the reporting of
spills. For example, Algoma Steel Co. Ltd. was charged under the Ontario Water
Resources Act and the Environmental Protection_Act in 1976. During late 1975 and
early 1976, it had discharged phenol into the St. Mary’s River, which supplies the
drinking water for Sault Ste. Marie. The ministry stated that the discharges impaired the
drinking water and the quality of fish. It complained that it had always experienced
difﬁcﬁlty in persuading Algoma Steel to report spills promptly. This lack of concern for
pollution prevention was illustrated by the few workers responsible for this area.
According to the vice president of the corporation only eight out of nine thousand

employees were involved in pollution control® (the CELA Newsletter, 1976¢, 1977b).

Escalation of the Hazard Potential of Spills

One indicator of internal pressure on the government to introduce spills
legislation would be an increase in the number of spills. There were approximately
1,000 spills each year of which the ministry received reports of about 600, but there had

been a slight decrease in the number of confirmed spills since 1973 (Compendium of
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Background Information, 1978). What may have been a major factor in the ministry’s

decision to introduce this Bill was that the type of spill was changing from that of oil to
hazardous materials. The ministry considered hazardous materials to be difficult to
detect and to clean up (Hansard, November 23, 1978). The percentage of total spills that
were oil spills (petroleum, fuel oil, vegetable oil, or similar oils) had declined slightly
from 72% in 1973 to 69% in 1977. In contrast, the percentage of other substances,
including hazardous materials, had increased from 28% in 1973 to 31% in 1977 (Table
1). Moreover, the quantity of hazardous materials spilt was greater than that of oil.
From 1974 to 1977, an average of 650,000 gallons per year of hazardous materials, such
as ammonia, phenolic compounds, and concentrated acids, were spilled from industrial
facilities, storage facilities and during transportation. In the same period an average of
450,000 gallons of oil per year was spilled (Compendium of Background Information,
1978). The ministry argued that hazardous materials were difficult to clean up or
nevtralize, because of their rapid solubility. It was, therefore, vital to initiate
containment before they reached a major watercourse or groundwater.

In sum, the ministry was finding that it did not possess the resources to
prevent spills, and to ensure compensation for victims from the polluter. The law was
inadequate to encourage notification of a spill or to encourage cleanup of a spill (Parrott,
SCRD, June 18, 1979: R-2150-2, 3). Compensation for damage was limited to the

judicial determination of fault or other bases of liability, and the amount depended upon
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TABLE 1

Total Spills Reported to the Minisiry of the Environment 1973-77

Other substances
including hazardous
Qils* materials
Total % of % of

Year Spills Number Total Number Total
1973 696 507 2 189 28
1974 525 394 75 131 25
1975 604 430 72 174 28
1976 596 416 70 180 30
1977 538 372 69 166 31

* Oil of any kind or in any form, including but not limited to, petroleum, fuel
oil, vegetable or similar oils.

Source: Compendium_of Background Information for The Environmental Protection
Amendment Act 1978

TABLE 2

Quantities of Liquid Contaminants Spilled 1974-77 (Gallons)

Hazardous Other Liquid
Year Oil Substances Contaminants
1974 396,000 G. 366,000 G. 17,425,000 G.
1975 690,000 G. 1,368,000 G. 1,778,000 G.
1976 385,000 G. 543,000 G. 6,161,000 G.
1977 323,449 G. 321,626 G. 16,295,365 G.

Source: Compendium of Background Information for The Environmental Protection
Amendment Act 1978°
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judicial discretion. In addition, the ministry’s own interests suggested the need for some
legislation to deter spills. Less oil, dnd more hazardous materials or other liquid
contaminants were being spilled; and these materials required immediate action and could
not await the completion of a long judicial process. It was costly to the government to
pursue court actions, especially when they took several years to resolve!® (Scott, SCRD,
June 18, 1979); and if no one was at fault, the government paid the costs (Parrott,
SCRD, June 18, 1979: R-2150-2, 3). The government was vulnerable, because it had
been in power so long; and the opposition, supported by the media, was clamouring for
the issue of spills to be resolved (Interview, Parrott, 1993). Public concern regarding
chemicals and the movement of chemicals was escalating (Interview, Scott, 1993). To
forestall an increase in costs from cleanup, the potential costs of compensating victims,
the costs of litigation, or the political costs to the government of the non-compensation
of victims, the ministry needed the power to enable it to intervene quickly to prevent a

spill deteriorating into a disaster.

Other Legislation

Legislation in other jurisdictions can have political effects beyond its
borders. It highlights problems and suggests ways of solving such problems, and in this
way it exerts pressure on governments to introduce similar legislation. The process of
the passage of this legislation usually involves some form of debate and the consequent
dissemination of information beyond the immediate jurisdiction; and actions resulting

from the new legislation may impinge on other states. Thus, the closing of the U.S.
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borders to the importation of PCBs created a problem regarding their disposal in Canada,

especially in Ontario.

At the time of the introduction of this Bill there weie several pieces of
legislation dealing with the cleanup of pollutants and compensation of victims in Canada.
Much of this legislation was specific to a particular pollutant or environment e.g. The

Nuclear Liability Act; The Pesticide Residue Compensation Act; The Canada Shipping

Act, Part XX; The Fisheries Act; The Arctic Waters Pollution Prevention Act; The

Pesticides Act - Ontario; The Fishermen’s Assistance and Polluters’ Liability Act -

Manitoba.! Nevertheless, the existence of this legislation established some precedents
in this area. Not only did it provide experience in the implementation of such legislation,
but also experience in its construction. For example, the General Counsel at the Ministry
of the Environment had been involved in the introduction of The Pesticides Act -

Ontario, which provided him with experience in liability legislation.

Cooperation with the federal government in new moves to control the
transportation of hazardous materials also encouraged the Ontario government to become
involved in this area (Interview, Scott, 1993). There was consultation with the federal
government regarding the introduction of parallel legislation to the federal bill concerning
the transportation of dangerous goods, which the federal government was introducing'
(Hansard, November 4, 1977); and regarding a new waybill system and regulations
concerning the reporting of shipments of contaminated material (Hansard, November 21,
1977). This meant that there was an ongoing debate regarding the transportation of

hazardous materials. It is possible to speculate that this may have emphasized the need
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for such legislation, or the Ontario government may have wanted to prevent the federal
government from dominating the area.

It is also possible tc speculate that Japanese compensation arrangements
for Minamata victims increased awareness of the need for compensation arrangements.
The victims of Minamata disease visited Grassy Narrows in 1975, and met with ministry
officials.”® In 1976, the ministry produced a report on mercury poisoning in Iraq and
Japan (Swaigen, 1981). Also, the ministry was interested in compensation, and, in 1975
& 1976, the ministry hired two summer students to produce a report of these
arrangements (Interview, Swaigen, 1993). In addition, an article in the Globe and Mail

in 1978 described the compensation arrangements in Japan' (Swaigen, 1978).

The Political Setting

In spite of the growth of the legislative mandate of the Ministry of the
Environment, it is questionable whether the environment was a high priority for the
Ontario government. The actions and statements of the government suggest that
economic concemns eclipsed any environmental concemms. The ministers of the
environment were frequently changed” (Hansard, October 17, 1979; Witten, 1994).
In 1977, the Davis government extended the abatement order for the Reed Paper
Company, because the threat to close the operation would have meant a loss of 1,700
jobs. The new Minister of the Environment in January 1978, George McCague, viewed
environmental regulations as an unnecessary restriction on economic growth (Globe &

Mail, January 24, 1978).}* The government tended to favour rhetoric over action. For
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example, in the election campaign of 1977, there was a suggestion that pollution fines
of millions of dollars would be initiated by a new Conservative government. After the
election, officials in the Ministry of the Environment described this statement as wishful
thinking, and as encouragement to the United States to honour its commitments regarding
the Great Lakes (Oziewicz, 1978).

The structure of government with its divisions of responsibilities for the
environment also creates problems in developing coherent environmental policies. The
ministry’s limited efforts at reform resulted in conflicts with other state agencies and
affected economic interests (Winfield, 1994). 1In this election campaign, there was a
public split between the Minister of Natural Resources, Frank Miller, and the Minister
of the Environment, George Kerr. The Environment Minister wished to close the
Wabigoon River to sport fishing as had been requested by the native people, but the

Minister of Natural Resources rejected this policy (the CELA Newsletter, 1977¢).

Then, as now, there were problems of the division of powers concerning
the environment between the federal and provincial governments. After the discovery
of mercury contamination in the Wabigoon River in 1969, the federal government
claimed that responsibility for closure for fishing was the provincial government’s,
whereas the Ontario government claimed that responsibility lay with the federal
government (Estrin & Swaigen, 1993). There were times when the federal and
provincial branches of government cooperated. In 1976, the Ontario Ministry of the
Environment, at the request of Environment Canada, laid charges of mercury pollution

against American Can of Canada Ltd. (the CELA Newsletter, 1976b). However, on
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another occasion the decision of one branch of the federal government resulted in a spill.
In the winter of 1976, the federal government decided to use ice-breakers to keep the
channel in Parry Sound open, allowing Imperial Oil tankers to sail into the federal
harbour and to unload oil. Protests were made by citizens, local MPPs and the local
MP, but before anything could be achieved, a tanker went aground and spilled thirty five
thousand gallons of diesel, stove and fuel oil"? (the CELA Newsletter, 1977c).

Even when the two levels of government cooperated interaction was
limited. Members of the staffs of the Ministry of the Environment, the Minisiry of
Natural Resources and the Ministry of Health sat on the Federal Task Force on PCBs
(Hansard, December 16, 1977), and cooperated regarding the transportation of PCBs.
Yet the federal government did not pass on all its information concerning PCBs to the
provinces. For example, the detailed breakdown of quantities of imports of PCBs by
individual users was a trade secret, and confidential under the terms of the Environmental

Contaminants Act '®(Hansard, December 7, 1978).

Formation of Environmental Groups

The development of the environmental movement in Europe and in the
United States, combined with the same influences that encouraged the growth of
environmental institutional structures, encouraged the development of the environmental
movement in Canada. In Ontario, Pollution Probe was formed in 1969; and in 1970, its
offshoot, the Canadian Environmental Law Research Association,'® (later the Canadian

Environmental Law Association (CELA)) was created to obtain change through legal



72
reform and litigation. Pollution Probe and CELA grewithroughout the 1970s and

campaigned successfully with other environmental groups for the passage of the
Environmental Assessment Act in 1975. This Act provided for the environmental
assessment of any proposed major undertaking and public participation in the decision-
making process. As it would question the cement kiln burning of PCBs, it would
indirectly exert pressure on the Ministry of the Environment regarding its claim to be
acting to protect environmental health.

CELA’s mandate was to promote legislative reform to prevent
environmental degradation, to litigate to establish precedents, and to encourage the
enforcement of existing legislation. Legal reform focused on prevention by targeting the
source of pollution, and not by sanctions after the fact. Sanctions were considered to be
covered by existing legislation; and the focus was to encourage the enforcement of this
legislation and the imposition of adequate fines to deter future pollution.

CELA was involved in several spills cases. Also, the information
concerning lack of government action, and the relationship between pollution and health,
was publicized in various articles in the newspapers, and environmental journals, such

as Probe Post, Alternatives and the CELA Newsletter. Despite this involvement and this

publicity, obtaining spills legislation was not a platform of the environmental movement.
Theoretically, the common law torts of nuisance, negligence, riparian rights,” trespass,
and strict liability could be used to compensate for harm to property and health, so
CELA had concentrated on litigation to obtain compensation. This did not mean that

CELA was content with the present process of litigation. The General Counsel noted
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that no victims of widespread pollution had successfully sued a large corporation for their
losses, even when provincial governments had sued on their behalf (Swaigen, 1978).
The reasons were the delaying tactics available to wealthy corporate defendants, the high
costs of lawyers and scientists, the lack of availability of government scientific reports,
restrictions on class actions, onerous proof requirements, lack of standing (the
requirement that a plaintiff show substantial damage beyond harm to the public) and the
viewpoint of judges.

CELA complained that judges chose to interpret the law narrowly
(Swaigen, 1978). The plaintiff had to prove a direct cause and effect rzlationship
between the manufacturing processes used by the defendant and the damage to the
plaintiff’s interest. This was extremely difficult to prove with the uncertainty of science,
multiple sources of pollution, and synergistic effects. Costs were also a factor. The
costs of collecting the evidence to prove a causal link were high. When they were
combined with the .costs of lawyers and the possibility of having to pay the costs of some
defendants’. fees should the plaintiff lose, they were beyond the means of most
individuals.

CELA was preoccupied with lobbying for the Environmental Assessment
Act, with obtaining implementation of the existing legislation, with other environmental
problems, and with obtaining funding. In the latter part of the decade both CELA and
Pollution Probe were epcountering financial difficulties and had to limit their
activities.! CELA found -it difficult to secure sufficient private funding, because it was

not well known to the public, and had been defined as "Stalinist", "Marxist" and
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"radical” by barristers, and some large corporations (Beardwood, 1990). Also,
corporations and government departments were wary of funding potential plaintiffs:

...our Advisory Law Office is not an attractive thing for corporations to

fund, who often express fears that we might use their money to sue them -

unlikely but not impossible. = Govermnment departments such as

Environment and Natural Resources consider us a pain in the neck

(CELA, letter, 1976a).
In 1976, CELA applied to the Ontario Legal Aid Plan for interim funding and became
a legal aid clinic in 1977. While this gave it a stable basis for its litigation activities, it
did initially produce some uncertainty about its ability to fund its lobbying activities.
Nevertheless, extensive informal contacts were maintained with both opposition parties.

They involved the exchange of ideas and information, which enabled the opposition

parties to question the actions of the government (Winfield, 1994).

The Maintenance of a Facet of Hegemony

While there had been an increased growth of environmental awareness
throughout the !970s, the Progressive Conservative government in Ontario was
encountering problems in presenting an image of environmental awareness and of acting
to protect environmental health. The granting of yet another abatement deadline to the
Reed Paper Company at Dryden,” and the replacement of the deadline of 1978 for
sulphur dioxidc =2batement to three years hence for Inco Ltd. in Sudbury, resulted in
public protests. The opposition pérties’ protests in the legislature brought the minority

Conservative government close to defeat in 1978; and a public opinion poll indicated that
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a snap election conducted on the issue of environmental protection would have resulted
in the government’s defeat (Howard, 1980: 34-5).

The government encountered particular problems regarding PCBs. In
August 1977, a tribunal of the Environmental Appeal Board accused the ministry of
turning the PCB spill at Dowling into a "catastrophe”, because of a delay in cleanup

instructions (Environmental Appeal Board, 1977; Malarek, 1977). In September 1977,

the danger of PCBs was emphasized by the banning of their use except in sealed
equipment in Canada. In January 1978, George Kerr was moved in the cabinet shuffle,
because he "had a difficult time fending off opposition charges that the province was not
protecting citizens and the environment from contamination by PCBs" (Globe & Mail,
January 24, 1978). However, the new Minister, George McCague, also encountered
problems regarding PCBs. The U.S. closed its border to PCBs, which incieased the
problems of the disposal of PCBs in Canada, because the contract of the St. Lawrence
Cement Co. Ltd. to burn PCBs in cement kilns was under review by the Environmental
Assessment Board. This left the government with no alternate plans other than to store
the substance in drums until other arrangements could be made (Malarek, 1978). Thus,
the passage of one piece of environmental legislation had effects elsewhere in that it
increased the pressure for legislation to deal with potential spills.

The publication of the results of the first survey conducted under the
federal Environmental Contaminants Act 1976 in April 1978 increased the awareness of
the dangers of PCBs and of the lack of adequate policies. This Act empowered the

federal government to determine whether a particular substance posed a threat to the
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environment, and to restrict or ban its use if it were deemed to be a danger to the
environment. PCBs were the first substance for which the Act was used.? The survey
confirmed the public’s fears concerning PCBs. It found that 70% of the PCBs in
Canada, 17 million pounds, were in Ontario. Moreover, it noted that PCBs were
considered a serious environmental problem, because of their widespread distribution in
the environment, their resistance to biological decomposition and their tendency to
accumulate in the food chain. The linkage of health problems to environmental problems
exerts pressure on governments to act; and this report related PCBs to birth defects,

nervous disorders, changes in liver function, and cancer (Malarek, 1978).

The Struggle Over an Aspect of Hegemony

While the environmental movement did not lobby for the introduction of
spills legislation, it did help to create the conditions under which such legislation was
desirable. Increased environmental awareness since the 1960s had meant that
governments had to present themselves as environmentally concerned. To achieve action,
the environmental movement needed to show that this concern was limited, and at the
level of rhetoric. In the 1970s, one of these skirmishes was over the phrase "the polluter
pays". The "polluter must pay" was a policy enunciated by the Federal Environment
Minister and the Ontario government in 1970, and again in 1975. Environmentalists
attempted to use this phrase to persuade the government to act, but they were sceptical
that this was anything but rhetoric. They argued that this policy of the "polluter pays"

was "mere puffery”, and never translated into action, that the government accepted the
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dominant ideology that corporate prosperity was good for the province whatever the
price, and that there was little interest in resisting business pressure and answering
questions about the real costs of pollution (Swaigen, 1978; Howard, 180: 19).

By the late 1970s, pollution concerns in Canada had begun to lessen. The
Canadian Institute of Public Opinion (1977) reported that although environmental
awareness was the same as in 1975, concern had dropped. Macdonald (1991) argues that
other environmental concerns, such as saving the whales and the seals, and that other
political concerns, such as the election of the Parti Québécois in Quebec in 1976 and the
repatriation of the constitution, diverted attention from pollution issues. In Ontario,
however, pollution was being connected to health problems. In 1975 and 1976, linkages
were suggested between Minamata disease and mercury poisoning at Grassy Narrows.
There was an escalating unease about PCBs and toxic chemicals and the government’s
inability to deal with the issues. In 1978, the federal government report emphasized the
linkages of PCBs to health problems and noted the large quantity of PCBs in Ontario.
In the same year, the Love Canal was declared to be a d:saster area. This event not only
raised questions about Canada’s landfills and connected health problems to soil pollution,
but also prompted concerns amongst residents who drew their water from Lake Ontario,
which was threatened by Love Canal (Macdonald, 1991: 111-2).

Industrial capitalists were not unaware of these environmental concerns.
Their strategy was to emphasize the uncertainty of science, and the economic costs of the
loss of jobs if stricter pollution controls were introduced and they had to shoulder the

burden of costs. They argued that there was insufficient evidence of the linkages
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between pollution and health problems, that smaller firms might be forced out of business

and presumably that there would be a loss of jobs. If the government chose to be more
strict regarding pollution, it had a choice between losing jobs or paying for cleanup.
The cleanvp is going to cost money, and much of the 1980s debate will
centre on who pays the bill: industry or the public at large, through either
higher prices or government incentives (Rosenbaum, 1979: 47).

The government did not wish to become involved in paying for the cleanup
of spills, nor did it wish to provide extra aid to business when it supported government
withdrawal from the provision of services. Loans were available to industry, but they
were available to "create new jobs, develop skills, increase exports or replace imports,
develop new products, stimulate key industries or regional development.” (Witten, 1979).
The government wanted to transfer the costs of spills elsewhere, and to avoid the
political faliout of individuals facing huge costs from spills. It did not, however, wish
to penalize industrial capital to the exteni that it would result in the unacceptable political
result, a reduction in jobs.

The institutional, political and ideological bases for change were present.
Institutions were in place tc deal with environmental problems. Impetus for change was
present.  The process of litigation was proving to be an inadequate method of dealing
with spills. This was creating both economic costs for the ministry and political costs
for the government. The groundwork had been laid by two unpublished government
reports on compensation schemes, and the preparation of legislation by George Kerr
before he left the ministry (Swaigen, 1978). A crisis in relation to the problems of PCBs

had developed. The federal statement on the quantity of PCBs in Ontario and their



79
health hazards; the closing of the US border to the export of PCBs; the problems of

disposal of PCBs in Ontario, which had been increased by the provisions of the

Environmental Assessment Act: and the censure of the government regarding its lack of

action in the Dowling issue - all of th.se factors had raised fears concemning the presence
of the existing quantity of PCBs, the lack of adequate policies, and the possibility that
illegal dumping might occur in the future.

The P.C. government was, therefore, encountering a crisis regarding
spills. There are indications that there was internal pressure to institute some form of
control over spills from within the Ministry of the Environment. Certainly, the number
of hazardous spills had increased, and the court cases suggest that the ministry should
have had some concern regarding chemical and PCB spills. It was also encountering
external political pressures to show that it was developing policies to protect the public
from potential health hazards, especially PCBs. Politically, it was vulnerable because
it was in a minority position, thus making it more susceptible to pressure for change.

Institutional, political and ideological pressures to act, while necessary, are
not sufficient to bring about action within a capitalist society. Inaction can be justified
because of a lack of funds, the poor economy, or potential economic repercussions that
will result in a loss of jobs. Thus, the government needs a vibrant economy in which
to act against capital. In 1978, Ontario was the richest province in Canada, but its share
of the wealth was declining in favour of the West with its booming oil economy. The
federal government was practising restraint, and its policies of hiring freezes and

decentralization, which inciuded the movement of some federal jobs out of Ontario, were
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predicted to have negative effects on the Ontario economy (Litchfield, 1978).
Unemployment in Canada was increasing and inflation was beginning to increase again.
In the view of business, future predictions were gloomy. The recession in the United
States was predicted to last another two years; the Conference Board in Canada estimated
a rise of 3.9% in the Ontario Gross Domestic Product in 1979; the Ontario
unemployment rate was forecast to rise to 8%; and business investment was expected to
exhibit a slow growth (Litchfield, 1978).

Offe (1984) theorizes that the introduction of social policies antagonistic
to capital can be traced to attempts by the state to deal with the problems created for the
state apparatus by contradictory demands and systemic requirements. This can be
regarded as applying to environmental policies where the fundamental contradiction is
between the necessity to prevent environmental degradation and to support capital
accumulation®® (Habermas, 1975). In this case, the government needed to introduce
legislation to solve the problems encountered by officials in that particular ministry and
to satisfy ideological demands. Given the above economic predictions, and as McCague
had argued that environmental protection laws were restricting industrial development,
it was probable that economic arguments would have forestalled any environmental
legislation that would create additional costs for business.

The bright spots on the economic horizon were, however, the chemical and
petroleum industries, which were encountering a strengthening of demand, and steel
exports, which were benefitting from a devalued dollar (Litchfield, 1978). Apart from

tie transportation industry, these industries were the ones that would be affected by a bill
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concerning spills. It could be argued, therefore, that the government was less reticent
to proceed with this Bill because it was not imposing a burden on industries that were
encountering economic problems. It has also been suggested that by focusing on
environmental issues the government was divertii.g attention from its more difficult
economic problems (Interview, Parrott, 1993). As a railway company had helped to
create the problem by refusing to pay for cleanup because it was a crown corporation,
the government may not have been too upset about any negative repercussions in that
industry. Also, the government may have felt that any negative repercussions would be

offset by the power granted to the ministry to clean up a spill and to avoid future costs.

Structures and Policy Preferences

The institutional, political, ideological and economic conditions were,
therefore, in place for the introduction of a bill concerned with spills. The content of
the Bill would, however, be affected by structures and policy preferences that would
exclude certain alternatives from consideration, and limit the Bill to sanctions rather than
preventive measures.

The structure of government into different levels, and different
departments with different responsibilities, constrains change. This structure ensures that
policy decisions are taken in a segmented fashion and defines certain interests as outside
of the specific policy-making process. Spills, like most environmental problems, require
a holistic approach. The prevention and control of spills requires consultation between

several departments and all levels of government. It involves ministries concerned with
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heaith,” transporiation, industry and commerce, consumer affairs, energy, and
agriculture ard fisheries. Bias is mobilized by restricting the policy-making process and
the possibilities of the type of legislation to specific areas. For example, radiation was
excluded from this Act, because atomic energy is the responsibility of the federal
government.

Policy preferences, therefore, were limited to the areas considered to be
within the provenance of the ministry. They, therefore, focused on the prevention of
spills via sanctions, that is after the fact, instead of prevention via regulation of the
source, that is before the fact. Within these structural constraints, the political party in
power, the Progressive Conservative Party, had the further constraint of a political

ideology of less government interference in industry, and, therefore, no further

regulations.

Alternate Policies

Certain alternate policies could, therefore, have been considered. They
were excluded from the agenda because of divisions of power amongst the various levels
of government and different departments, and because the government’s ideology
discouraged increased regulation of industry. Increased regulations regarding the
transportation of goods could have been introduced. This had been suggested. The
Minister had been asked in the House to take steps to ensure that trucks transporting
PCBs were lined to prevent leakages; and it had been noted that the transportation of

hazardous materials in the US took place in impact resistant railcars (Hansard, July 4,
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1977, & November 7, 1978). Certain goods could have been banned from being

transported in various fashions. They could have been restricted to reinforced trucks,
or not in trucks at all, or only in reinforced train carriages. Railways could have been
forbidden to carry flammable products and toxic materials in adjacent cars, (as was to
occur in the Mississauga train derailment), or on the same train. There could have been
a requirement for better maintenance of railway tracks, and a restriction of trucks
carrying hazardous products to certain routes.

More radical alternatives could have been examined, but this was unlikely
to occur within that ideological context. Prevention at source could have been discussed,
for example by not producing such hazardous materials, By examining whether they were
really necessary, and by encouraging the development of alternate products. Certain
chemicals could have been banned from production, from being used in the production
process, from being imported or exported, and from being sold; and the use of certain
pesticides could have been banned. This is not as radical as it sounds. George Kerr
notified industry that it should begin to search for alternatives to PCBs (Hansard,
November 18, 1975: 658), and PCBs had been banned from use except in closed

systems.

Neo-Conservative Ideology
This was a period of the growth of neo-conservatism; and the political
party in power, the Progressive Conservatives, supported the idea of less government,

and assumed that the private sector could organize and get things done more efficiently
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than the public sector.? The Premier, Bill Davis, moved to the right following the

return of a minority government in the 1975 election, as many Tories blamed the
electoral losses on the free-spending, centralized style of government (Hoy, 1985).
Claire Hoy, in his biography of Bill Davis, states:

Margaret Thatcher and Ronald Reagan were already heralding a

resurgence of the right, and Davis, always ready to go with the flow,

thought he’d hop on the bandwagon himself (Hoy, 1985: 135).
The new direction was to be one of restraint; and two members of the party’s right wing,
Frank Miller and Jim Taylor (who was to be a member of the Standing Committee on
Resources Development), were appointed to the health and social services portfolios, and
a fundamentalist teacher was given correctional services. Following the return of another
minority after the 1977 election, the stated policy was again one of fiscal restraint and
individual reSponsibility (Financial Post, November 19, 1977; Globe & Mail, April 5,
1977; Toronto Star, April 18, 1977; Manthorpe, 1977). McKeough, a proponent of
fiscal restraint, became Ontario Treasurer, and was later replaced by Miller. In 1978,
Gordon Walker was appointed Minister of Correctional Services. Walker was a right
winger, who had proposed the Sunset Law,” which was adopted by the Ontario
Progressive Conservative Conference in 1976. He would later write A_Conservative

Canada, stating the philosophy of conservatism. Many of these initiatives on the right

in the Davis government were limited to rhetoric, because of the Premier’s populist style
of government. Nevertheless, they formed the basis of several policies. For example,
Walker applied zero based budgeting to correctional services, and cut programs, civil

service positions and spending.
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One strand of neo-conservatism is a reduction in government, that is a
reduction in the number of regulations and the size of the bureaucracy. This was an
issue at the end of the 1970s when there was a perception of the growth and
pervasiveness of government regulation (Stanbury & Thompson, 1980). Canadian First
Ministers asked the Economic Council in 1978 to undertake a series of studies to review
the effects of regulations on the private sector. This was also a concern of some Ontario
MPPs. For example, McCague, the Minister of the Environment in early 1978, argued
that there was an over-regulation of the environment, and that the environment protection
laws might be holding back the developraent of industry (Globe & Mail, January 24,
1978).

This concern regarding increased regulations was combined with the
environmental position that the "polluter pays" to justify the abrogation of the ministry’s
responsibility for cleanup via this Bill.#? The ministry did not wish to extend its
services and to impose further regulations, but it did not want to be faced with the
potential high costs of the cleanup of hazardous spills. Yet, an ordinary citizen would
not have the expertise and finances to clean up such spills; and would prefer to wait for
a court decision before attempting to clean up. The delay might increase the damage
from the spill. The solution was to place the responsibility for cleanup with the private
sector, the owners and controllers of the pollutant. While this acknowledges that most
citizens are not capable of dealing with hazardous spills, it also absolves the ministry
from responsibility for cleanup. It does not have to invest in equipment, labour, or the

development of technology or expertise. Cleanup is the responsibility of the spiller,
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which is often a private company. Unfortunately, the private sector is unlikely to invest
capital in preparation for those rare, large spills, which it prefers to assume are unlikely
to happen.

Ideologies can encourage policy preferences and actions by governments,
but they can discourage the pursuit of other actions and policies. Doem and Phidd
(1992: 38) suggest:

...ideologies can help to foreclose certain policy options or reduce levels

of commitment to particular courses of action and to particular ideas.

They can help screen out ideas which are unacceptable or that will only

be used as a last resort.
Two possible alternate policies were that the ministry could assume the burden of cleanup
and then charge the business concerned, or that the government could tax potential
polluters and use this fund for cleanup costs. These policies would have ensured a
quicker cleanup, and that the necessary resources were available for major spills. It is
also possible that they might have encouraged the development of more efficient methods
of dealing with spills. But they required increased government intervention and
administration at a time when the government was calling for a reduction in government
services. In addition, any expansion of the government into the business of cleaning up
spills would have required the registration of the composition of hazardous products and
their side effects. This would have entailed persuading industries to divulge trade
secrets. It also contained the possibility that the public would become more aware of the
hazards that were being transported across the province and the potential for future

hazardous spills. A tax would have encountered similar difficulties. It would have
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raised questions about a hierarchy of hazards, which would have required that technical

information be made available to the govemment. The government was unlikely to
impose further taxes on all business, both for ideological reasons, and in view of the
increase in oil prices and the deteriorating economic situation. Also, the history of spill
cleanup, and the difficulties in persuading polluters to pay the costs, acted as a deterrent
from pursuing these routes.

Alternate policies were, therefore, excluded because the prevalent ideology
of the Conservative Party was to reduce regulations and the provision of services, and
to devolve responsibilities to the private sector, which was deemed to be more efficient.
The policy preference to emphasize sanctions via liability for cleanup rather than
regulation, was the less efficient method of deterring spills. It did deal with the
ministry’s concern regarding its economic costs of cleaning up spills, which suggests that
this was the primary motive for the legislation. However, by not emphasising regulation,
the possibility of spills was not reduced to any great extent. Also, the necessity to
provide victim compensation to assuage governmental concerns regarding the political
costs of spills was increased, for it has been suggested that under-regulation of the

economy may increase the need to compensate victims of pollution (Swaigen, 1981).

Leachate
Leachate from landfills was excluded from the Bill, and this area was
within the provenance of the ministry. Love Canal might have suggested that this should

have been included in the legislation, although the reports may have occurred too late for
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its inclusion. It is possible that the ministry was focusing on immediate spills to the
exclusion of slow leaks, because it was mainly concerned with PCBs. Also, the
assumption that most spills can be prevented, implies that the owners or controllers are
liable. If leachate had been included, it could have been argued that when landfills were
established future leaks and hazards from leaks could not have been foreseen, given the
existing state of knowledge. The inclusion of leachate, therefore, might have weakened
the basic premise of the Bill. Also the government had announced that it would in the
future be responsible for some off site capacity for waste (Macdonald, 1991: 222), and

wished therefore to retain this as a separate issue.

Result of Policy Preferences

These policy preferences directed discussions into whether the sanctions
would achieve the goals of deterrence of spills, immediate cleanup, and compensation of
victims. One assumption of this Bill was that the requirement to clean up and pay
compensation would be an inducement to polluters to modify their behaviour and to
anticipate and prevent pollution. This excluded other policies from consideration.

Once the ministry had chosen to emphasize prevention through sanctions,
the present structures of the law encouraged the ministry to pursue a policy focusing on
liability for cleanup and compcnsation, and to end the necessity to prove fault. The
requirement of proof of fanlt, as it rested on uncertain scientific evidence, would have
ensured costly legal delays. The Bill was, therefore, constructed with the concept of

absolute liability on the premise that the polluter would be completely liable for cleanup
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and compensation. The problem was that having chosen this route instead of that of
increased regulation, the legislation was inevitably embroiled in a conflict that was
centred around the prevailing concept of property. Given that property is an organizing
principle of capitalist society, that this was a Conservative government, that there was
an increase in neo-conservatism, and that the present perception of property does not
distinguish between types of property and types of owners of property and their rights,
the legislation was bound to be contentious.

Environmental lawyers argue that property cannot be used to interfere with
a neighbour’s enjoyment of property. Where a property owner brings an inherently
dangerous substance onto his/her land, and it escapes causing a neighbour harm, the
neighbour does not need to prove negligence or carelessness (Swaigen, 1978). If the
ministry had been able to strengthen this position, and to distinguish between the
different types of property of both the spillers and the victims, there would have been
less space for conflict over the content of the Bill. The lack of distinction between the
types of owners of private property meant that any attempt to strengthen the case of the
victim of a major spill by a large corporation, would enhance the case of the victim of
- a small spill by a private individual. This created an opening for the argument that small
property owners would be put in a position in which they were also victims. In addition,
the effects of a spill might mean different things for different people. It could affect one
person’s livelihood, another person’s shelter, another person’s health; it could be an

inconvenience or an aesthetic problem; or it could only affect common property and not

people at all. Thus, the uses of property, the types of owners of property and the types
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of property affected by a spill might be very different. This also created an opening

whereby minor property violations on to common property, such as a spill of maple

syrup on to a road, were emphasized.

Conclusion

The "Spills" Bill was the outcome of various political and economic
influences on the provincial level of the state. The previous history of responses to spills
in Ontario, the changes in the types of spills, the economic and political costs of spills
for the ministry and the government, the international context, and the perceived
economic health of certain sectors of the economy, helped to encourage the introduction
of this Bill. The Bill was created to serve a dual purpose. It was intended to reduce the
potential future costs to the ministry of the cleanup of hazardous spills, and to avoid
disputes over responsibility for cleanup. It was also an attempt to deal with the
government’s political problems of the appearance of unconcern regarding toxic
pollutants by legislating responsibility for compensation for the victims of spills. The
position of the provincial level of the state within the larger Canadian state, the structure
of the law, the political ideology of the political party in power, and the development of
a strand of counter hegemony centred around PCBs and pollution issues, constrained the
government regarding the type of legislation it could introduce.

The Bill was to receive less than full support from both the present
Minister of the Environment and the Progressive Conservative caucus. It combined the

environmental concept that "the polluter pays" with the neo-conservative concept of "less
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government interference”. The result was detrimental to sectors of industrial capital, the
supporters of neo-conservatism, as it transferred the costs of spills from the provincial
government to the private sector. However, the Bill could be construed as an attack on
the rights of private property, which created an opportunity for sectors of industrial
capital to oppose it. There was no distinction between the types of property and the uses
of property of the spillers, so large business could argue for changes by emphasizing the
implications for individual property owners and small business, which the government
wished to encourage (Witten, 1979). In addition there was no distinction regarding the
different effects of a spill, so large corporations could direct attention to minor spills.
The chances of the Bill being passed at all, or in anything like its original form, were

small indeed.
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END NOTES

The suit against the Dow Chemical Company was begun by the Ontario
government in 1971. Eventually an out-of-court settlement was made. Marion
Bryden, NDP, claimed that the outcome of the Dow Chemical lawsuit was
"miserably small compensation” for the Lake St. Clair fishermen who had lost
their livelihoods as a result of mercury discharges by the company (the CELA
Newsletter, 1976a, 1977h; Hansard, October 16, 1979: R-407). See note 5.

Dioxin was a by-product of pesticide production by Hoffman-La-Roche’s plant
in Italy. Plant officials failed to inform the local people when an accident
resulted in dioxin drifting over the neighbouring community (Perrow, 1984).

In the month of November alone, there were several questions in the House
concerning spills. These involved two spills of PCBs at Falconbridge in the last
two years and the problem of dealing with the 450 barrels of contaminated
material from one spill (Hansard, November 3, 1978: 4549-50; November 14,
1978: 4857); a spill of sulphuric acid in the Thunder bay area (Hansard,
November 7, 1978: 4659-61); and a spill of oil at Port Loring (Hansard,

November 23, 1978: 5197-98; November 24, 1978: 5286-87; November 28,
1978: 5377).

See note 7 below.

The above suit against Dow Chemical of Canada Ltd. in note 1 was for $25
million in general damages to the Detroit River, Lake Erie, Lake Huron, the St.
Clair River and Lake St. Clair, By July 1976, the government decided that there
was insufficient proof to establish that Dow was responsible for the mercury
pollution of the Detroit River and Lake Erie, but the charges against the other
bodies of water remained (the CELA Newsletter, 1976a). The case was settled
out of court after seven years, but during that period it had been used to defeat
the demands that Reed Ltd. be sued for mercury contamination because this case
had to be settled first (the CELA Newsletter, 1977h).

In 1976 the Ontario Ministry of the Environment at the request of Environment
Canada laid charges of mercury pollution against American Can of Canada Ltd.

The Port Loring spill involved the contamination of the community’s wells by
gasoline leaking from a Gulf Oil gasoline station. This spill occurred one year
before the Ministry was notified about it. There were several problems
surrounding this spill. The owner of the gasoline was the owner of the gas
station, although the Gulf Qil Co. installed the tanks. Gulf Oil did not have a
legal obligation to clean up, but was persuaded by the Ministry of the
Environment that it had a moral obligation to do so (Hansard, November 23
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1978: 5197-8; November 24, 1978: 5286-7; November 28, 1978: 5377; May 15,
1979: 1953-4).

This is another illustration of low fines. The Ministry requested a fine of
$90,000, but $16,500 was imposed (the CELA Newsletter, 1976¢, 1977b).

The marked variations in the figures between hazardous substances and other
liquid contaminants suggests that there was a lack of clear definition between the
two categories.

One example was the Power Tank Lines’ case, which had been before the courts
since 1973.

The federal government had set up an oil pollution compensation fund into which
shipowners had to pay. Also, in the 1977 amendment to the Canadian Federal
Fisheries Act, fishermen were given the right to sue for loss of revenue. In the
Fishermen’s Assistance and Polluters’ Liability Act -Manitoba many of the
traditional defences available to polluters were removed. These included the
claim that a fisherman’s loss of income was caused not by the defendant’s
contamination of the fishery, but by the Government’s ban on sales of
contaminated fish (Swaigen, 1978, & 1981).

This bill was introduced in 1978 but died on the order paper. It was eventually
passed in 1979 and proclaimed in 1980.

Minamata disease is a form of mercury poisoning which is named after
Minamata, Japan, where it occurred as a result of industrial pollution by the
Chisso corporation. In 1974 and 1975, there were several articles in Canadian
magazines concerning the contacts between the Minamata Disease victims and the
native Indians of the White Dog and Grassy Narrows reserves. Also, the
Minamata Disease Patients Association did attend a meeting between the Indians
and the provincial government (Alternatives, 1975).

In Japan, a special tribunal, similar to the Ontario Workmen’s Compensation
Board (now the Ontario Workers Compensation Board), dispensed compensation
without the costs and delays of litigation; and in some cases it was not necessary
to prove that a factory’s emissions caused harm. It was only required that the
known effects of a chemical released be consistent with the symptoms found in
the diseased victims (Swaigen, 1978).

Ms. Bryden, NDP, stated that there had been five Ministers of the Environment,
since that ministry was established in 1971. She suggested that the number of
ministers illustrated the low priority of environmental issues for the government
(Hansard, October 16, 1979: R-407). Between 1971 and 1985 there were nine
environment ministers with an average tenure of 17 months compared with the
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average tenure of 23 months for a typical minister in the Davis government
(Winfield, 1994).

This attitude was an echo of an earlier federal government statement which
suggested that Ontario’s environmental standards on resource companies doing
business in Ontario lay at the root of some of Ontario’s economic difficulties.
Also, it was suggested that Ontario should reduce its environmental standards or
return some of the money which had been paid to maintain those standards
(Hansard, December 9, 1977).

Five days later the Ministry of Transport burned most of the oil off the water.
The oil tanker, the Imperial St. Clair, resumed transportation of oil in February
1977 despite local protests (the CELA Newsletter, 1977¢c, V.2, No.1).

A Iist of electrical equipment containing PCBs was, however, provided to the
Ontario government.

The Canadian Environmental Law Research Association consisted of two
organizations: a legal organization, the Canadian Environmental Law Association
(CELA), and a research organization, the Canadian Environmental Law Research
Foundation (CELRF). These two organizations were structurally separated in
1976 when CELA received funding from the Clinic Funding Committee, and
were physically separated in 1990.

Riparian rights are the rights of owners of land bordering on rivers or streams to
enjoy the continual flow of that water, changed neither in quantity or quality.
Polluters have the defence of the right to pollute if the Ontario government has
issued a certificate of approval (Rounthwaite, 1975).

Both organizations had received support from the Federal Local Initiative Plan
grants. These ended in 1974. Pollution Probe had a membership base, but
CELA was forced to rely on funding from charitable foundations, corporations,
and government grants for specific projects. Corporate funding was curtailed by
the Anti-Inflation Board’s restriction of donations to the amount prior to the
enactment of the regulations plus an allowable increase, which reduced the
possibilities of finding new donors. Federal government funding was curtailed
because of a policy of restraint (Beardwood, 1990).

Reed Paper Co. Ltd., a British multinational, had been dumping mercury in the
English Wabigoon river system since 1962. By 1970 more than ten tons of
mercury had been dumped into the river. International evidence concerning the
health effects of mercury pollution resulted in the Ontario government ordering
the company to cease its mercury pollution. It complied, although some mercury
continued to trickle out. The company was also ordered to introduce pollution
control devices to deal with its other pollution within 5 years. The company
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agreed, but the 1970s saw this deadline continually being extended on the grounds
of costs. Commercial fishing was banned in 1970, although sport fishing was
allowed to continue. Nothing was done about cleanup or compensation to the
Natives concerning the loss of their livelihood or the damage to their health
(Howard, 1980).

In 1973, there was a general agreement under the auspices of the Organization
for Economic Cooperation and Development (OECD) to eliminate PCBs from
every form of industrial use by member states. Questions of a scientific,
technical, economic, administrative and jurisdictional nature imposed constraints
on the speed with which this policy could be implemented in Canada

(Environmental Contaminants Board Review Report on PCBs_(Polychiorinated
Biphenyls), March 1980).

See note 1, Chapter 1.

The division regarding environmental health can be traced to the Environmental
Protection Act 1971. Occupational health, that is conditions which affect health
within buildings, is the responsibility of the Ministry of Labour. Conditions that
affect the environment at large are the responsibility of the Ministry of the
Envircnment. Responsibility for the health of the community rests with the
Ministry of Health. While this makes perfect sense in bureaucratic terms, it
assumes that health can be segmented into discrete entities. Occupational health
inevitably overlaps with environmental health, and both overlap with community
health.

Neo-conservatism comprises a bundle of ideas. It advocates the freedom of the
market, economic efficiency and minimal state intervention. It is founded on
beliefs in individualism, the benefits of the market, traditional family values and
discipline. In 1975, the federal government adopted a policy of monetarism and
reduced state involvement, which was to some extent accepted by the provinces
(Howlett & Ramesh, 1990: 221-2). In 1976, the Business Council on National
Issues was formed to limit the power of the state (Langille. 1987). These
initiatives and the ascent of a neo-conservative federal government in 1984,
formed the backdrop to the process of this Bill. While it is questionable that neo-
conservatism achieved a dominant hegemony in Canada (Haiven et al, 1990: 11),
elements did become a part of the political culture.

The Sunset Law specifies that after a designated period a government agency,
board, commission or program is phased out, and if it is considered necessary,
the government must justify its re-creation from scratch (Walker, 1983: 56).

The "polluter pays" was claimed to be a policy by both the federal and the
provincial government. It was enunciated by Jack Davis, the federal Environment
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Minister, in 1970, and cited in the Ontario legislature by Frank Miller, the
Minister of Health, in 1975.



CHAPTER 4
THE OBSERVABLE LEVEL OF CONFLICT

"You are going to get into conscience and equity and so on and that has
no place in this bill." (Taylor, SCRD, August 28, 1979: R-1610-2).

Introduction

Any discussion of conflict includes a discussion of power. Power is a
complex phenomenon that several theorists have defined in different ways (Lukes, 1986).
It is a concept that identifies the production of significant outcomes that benefit certain
interests. These effects are achieved through the actions of agents in a specific
conjuncture. Several authors (Lukes, 1974; Offe, 1984; Schrecker, 1984) have identified
several dimensions or spheres of power. The next three chapters will discuss these
dimensions. This chapter will consider the observable dimension of power, and it will
examine the arguments of the actors before the Hearings. The following chapter will
explore the ways in which bias was mobilized through the exclusion of certain issues.
It will be followed by a chapter that discusses the ways in which language and meanings
were constructed to support the various arguments.

This present chapter will examine overt influences on decision-making,

which Offe labels the first tier of policy conflict and Lukes classifies as one dimension
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of power (Offe 1984: 159; Lukes 1974: 11-15). Conflict is mainly overt, and expressed

through political actors and policy preferences. At the federal and provincial level of
government in Canada, some of these debates occur within the bureaucracy and are
hidden from public view (Schrecker, 1984: 7). However, the debates before the Standing
Committee on Resources Development (SCRD) are a matter of public record, and these
will be the focus in the next three chapters.

This chapter discusses the political actors, and tﬁeir policy preferences and
arguments. It examines the key issues, and the resources of the actors. It argues that
individuals play a part in affecting outcomes. It also suggests that the prioritization of
economic concerns affects environmental decision-making, and can be used by industrial
capitalists to forestall change. Thus, the argument that the Bill would be detrimental to
small business was effective in diluting the severity of the Bill. The chapter argues that
power favours the status quo, because change will result in a change in the distribution

of power resources.

Political Actors, Policy Preferences and Arguments
The Minister and the General Counsel

Macro sociologists tend to dismiss the importance of individuals in the
production of social change. It is difficult to isolate the influence of individuals from the
influence of social structures; and in conducting a macro analysis their role can be
overlooked. Although the reasons for the introduction of the "Spills" Bill can be traced

to the operation of several factors rooted in a particular historical, political, and
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economic conjuncture, the personalities of the key actors involved were an integral part
of the process. Possibly, whether a Bill is introduced or passed in its original form,
depends upon the position of the minister within the cabinet, the commitment of the
minister, and the support of the bureaucrats within the ministry.

In 1978, the Ministry of the Environment was not a high profile position
within the Ontario government.! The new Minister, Dr. Parrott, had not been involved
in the formulation of a policy on spills and the early drafting of the Bill. He had to be
sold the Bill by his bureaucrats, but he then gave it his full support (Interview, Parrott,
1993). Initially, he was not fully aware of what the Bill did, and did not, cover. For
example, on one occasion in the Legislature, he stated that the Bill covered radioactive
material (Hansard, April 2, 1979: 610),2 which he later admitted was within the
provenance of the federal government (Hansard, October 16, 1979: R-411). Unlike Dr.
Landis, the General Counsel for the ministry, i1e was prepared to compromise (Interview,
Parrott, 1993; interview, Swaigen, 1993; Mancini, SCRD, June 28, 1979: R-1520-1).
He had problems with caucus, and heavy criticism of the Bill meant that he was willing
to drop absolute liability for compensation for damages, so that he could get the Bill on
to the books (Parrott, SCRD, November 26, 1979: R-2055-1, R-2115-1).

Hon. Mr. Parrott:... If the will of this committee is not to accept absolute
liability, I will be disappointed; no question about that. But I won't
consider it a major defeat of - to put it in the highest terms - my

administration.

Mr. Mancini: But you put it in the bill. You must be willing to defend
it a little more vigorously. (SCRD, June 28, 1979: R-1525-1).
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Dr. Parrott was well liked. He had considerable respect from the
environmental community for withstanding pressure and pushing the Bill through, despite
vehement opposition from industry, and pressure from the environmental community to
impose more draconian legislation. John Swaigen, CELA, described him as the "best
environmental minister” (Interview, Swaigen, 1993). Bill Glenn, Pollution Probe,
admired him:
Parrott was a great guy, ... who got a lot of heat from everyone. If I had
had to pick a minister, as the minister of seventies, he would have been
it. It was an incredibly unpopular thing to do ... He took the heat and
pushed it through. I respected him for that. (Interview, Glenn, 1993).
Dr. Parrott accepted the criticisms as a part of being in government, and considered that
this deflected the attention of the Opposition parties from economic problems (Interview,
Parrott, 1993).
Dr. Landis, the General Counsel for the ministry, had drafted the Bill, and
he was determined that it would be passed. Dr. Parrott acknowledged ihis:
I would like to so name Dr. Landis for having done an excellent piece of
drafting on a very significant piece of legislation. Although I have heard
a fair amount of rhetoric about why this bill came forward, I think I

should put it on record that it was -I would not say 2t the insistence, but
I would say at the prodding of our general counsel (Hansard, May 15,

1979: 1964).
Henry Landis wanted the Bill passed so that the ministry would obtain cleanup without
delay, and so that the ministry’s Jawyers would be more successful in court (Interview,
Scott, 1993; interview, Swaigen, 1993). Some committee members thought that he had
"masterminded"” the Bill (Riddell, Hansard, December 11, 1979: 5380), and his statement

that the idea that those who create the risk should pay for the consequences was "not a
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foreign concept that I've invented from outer space”, but had originated from a judgment
in the Power Lines case, supported this opinion (SCRD, June 18, 1979: R-2205-2). Dr.
Landis had been with the ministry since its early years. He was a brilliant, but eccentric,
man with strong views. He was arrogant - the sign over his office door said "Enter with
Awe" - and this arrogance nearly destroyed the Bill (Interview, Parrott, 1993). He was
intellectually committed, and detested people who did not put the same amount of energy
into something, which meant that he was constantly at war with people (Interview, Scott,
1993). He could not be easily dismissed, because there was spbstance behind what he
said, but during the Hearings his personality became more important than the substance.
His stridency was interpreted as a threat to clean up every little spill with expensive
consultants and machinery, and then to charge industry (Interview, Scott, 1993).
Landis lacked diplomacy and was not prepared to compromise, because
he felt that there had been too many compromises in the past. This attitude made him
an easy target for the opposition (Interview, Parrott, 1993; interview, Scott, 1993). He
aroused the ire of several politicians and members of the CMA, and was depicted as the
"evil genius behind the Bill" (Interview, Scott, 1993). He replied to questions that
should have been answered by the Minister (Interview, Huxley, 1991). He suggested
different interpretations and definitions of legal terms from those suggested by the
lawyers for the large companies. It was felt that he lacked knowledge of business:
... it’s a case of legislating against those in private enterprise, versus the
author of this bill, who may not have had the experience of operating a
business on his own initiative whether it be small or large, ... It is

certainly difficult to understand how the author of this bill can justify the
matter that is put into it (Rollins, SCRD: June 18, 1979: 2145-2).
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One bureaucrat commented that Dr. Landis behaved in the same way
towards environmentalists (Interview, Scott, 1993). His relations with CELA throughout
the Hearings were, however, amicable. This is surprising considering that he had
described the members of CELA as "Stalinists” in the early 1970s, and there had been
other occasions when his relations with that organization had been strained (Beardwood,
1990; CELA, letter, 1976b); His attitude may have changed because CELA was
supporting this Bill, and because it was now more established and was receiving its
funding from Legal Aid.

All governments in a capitalist society have to take the concerns of
industry into account. This Progressive Conservative government was receiving
concerted lobbying from the business community, and encountering economic problems
(Swaigen, 1979a: 5). But, it was in a minority position in the legislature, so it had to
pay more attention to factors of legitimation than a government in a majority position.
It was vulnerable because it had been in power so long, and Stuart Smith, the Leader of
the Opposition Liberal Party, was knowledgeable in this area (Interview, Parrott, 1993).
Its political goals were divided between satisfying a general demand "to deal with spills”,
and the demands of industry, which were expressed in caucus and through presentations

at the Hearings® (Swaigen, 1979a: 5).

Government - Policy Preferences and Arguments
The goal of the bureaucrats and the Minister was to create legislation that

would result in immediate cleanups, and compensation for the victims of a spill. The
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prerequisite to put such a policy in practice was legislation to increase ministerial power
to order the cleanup following a spill, to gain access to property to clean up, to increase
the incentives to industry to clean up, and to provide rel:ef for innocent victims. This,
it was hoped, would avoid lengthy litigation, reduce cleanup costs, and prevent the
development of embarrassing political situations. The ministry claimed that the law was
inadequate, inconsistent and slow (Parrott, SCRD, June 18, 1979: R-2150-1; Scott,
SCRD, June 18, 1979: R-2155-2).* The ministry did not want to have to determine who
was at fault, and waste valuable time looking for the negligent party (Landis, SCRD,
August 28, 1979: R-1515-1).

The ministry did not want responsibility for the actual cléanup (Parrott,
SCRD, October 4, 1979: R-1605-1). It lacked cleanup capability, and it had no intention
of acquiring it. On the one hand, the ministry maintained that it wished to provide an
advisory role and technical expertise to the owners and carriers of hazardous goods. On
the other hand, it argued that it did not have the expertise to clean up, and that this was
possessed by the company concerned (Brief, Metropolitan Works Committee, SCRD,
February 21, 1979; Parrott, SCRD, October 4, 1979: R-1605-1).

The issue of compensation was a difficult one for the government, which
supported reduced government involvement. In the policy stage, the bureaucrats
supported insurance as the method of compensation, but Dr. Parrott supported a
combination of insurance and a fund (Parrott, SCRD, June 28 1979: R-1520-1). The
ministry’s initial position was that it preferred not to administer, nor to pay for, a

compensation fund, especially as it was difficult to assess contributions from industries
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other than the petroleum industry (Parrott, SCRD, June 13, 1979: R-1535-1; Parrott,

June 21, 1979: R-2120-1-2). Opponents of the Bill constantly emphasized its negative
effects on the small operator, especially as certain spills could not be prevented (Board
of Trade Submission, June 12, 1979; CMA submission, May 17, 1979; Toye, CMA,
SCRD, June 14, 1979: R-2045; Macdonald, CCPA, SCRD, June 18, 1979: R-2035-1,
R-2125-1). As the government was pursuing a policy of developing small business, it
was susceptible to this argument, and it responded by creating a fund to cover the small

operator, Acts of God or the insolvent operator (Parrott, SCRD, June 21, 1979: R-2110-
2).

Local Government

Local government supported the Bill because it would reduce their costs.
The only submission from an individual local government was from Metropolitan
Toronto (February 21, 1979), which supported the Bill, because it would accelerate the
cleanup, minimize environmental damage, facilitate the recovery of costs and assist the
injured party in obtaining compensation. The Municipalities® which were often on the
front line in the cleanup of spills met Dr. Landis and Dr. Parrott before the introduction
of the legislation, and presented a submission at the Hearings. They supported the Bill
because it transferred the onus to the private sector from the municipality, reduced
litigation, and avoided the development of a huge bureaucracy to deal with spills.

The major concern of the municipalities was to obtain the exemption of

the normal municipal costs of salting and weed spraying. The environmental damage
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caused by these activities was not raised by any of the Committeec members. One
member did suggest that there was a problem with the granting of this exemption. It
would exempt a spill by a spraying truck, or damage from salt in the spring runoff
(Rollins, SCRD, June 14, 1979: R-2150-1-3). The analogy to normal farm practices by
Dr. Parrott (SCRD, June 14, 1979: R-2155-1) meant that this subject was not pursued.
No-one was willing to limit the normal practices of farmers, who were regarded as a

powerful constituency, and were represented on the Committee.

The Opposition

The "merchants against industry thesis" has created problems in defining
the various fractions of the capitalist class. This is because Naylor (1972) grouped
capitalists in the transportation services in nineteenth century Canada with those in the
financial sector of banking or insurance. Clement (1975, 1977) also distinguished
between an indigenous elite in financial services, transportation and utilities, and a
comprador elite in the branch plants of multinational corporations. Marx (1931: 229) is
less rigid in distinguishing transportation capitalists from industrial or productive
capitalists. He argues that on the one hand the transport industry forms an independent
branch of production, and on the other, it is "a continuation of a production process
within the circulation process and for the circulation process".

In this dissertation it is assumed that transportation capital is a fraction of
industrial capital, but that transportation capitalists may have different interests because

of this bifurcation. There is no evidence to show that transportation capitalists behaved
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differently from other industrial capitalists in this case. The railways opposed the Bill,

and they were a part of the inner circle that worked for its abolition. The truckers were
not a part of that circle, but they did oppose the Bill. However, some of the arguments
of transportation capitalists did differ from those of other industrial capitalists.
Insurance capital is a fraction of finance capital. As Marx (1977) suggests
in The Class Struggles in France, financial capitalists are not always allied with the
industrial bourgeoisie; their interests sometimes differ. Insurance capital is discussed in
more detail in a later chapter. Briefly, it is divided between the general insurance
industry and the life insurance industry. One sector of the general insurance industry,
the firms, provided support for the ministry in its arguments at the Hearings. Another
sector, the brokerage houses, provided support for industrial capital. The {irms offer
insurance on the market. The brokers act as middlemen and obtain insurance for their
clients, so they are closer to industrial capital. I have therefore treated the general
insurance industry as a fraction of finance capital, and assumed that it is segmented, as
the different sectors of that industry behaved differently throughout this period.
Various business associations and large industries comprised the
opposition. The associations were the Canadian Manufacturers Association (CMA), the
Canadian Chemical Producers’ Association (CCPA),° the Canadian Agricultural
Chemicals Association (CACA),” the Canadian Manufacturers of Chemical Specialties
Association (CMCS),? the Ontario Petroleum Association (OPA),’ the Canadian Steel
Environmental Association (CSEA)' and the Ontario Natural Gas Association

(ONGA)." Industries that produced specific briefs opposing the Bill were Canadian
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Pacific (CP) (June 28, 1979, October 4, 1979) and Canadian National (CN) (June 18,

1979). Several firms, such as Dow Chemical, were represented by more than one
association.

The Canadian Manufacturers’ Association (CMA) organized the opposition
from the introduction of the Bill until its eventual proclamation. This Association is
older than most of the other organizations involved in this struggle. Itarose in the midst
of the manufacturers’ struggle for greater tariff protection at the end of the nineteenth
century. The Association represents a broad spectrum of manufacturers from large
firms, such as the Steel Company of Canada, to small firms with five employees. It is
"an advocacy group and a dispenser of services”. It avoids systematic policy
participation, but reacts to policy initiatives, because it does not have a peak association
format necessary to achieve policy consensus (Coleman, 1988: 195-197). It had clashed
with CELA in 1974 when it had advised its members to assess carefully donations to
CELA. They should take account of CELA’s positicn regarding Legal Aid assistance
in actions against "polluting industries”, and the difference of CELA’s position from that
of the CMA’s regarding the ministry’s Green paper on Environmental Assessment
(CMA, letter, 1974).12

Small independent businesses that were affected by the Bill were the
truckers and the farmers. Presentations were submitted by the Tank Truck Carriers’
Division of the Ontario Trucking Association (OTA) (June 13, 1979), and by the United
Cooperatives of Ontario (UCO) (June 28, 1979). The latter did not directly represent

the farmers, but submitted a presentation that was concerned with the transportation of
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farm goods. (The Conservation Council of Ontario also claimed to represent the

farmers, and it supported the Bill). At this stage, the Ontario Federation of Agriculture
did not present a brief, so the farmers were not directly represented, although several
members of the Committee were farmers.

Kaplan (1989: 61) describes the trucking industry as "an unintegrated
collection of separate, segregated, non competing subindustries”, so it is difficult for one
association to represent all truckers. The Ontario Trucking Association (OTA) is a
voluntary trade association founded in 1926, which mainly represents the regulated sector
of this industry (Kaplan, 1989). In 1979, its membership comprised 1300 for hire and
80 private carriers plus 450 suppliers of products and services to the industry. These
members varied from small carriers operating fewer than 10 vehicles to the largest fleets
in Canada (SCRD, June 13, 1979: R-1525-1). The OTA was preoccupied with pressures
to deregulate the industry from some provincial cabinet members, from federal officials,
and from the United States (Kaplan, 1989: 168). The Tank Truck Carriers’ Division
gave a presentation at the Hearings, and the OTA presented a brief to the Regulatory
Panel in 1985. The truckers were concerned about liability, and the possibility of future
increased difficulties in obtaining insurance should the Bill be passed.

The United Cooperatives of Ontario was created in 1914, and had
developed into the largest farm supply cooperative in Ontario. It had a total membership
of over 46,000, including 50 independent farm supply cooperatives with a membership
of over 31,000. They (SCRD, June 28, 1979: R-1430-1) stated that they were

representing the cooperatives and 80,000 Ontario farmers. They were also associate
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members of the Ontario Petroleum Association, so they may have had other interests in
the Bill. Their concerns were similar to those of the truckers; and were centred around
the Bill's effect on their degree of liability, and the possibility of an increase in their
insurance rates. One concern was that liability would be passed to the weaker links in
the marketing chain. Yet, the cooperatives and the farmers were already at a
disadvantage in negotiating contracts, and liability was already being passed to them, so
it is unlikely that this Bill would have resulted in a major change.!* In fact, it was
more likely that this would be prevented by the Bill, and yet they supported the position

of the large corporations.

The Opposition - Policy Preferences and Arguments

The ma’ or policy preference of the opposition was to avoid the assumption
of additional costs in the production and distribution process. Its arguments were that
the Bill would be detrimental to small business, it would mean a radical change in the
law, it would mean further unnecessary regulations, and the Bill would not achieve its
goal of preventing spills. It suggested that the costs should be assumed by the public
sector, and that any legislation should be conditional upon the availability of adequate

insurance and the creation of a compensation fund.

Small Business
The process of the production and implementation of regulations favours

the large company over the small company (Yeager, 1991: 42-50). The costs of
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compliance are larger per unit of production for small firms, which also have less access
to expertise (Yeager, 1991: 42; Brittan, 1984: 102).!* Also the costs of litigation are
more easily borne by large companies, and it is often economically rational for them to
engage in protracted litigation (Schrecker, 1985: 9-21). This results in enforcement
agencies concentrating on prosecuting the smaller companies to achieve better records
of enforcement (Yeager, 1991:.42-50; Beardwood, 1990: 26). These facters reduce the
ability of small companies to compete. From the perspective of large companies,
therefore, it is advantageous to support increased regulation and reduce the number of
competitors. Yet, the manufacturing associations and the large corporations argued that
this Bill would be detrimental to small business (Toye, CMA, SCRD, June 14, 1979: R-
2115-2; Cooper, OPA, SCRD, June 14, 1979: R-2210-1). However, it is questionable
that this was a major reason for opposition to the Bill. After the proposal of a fund to
alleviate the potential problems for small and medium business as well as the victims of
a spill (Parrott, SCRD, August 28, 1979: R-1015-1,-2, R-1020-1), these groups
continued to oppose the Bill.

This Bill was different because it imposed sanctions. It is probable that
where spills are concemed sanctions are more detrimental to large business than small
business, whereas regulations are more detrimental to small business. The mandatory
imposition of responsibility for cleanup and compensation, without the use of any
discretion regarding exceptions, excluded bargaining from the process of the cleanup of
spills, and diminished the role of litigation. These were two areas in which the large

company possessed considerable power, which it would be reluctant to see reduced.
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It is beyond the scope of this project to investigate the degree of influence
that Jarge business has within business associations. Still, the representatives of the
industry associations did work for large companies, and the policies they espoused were
more beneficial to large companies than to small ones. Also, as the dues for the
Canadian Federation of Independent Business are set with a cap to prevent larger firms
obtaining undue influence (Coleman, 1988: 88), it is possible that large companies are
perceived by small firms to have a greater influence in other business associations. The
Canadian Federation of Independent Business (CFIB), which represents small business,
did not present a brief. This may have been because thcy were not interested in
environmental issues at that time (Interview, Lloyd, 1993).

One reason that small companies might suffer because of the Bill was
because of the predicted behaviour of the large companies. The opposition was not
reticent in admitting that the large companies would attempt to circumvent the intentions
of the Bill by passing the onus to the small company. It argued that the Bill would resuit
in a change of the point at which ownership would be assumed. This would occur at the
factory gates, so it would transfer the risk to small business (Smith & Husby, UCO,
SCRD, June 28, 1979: R-1440-1-2-3, R-1445-1; Swenor, CMA, SCRD, October 4,
1979: R-1540-1-3; Cooper, OPA, SCRD, June 14: R-2210-2). Also, those organizations
with greater bargaining power would require the smaller weaker companies to indemnify
them from damages that might occur; and there would be a growth of "fly-by-night"
operators (Toye, CMA, SCRD, June 14, 1979: R-2045-1; Swenor, CMA, SCRD,

October 4, 1979: R-1540-1-3).
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Radical Change in the Law

Industry wanted the concept of absolute liability dropped from the Bill.
It suggested that the proposed legislation meant a radical change in the law, as it would
abandon a tradition of liability based on fault or negligence, and affect other areas of the
law (Macdonald, CCPA, SCRD, June 18, 1979: R-2020-2, R-2030-2, R-2035-1, R-2150-
2; Chevalier, CACA, SCRD, August 28, 1979: R-1450-2). If liability were introduced,
industry wanted the concept of fault to be retained, and the defence of due diligence,
Acts of God, and wilful or negligent acts of a third party to be allowed (Toye, CMA,
SCRD, June 14, 1979: R-2050-2; Chevalier, CACA, SCRD, August 28, 1979: R-1450-
2, Chalmers, CP, SCRD, October 4, 1979: R-1420-2). There was one discussion which
seemed unreal in a Canadian context. One representative argued that the petroleum
industry was concerned about war and acts of terrorism (SCRD, June 21, 1979: R-2140-
1-2):
Mr. Cooper: If a war occurred, I guess we’d have to say we think we
would be a target. I think I can quote a conversation that said we’re

likely to just close the refinery and give you the keys. We don’t want that
risk. (OPA, SCRD, June 21, 1979: R-2140-1).

Unnecessary Regulations

Industry utilized the prevalent distaste for increasing the regulation of
industry to argue that they did not need any more regulations (Atmore, OTA, SCRD,
June 13, 1979: R-1530; Chevalier, CACA, SCRD, August 28, 1979: R-1450-1; Farmer,
ONGA, SCRD, August 29, 1979: R-1440-2; Weldon, CCPA, SCRD, October 4, 1979:

R-1220-1). The opponents noted that under existing legislation they were regulated by
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The Gasoline Handling Act, the Federal Pest Control Products Act, the Ontario

Pesticides Act, the Federal Food and Drugs Act, the Federal Environmental
Contaminants Act, and the Ontario Environmental Protection Act. In addition the federal

government was proposing further regulations under the proposed National
Transportation_of Dangerous Goods Act. This argument obfuscated the distinction
between sanctions and regulations for the Bill was concermed with sanctions not
regulations.

Industry, especially the oil companies, had been attempting to address the
problem of spills because of some embarrassing spills (Interview, Scott, 1993). It argued
that the present system of responsibility for cleanup and compensation was adequate, so
the Bill was unnecessary (Weldon, CCPA (Dow Chemical), SCRD, June 18, 1979: R-
2120-1; Woed, CCPA (Polysar) SCRD, June 18, 1979: R-2150-1; CP Submission, June
28, 1979). The necessary procedures were in place to deal with spills, as contingency
plans were already in place. The Ontario Petroleum Association (Cooper, SCRD, June
14, 1979: R-2155-3) had established a national research group, the Petroleum Association
for Conservation of the Environment (PACE), and had major spill contingency plans in
every company, and conducted training exercises to deal with spills. The Canadian
Chemical Producers Association had a Transportation Emergency Assistance Plan
(TEAP) that had a 24 hour advice program (Chevalier, CACA, SCRD, August 28, 1979:
R-1450-1).
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Wouid Not Achieve its Goals

Industry maintained that the Bill would not act as an incentive to prevent
spills, but would lower the standards of prevention, because business would have to pay
for cleanup even if it had acted prudently (Gray, CMA, SCRD, June 14: R-2020-2;
Toye, CMA, June 14, 1979: R-2050-2; Cooper, OPA, June 14, 1979: R-2200-2; R-
2210-1; Swenor, CMA, SCRD, October 4, 1979: R-1555-1). The Bill could increase
environmental damage by allowing unqualified persons to clean up a spill. The
opponents noted that a scientific group, which examined the cleanup of the Amoco Cadiz
off the French Coast in 1978, had suggested that political factors served to increase
environmental damage.” In a report to the sixth international oil spill conference, the
scientists had argued that too often cleanup operations were ineptly managed, and the
techniques used were geared to assuaging public wrath instead of the preservation of
habitats (Weldon, SCRD, October 10, 1979: R-1455-2, R-1500-1).

The opponents argued that the changes would not achieve the goals. Yet,
they would involve huge costs, change the pattern of commerce, affect small business in
a detrimental fashion, and would not reduce the amount of litigation (SCRD, OPA, June
14, 1979: R-2210-2; Cooper, OPA, SCRD, June 21, 1979: R-2135-2; CCPA, June 18,

1979: R-2025-1; Band, CN, SCRD, October 4, 1979: R-1515-1, 2).

Public Should Assume the Costs

The policy preference of the industry groups was that the public sector

would pay for cleanup and compensation, so that the problems of spills would not be
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privatized. They argued that the legislation would be discriminatory. All would be

compensated, but the owners and controllers would be the source of funds, without any
assessment of "reasonableness or good faith” (Macdonald, CCPA, SCRD, June 18, 1979:
R-2035-1). They wanted fault to determine liability with the costs of spills to be
recovered from whomever was at fault through the courts.

Mr. Wildman: ... Aren’t you really saying you don’t want to be put in

the position of having to pay for initial costs and then having, yourselves,

to pursue whoever you feel to be more at fault or to be completely at fault

through the courts to recover some or all of your cost?

Mr. ‘Weldon: We’re opposed to paying initial costs if the reason we have

to pay is because the statute says we have to pay just because of

ownership and not fault (SCRD, CCPA, June 18, 1979: R-2200-2).

As already noted large corporations have the advantage in the courts, and
fault in the area of environmental damage is extremely difficult to prove. Industry
argued that when no-one was at fault the taxpayers should share the burden. Their
rationale for the assumption of costs by the taxpayers was that as society as a whole
benefitted from these goods, it should bear the costs (Atmore, OTA, SCRD, June 13,
1979: R-1530-1; CMA Brief, May 17, 1979: 10; CMA, SCRD, June 14, 1979: R-2050-
1; OPA Brief, June 14, 1979: 5; CCPA, June 18, 1979: R-2025-2; CP Brief, June 28,
1979: 2).

Insurance

The salient argument of the opposition was to suggest that the legislation

required the provision of adequate reasonable insurance, which did not exist (Toye,
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CMA, June 14, 1979: R-2055; R-2120-1; Cooper, OPA, June 14, 1979: R-2210-1;

Macdonald, CCPA, June 18, 1979: R-2025-1, R-2035-1. Mr. Weldon, CCPA, (SCRD,
October 4, 1979: R-1200-1) argued that the insurance that Dr. Landis had referred to in
earlier meetings was not adequate, and was expensive. Mr. Swenor, CMA, (SCRD,
October 4, 1979: R-1520-1) produced a letter to Dofasco from their brokers, which
suggested the corﬁpany might lose some of its existing insurance coverage. Mr. Atmore,
OTA, (SCRD, June 13, 1979: R-1525-1-2) suggested that insurance would become
"prohibitively expensive”. The onus was, therefore, on the ministry to ensure that

adequate insurance was available. This would prove to be a difficult task.

The Insurance Industry

This Bill was unusual, as it was directly affected by the policies or
perceived policies of the insurance industry. Representatives from this industry were
from the Insurance Bureau of Canada, and from the Insurers’ Advisory Organization of
Canada (SCRD, August 29, 1979). Brokers did not submit a presentation; but their
estimates of the effects of the Bill were appended to the CMA submission (October 10,
1979), and a representative from Marsh & McLennan did attend the later Hearings.

One problem in the discussions regarding insurance was that the members
of the Committee were not aware of the differences amongst the organizations in the
insurance industry. The Insurance Bureau of Canada (IBC) is the major organization of
the property and casualty insurance companies operating in Canada. It is the main

vehicle for reaching the public and the politicians. Its role is to gather statistics, discuss
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topics of mutual interest, and to develop public education programs. It acts in an
advisory capacity to the industry, which means that it can make recommendations
(McQueen, 1985: 249; Orr, IBC, SCRD, August 29, 1979: R-1020-1). Its
representatives were the Chairman of the IBC’s Liability Committee, who was from the
United States Fidelity & Guaranty Insurance Company / Fidelity Insurance Company of
Canada; and a representative from Royal Insurance Company of Canada, which was the
major company in the general insurance industry.® The Insurers’ Advisory
Organization of Canada (IAQ) inspects buildings and suggests insurance rates (McQuee.n,
1985: 143).

The bureaucrats a