~ McMaster

on, Ontario, Canada L8S 4M4
one {905) 525-9140

" 1 * [0 % ’ .
University
, MICHAEL G. DEGROOTE %;ﬁ
SCHOOL OF BUSINESS ()
’ | RESEARCH AND
JAN 1 7 2000 WORKING PAPER
SERIES
MANDATORY RETIREMENT AND THE
- CANADIAN HUMAN RIGHTS ACT
? NARESH C. AGARWAL
‘ . , Michael G. DeGroote School of Business
L McMaster University
Hamilton, Ontario
Working Paper # 443
S November, 1999
o | INNIS LIBRARY
ASTER UNIVERSITY
lain Street West NON.-CIRCULATING




A
it

Mandatory Retirement and the
Canadian Human Rights Act

Naresh C. Agarwal, Ph.D.
Professor of Human Resources
Michael G. DeGroote School of Business
McMaster University
Hamilton, Ontario

Prepared under a research contract from the Canadian Hyman Rights Act Review Panel

October 1999




A
F2

1

Mandatory Retirement and the

Canadian Human Rights Act

)
*

The topic of retiren;ent policies forolder workershas attracted considerable public attention
in recent years in Canada. The question that has been debated is whether older workers should be
mandatorily retired upon reaching a certain, pre-set age or be aliowed flexibility iﬁ choosing their
retirement date. The arguments put forward in this debate involve individual, group, and societal
level considerations. Many employers have already proceeded to eliminate mandatory retirement
of their workers while others still maintain it. Such diversity also exists at the public policy level.
Mandatory retirement upon reaching a certain age is not required by law in any Canadian
jurisdiction, but the degree to which it is legally permitted varies across jurisdictions. Human rights
legislation in several jurisdictions permits mandatory retirement only under very narrowly defined
conditions while such legislation in other jurisdictions takes a more permissive stance.

In April 1999, the federal govemment appointed a Panel to conduct a wide-ranging review
of the Canadian Human Rights Act (CHRA) and the policies and practices of the Canadian Human
Rights Commission. As part of its mandate, the Panel has been asked to make “a determination of
the adequacy of the scope and jurisdiction of the Act, including an examination of its exemptions”.
The exemptions which are to be reviewed include those relating to\ mandatoryretirement. As a first
step in its deliberations, the Review Panel has put forward' a Cé)nsultation Paper which identifies a
series of questions arising out 6f its mandate. Through public hearings and commissioned studies,
the Panel is attempting to seek input on these questions. The present study forms part of this input

seeking process and focuses onthe questions that have beenraised concerning mandatory retirement.
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The present study consists of four parts. PartI examinesthekey substantive issues involved
in the debate on whether or not mandatory retirement policies should be eliminated and replaced by
flexible retirement policies. The discussion of these issues draws upon the available theoretical and
empirical literature in the'ﬁeld. Part II presents data on the incidence of mandatory retirement
policies among organizations in the federal sector and the perceived impact of eliminating these
policies. These data were collected through a survey of organizations, specially conducted for the
present study. Part III provides an analysis of the current.legal situation conceming mandatory
retirement in Canada. This analysis covers two things. First, it includes an overview of those
provisions of human rights legislation which specifically pertain to mandatory retirement. Based
upon this overview, a comparison is made between the CHRA and other human rights legislation
in Canada with respect to exceptions under which mandatory retirement is permitted. Second, the
analysis provides a discussion of the leading court decisions handed in recent years on the legality
of mandatory retirement. Finally, Part IV outlines some policy options for amending the CHRA’s

provisions concerning mandatory retirement and provides a brief commentary on these options.

Part I: Substantive Issues
Demographic and Labour Market Considerations
The demographic and labour market conditions are experiencing major shifts in Canada.
These shifts are occurring in the United States and most otl;er industrialized countr}es as well
(Kinsella and Gist, 1995; OECD, 1995; Delsen and Reday-Muivey, 1996; an& The Economist,

1999). The key emerging demographic and labour market trends in the Canadian economy are as

follows:!
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The Canadian population is getting older. The median age of population increased
from 26.2 years in 1971 to 36.0 years in 1998 and is expected to increase to 39.5 years
by the year 2011. The a{ging index, i.e., number of persons aged 65 and over per 100
persons aged uﬁder 15, increased from 27.4 in 1971 to 60.8 in 1996 and is expected to
increase to 81.6 by the year 2011. Also, the proportion of population aged 65 years and
over increased from 7.8% in 1951 to 12.2% in 1996 and is expected to increase to 14.1%
by the year 2011.

People are living longer. Thelife expectancy at birth increased from 66.3 yearsto 75.7
years for men, and 70.8 years to 81.5 years for women over the 1951-96 period. It is
expected to increase to 77 years and 84 years respectively for the two groups by the year
2011.

The Canadian labour force is growing at a slower rate. The labour force grew by
18.2% over the decade 1979-88. However, the rate of growth declined to 10.5% over the
next decade 1989-98.

The age-distribution of the Canadian labour force is changingin favour of the older
groups. The total number of youth (aged 15-24 years) in the labour force declined by
21.6% over 1979-98. Their proportion in the labour force fell from 27.2% in 1979 to
15.9% in 1998. Correspondingly, the number of those aged 25 and over increased by

55.3% and their proportion in the labour force rose from 72.8% in 1979 to 84.1% in

FY

1998.
The labour market activity is declining among older workers. For example, the

labour force participation rate of those aged 55-64 years fell from 54.2% in 1979 to




4

48.8% in 1998. The decline in the rate was even sharper for men in this age bracket, i.e.,
from 78.4% to 59.6% over the same period.

* Theaverage rctiremenf ageis decliuing.t bnly 51% ofthose retiringbetween 1976 and
1980 vs;efe under age 65. This figure rose to 71% over the 1991-95 timé period. Asa
consequence, the median age of retirement fell from 64.9 years in 1976-80 to 62.3 years
in 1991-95 (Gower, 1997). The trend of declining retirement age holds true for both
genders. Over the period 1976 to 1996, the average retirement age decreased for men

from 65 to 62 and for women from 64 to 61 (Statistics Canada, 1998b).

It is clear from the above data that the labour force in Canada is growing at a slower pace and
getting older. Also, despite the fact that people are living longer, older people as a group are
participating less actively in the labour market. Hence, retirement lasts much longer nowadays than
was the case in the past. Given these trends which are projected to continue in the future, there are
two important economic reasons why mandatory retirement policies may not be very appropriate.
The first reason relates to the role that older workers can play in meeting labour shortages.

Anticipating such shortages, the Federal Task Force on Labour Market Development in the 1980s

noted the following:

“There emerges a pattern of an increasing pool of older persons fully capably of
continuing their attachment to the labour force at a time when serious industrial
adjustment can be expected to require the skills they have developed... )

These findings suggest that the management of labour shortages in some highly
skilled trades in the next decade will require employment strategies that either slow
downthe withdrawal of older workers from areas of highest productivity and growth
in the economy or prevent the total loss of such vital skills and expertise in the post-
retirement period. Removal of mandatory retirement legislation and adoption of
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policies to encourage flexible work arrangements can facilitate employment for older
workers” (Employment and Immigration Canada, 1981, p. 101).

The same conclusions were drawn for the 1990s in a survey study of respondents from over
400 public and private sector organiiﬁtions in Canada (:Fowers Perrin an’d Hudson Institute Canada,
1991). The study found thateven in the midst of widespread downsizing and layoffs, close to 60%
of the respondents reported current difficulties in recmiting technical/technical support,
supervisory/managerial and professional employees. And a greater proportion of respondents
expected these difficulties to continue or become worse in the coming years. The study observed that
in view of these recruiting difficulties “companies may be missing an opportunity to tap into an
already existing and capable resource: their own aging employees” (p. 17). Similar conclusions
concerning the current and expected shortages of skilled workforce are reported in more recent
studies of local labour markets as well in Canada? and elsewhere (The Economist, 1999).

Thus, it is in the economic interest of employers to undertake human resource planning and
assess their future occupational workforce requirement. If an array of shortages and surpluses is
found, flexible rather than mandatory retirement policies would be more appropriate. “Making more
selective use of early retirement incentives, as well as implementing delayed retirement incentives...
may help many companies see through the skills and labour shortage crunch in the years ahead”
(Towers Perrin and Hudson Institute Canada, 1991, p. 11).

The second econqmic reason why mandatory retirement policies do not seem appropriate in
today’s emerging de,mographic coxitext ié as follows. The aging of population and increased life
expectancy are imposing a severe financial strain on Canada’s public pension system which is

funded on a pay-as-you-go basis. Such a system, which also exists in most other developed
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countries, is very sensitive to the changing balance between beneficiaries and contributors, i.e.,
between older people who draw benefits from the system and working-age people who contribute
into it. As aconsequence of the chénging age-composition of population in Canada, the number of
working age people per eéch person aged 65 and over shows a declining trend. This number is
expected to decline from five in the 1990s to three by the year 2030 (Banting and Boadway, 1997).
Another demographic factor of relevance to the financial viability of the public pension plan is the
increasing life expectancy of people in Canada. This meansthat once a person begins drawing from
this plan, he/she would continue doing so for a much longer time than has been the case in the past.

Rising concern about the sustainability of Canada’s public pension system has led to a
consideration of measures needed to reform the system and put it on a sounder financial footing. A
number of measures have been proposed by the federal govemment and many public policy analysts
inthe field (Battleand Torjman, 1995; Canada Department of Finance, 1996a and 1996b; and Battle,
1997). Many of these measures have been alreadyimplemented in other developed countries. These
include: a)raising the retirement age at which full pension benefits become available, as evidenced
in the United States and Germany (Simanis, 1994); b) introduction of phased-in or gradual
retirement systems, as implemented in varying degrees in France, Germany, and Sweden (Reday-
Mulvey, 1996; Schmahl, George and Oswald, 1996; and Wadensjo, 1996); and c) shifting the burden
of pension costs from the government to the semi-private or private sector as witnessed in the United
States and Great Britain (Laczko and Phillipson, 1991; an;i, Gilillemard and Rein, 1995). Thereis
some disagreement between economic thinkers and social gerontologists over the magnitude of the
problem that the public pension system is facing and the relative virtues of various measures that

have been proposed to address it (McDonald, 1997). However, one policy implication is obvious and
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should be largely uncontroversial. And that is, it does not make much sense to force older people,
who otherwise are able and willing to remain working, to retire and, as a consequence, force them

to begin drawing benefits from the public pension fuhd instead of continuing to contribute into it.

Impact on Older Workers

Most western societies have become increasingly committed to democratic principles of
equalityand freedom. Atthe workplace, these principles imply thatemployment decisions affecting
individuals ought to be made without any regard to their personal and demographic characteristics.
Instead, such decisions should be based on work-related criteria such as bona fide occupational
requirements and performance. Accordingly, it can be argued thatmandatory retirement, by singling
out age rather than individual productivity or competence, is contrary to the principles of equality
that our society has embraced.

Sudden shock of forced retirement may often lead to impaired health and mental well-being.
Studies have found that voluntary retirement at any age has no apparent adverse health effects. In
contrast, involuntary retirement can be a stressful event due to poor timing, a lack of anticipation,
alack of control over the event, or potential economic problems (Herzog, House and Morgan, 1991;
and Marshall and Clarke, 1996). It has also been found that voluntary retirees are more likely to be
better satisfied than forced retirees (Beck, 1984; and Roadburg, 1985). Flexible retirement policies
enable older workers to make retirement decisions that are mosé consistent with their economic and
non-economic needs. This may explain why alargemajority of Canadiansina recentnational survey

conducted by Statistics Canada indicated a strong preference for flexible retirement (Lowe, 1991).

These preferences are also reflected in the widening of the age range within which people have
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begunretiring in recent years. For example, inthe 1960s and 1970s, most people retired at or around
65. But, retirement now occurs across an age span of 15 years or more, from the early fifties to the
mid-sixties (Monette, 1996; and Séhellenberg, 1996).

Mandatory retirerﬁént can also cause great economic hardship to many older workers. Before
introducing legislation in 1978 prohibiting forced retirement at age 65 in the United States, public
hearings were held by the House of Representatives on this subject. About the sametime, in Canada,
the Special Senate Committee on Retirement Age Policies also deliberated on this issue. According
to the evidence presented before these bodies, mandatory retirement can cause severe economic
difficulties to older workers having financial obligations. Such workers are likely to be among those
who are employed in jobs that offer lower wages and retiree benefits. Forced retirement of these
workers could well put them into poverty conditions. While the poverty rateamong Canadians 65
years and older has steadily declined over the past two decades, 18.7% among them were still poor
in 1997, the latest year for which poverty figures are currently available. The poverty rate wasmuch
higher, 45.0 percent, among unattached seniors, i.e., those living alone. They constituted over three-
fourths ofall seniors living below the poverty line in 1997 (National Council of Welfare, 1999; and
Statistics Canada, 1999d). It is possible that the economic situation of older workers may become
more vulnerable in the coming years. An emerging practice in industry is the increasing use of
contingency employment contracts. These contracts generally provide lower job/income security,
pension, and other benefits. As a result, many workers in ﬁltu£e are likely to face more ;onstrained
retirement decisions (Chaykowski, 1995). There is also a mounting concern about the affordability

of various retiree benefits plans. Faced with escalating health care costs of older workers, many

employers in the United Stateshavereduced health care benefits offered to retirees (Crown, 1996).
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In Canada, these reductions could occur through cuts to basic benefits available through the
Canadian health system and extended/supplemental benefits available through employer health care
plans. Additionally, as discussed eaflier, Canada pensien and other old age income supplements too
may become less g’enerous" in the future. Thus, it is conceivable that many older workers in future
may have to stay longer in the labour force in order to avoid drastic cuts in their standard of living.
Being forced to quit working due to mandatory retirement policies can cause major economic
hardship to such workers. The hardship may be particularly severe for two groups of older workers,

namely, women and immigrants. Their cases are discussed separately below.

Women: The available demographic data shows that women now comprise slightly over 50 percent
of Canada’s population.® The labour market activity among women has increased significantly over
the years and is fast catching up with their relative representation in the population. For example,
their relative share in the labour force went up from 39.4 percent in 1979 to 45.4 percent in 1998.
Over this twenty-year period, women accounted for 60.9 percent of the total growth in labour in
Canada. These trends have resulted from the rising labour force participation rate among women.
The rate went up from 49.0 percent in 1979 to 58.1 percent in 1998. As noted earlier in this study,
women have about 6 years higher life expectancy at birth than men. It has been estimated that life
expectancy at age 65 for women born in 1941 is 22.4 years, compared to 18 for men born the same
year (Bourbeau, Legare and Emond, 1997). 'As a result of theif higher life expectancy, women are
forming anincreasing part of the elderly population in Canada. Forexample, their proportion among

those aged 65 and over was 57.5 percent in 1998.
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The gender difference in the economic situation ofelderly persons, however, runs markedly
in the opposite direction. The available income distribution statistics show that considerably more
women aged 65 and over than men in the same age bracket have income below Statistics Canada’s
Low Income Cut-offs, oﬁ‘en referred to as the poverty line. The percentages of those with low
income were 39.8 for women vs. 26.6 for men in 1980, and 24.0 for women vs. 11.7 for men in
1997. Another revealing fact is that women comprised 65.9 percent of all elderly people classified
as being poor in 1980; this figure rose to 73.0 percent in 1997. The situation of unattached elderly
women (i.e., those living alone) is even worse. In 1980, the incidence of poverty among this group
was 71.6 percent, relative to 60.7 percent for comparable men; in 1997, the percentages were 49.1
for women and 33.3 for men. Women accounted for 75.6% of all unattached elderly persons living
in poverty in 1980, and this figure rose to 80.8 percent in 1997 (Statistics Canada, 1999d). These
trends lend further credence to the conclusion drawn some fifteen years ago by the National Council
of Welfare that “Poverty in old age is largely a women’s problem, and is becoming more so every
year” (National Council of Welfare, 1984a, p. 24).

Theincome level of retirees is strongly affected by their career patterns in prior years. While
women are approaching men in therate of participation in labour force, their career patterns continue
to be greatly different from those of men. These differences can help explain the higher incidence
of poverty among women in their retirement years. First, women in the labour force tend to be
disproportionately concentrated in retail trade and service éect;rs, in which the pension ;:overage is
significantly lower than in the heavy industries sectors in which men are &isproportionately
concentrated. As a consequence, there were only about 915,000 women in the private-sector who

belonged to occupational pension plans in 1997 compared to 1.8 million men (National Council of
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Welfare, 1999). The 1994 General Social Survey, which included questions on retirement, also
showed that only 34 percent of retired women were receiving benefits from such pensions plans,
whereas the percentage was.55 for imale retirees (Monette, 1996). Second, many women in the
labour force have shorter ahd discontinuous careers because they leave a first job to raise children,
spend three times longer than men between jobs due to family responsibilities, and tend to work in
eachjob fo? ashortertimethanmen (National Council of Welfare, 1984b; Connelly and MacDonald,

1990; and McDonald, Donahue and Moore, 1997).* Third, women are more likely to work in low

paying jobs than men which is reflected in the eamings differential between the two groups. For
example, in 1997, the average eamnings of women working full-time, full year were 73 percent of
what comparable men earned (Statistics Canada, 1999¢). Retirement benefits accruing to workers
from an employer or public pension plan are normally in proportion to their eamings and years of
service while in the plan. Thus, the effect of shorter and interrupted careers, and lower wages that
many women experience would be to depress their potential income in retirement years. Also, due
to low eamings while working, many women are unable to contribute much to their personal
registered retirement savings plans (RRSPs). The federal government initiated RRSPs to help
workers fill the gaps in their occupational pensions, but these plans, in reality, are of not much help
to those in lower income brackets (Novak, 1993; and National Council of Welfare, 1999).

Thus, itisreasonableto argue that many older women may need to continue working beyond
age 65 for economic reasons. In order to overcome the pénsic;n disadvantage resultiné from their
shorter and interrupted careers, such women may delay retirement until they become eligible for full
pensionbenefits. Research studies based on a life-course perspective have found that delayed career

entry due to marriage and child rearing, and mid-career withdrawal from the labour force due to
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other family responsibilities tend to push the desired retirement age among women beyond the
conventional 65 (O’Rand and Henretta, 1982; Szinovacz, Ekerdt and Vinick, 1992; énd McDonald,
Donahue and Moore, 1997). For some older women, there may not be any real alternative except
to continue working as loﬁg as their health and job performance allows them to. Their prior work
history might be such that these women do not ever expect to receive sufficient pension income. In
short, mandatory retirement policies can cause severe economic hardship to older women who need

to continue working for one reason or another.

Immigrants: Immigrants make up a significant proportion of Canada’s population.” According to
Census data, there were 4.3 million immigrants living in Canada in 1991, comprising 16 percent of
the total population. The number rose to 4.97 million and the relative share in population to 17
percentin 1996. The annual flow of new immigrants has risen considerably in recent years. The
average was around 125,000 in the 1980s and has been around 223,000 in the first eight years of the
1990s. The largest share of immigrants currently entering Canada are in the economic class
consisting of business persons and skilled workers. For example, 43.4 percent of new arrivals in
1994 fell into this category; the figure in 1998 was even higher, 54.5 percent. As a conse;luence,
immigrants have become a major component of Canada’s labour force. At the time of the 1996
Census, they made up almost one-fifth (19 percent) of the labour force. Because immigrants tend
to arrive in Canada while in their prime working years, they are older® and resultantly, skew the age-
distribution of the total immigrant population upwards. According to the 1991 Census, the age-
distribution of all immigrants living in Canada compared to those born in Canada was as follows:

15% vs. 39% under 25 years, 36% vs. 33% between 25 and 44 years, 31% vs. 18% between 45 and
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64 years, and 18% vs. 10% in the 65 and over age category. As in the population born in Canada,

women make up a majority of elderly immigrants. In 1991, 56 percent of immigrants aged 65 and

over were women, as were 57 percent of seniors borm in Canada.

The average incoﬁe of immigrants living in Canada is higher than of those born in Canada,
but the difference becomes negligible when the age differences between the two groups, as noted
above, are taken into account. The economic situation of older immigrants aged 65 and over,
however, is not as good. The incidence of low income among this group is higher than among their
Canadian-born counterparts. According tothe 1991 Census data, 22 percent of the aged immigrants
had incomes below Statistics Canada’s Low Income Cut-Offs, compared to 18 percent of seniors
born in Canada (Citizenship and Immigration Canada, 1996). A factor that appears to have a major
impact on poverty rates among the aged immigrants is the period when they first arrived in Canada.
A large proportion of immigrants living in Canada today arerelatively recent arrivals. For example,
62 percent of immigrants living in Canada at the time of the 1996 Census only arrived in the
preceding 25 years — 21% between 1991 and April 1996, 22% between 1981 and 1990, and 19%
between 1971 and 1980.7 Studies have found that the recency of arrival tends to b e associated with
higher incidence of poverty among senior immigrants (Wanner and McDonald, 1986; Boyd, 1989;
and Brotman, 1998). A keyreason forthisisbecause many aged immigrants do not become eligible
to receive full or even partial benefits from the federal income security and pension programs
targeted at the elderly population.® For example, no Old Aée éecurity (OAS) pensions are paid to
people who have livéd less tha;1 ten years in Canada after age 18 unless they came from countries

which have international social security agreements with Canada. Afterthatpensionispaidatarate

- of 1/40% of the full benefit for each complete year of residency in Canada, i.e., full pension benefits
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accrue only after 40 years of residency. Because most immigrants enter Canada in their prime
working age, it is not surprising why many of them fail to meet this long residency requirement
when they reach their old age. Simiiarly, benefits fromthe Canada/Quebec Pension Plans (C/QPP)
are prorated from -an allowable maximum according to the length of the period in \lvhich an
individual has been a contributor to the plan and the amount of monthly contributions, up to a
ceiling. Thus, elderly immigrants, who arrived in Canada in theirmid-life would have their C/QPP
pension prorated for the time spend in the Canadian labour force.

Another factor that appears to have a major impact on the poverty among the aged

immigrants is the country of their origin. Changes inthe Canadian immigration policy madein 1967

- (which became effective in 1978) removed the “preferred nationalities” criterion of admissibility.

Since then, there has been a dramatic shift in the number of immigrants coming from different
countries. During the 1950s, for example, over 80 percent ofall immigrants. arriving in Canada each
year were from Europe. In 1998, however, this figure was just 22 percent. In contrast, the share of
immigrants coming from Asiahasincreased substantially, from under 5 to 48 percent over the same
timeperiod. Also,theproportion of immigrants coming from Africa, the Caribbean, and Central and
South America has risen over the years. These sources contributed a total of about 25 percent of
immigrants in 1998.° The incidence of low income tendstobehigher among seniors from those sub-
groups which include higher proportions of recently arrived immigrants. For example, studies have
found that seniors from the Chinese, Black, and other viéiblej minority immigrant communities
experience higher incidence of low income than their counterparts from the Europ.ean communities
(Boyd, 1989; McDonald and Wanner, 1990; and Brotman, 1998). Limited access to federal programs

such as the OAS and the C/QPP, lack of accrued public pensions from the country of origin and
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lower post-immigration eamings in Canada'® are among the reasons that can help explain why

people from certain immigrant sub-groups than others may face higher rates of poverty in their old

age. : ~ e

Thus, the eéonomié issues faced by the olderimmigrants are essentially similarto those faced
by older women. Shorter careers of immigrants in the Canadian labour force oftenresult in restricted
access to Canadian public pension programs. As a result, a large number of them end up receiving
only partial benefits from these programs. Also, no accrued old age pension benefits from their
country of originmay be available to immigrants, particularly those from the Third World countries,
to supplement their low pension incomes in Canada. It is, therefore, possible that many older
immigrants may need to continue working beyond age 65 in order to economically support
themselves and avoid falling into poverty. This, indeed, was found to be the case in a study which,
among other things, examined the employment behaviour of the aged immigrants (McDonald and
Wanner, 1990). The study found that those immigrant groups which had a smaller proportion oftheir
members receiving public pension benefits tended to have a greater proportion of their members
working beyond age 65. This was more true for immigrants who originated from the Third World
countries than those from countries in Europe. Forcing such individuals to quit working because

they have reached the mandatory age for retirement can impose undue economic hardship on them.

Performance of Older Workers
Age-performance related issues are among the strongest rationalizations offered in favour
of mandatoryretirement. These rationalizations take essentially three interrelated forms. Firstly, it

is argued that mandatory retirement enables older workers to “retire with dignity”, i.e., a perception
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that they retired because of a personnel policy applicable to all employees. If mandatory retirement
iseliminated, there may be a social stigma to retirement because it may be perceived as an indication
of performance or competence pfoblems. Secondly, it is argued that mandatory retirement
minimizes the need to mohitor and assess the performance of older workers. It is claimed that
workers nearing mandatory retirement age are generally permitted to continue their employment
without careful review even if their performance deteriorates below the acceptable level. If
mandatory retirement is eliminated, employers will be obligated to use more careful and demanding
performance appraisal systems for older employees, and this might put undue emotional pressures
on the workers. Thirdly, it has been suggested that eliminating mandatory retirement will cause
serious pay inequities in the organization. It is argued that, because older employees tend to be
overpaid relative to their performance, allowing them to stay beyond the mandatory age 0of 65 would
be inequitable to boththeemployer and the younger employees in the organization (Ondrack, 1986).

The above arguments appear torest on two assumptions: a) after workersreach a certain age,
their job performance and age are negatively related, i.e., their performance declines as they get
older, and b) this negative relationship between age and job performance is generalizeable across all
older workersregardless of the occupational and organizational settings in Which theywork. Neither
of these assumptions appears to have much support in the available literature. The age-performance
relationship has been a subject of so many empirical research studies that review articles have
periodically appeared attempting to summarize, interpret, and ir;tegrate the findings of th:ase studies.
Examples of such review articles are: Kelleher and Quirk (1973); Meier a;nd Kerr (1976);
Sonnenfeld (1977); Baugher (1978); Rhodes (1983); Waldman and Avolio (1986); McEvoy and

Cascio (1989); and Forteza and Prieto (1994). Some of these review articles employed a qualitative
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approach and others a more quantitative approach (e.g., meta analysis) to integrate, assess, and
interpret the findings of the available studies on the age-performance relationship. The key
conclusions that emerge from thesé review articles ate summarized below.

First, some produciivity decrements with age are observed in certain types of work, but not
in others. In fact, in some work settings, studies show that older workers are more productive than
younger workers. Also, studiesusing subjectiveassessment measures (e.g., supervisoryratings) tend
to find a small negative relationship between age and performance, but tﬁose using more objective
measures (€.g., productionrecords) find a slight positive relationship. The overall finding seems to
be that chronological age accounts for minimal differences in job performance. Second, far greater
and significant variation in performance exists within age groups than between age groups. This
suggests that individual differences in performances are much more important than group
differences. m, there is some decline in physical capacity of older workers, but a supportive
work environment can overcome the effects of this change, and chronological age is not necessarily

a limiting factor in physically demanding work even through the sixties. Fourth, there is some

slowing down with age in reaction time and speed of performance, but older workers do as well as
or better than younger workers on creativity, flexibility, information processing, accident rates,
absenteeism, and tumover. Finally, some older workers may be more reluctant to undergo
retraining, but with appropriate training methods and environment, they can generally learn as well

4

as younger workers.
Thus, the existing literature does not point to any consistent or generaliieable relationship
between age and performance. What it does show consistently is that large performance differences

exist within each age group. This means that performance varies greatly among workers falling into
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anolder age group, as it does among workers falling into a younger age group. Some older workers,
therefore, may be less productive than younger workers, while others may be more. There is simply
no basis to assume that productivity.iof older workers 2s a group tends to decline after they attain a
certain age. An important brinciple remains that job-related performance and potential rather than
chronological age should guide all human resource decisions including those relating to retirement.
Forcing otherwise productive older employees to retire just because they have reached a certain age

is certainly not fair to those employees, but this may not even be in the best economic interest of

employers and the society at large.

Other Organizational Level Considerations

Mandatory retirement is often justified on the ground that it permits the existence of deferred
compensation schemes under which employees are underpaid in the first half of their career and
overpaid in the second half such that the expected present value of the employee's productivity
equals the expected present value of compensation. It is claimed that these schemes cannot exist
without a pre-set mandatory retirement date. In the absence of such a date, employees can decide
to postpone retirement. As a consequence, their compensation could exceed productivity for an
indefinite period of time thereby causing economic losses to employers and inequity feelings among
younger employees. Supporters of deferred compensation schemes argue that these schemes prevent
employees from "shirking" on the job (Lazear, 1979). Thevthre‘at of being fired and the;eby losing

substantial deferred éamings at the end of their career keeps older employees honest and working

hard.




19

The above argument in favour of mandatory retirement as a means to preserve the existence
of deferred compensation schemes does not appear to be particularly strong for two reasons. First,
there are other, perhaps simpler and fequally effective,'ways than deferred compensation schemes to
prevent older employees ﬁom shirking on the job. First, the use of fair and accurate performance
measurement systems coupled with performance-based monetary and non-monetary rewards can
serve as a more direct and effective strategy for mqtivating older workers to maintain their
performance. Second, deferred compensation schemes pre-suppose a long-term career with the same
employer. Then only can underpayment in the first half of an employee's career be compensated
through overpayment in the second half of that employee's career. However, the assumption of a
life-long career with the same employer is not borne out by facts. For example, one study, based on
Statistics Canada’s Labour Force Survey and Longitudinal Worker File databases, found that the
average duration of a job started by a Canadian worker over the period 1981 to 1994 was only 3.7
years (Heis;, 1996). Similarly, a second study based on the same databases, found that the average
job duration varied between 1.8 and 5.6 years across various industrial sectors over the period 1981
to 1996 (Heisz and Coté, 1998).

Another justification offered for mandatory retirement is that it facilitates organizational
planning for recruitment, succession, and employee development. Without a fixed date of
retirement, the number of upcoming retirees will become indeterminate, rendering such planning
more difficult. These concerns, however, seem to be .ove;stated. For example, even under
mandatory retirement policies, retirement is not an entirely certain or predictable flow. Asdiscussed
earlier in this study, a large number of workers in Canada choose to retire prior to reaching the

specified mandatory age of retirement, and the timing of such early retirement can vary from one
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individual to another. Also, uncertainty is inherent in the normal running of most organizations. In
the area of human resources specifically, turnover, absenteeism, disability and death are all
uncertain, probabilistic flows that oréanizations have te cope with. General approaches, processes
and techniques that'are useci by organizations to forecast these flows can be adapted to forecast the

delayed retirements that may occur under flexible retirement policies.

Job Opportunities for the Youth

The issue of job opportunities for the youth is often raised in public discussions on whether
mandatory retirement should be eliminated or not. Anargument is made that mandatory retirement
is needed to provide jéb opportunities for younger workers and lower their unemployment rate.

The above argument rests on two assumptions. First, it assumes that hordes of older workers
would continue working if they were not forced to retire at a certain mandated age. There is very
little empirical support for this assumption. As noted earlier in this study, a large number of
Canadian workers retire much earlier than reaching the traditional mandatory retirement age of 65.
The average age of retirement in Canada is currently around 61. A 1980 Conference Board of
Canada study estimated that only one-tenth of one percent of the total workforce retired in any one
year because they had reached a maximum age or term of service (Dunlop, 1980). Similarly,
Statistics Canada’s General Social Survey indicated that only 14 percent of the retirees in 1994
reported that they had retired because of mandatory retiren;ent i)olicies (Monette, 1996)‘. Even for
these workers, it cannot be assumed that they would have continued working if ’Ehey had not been

forcibly retired. In fact, there is evidence that a majority of workers who retire as a result of

~ mandatory retirement are indeed happy with the timing of their retirement and prefer to retire at that
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time (Ciffin and Martin, 1977; and McDonald and Wanner, 1990). The experience of jurisdictions
and employers which do not have mandatory retirement' also shows that a very small number of older
workers choose to continue working beyond age 65, and those who do tend to retire within a year
or two thereafter ('Dunlop; 1980; Labour Canada, 1985; and Gibb-Clark, 1990).  Second, the
argument that mandatory retirement is needed to provide job opportunities for younger workers and
lower their unemployment rate assumes the “lump-of-labour” fallacy, i.e., the mistaken notion that
there exists a fixed number of jobs that must be allocated among competing workers (Pesando, 1979;
and Krashinsky, 1988). This implies an entirely stagnant view of the economy. Jobs for new
workers can be found without having to forcibly retire older workers. No study can be cited, which
demonstrates that the termination of older workers because of mandatory retirement directly caused
the hiring of younger workers. Given the high rate of early retirement and the small proportion of
retirees who would have continued working without mandatory retirement, it does not appear that
mandatory retirement policies would have much of an impact on job opportunities for younger

workers or their unemployment rate.

Part II: Retirement Practices in the Federal Jurisdiction

The purpose of the Canadian Human Rights Act (CHRA) is to extend laws in Canada that
proscribe discrimination to matters falling within the legislative authority of the federal parliament.
Accordingly, in employment matters, the CHRA applies to t}.le fc;deral Crownasan emplogler aswell
as private sector employers that ;)perate federally regulated undertakings such as banks and airlines.

As part of this present study, evidence was collected on retirement practices existing among these

two groups of employers. This evidence is presented in the following sections.
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Evidence from Federally Regulated Employers

Evidence on retirement practices among the federally regulated employers was collected
through a survey. It should be note& at the outset that'this survey was not designed and executed
strictly along scientific pﬁnciples. Such a survey was not possible as it would have required
considerably more resources and time than were available. The intention behind the present survey
was to make a “quick and dirty” attempt to measure the incidence of mandatory retirement among
employers covered under the CHRA and the perceived impact of eliminating it. A description of
the survey and i£s findings are provided below.

A list of federally regulated employers who are covered under the CHRA could not be
obtained. However, a list of such employers covered under the federal Employment Equity Act
(EEA) was available and used for the present survey.!! It should be noted that the EEA applies to
those federally regulated employers who have 100 or more employees, butthe CHR A applies to all
employers regardless of the size of their workforce. Consequently, the use of the EEA list for the
present survey imposed a limitation in that employers with less than 100 employees were excluded.
(Asit turned out, some ofthese small employers came to be included in the survey by happenstance.
Slightly over 6 percent ofthe responding employers indicated that they hadlessthan 100 employees.
Presumably, due to downsizing and/or employee turmover, their workforce had fallen below 100
since the time these employers first got on the EEA list).

&

The EEA list included a total of 389 federally regulated employers grouped into financial,
transportation, co'mniunication, and other industrial categories. For each employer, the list also

identified thename of a contactperson, typically a senior-level Human Resources functionary inthe

organization. The data for the present survey was collected in a telephone interview with these
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contact persons. A semi-structured format was used for the interview wherein three sets of questions

were asked. A common set of questions was asked of all employers, relating to size of workforce,

union status, and type of retirement policy (mandatory or flexible) in existence. Employers with

mandatory retirement poliéies were asked a second set of questions, seeking details of the retirement
policies in effect. The third set of questions was targeted at employers with flexible retirement
policies. These questions dealt with possible adverse impact of flexible retirement policies on
employment opportunities for younger workers. In addition to the questions asked, the interview
format allowed respondents to add qualitative comments as they considered appropriate.

Table 1 shows a description of the employers who responded to our survey and provided the
information requested. Telephone calls were made to all 389 employers on the EEA list and, as
shown in Table 1, data were successfully collected from 199 amongthem. Thisrepresentsanoverall
response rate of 51.2 percent which is quite respectable for a survey of this kind. During the data
collection phase, it became evident that some of the individual employers on the EEA list belonged
toacommon parent/holding organization and as suchwere governed by centralized human resource
policies including those relating to retirement. For example, seven individually listed employers in
the communication sector turned out to be part of a common overall organization and had uniform
human resource policies. It was decided to combine such employers and record them as a single

entry in our database. Thisresultedin 159 truly separate employer records which form the sample

4
&

forthe present survey. Table 1 provides some descriptive information about this sample. As can be
seen, the sample has good representation from all four industrial sectors and includes employers

across various size categories, including fortuitously, some in the under 100 employees category.

It is worth noting that most of the major employers operating in the federally regulated financial,
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TABLE 1

Sample Description

Industrial Sector

Descriptive Total

Ttems Financial Transportation | Communication Other

Number of employers 22 196 112 59 389

on the EEA List

Number of employers 15 90 57 37 199

responding

Response rate 68.2% 45.9% 50.9% 62.7% 51.2%

Number of separate -

employer records 15 78 33 33 159

entered in database

(Sample)

Size distribution of

sample employers:

Under 100 employees 2 6 2 - 10
13.3% 7.7% 6.1% 6.3%

100-499 3 44 10 14 71
20.0% 56.4% 30.3% 42.4% 44.7%

500-999 2 13 8 5 28
13.3% 16.7% 24.2% 15.2% 17.6%

1000-4999 3 10 9 11 33
20.0% 12.8% 27.3% 33.3% 20.8%

5000 to 50000 5 5 4 3 17
33.3% 6.4% 12.1% 9.1% 10.7%

Union status of sample

employers

Unionized 4 49 20 26 99
26.6% 62.8% 60.6% 78.5% 62.3%

Non-unionized 11 29 13 7 60
73.3% 37.2% 39.4% 21.2% 37.7%

15 78 33 33 159

100.0% 100.0% 100.0% 100.0% 100.0%
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transportation and communication sectors did participate in the present survey.'? Also, the survey

participants included both unionized as well as non-unionized employers.

)
*

The survey had two pﬁm@ purposes. The ﬁrst purpose was t;> measure the incidence of
mandatory vs. flexible retirement policies arnoﬂg employers operating in the federal jurisdiction.
Table 2 shows the results obtained. Overall, the incidence of mandatory retirement appears to be
quite low among the employers surveyed. Only 26.4 percent among them have organization-wide
mandatory retirément policies whereas 64.2 percent do not (instead, they have organization-wide
flexible retirement policies). The remaining 9.4 percent of employers have mixed policies, i.e.,
mandatory retirement for some groups of employees while flexible retirement for others. Across
industrial sectors, the incidence of some kind of mandatory retirement is relatively higher among
employers in the financial and transportation sectors. However, organizational size and unionization
factors cannot be the explanation for this higher incidence of mandatory retirement as employers in
these two sectors have contrasting profiles on these variables. Table 1 shows that 53 percent of
employers in the financial sector have more than 1000 employees and even a greater number (75
percent) among them are non-unionized. In contrast, close to three-fourths of employers in the
transportation sector have less than 500 employees and over 60 percent among them are unionized.
Perhaps the nature of industry and the long established practice may be more plausible explanatory .
factors for relatively higher incidence of mandatory retirement in the financial and transportation
sectors. Finally, it shoulci benoted fhat man3; embloyers that do have mandatory retirement policies
commented that a large number of their employees tend to retire before reaching the age at which

they would be required to retire. For example, amajor bank participating in the survey indicated that
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the mandatory retirement age for its employees is 65, but the actual retirement age averages around

63.
TABLE 2
Incidence of Mandatory vs. Flexible Retirement Policies
Industrial Sector

Type of Retirement Total
Policy Financial Transportation |Communication Other
Mandatory retirement 6 19 9 8 42
policy (all employees) 40.0% 24.4% 27.3% 24.2% 26.4%
Flexible retirement 9 47 24 22 102
policy (all employees) 60.0% 60.3% 72.7% 66.7% 64.2%
Mixed policy:
Mandatory and flexible — 12 - 3 15
retirement policies for 15.4% 9.1% 9.4%
selected employee
groups

15 78 33 33 159

100.0% 100.0% 100.0% 100.0% 100.0%

The second major purpose of the present survey was to assess the perceived impact of -~

abolishing mandatory retirement. Here, the focus was on finding out from employers with flexible

retirement policies if the presence of such policies was associated with a large number of older

?

employees continuing to work thereby resulting in reduced job opportunities for younger workers.

While nearly 40 percent of these employers report having some workers over the age of 65, such

workers represent a very small proportion of the organizational workforce.* For employers with
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- flexible retirement policies, there is little sense that the absence of a pre-set age of retirement would

adversely affect employment opportunities for younger workers. Over 90 percent of employers do

]

- notconsider this to be a prqblem:. Some employers cite a general trend a{mong older workers to take

early retirement, p;zriodic buyout packagels/ince;ltives offered to older workers, and 6rganizational '
growth/expansion as reasons why they do not perceive lack of employment opportunities for younger
workers due to delayed retirement of older workers to be an issue in their own specific contexts.

In short, only a small proportion of private sector employers operating federally regulated
undertakings have mandatory retirement policies for their workers. Employers with or without such
policies indicate that many older workers retire much earlier than the traditional retirement age of
65. Responses from employers that have flexible retirement policies suggest that the existence of
such policies is unlikely to cause any major adverse effect on employment opportunities for younger
workers. These findings are consistent with the conclusions that emerge from the macro labour

market trends and research evidence discussed in Part I of the present study.

Evidence from Federal Public Sector

A substantial number of people work in the federal public sector, though the number has
declined in recent years as a result of various workforce reduction initiatives implemented by the .
federal govemment (Treasury Board of Canada Secretariat, 1998). In 1998, a total of 220;2 thousand
persons were working 1n the federal publié ac.lministration,M including 14,86} Royal Canadian

Mounted Police (RCMP) uniformed personnel.!> In addition, there were 91,970 military personnel

serving in the Canadian Armed Forces in 1998.!6
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The status of retirement policies in the federal public sector was reviewed in depth in the
Report of the Parliamentary Commiptee on Equality Rights issued in October 1985. The Committee
found that mandatory retirement wés the norm in thg federal public séctor, though the.standard
retirement age varic;d depending upon the category of service. Atthat time, the stand'cl1rd retirement
ages in effect for various key service groups were as follows: 65 years for public servants, as
specified in the Public Service Superannuation Regulations; 56 to 62 years for the RCMP uniformed
personnel depending upon their rank or after 35 years of service, as specified in the RCMP
Superannuation Regulations; 55 years forthemilitary personnel or could be as early as 37 years after
20 years of service depending upon theirrank, occupation and date of enlistment, as specified in the
Queen’s Orders and Regulations; and 75 years for judges of the Supreme Court of Canada and 70
for other judges, as fixed by statute; and 75 years for superior court judges and senators, as fixed by
the Constitution. Three major developments concerning retirement policies in the federal public
sector have occurred since the Parliamentary Committee issued its Report in 1982. These are
discussed below.

First, the Public Service Superannuation Regulations were amended in 1986 removing the

mandatory retirement requirement for federal public servants. Repeated attempts were made to

obtain data from the Treasury Board Secretariat on what effect, if any, this change in policy has had -

on the retirement behaviour of older federal public service workers. The primary purpose behind
these attempts was to find out if the abolition of mandatory retirement has produced delayed
retirement decisions on the part of these workers, which in tum could possibly have anegativ e effect

on job opportunities for younger workers in the federal public service. Unfortunately, these attempts

to obtain hard data were not successful.'” However, from whatever published data is available, it
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does not appear that older federal public servants, in general, are working past age 65 now that they

are no longer forced to retire at that age. In recent years, the federal government has implemented

]

- a number of programs offériné eérly retirement incentives and buyout packages to. its older

employees, and thc;se programs have been duite éuccessful. For example, between Apﬁl 1,1995 and
March 31, 1997, as many as 7577 individuals left the federal public service under the Early
Retirement Incentive Program (Treasury Board of Canada Secretariat, 1998).

Second, the RCMP Superannuation Regulations were amended a few years ago to make the
standard age of retirement the same for all uniformed personnel.!® It is currently set at 60 years.
The retirement age is extendible on an exceptional basis. Requests for extension for one year at a
time can be made by individual police officers. Decisions on such requests are taken based on
organizationalneeds. Overthe past five years, approximately 30 requests for extension of retirement
age have been made and two of these have been granted. The policy of mandatory retirement in the
RCMP has also been challenged by the affected personnel inrecent years. Between 1987 and 1996,
eight separate complaints against this policy were filed with the Canadian Human Rights
Commission. These complaints were all considered together by the Commission. In its defence
against the complaints, the employer did not raise the issue of mandatory retirement being a bona
fide occupational requirement. Instead, it presented data comparing the standard age of retirement.
in the RCMP with retirement ages in other police forces in Canada. Finding no major difference
between thetwo groups ofretir_,emeht ages, the Cbmmission dismissed the complaintsunder Section
15(1)(c) of the Canallian Human Rights Act (CHRA) which stipulates that it is not a discriminatory
practice if “an individual’s employment is terminated because thatindividual has reached the normal

age of retirement for employees working in positions similar to the position of that individual”.
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Third, some interesting developments have occurred in recent years concerning mandatory
retirement of military personnel. In .1 992, the Canadian Human Rights Tribunal heard a complaint
filed by ten army officers, ‘,c;laiming:that the mandatoir;/ retirement poliéy of the Canadian Armed
Forces was discrir;ﬁnatory. In its ruling issued in August 1992, the Tribunal ciisallowed the
employer’s claim that mandatory retirement of military personnel was a BFOR as stipulated in
Section 15(1)(a) of t_he CHRA.” Immediately following the Tribunal’s decision and while this
decision was under appeal in the courts, the Queen’s Orders and Regulations were amended.
Effective September 1992, a new clause was inserted at the end of Article 15.17 which sets out in
detail the terms of the mandatory retirement policy applicable to army officers. The new clause,
15.17 (10) states that “This article is a regulation made for the purpose of paragraph 15(1)(b) of the
Canadian Human Rights Act”. According to this section of the CHRA, it is not a discriminatory
practice if “employment of an individual is refused or terminated because that individual has
reached... ...the maximum age, that applies to that employment by law or under regulations, which
may be made by the Governor in Council for the purposes of this paragraph”. As a result, the
Canadian Human Rights Commission began dismissing complaints based on mandatory retirement
which occurred post-September 1992, i.e., subsequent to the date when the Queen’s Orders and
Regulations were amended.?’

In summary, mandatory retirement is no longerthe norm in the federal public sectc:r. Federal
public servants, who form the majority of the workforce in the federal public sector, are not forced
to retire at age 65. M;.ndatory retirement policies still exist in certain selected occupational groups

such as the uniformed personnel in the RCMP and the Canadian Armed Forces, but such policies

are increasingly being challenged by those affected.
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Part III: Current Legal Situation

Applicable Legislation

¥

Mandatory retirement is a form of age discriﬁ{ination in empldyment. In Canada, there is
no specific legisla;ion which prohibits diécrimi;lation in employment against older Workers. Any
protection for such workers is subsumed in more general andbroader legislation granting basic rights
and freedoms.?! The Canadian Charter of Rights and Freedoms (Section 15) guarantees that: “Every
individual is equal before and under the law and has the right to the equal protection and equal
benefit of the law without discrimination and, in particular, without discrimination based on race,
national or ethnic- origin, colour, religion, sex, age or mental or physical disability”. Section 1 of the
Charter goes on to state that these rights and freedoms are “subject only to such reasonable limits
prescribed by law as can be demonstrably justified in a free and democratic society”. Thus, under
the Charter, age is a protected category without any upper age limit such as 65 years. Consequently,
mandatory retirement is illegal in those sectors to which the Charter applies directly unless it can be
justified as a reasonable limit/exception. As defined in Section 32(1), the Charter applies to all
matters “within the authority” of the federal parliament and provincial legislatures. While the

applicability of this criterion is obvious in some sectors (e.g., government ministries/departments,

and laws), itis opento interpretation in others (e.g., universities, hospitals and community colleges). .

In sectors not covered by the Charter, the human rights legislation is the appropriate law in
respect to mandatory retirement. In generai, human rights legislation in all jurisdictions prohibits
age discrimination in employment including mandatory retirement, except under certain

circumstances. These circumstances are summarized in Table 3. In this regard,; three points of

similarity or dissimilarity among jurisdictions are worth noting. First, the human rights legislation
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infour jurisdictions, namely British Columbia, Newfoundland, Ontario, and Saskatchewan provides
protection against age discrimination only up to age 65. As such, mandatory retirement at age 65

or beyond is legally permitted in these jurisdictions. No such limitation on protection from age

discrimination exists in other jurisdictions. Second, the human rights legislation in all jurisdictions

permits mandatory retirement if it can be justified as a bona fide occupational requirement. Third,
the human rights legislation in the federal jurisdiction, namely the Canadian Human Rights Act
(CHRA), provides for two additional exceptions which permit maﬁdatory retirement (i) if it is based
onamaximumage applicable to “that employment by law or under regulations, whichmaybe made
by the Governor in Council for the purposes of this paragraph” [Section 15(1)(b)]; and (ii) if it is
based on “the normal age of retirement” for employees in similar positions [Section (1)(c)]. These
exceptions have the effect of making the CHRA the most permissive legislation with respect to
mandatory retirement, compared to all other humanrights legislation in Canada. Thisis so because,
under these two exceptions, employers can raise a complete defence for their policies of mandatory
retirement not only at age 65 but also at even lower ages. Two instances of such employer defence
were noted earlier in Part II of this study. The first case concerns the Canadian Armed Forces
(CAF)whichrequires military personnel to retire at ages ranging between 37 and 55 depending upon
rank and seniority. After this policy was struck down by a federal Human Rights Tribunal in
August 1992, the CAF was able to restore the policy a month Jater by having the Queein’s Orders
and Regulations amended by the Governor in Council to satisfy Section 15(1)(‘b) of the CHRA.
Since then, the CAF ;1as succeeded in having the complaints of discrimination against its policy of

mandatory retirement dismissed by the Canadian Human Rights Commission by .simply citing

Section 15(1)(b) of the CHRA. The second case relates to the RCMP which has been able to
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TABLE 3

Mandatory Retirement and Human Rights Legislation in Canada

Jurisdiction Legislation Legal Status of Mandatory Retirement (MR)
Federal Canadian Human Rights MR illegal unless a)'based on a maximum age by
Act law, or b) at the normal age for retirement for *
employees in similar positions, or c) justified as a
bona fide occupational requirement
Provincial:
Alberta Human Rights, Citizenship MR illegal unless can be justified as a BFOR or
and Multiculturalism Act allowed under the Act as a reasonable and justifiable
exception in the circumstances
British Columbia  Human Rights Code MR legally permitted at age 65; illegal at lower ages
unless justified as a BFOR
Manitoba Human Rights Code MR iliegal unless justified as a BFOR
New Brunswick =~ Human Rights Act MR illegal unless justified as a BFOR
Newfoundland Human Rights Code MR legally permitted at age 65; illegal at lower ages
unless justified as a BFOR
Nova Scotia Human Rights Act MR illegal unless established as a bona fide plan,
scheme or practice of retirement, or justified as a
BFOR, or allowed as a reasonable limit prescribed
by law as can be demonstrably justified in a free and
democratic society
Ontario Human Rights Code MR legally permitted at age 65; illegal at lower ages
unless justified as a BFOR
Prince Edward Human Rights Act MR illegal unless established as part of a bona fide
Island retirement plan or justified as a BFOR
Quebec Charter of Human Rights MR illegal unless justified as a BFOR
and Freedoms ‘
Saskatchewan Human Rights Code MR legally permitted at age 65, illegal at lower ages
unless justified asa BFOR
Territories
Northwest Fair Practices Act MR illegal unless justified as a BFOR
‘Territories
Nunavut Not Applicable Not Applicable
Yukon Human Rights Act MR ijllegal unless justified as a BFOR
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successfully defend its policy of mandatory retirement of uniformed personnel at age 60 against
complaints of discrimination by mere}y pointingto similar policiesin existence in other police forces
inthecountry. This defence is acceﬁtable under Sectié;n 15(1)(c) of the CHRA and was indeed the
basis upon which th;.* Canadian Human Rights Cofnmissions dismissed eight complaiﬁts filed by the
RCMP uniformed personnel between 1987 and 1996 against theiremployer’s mandatory retirement
policy.

Two interesting legal questions arise from the above analysis. As stated earlier, the Charter
applies to all matters that fall within the authority of the federal and provincial legislatures. It means
that the human rights laws enacted by these legislatures come within the scope of the Charter and,
therefore, are subject to its scrutiny. Table 1 above listed the exclusionary conditions limiting
protection from age discrimination in the matter of mandatory retirement. The questions that arise
then are: whether these conditions constitute a violation of equality rights granted in Section 15 of
the Charter, and if so, whether such a violation can be deemed under Section 1 of the Charter as
being a “reasonable” and “demonstrably justified” limit to equality rights. These issueshaveindeed
been raised in recent cases on mandatory retirement and have been ruled upon by the courts,

including the Supreme Court of Canada. These cases, along with the court rulings issued, are

discussed below.

4

Legal Decisions: Mandatory Retirement and Equality Rights
While the Canadian Charter of Rights and Freedoms was proclaimed on April 17, 1982, the

equality rights of Section 15 were not to come into force until three years later. One pvurpose of this

delay was to give govemments time to review and seek amendments to any laws on their books
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which failed to meet Section 15's safeguards against discrimination.?? So, it was only after April 17,
1985 that court cases began addressing the Charter issues relating to mandatory retirement. The

¥

Supreme Court of Canada ruled on the first four such cases in December 1990.; Thése «cases had
been earlier decide;d bythelower courts an& man;:lged to reach the Supreme Court of C“anada through
the various steps in the appeal process. The cases involved universities, a hospital, and a community
college, i.e., the very sectors where the applicability of the Charter is open to interpretation. Thus,
the first issue that the Supreme Court was asked to rule upon was whether the Charter applied to
these sectors or not. These four cases also originated in Ontario and British Columbia — two of the
four jurisdictions whose existing human rights laws afford protection against age discrimination only
up to age 65. Thus, the second issue that the Supreme Court was asked to rule upon was whether
such limited protection against age discrimination violated the requirements of Section 15 of the
Charter.

The first case involved eight professors and one librarian employed at four Ontario
universities. In its landmark decision issued in December 1990, the Supreme Court of Canada

upheld the previous rulings by the lower courts.?? In doing so, the Supreme Court provided detailed

reasons for its decision which were later used by the Court in making decisions in the other three

mandatory retirement cases before it at that time. In examining the applicability of the Charter to .

universities, the Supreme Court acknowledged the following characteristics of universities: being

&

creatures of statute carrying out an important public service, extremely dependent on government
funding, and subject to important limitations and controls exercised by government over their

powers, objects, activities and governing structures. Despite these characteristics, the Courtheld that

universities were legally autonomous and enjoyed independence from government in all internal
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matters. Hence, their decisions in internal matters including retirement were not govermment
decisions. For this reason, the Court ruled that the Charter did not apply to universities. However,
it went on to say that, if the Charter did apply to uni\;érsities, their mafldatory retirement policies
would violate Secf}on 15, but that this violation would be justified as a reasonabie limit under
Section 1. The Court viewed objectives behind universities’ mandatory retirement policies to be
substantial. These objectives were: a) to enhance their capacity to seek and maintain excellence by
permitting flexibility in resource allocation and faculty renewal, and b) to preserve academic
freedom and the collegial form of association by minimizing intrusive modes of performance
appraisal. The Court held that these substantial and pressing objectives outweighed the minimal
impairment of rights of older workers. The Court then turned to the issue of whether Section 9(a)
ofthe Ontario Human Rights Code, protecting only persons of up to age 65 against discrimination,
violated Section 15 of the Charter. The Supreme Court ruled that Section 9(a) of the Code did
violate Section of the Charter but that such violation was justified under Section 1 as being a
reasonable limit. Section 9(a) of the Code, which has the effect of legalizing mandatory retirement

policies after age 65 represented a response of the Ontario legislature to a complex sociol-economic

problem. On one hand, the legislature wanted to protect individuals against age discrimination. On

’

the other, it wanted to preserve integrity of pension plans and foster job opportunities for young -

workers. Thus, in passing Section 9(a), the Ontario legislature attempted to strike a compromise or
balance between these competing goals. In these circumstances, the Court held that legalizing

mandatory retirement minimally impaired the equality rights of older workers. The Court, also, was

of the view that just because other jurisdictions had taken a different position, i.e., of abolishing
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mandatory retirement, proved only that “the legislatures there adopted a different balance to a
complete set of competing values™.

The second Charterj case on mandatory retirem"ént which the Supreme Court of Canada was
asked to ruleon rel'ated to one faculty member aﬁd one staff employee employed at the University
of British Columbia.?* This case had gone through the British Columbia (BC) court system about
the same time, involving the same issues as the Ontario case discussed above. However, the
outcomes at the provincial level had been somewhat different in the two cases. The BC Court of
Appeal agreed that the Charter did not apply to the University, butit (in contrast to the Ontario Court
of Appeal) found that Section 1 of the BC Human Rights Act restricting protection from age
discrimination to those between the ages of 45 and 65 was an unreasonable violation of Section 15
of the Charter. Thus, it ruled that the mandatory retirement policy of the University was
unconstitutional. In the end, however, the Supreme Court of Canada overturned this ruling of the
BC Court of Appeal using the same reasons which it gave in the Ontario universities’ case.

The third Charter case on mandatory retirement in which the Supreme Court of Canadaruled,

related to 14 physicians and the Vancouver General Hospital in British Columbia.? In accordance

with Regulation 5.04, of the Vancouver General Hospital Act,the Hospital retired (or discontinued

hospital privileges of) the physicians in question after they reached age 65. The physicians filed a .

case arguing that Regulation 5.04 violated the Charter anq was contrary to the BC Human Rights
Act. In this case, the BC Court of Appeal upheld the lower court’s decision that the Charter applied
to the Hospital and tI;at its mandatory retirement policy violated the Charter, and further, that this
violation was not reasonable. On further appeal, however, the Supreme Court of Canada reversed

the decision of the lower courts. It ruled that Regulation 5.04 was not a delegated legislation but
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rather a rule and a directive pertaining to internal management of hospitals. The Court held that,
despite a significant degree of government control over its activities and governance, the Vancouver
General Hospital enjoyed ipdependénce in exercising »ciaily and routine control inéluding .decisions
regarding mandato;‘y retirement. Accordingly, the Supreme Court ruled that the Chaﬁer did not
apply to the Hospital’s mandatory retirement policy, and, that even if it did, the violation of the
Charter by this policy would be justified as being a reasonable limit on the equality rights of the
older physicians. The reasoning applied in this case was the same as in the Ontario universities’
case.

The fourth Charter case in which the Supreme Court of Canada was asked to make a decision
related to two faculty members employed at a community college in British Columbia, namely
Douglas College.2® In accordance with Article 4.04 of the collective agreement, the College retired
the two faculty members after they reached age 65. In this case, the BC Court of Appeal upheld an
arbitration decision that the Charter applied to Douglas College and that the mandatory retirement
provision in the collective agreement violated Section 15 of the Charter. The only issue under
dispute in this case was the applicability of the Charter on which the Supreme Court of Canada was
asked to rule upon. The Supreme Court upheld tﬁe BC Court of Appeé.l’s decision and drew the
following distinction between Douglas College and the universities involved inthe Ontario and BC
cases. While both are dependent upon government funding, universities enjoy ﬁeetiom from
govermnment in managing their internal affaifs, but a community college does not. A community
college is like a Crown Agency through which the government operates a system of post-secondary

education. Itsinternal affnirs are therefore managed and controlled rather directly by govemment.
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The net effect of this ruling was that the earlier declaration in this case by the BC Court of Appeal
that the Douglas College’s mandatory retirement policy was unconstitutional remained intact.

Subsequent to the first four decisions issueci ‘in December 1990, the Supremé. Court of
Canada ruled on a;lother important case on maildatory retirement in September 1992. The case
related to a female faculty member employed at the University of Alberta who was forced to retire
at the age of 65 in accordance with the mandatory retirement clause of the collective agreement
between the University and its academic staff. Theclausereflected the provisions of the Universities
Academic Pension Act of 1978 requiring faculty members to retire at age 65. This case was brought
under Alberta’s human rights legislation, i.e., at the time called the Individual Rights Protection
(IRP) Act. While Section 7(1) of this Act provides protection against age discrimination to those
aged 18 years or older, Section 11.1 of the Act allows for contraventions deemed “reasonable and
justifiable in the circumstances”. In October 1988, the Alberta Court of Queen’s Bench upheld an
earlier decision by a Human Rights Board of Inquiry that the University of Alberta’s mandatory
retirement policy violated Section 7(1) of the Alberta IRP Act and that this violation was not
justified as a reasonable limitation under Section 11.1 of the Act. The Court ruled that, while the
objectives of themandatory retirement policy, i.e., to preserve tenure, ensure faculty renewal, protect
retirement with dignity, and facilitate staff planning taken together may be sufficient to override a
protected right, the University did not prove that mandatory retirement was a necessary means to

4

achieve them. This decision was further apfaealéd by the employer. The Alberta Court of Appeal
delayed hearing the appeal until after the Supreme Court of Canada handed down its decision in

December 1990 in the Ontario universities’ case discussed above. Basing its reasoning on this

decision, the Alberta Court of Appeal overtumed the lower court’s decision. It concluded that the
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mandatory retirement policy of the University of Alberta was areasonable and justifiable limitation

under Section 11.1 ofthe Alberta IRP Act. This decision was finally appealed to the Supreme Court

»
*

of Canada because, technically, its; ruling in the Ontario universities’ case could not be used to
determine the oulcome of this case. In the Ontario universities’ case, the Iissue was the
constitutionality of a govermment’s decision through the human rights legislation to limit the
prohibition against age discrimination up to age 65. In the University of Alberta’s case, the issue
was the constitutionality of a private employer’s decision to impose a similar limitation. In a split
4-3 decision issued in September 1992,” the Supreme Court of Canada narrowly upheld the Alberta
Court of Appeal’s decision allowing mandatory retirement as “reasonable and justifiable in the
circumstances”. Thereasoning used in the majority opinion was essentially the same asused in the
Ontario universities’ case. Two of the dissenting judges held that the mandatory retirement clause
in the collective agreement was not necessarily the result of freely conducted negotiations; it was
rather proscribed by the Universities Academic Pension Act. While agreeing that the objectives of
the University were pressing and substantial, these two judges maintained that the University failed
to prove that a mandatocy retirement policy was a necessary means to achieve those objectives.
They argued that forced retirement at age 65 could have devastating effects on workers, which could
far outweigh benefits to employers. This might be particularly true for working women who tend
to have lower paying jobs, are less likely to have pensions,,and often interrupt careers to raise
families. “These sociol-economic patterns, combined with private and government pension plans
which are calculated on years of participation in the workforce, in some ways make mandatory

retirement at age 65 as much an issue of gender as of age discrimination” wrote Judge L’Heureux-
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Dubé inher dissenting opinion. Thus, the University of Albertacase on mandatory retirement served
to widen the issue to include both age, as well as, sex discrimination.

In short, the Supreme Court of Canada has heard since 1990 four cases iﬁvolVing the issue
of mandatory retirc;ment and equality rights of older workers. Inall these cases, the Court ruled that
mandatory retirement did violate the equality rights of older workers, but that this violation was
justified as being reasonable in the specific circumstances of the employers in question.
Interestingly, the employers involved in these four cases were universities and a public hospital.
These organizations are heavily dependent on government funding and have experienced major
funding cuts in recent years. Considering the specific circumstances of these organizations, the
Supreme Court accepted the employers’ argument that mandatory retirement was essential to permit
flexibility in resource allocation, promote employee/organizational renewal, and protect job
opportunitic;s for the young workers. The Supreme Court is yet to rule on a similar argument made

by a private sector employer.

Legal Decisions: Mandatory Retirement and Bona Fide Occupational Requirement
Humanrightslawsin all jurisdictions in Canada allow a bona fide occupational requirement
(BFOR) as a specific limitation to the equality rights granted under such legislation. A number of

recent cases have dealt with the issue of mandatory retirement as a BFOR. Theleading case on this

S

issue concemed two Etobicoke (Ontario) ﬁréﬁghters whohadbeen compulsorily retired at age 60.2

*
?

The Board of Inquiry hearing the case found that the evidence presented by the employer was

“impressionistic” and noted that the general assertions of the witnesses to the effect that firefighting

was a “young man’s game” was inadequate to establish that being under age 60 was a BFOR for
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firefighters. Accordingly, it decided that the employer’s mandatory retirement policy was not a
BFOR, and as such it constituted a vjolation ofthe Ontario Human Rights Code. The decision was
overturned by the Divisior_;al Court and Ontario Cotin:t of Appeal, but was ﬁJlly restored by the
Supreme Court of PCanada in a landmark decision rendered in February 1982. As part of this
decision, the Supreme Court established the following test comprising both a subjective and an

objective element for a BFOR defence:

“To be a bona fide occupational qualification and requirement a limitation, such as
mandatory retirement at a fixed age, must be imposed honestly, in good faith, and in
the sincerely held belief that such limitation is imposed in the interests of the
adequate performance of the work involved with all reasonable dispatch, safety and
economy, and not for ulterior or extraneous reasons aimed at objectives which could
defeat the purpose of the Code. In addition it must be related in an objective sense
to the performance of the employment concerned, in that it is reasonably necessary
to assure the efficient and economical performance of the job without endangering
the employee, his fellow employees and the general public.” [(1982), 132.D.L.R.

(3d) 14 S.C.C., at 19-20]

Subsequently, two other cases concerning mandatory retirement as a BFOR for firefighters
were heard by the Supreme Court of Canada, but in these cases the Court decided differently than
it did in the Etobicoke firefighters’ case. These two cases originated in Saskatchewan under its
Human Rights Code. The first case involved a City of Saskatoon firefighter who had been retired
atage 60 as per the existing policy. The complainant claimed that his mandatory retirement violated
Section 16(1) of the Saskatchewan Human Rights Code granting protection against age
discrimination up to age 65, and that this could not be justified as a BFOR under Section 16(7) of
the Code. In 1985, tl;e Board of Inquiry established to hear this case ruled against the complainant.

Based on the evidence presented, the Board concluded that a) firefighting was a strenuous

occupation, b) the risk of failure by a firefighter endangered the firefighter, his/her colleagues, and
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the public, c) ability to perform the tasks of a firefighter decreased with age, and (d) there was no
reliable test to accurately determine how an individual firefighter would be able to cope in an
emergency situation. Thus, the Board of Inquiry ruleﬁ that the mandatdry retirement policy at age
60 was a BFOR %or firefighters. Through the various layers of the appeal proéess, the case
eventually reached the Supreme Court of Canada. In its ruling handed down in December 1989,%
the Supreme Court upheld the initial decision given by the Board of Inquiry. The Supreme Court
issued simultaneously the same ruling in another case involving a firefighter employed by the City
of Moose Jaw (Saskatchewan).* |

Mandatory retirement was also accepted as a BFOR in another recent case. This involved
a Stratford (Ontario) police officer who had been forced to retire at age 60. The complainant argued
that his forced retirement was a violation of the Ontario Human Rights Code, which protects
individuals against age discriminationup to age 65 and further that forced retirement did not justify
as a BFOR. In November 1990, the Board of Inquiry hearing this case ruled in favour of the
complainant. It held that the employer failed to establish that at the time of adopting the policy of
forced retirement at age 60, it believed that such a policy was reasonably necessary for adequate job
performance. The Board further ruled that the policy of forced retirement was unreasonable because
the increased risk of non-performance due to age-related heart disease and lack of aerobic capacity ..
could be avoided by making accommodation and adjustir}g tl}e work of of ficers in the high risk

L 4

category. Thus, the Board decided that the pblidy of forced retirement at age 60 in this case did not
justify as a BFOR. This decision of the Board was subsequently upheld by the Ontario Court
(General Division) in June 1992 and by the Ontario Court of Appeal in December 1993. However,

upon further appeal, the Supreme Court of Canada overturned this decision in October 1995.3! The
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Court found that the forced retirement policy in question was established as aresult of negotiations
between the employer and the union af:ting in good faith and without any ulterior motive. The Court
also ruled that in assessment of a QPL)B_, thereis a requl{rement onthe erhployer to show that there
is no reasonable alté;native to a discriminatory work rule such as the one, forcing everlyone to retire
at 60, but individual accommodation is not one of the possibilities that need be considered. In the
case at hand, the Supreme Court pointed out that the employer had shown (which the Board of
Inquiry hearing the case had accepted) thatindividual testing was not feasible to enable the employer
to identify those police officers over 60 who were not in the high risk category and could continue
in their jobs without endangering themselves, their fellow employees, and the general public. Thus,
it ruled that the City of Stratford’s policy of requiring its police officers to retire at age 60 was a
BFOR.

In contrast to the above cases, there is one recent case in which mandatory retirement was
not accepted as a BFOR. This case, filed under Section 15(a) of the Canadian Human Rights Act
in the federal jurisdiction, involved ten officers of the Canadian Armed Forces who had been forced
toretire at various ages of retirement prescribed by the Queen’s Orders and Regulations. According

to these policies, military personnel cannot continue in the forces pastage 55, and can be forced to

retire as early as age 37 after 20 years of service depending upon their rank, occupation, and date of -

enlistment.. In August 1992, the HumanRights Tribunal hearing the case disallowed the employer’s
position that compulsory retirement ages constituted a BFOR. Specifically, it rejected the
employer’s claim that the compulsory retirement ages were needed to achieve organizational

effectiveness, and safety and medical goals of the Armed Forces. Inrelation to the first goal, the

employer argued that mandatory retirement policies were needed to produce a steady flow of
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personnel to ensure organizational renewal and career progression opportunities for officers in the
lower ranks. However, based on the evidence before it, the Tribunal found that a 10% turnover in
personnel was necessary to achieve these organizatio\i{al effectiveness obj ectives; but the.turnover
attributable to maI;datory retirement policies was only 1%, and further that of thié only a small
fraction would choose to stay on if mandatory retirement policies were abolished. In relation to the
medical and safety goals, the Board rejected the employer’s claim that mandatory retirement was
needed to ensure a proper level of physical fitness and to diminish the risk of sudden incapacitation
caused by coronary artery diseases and strokes. Based on the evidence presented, the Tribunal
concluded that age was a poor predictor of these conditions and that more direct fitness tests and

standards must be employed as predictors instead. This decision of the Tribunal was subsequently

upheld by the Federal Court Trial Division in January 1994 and by the Federal Court of Appeal in

March 1997.32

Part I'V: Conclusions and Policy Implications
Discussions of mandatory retirement and age discrimination generate controversy because
of the need to balance the rights of older workers with those of the employers and the broader
community at large. Fortunately, considerable evidence hasbecome available inrecent years, which ..
sheds important light on the nature and magnitude of various t{ade-offs that must be considered in

4

the balancing process. This evidence was reviewed in detail in Parts I and II of the present study.
The following general findings emerge from the review.

First, mandatory retirement may cause major economicandnon-economic hardship to those

older workers who would have continued working if they had not been required to quit their jobs
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upon reaching a certain age. The adverse economic impact is particularly severe for two groups of
older workers, women and recent immigrants. Because of their prior career history, many of these
workers may not have sufficient retirement income féém public and eﬁlployer pension plans, and
personal RRSP’s. F If forced to retire, such workers face the prospects of falling‘ into poverty.
Second, the labour force in Canada is growing at a slower pace and increasingly consisting of older
workers. Also, despite the fact that older workers are living longer, they are tending to leave the
labour force earlier. Giventhese trends, it would be in the economic interest of the employers and
the society at large to not force retirement on those older workers who otherwise want to continue
working, and even encourage other older workers to remain in the labour force. This would help
meet the current and expected labour shortages in many occupational categories and also ease-off
the growing financial pressures on our public pension and old age assistance plans. Third, empirical
studies do notreveal a consistent relationship between age and job performance. Some studies have
found that job performancedecreaseswith age while others have foundthe opposite. However, there
is one consistent finding, that is, far more significant performance differences exist withinindividual
age groups than between different.age groups. Fourth, elimination of mandatory retirement is not

likely to render organizational human resource planning more difficult. Removing a fixed age of

retirement would not cause the estimates of future retirement flows needed for organizational -

planning to become any more uncertain than what they already are. Even under mandatory
retirement policies, the evidence indicates that a large number of workers choose to retire before
reaching the age at which they are required to retire. Estimating the likely number of early-retirees

is as difficult and uncertain, if not more, than what the case would be with estimating the likely

number of those who may delay retirement under flexible retirement policies. If the available
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evidence is any indication, the number of older workers opting to take early retirement is likely to
far exceed the number of those opting for delayed retirement. Fifth, eliminating mandatory
retirement would not havg much of an impact on emi)ioyment opportunities for younger, workers.
Experience of eml;loyers and jurisdictions that do not have mandatory retirement sﬁows that only
a very small number of older workers decide to delay retirement beyond age 65 and those who do
stay on for only a short period of time. Finally, mandatory retirement is not the norm in the federal
sector. As the survey of organizations in the federal sector conducted for this study shows, only
about one-fourth of the federally regulated, private sector organizations still have mandatory
retirement policies for all their employees. The same holds true for the federal public sector
workforce. No mandatory retirement policy exists for public servants who form the largest
component ofthe workforce. Onlycertainselected occupational groups such as uniformed personnel
in the RCMP and the Canadian Armed Forces are still subject to mandatory retirement.

The overall conclusion that can be drawn from the above findings is that the potential costs
of eliminating mandatory retirement in the federal sector are likely to be relatively minor and
transitory. In contrast, the potential benefits of such an action would be significant to those older
workers who need to continue working for economic reasons and, if forced to retire, may face
poverty conditions. Thus, one can conclude that mandatory retirement should be eliminated in the .-
federal sector. This conclusion, however, needs to be qualified jn onerespect. Empirical literature,

%

although voluminous, does nat show a cor{Sistént, generalized relationship between age and job
performance. It does not preclude the possibility that, in certain specific occupational contexts,

performance may decline as the worker becomes older and that, after a certain age, the decrements

in his/her job performance may be significant. Where this situation has been proven to exist,
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continuation of mandatory retirement would be justified as an occupational requirement to ensure
efficient, economical, and safe job performance.

The approach taken in the human rights legislz;fion in Canada toward mandatory retirement
is generally consistc;nt with the above conclusion, the legislation in some jurisdictiorls being more
so than in others. Under such legislation, mandatory retirement is regarded as a form of age
discrimination and, therefore, is deemed to be illegal. However, mandatory retirement is permitted
under certain exceptional conditions. As discussed earlier in Part III, the only exception allowed in
a majority of jurisdictions is mandatory retirement as a bona fide occupational requirement. This
is entirely consistent with the conclusion drawn inthe preceding paragraph above. The humanrights
legislation in a minority of jurisdictions including the federal jurisdiction allows for some additional
exceptions under which mandatory retirement is permitted. While the exceptions permitting
mandatory retirement vary in content and magnitude across jurisdictions, they all must satisfy the
overall standard for exceptions as set out in Section 1 of the Charter, i.e., these exceptions must be
viewed as being “reasonable limits prescribed by law as canbe demonstrably justified in a free and
democratic society”.

The Canadian HumanRights Act (CHRA) provides for the followingthree exceptrons under
which mandatory retirement is permitted:

Section 15(1): It is not a discriminatory practice if

X

(a) any refusal, exclusion, expulsibn, suspension, limitation, specification or
preference in relation to any employment is established by an employer on a bona
fide occupational requirement;

(b) employment of an individual is refused or terminated because that individual has
not reached the minimum age, or has reached the maximum age, that applies to that
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employment by law or under regulations, which may be made by the Governor in
Council for the purposes of this paragraph;

(c) anindividual’s employment is terminated because that individual has reached the

normal age of retlrement for employees worklng in positions similar to the position

of that individual.

The first of the above three exceptions allowed in the CHRA presents no problem. This
exception permitting mandatory retirement as a bona fide occupational requirement (BFOR) is
allowed in all other humanrights legislation in Canada. In its landmark decision issued in 1982 in
the Etobicoke (Ornitario) case involving two firefighters who had been mandatorily retired, the
Supreme Court of Canada established the test, consisting of both a subjective and an objective
element, that employers must be met in putting forward a BFOR defence for a discriminatory policy.
This test requires employers to show subjectively and objectively that a discriminatory policy such
as mandatory retirement at a fixed age is needed to ensure efficient, economical, and safe
performance of thejob. Subsequent rulings of the Supreme Courthave further clarified how this test
is to be interpreted and applied. In two Saskatchewan cases conceming firefighters who had been
compulsorily retired, the Supreme Courtin 1989 upheld the proposition that ifindividualized testing
is feasible, a group standard discriminating rule such as mandatory retirement cannot be regarded
as a BFOR. In another case conceming an Ontario police of ficer who had been mandatorily retired, - -
the Supreme Court ruled in 1995 that there is no duty to accommodate once a BFOR is proven to

£ 3

exist.> However, the Court modified its position on this issue in a case it decided in September
1999, and in doing so, it added a third element to the test for a BFOR defence developed in the
Etobicoke case. The Court ruled that in order to show that a discriminatory standard is a BFOR, it

must be demonstrated that it is impossible to show accommodation without imposing undue
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hardship on the employer.3* It should be noted here that while the Supreme Court rulings over the
years have developed and revised the standards to be applied in establishing a defence under the
BFOR exception allowed in the CHRA and all otliér human rights iegislation in Canada, the
constitutional valiciity of this exception itself has never been challenged. Also, fhis exception
appears to fall squarely within the meaning of reasonable and justified exceptionsallowed in Section
1 of the Charter.

The same, however, cannot be said about the other two exceptions allowed in the CHRA
under which mandatory retirement is currently permitted in the federal jurisdiction. Aspointed out
earlier in Part III, these two exceptions are not allowed in any other human rights legislation in
Canada, thereby making the CHRA potentially the most permissive legislation in the matter of
mandatory retirement. Under these exceptions, an employer can raise a complete defence for its
policy of mandatory retirement not only at age 65 but also at even lower ages. The constitutional
validity of these two exceptions is also an open question. The exception allowed under Section
15(1)(b) of the CHRA was challenged in a recent court action. Lance Olmstead, who had been
compulsorily retired from the Canadian Armed Forces, filed a Statement of Claim in the Federal
Court of Canada in February 1998, alleging that Section 15(1)(b) under which his discrimination
complaint was dismissed by the Canadian Human Rights Commission was contrary to Section 1 of - -
the Charter. The empldyer filed amotion for summary judgment claiming that Ohnsteadyvas barred
from bringing this action because of a prior voluntary agreement entered into by pim, according to
theterms of which heohadbeen retired. Inits decision issued on October 22, 1999, the Court granted

the employer’smotion but did acknowledge that the issue raised by the plaintiff, if prdperly brought




51

before the Court, would be a “genuine issue to be tried, an issue that deserves consideration by the
trier of fact at a future trial” (Federal Court of Canada, Trial Division, Docket: T-126-98, page 10).

The exception allowed under Section 1 5(1)(c) ‘”o‘f the CHRA could be poténtially evenmore
problematic. Accyording to this provision, mandatory retirement at a particularl age does not
constitute a discriminatory practice if that age is generally accepted as the “normal age of retirement”
ina given line of work. Initsreport, the Parliamentary Committee on Equality Rights noted that “If
industry standards were accepted as a reasonable excuse for discrimination on a prohibited ground,
the purpose of section 15 [of the Charter] would be frustrated. The essence of section 15 is to protect
members of vulnerable groups from being submerged by the values of the majority. It would be
inconsistent with that purpose to allow a majority practice to dictate the limits of the rights of
protected individuals. We therefore conclude that the ‘normal age of retirement’ exception in the
Canadian Human Rights Act cannot be supported under section 1 of the Charter”.> One might also
suggest that a defence basedron this exception may be easier to put forward than a defence based
on a BFOR. This, indeed, appears to have been the case with respect to the eight human rights
complaints filed by the RCMP officers against mandatory retirement between 1986 and 1996. As

pointed out earlier in Part II, these complaints were dismissed by the Canadian Human Rights

Commission because the employer was able to show that the standard age of retirement of RCMP .

officers fell within the range of retirement ages for officers in other police forces in Canada. It is

interesting that the employer did not put up a BFOR defence for its mandatory retirement policy
when such a defencehad, indeed, been successfully putup in a prior court case by another employer

in the same industry. This case related to a Stratford (Ontario) police officer and was discussed

earlier in Part I1I.
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Thus, based on the above analysis, it can be argued that the exemptions from prohibition
against age discrimination granted ul}der Section 15(1), sub-sections (b) and (c) of the CHRA should
beremoved. Ifthisindeed was doné, then mandatory ;éﬁrement would be legally‘prohibited inthe
federal sector, exce:pt in those cases where it is éstablished by the employer as beiné aBFOR. A
policy question then is whether any additional exception should be allowed under the CHRA. The
Parliamentary Committee on Equality of Rights held the view that “There might be some relatively
narrow classes of exceptions, in addition to that for bona ﬁdé occupational requirements, that may
be necessary to avoid undue hardship as a result of the general prohibition of mandatory
retirement”.*¢ Ifthis recommendation is to be accepted, two potential alternatives for implementing
itare as follows. One alternative is to exempt specific sectors/employers (e.g., the Canadian Armed
Forces) and list those exempted in the CHRA. This approach is rather problematic for two reasons.
First, it would require a thorough analysis of the undue hardship situation confronting each of the
employers being considered for exemption before deciding which one of these would be actually
named in the legislation. Second, the circumstances causing undue hardship can well change over

time. Asaconsequence,periodicrevisions to the exemption listmay be required as some employers

previously listed may no longer be deemed appropriate for the exemption or some new ones may

become worthy of being exempted. The other alternative would be to include a generic exception - -

in the CHRA leaving the onus on the individual employer to raise a successful defence based on
undue hardship against complaints of discrimination. Suchan exception can bemodelled on Section

1 of the Charter. Indeed, the Human Rights, Citizenship and Multiculturalism Act of Alberta

(Section 11.1) and the Human Rights Act of Nova Scotia [Section 6(f)(ii)] use this approach.
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Finally, if one or both sub-sections (b) and (c) of Section 15(1) of the CHRA are repealed,

it may be advisable to develop some transitional rules in order to minimize any disruptions that

- might result in the short run from implementing these changes. For example, many existing

collective agreeme;ns inthe federal sector rhay hz-ive mandatory retirement provisions .K A transitional
rule may be developed, allowing the effect of such provisions in a collective agreement to be
preserved until the expiry of that agreement. Perhaps, a better alternative might be to allow all
employers affected by the changes in the CHRA’s provisions concerning mandatory retirement an
adjustment period to get ready for the changeover. Thus, the changes could become effective two
or three years from the date of their promulgation.

In summary, the following four policy options emerge from the above discussion of the

CHRA'’s current provisions conceming mandatory retirement.

Option 1: Maintaining status quo (Retaining all three current exceptions)

Retaining the BFOR exception [(Section 15(1)(a)] presents no problem. This exception is
allowed in all other human rights legislation in Canada and its constitutional validity is well
established. But the situation is not the same with respect to the other two exceptions permitted in
the CHRA [Section 15(1)(b) and (c)]. These two exceptions do not exist in any otherhuman rights . -
legislation in Canada. Also, the constitutional validity of these exceptions is an open question.
Option 2: Retainin,g the BFOR exception and eliminating the other two exceptions

Thisoption would certainly make the CHR A’s provisions concerning mandatory retirement

consistent with those of the other human rights legislation. However, one might argue that the
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general prohibition of mandatory retirement, except as a BFOR, may cause undue hardship to

certain, albeit a few, employers.

Option 3: Retaini;lg the BFOR exception but replacing the other two exceptions

This option would help overcome the potential problem associated with the preceding option.
One approach here could be to identify in advance those employers who would suffer undue
hardship as a result of a general prohibition of mandatory retirement, except as a BFOR, and
individually list these employers in Section 15(1) of the CHRA as being exempted from such
prohibition. The other approach could be to replace the two exceptions in question with a generic
exception clause modelled after Section 1 of the Charter and leaving the onus on the individual

employer to raise a successful defence under that exception.

Option 4: Eliminating/replacing the two exceptions along with transitional rules
Transitional rules may be needed to minimize any disruptions that might result in the short
run from implementing changes in the CHRA provisions as per Options 3 or 4 outlined above. One
rule, for example, could be to let the effect of mandatory retirement provisions in a collective
agreement to be preserved until the expiry of that agreement. Another and a more general

transitional rule could be to allow an adjustment period before the changes to the CHRA provisions

4
L

concerning mandatory retirement become effective.
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Footnotes

The data in this section are taken or adapted from Statistics Canada (1993), (1994), (1998a),
(1999a), (1999b) and (1999c). »

See "Skilled labouf crunch" in the Hamilton Spectator, May 30, 1996, p. B10; and "Jobs are
going begging", in the Hamilton Spectator, June 13, 1996, p. C16.

Adapted from sources listed in footnote 1.

Accordingtothe 1994 General Social Survey almost two-thirds (62%) of all women who had
ever worked had left their paid employment for six months or more. In contrast, just over
one-quartet (27%) of men had done so. Between 1990 and 1994, 43% of women in their
early twenties who had ever worked experienced their first interruption. For more details,
see Statistics Canada (1998c).

The demographic data in this section are taken or adapted from Statistics Canada (1998d)
and Citizenship and Immigration Canada (1996 and 1999).

For example, 49 percent of all immigrants arriving in Canadain 1998 were between 25 and
44 years of age. The figure was 55.4 percent among immigrants in the economic class.

Adapted from sources listed in footnote 5.

For a detailed description of the various federal and provincial old age income security
programs, see National Council of Welfare (1999).

These data were computed or adapted from sources listed in footnote 5.

A recent study (Hun and Simpson, 1998) using Statistics Canada’s Survey of Labour and
Income Dynamics (SLID) database showed that visible minority immigrant workers,

particularly men, tend to suffer a wage disadvantage in the labour market, compared to the
Canadian-born workers.

The EEA list was obtained through Mr. Jim Hendry, ResearchDirector of the CHR A Review
Panel. ~ , ‘

These included Bank of Montreal, Canadian Imperial Bank of Comme¥ce, Bank of Nova
Scotia, Air Canada, Canadian Airlines International, Canadian Pacific Railways, Arrow
Transportation, Laidlaw Transportation, Federal Express, United Parcel Service, Canadian
Broadcasting Corporation, Rogers Communications, Ontario Power Generation, and Loomis
Amoured Service. The preceding is not an exhaustive list of major employers who
participated in the survey.
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Forty-three percent of employers with flexible retirement policies report having some
workers over the age of 60, but 80 percent of employers estimate the population of such
workers to be under 5 percent of the organizational workforce.

Source: ‘Stat‘istics CéQnada’s Internet .site,
http://www.statcan.ca/english/pgds/state/government/govtl 8.htm; retrieved 10/6/99.

Source: Statistics Canada’s Internet site,
http://www.statcan.ca/english/pgds/state/government/govtl 6a.htm; retrieved 10/6/99.

Source: Jain, Singh and Agocs (1999).

Initial request for data was made to Ms. Jill Udle o fthe Pension Department, Treasury Board
Secretariat by phone and e-mail on September 21, 1999. This was followed by a reminder
call a week later and an e-mail reminder on October 4, 1999,

The information presented in this paragraph was obtained October 4, 1999 in a telephone
interview with Sergeant Keith Copeland, Human Rights Analyst, Official Languages and
Diversity Branch, Royal Canadian Mounted Police.

This case is discussed in greater detail in Part III of this study.

A copy of the Queen’s Orders and Regulations, and the information about how the
complaints concerning mandatory retirement filed with the Commission are being handled

were provided by Ms. Rosemary G. Morgan, Assistant Senior Legal Counsel, Canadian
Human Rights Commission.

In the United States, the Age Discrimination in Employment Act (ADEA) of 1967 defines
and prohibits age discrimination in hiring, firing, and compensation of older persons.
Initially, the ADEA covered workers aged over 40 and up to 65. The upper age limit was
raised to 70 in 1978 and removed altogether in 1986, thus virtually eliminating mandatory
retirement in the United States. The ADEA does permit the use of age criterion in
employment decisions where it is a bona fide occupational requirement.

For example, Alberta amended its Individual’s Rights Protection Actin April 1985 to change

the definition of age from “45 years or more and less than 65 years” to “18 years of age or
older”.

*
?

For a full discussion of this case, see McKinney v. University of Guelph, Canadian Human
Rights Reporter, Vol. 13, Decision 29, March 1991, D/171-D316.

For a full discussion of this case, see Harrison v. University of British Columbia, Canadian
Human Rights Reporter, Vol. 13, Decision 30, April 1991, D/317-D/337.
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29.

30.

31.

32.

33.

34.

35.

36.
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For a full discussion of this case, see Stoffman v. Vancouver General Hospital, Canadian
Human Rights Reporter, Vol. 13, Decision 31, April 1991, D/337-D/394.

For a full discussion of this case, see Douglas/Kwantlen Faculty Association v. Douglas
College, Canadian Human Rights Reporter, Vol. 13, Decision 34, May 1991, D/403-D/433.

For a full discussion of this case, see University of Alberta v. Alberta (Human Rights

Commission), Canadian Human Rights Reporter, Vol. 17, Decision 8, February 1993, D/87-
D/89.

For a full discussion of this case, see Ontario Human Rights Commission et al v. The

Borough of Etobicoke, Canadian Human Rights Reporter, Vol. 3, Decision 164, May/June
1982, D/781-D/784.

For a full discussion of this case, see Saskatchewan (Human Rights Commission) v.

Saskatoon (City), Canadian Human Rights Reporter, Vol. 11, Decision 22, March 1990,
D/204-D/217.

For a full discussion of this case, see Saskatchewan (Human Rights Commission) v. Moose

Jaw (City), Canadian Human Rights Reporter, Vol. 11, Decision 23, March 1990, D/217-
D/222.

For a full discussion of this case, see Large v. Stratford (City) Police Department, Canadian
Human Rights Reporter, Vol. 24, Decision 1, January 15, 1996, D/1-D/21.

For a full discussion of this case, see Martin et al. v. Department o f National Defense and
Canadian Armed Forces and Canadian Human Rights Commission, Canadian Human Rights
Reporter, Vol. 21, Decision 27, February 8, 1995, D/373-D/400; and Canadian Human
Rights Reporter, Not-Published Decisions Supplementary Binder, December, 1997.

All three cases cited in this paragraph are discussed in detail in Part III of the present study.

For more details see: British Columbia (Public Service Employee Relations Commission) .

v. British Columbia Government and Service Employees’ Union, SCJ No. 46, 1999.

Source: Equality for All, Report of the Parliamentary Committee on Equality Rights,
October 1985, p. 22. '

Source: Equality for All, Report of the Parliamentary Committee on Equality Rights,
October 1985, p. 23.
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