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EXECUTIVE SUMMARY 

The report describes and analyses the employee Selection and other gu idel ines in the 
United States, the Codes of practice in Britain, and the Employment Equity (EE) Audit 
Framework issued by the Canadian Human Rights Commission . These are issued by 
government agencies responsible for administering legislations in their respective 
jurisd ictions and are designed to assist employers, trade unions, employment agencies 
and others to comply with the legislations. 

A field survey was conducted and officials in the Equal Employment Opportunity 
Commission (EEOC), the Office of Federal Contract Compliance (OFCCP) in 
Washington,  D.C.; the Commission for Racial Equality (CRE) and Equal Opportun ities 
Commission (EOC) in London, England ; the Fair Employment Commission and Other 
Agencies in Northern I reland;  the Human Resource Development Canada (HRDC) and 
the Canadian Human Rights Commission (CHRC); were contacted and/or i nterviewed 
in person. 

We d istinguish between the codes of practice and the best practices in the report. 
Codes of practice are guidel ines , codes and the framework for employment equity 
compl iance audits, while the best practices are those that private sector employers and 
some government agencies have innovated in attempting to comply with the codes and 
to encourage employers to do so respectively. 

An Employment Equity I ndex developed by Jain (Jain & Hackett, 1 985) based on a 
review of pertinent research in the United States and Canada is presented and the 
factors described . The United States has had more than three decades of experience 
with Affirmative Action (AA) while Canada has had slightly more than a decade of 
experience with Employment Equity programmes. The "Best Practices" i n  these two 
countries based on the experiences of employers and government agencies are 
summarized below. In Britain,  where "Positive Action" is encouraged, the CRE and the 
EOC encourage employers to undertake outreach recruitment, training and promotion 
activities in those areas where the designated groups are under represented . Northern 
I reland has a comprehensive code of practice and guides issued by the Fair 
Employment Commission which administers the Fair Employment Act. A brief overview 
of Namibian "Best Practices" is also provided . Other selected countries' legislations 
and codes are also enumerated . 

Some of the "Best Practices" reported by the EEOC survey in the United States and 
some of the organizations in Canada are reflected in the EE Index above. A summary 
of additional "Best Practices," since the Jain study was conducted in 1 985, included : 
a) mentorship programmes for designated groups in recru itment, promotion and 

advancement; 



Employment Equity International Best Practice Repon 1998 

b) advance planning in case of terminations and downsizing in the form of retraining 
and reskil l ing employees for new jobs in the same company and keeping 
redundant employees on the payroll ti l l  another job was found; 

c) providing money for education and giving company stocks as incentives; 
d)  having an Ombudsperson (as in the case of a l l  the Chartered banks in Canada 

and some organizations in the EEOC survey) and an Ombuds programme at the 
OFCCP; 

e) alternate d ispute resolution mechanisms (ADR) developed by both the EEOC 
and the OFCCP as well as some employers in the EEOC survey; in the case of 
employers ADR included peer review, employee hotl ine, management review 
committee, mediation and arbitration; 

f) encouragement of the formation of diversity groups by providing company 
premises and partnerships with educational institutions such as h igh schools; 

g) flexible work arrangements included flexible week, flextime, working from home, 
telecommuting, and job sharing; 

h) requ iring managers to have d iversity competence; and 
i) establishing task forces consisting of senior managers ,  women and other 

minorities to assess the status of EE/AA in the organization. 

"Best Practices" by government agencies include the fol lowing: 

a) 

b) 

c) 

d)  

Al l  government agencies in the three countries have instituted awards to 
encourage voluntary compliance by employers; 
Both the EEOC and the OFCCP have initiated programmes to reduce paperwork 
for employers and have started a tiered system of investigation of employers 
involving short instead of ful l  audits to make it more efficient and to include more 
employers; 
The EEOC is providing technical assistance to small employers and has set up a 
technical assistance fund to help train employers regard ing EEO policies & 
practices; and 
The OFCCP is holding town hall meetings and conferences to build al l iances and 
to access stakeholders. 

A brief chart is also provided l isting the characteristics of equal opportunity, affirmative 
action and employment equity programmes in the three countries. 

F 
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EMPLOYMENT EQUITY/ AFFIRMATIVE ACTION CODES OF PRACTICE AND BEST 
PRACTICES IN USA, BRITAIN,  CANADA AND OTHER SELECTED COUNTRIES 

BY 
HARISH C. JAIN,  MCMASTER UNIVERSITY 

AND 
ANGUS BOWMAKER-FALCONER, UNIVERSITY OF CAPE TOWN 

1 .  INTRODUCTION 

Pol icies and legislation aimed at employment equity have gained their urgency in South 
Africa from the deep economic and social inequalities that persist. I n  this context, the 
Department of Labour has adopted a detailed approach for the development of the 
employment equ ity legislative and policy framework. 

A US AID funded technical assistance project was established to support the 
development and implementation of the national employment equity (EE) legislative 
and policy framework. The project included international team members, South African 
experts and the Equal Opportunities Directorate of the Department of Labour. The 
scope of the project covered commentary and input into the development of the 
leg islation :  ( 1 ) the Employment Equity Bi l l ,  launched by the then Minister of Labour in 
November, 1 997, and subsequently revised to take into consideration input from 
interested parties and NEDLAC, was passed by the Parliament in August 1 998 and 
subsequently signed by President Mandella later in 1 998. It wil l become effective in 
1 999 ( in stages); (2) an evaluation and recommendations regard ing appropriate 
monitoring systems and technical support; and (3) research into Equal Opportunity 
Codes of Practice and EE best practices aimed at informing the development of a code 
of good practice in the South African context. 

The Codes of Practice and Best Practice research was further d ivided into 3 
components: ( 1 ) An I nternational Codes of Practice and the Best Practices Report; (2) 
A Baseline Survey on the employment equ ity experiences and practices of a d iverse 
(by size, sector and geography) and a large number of publ ic and private sector 
employers within South Africa; and (3) A Series of Case Studies i l lustrating,  in context, 
why certain employment practices enhance employment equity and others are 
ineffective. 

1 
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2. THE INTERNATIONAL CODES OF PRACTICE AND THE BEST PRACTICES 
REPORT 

The I nternational Codes of Practice and the Best Practices Report is based on field 
visits and desk research in Canada, the US, Britain and Northern I reland.  In this respect 
it attempts to provide a comparative perspective on Equal Opportun ities and 
Employment Equity (EE) codes and best practices in these three countries. 

We d istinguish between the codes of practice and the best practices in the report. 
Codes of practice are guidelines, codes and the framework for employment equity 
compl iance audits, while the best practices are those that private sector employers and 
some government agencies have innovated in attempting to comply with the codes and 
encouraging employers to do so respectively. 

In the US, there are a number of legislations such as the Civil Rights Acts of 1 964 and 
1 99 1 ; and the Presidential Executive Orders dating back to 1 965. The US has had 
Uniform Employee Selection Gu idelines since 1 978. These guidel ines apply to 
selection ,  promotion ,  training, transfer and other staffing practices . The guidelines are 
subscribed to by al l the federal government agencies in the US, such as the Equal 
Employment Opportunity Commission (EEOC), the Civil Service Commission,  the Office 
of Federal Contract Compl iance Programmes (OFCCP), and the Justice Department. 
In Britain there are three separate legislations. The first two are the Race Relations Act 
(1 976) and the Sex Discrimination Act (1 975), which are administered by the 
Commission for Racial Equality (CRE) and the Equal Opportunities Commission (EOC) 
respectively. The Commissions have issued codes of practices for employers. The 
third and the latest is the Disabil ity Discrimination Act (1 995). The employment 
provisions of the Act and the Disabil ity Discrimination (Employment ) Regulations 1 996 
were issued by the Secretary of State for Education and Employment. The 
employment provisions took effect on December 2, 1 996. The Act requires that 
employers make "reasonable adjustments" if their employment arrangements or 
premises place d isabled people at a substantial disadvantage. Canada has issued EE 
regulations, etc. in order to assist employers in complying with the new EE legislation 
enacted by parliament in 1 995 and effective as of 1 996. 

The US government has several agencies that administer various legislations and 
Presidential Executive Orders. The EEOC protects the private rights of ind ividuals 
through its administration of Civil Rights Acts and other legislations. The OFCCP 
protects the employment laws and the rights of the federal government in its contracts 
with private sector organizations. The balance of federal agencies enforce affirmative 
action (AA) at federally conducted and federal ly funded programs, where the primary 
purpose of the funding is employment. 

2 
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3. THE UNITED STATES UNIFORM GUIDELINES ON EMPLOYEE SELECTION 
PROCEDURES (1 978) 

3 .1  Purpose 

These gu idel ines outline a single set of principles designed to assist employers, labour 
organizations,  employment agencies, and l icensing and certification boards in order to 
comply with federal legislation and executive orders. The federal civil rights legislations 
prohibit d iscrimination on grounds of race, colour, rel igion , sex, and national orig in.  

3.2 Scope 

The guidelines apply to selection procedures for h iring, promotion ,  demotion , 
membersh ip (for example in a trade union), referral and retention decisions, including 
train ing or transfer. 

3.3 Relationship between Selection Procedures and Discrimination 

(i) Alternate Selection Procedures 

If a selection procedure is considered to have an adverse impact on designated groups 
covered by the legislation , the employer is required to consider alternate selection 
procedures. Where two or more selection procedures are available which are 
substantially equally val id for a g iven purpose, the employer should use the procedure 
which has been demonstrated to have the lesser adverse impact. 

(ii) Records on Adverse Impact 

Employers are requ i red to maintain records in relation to selection procedures by 
designated groups; where there are large numbers of applicants and such procedures 
are administered frequently this information may be maintained on a sample basis. The 
sample must be appropriate in terms of the appl icant population and be adequate in 
size. The employer is required to adopt safeguards to ensure that these records are 
used for appropriate purposes such as determining adverse impact or for developing 
and monitoring AA programmes, and that such records are not used improperly. 

(iii) Evaluation of Selection Rates and the 'Bottom Line' 

If the total selection process for a job has an adverse impact, the individual components 
(e.g. interviews, tests, reference checks etc. ) should be evaluated for adverse impact. 
Under the gu idelines, if the total selection process does not have an adverse impact, 
the enforcement agencies will not normally expect an employer to validate ind ividual 

3 
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components. The Supreme Court has, however, called this "bottom l ine" defence into 
question. 

An agency will recognize the claim of an appl icant who is screened out by a procedure 
having adverse impact against members of his or her group,  regardless of whether the 
employer makes up for that impact by favouring other members of the group at another 
step in the selection process. This is based on the principle that rights are ind ividual ,  
not collective (Ledvinka & Scarpello, 1 991 , page 148). 

(iv) Adverse impact and the 'Four0Fifths' Rule 

As a rule of thumb, in order to trigger further investigation , selection rate for any 
designated group which is less than 'four-fifths' (or 80%) of the rate for the group with 
the h ighest rate will generally be regarded by the enforcement agencies as evidence of 
adverse impact. However, a greater than 'four-fifths' rate will generally not be regarded 
by enforcement agencies as evidence of adverse impact. 

Smaller d ifferences in selection rates may constitute adverse impact, where they are 
significant, in both statistical and practical terms, or where an employer's actions have 
d iscouraged designated groups applicants d isproportionately. Greater differences in 
selection rate may not constitute adverse impact where the d ifferences are based on 
small numbers and are not statistically significant. 

If an employer has not maintained data on adverse impact, an enforcement agency 
may d raw an inference of adverse impact in the selection process, if an employer has 
under-representation internally of a designated group compared to the group's 
representation in the relevant external labour market. 

3.4 General Standards of Validity Studies 

(i) Acceptable Types of Validity Studies 

Employers may rely upon criterion-related valid ity studies, content val id ity studies or 
construct val id ity studies. These strategies for validation are described in detail by the 
guidel ines, which incorporate generally accepted professional standards for evaluating 
standard ized tests and other selection procedures. 

The val idation evidence must include a representative number of women and 
minorities. In  criterion validation, the issue of "test fairness" or the comparative 
performance of various groups on the test should be addressed. As Gatewood and 
Field ( 1 994, page 45) have noted , a large portion of the Un iform Guidelines are 
devoted to the steps, data, and procedures of validation strategies. 

4 
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(ii) Use of Selection Procedures which have Not Been Validated 

1998 

An employer may choose to util ize alternative selection procedures in order to el iminate 
adverse impact, or as part of an AA programme. Such alternative procedures should 
el iminate the adverse impact in the total selection process, should be lawful and should 
be as job related as possible. 

There are circumstances in which an employer cannot or need not util ize the val idation 
techniques. In such circumstances the employer should utilize selection procedures 
which are as job related as possible and which will minimize or el iminate adverse 
impact. 

(iii) Use of Other Validity Studies 

Employers may make use of valid ity studies conducted by other employers or test 
publ ishers or d istributors or described in test manuals. However, employers are 
responsible for determining the validation procedures used by others, and should obtain 
the necessary information to support that valid ity has been determined . In addition , the 
employer has to ensure that the incumbents or group of jobs on which the valid ity·study 
was conducted perform substantially the same major work behaviours ,  as shown by 
appropriate job analyses, as the jobs for which the employer is using the selection 
instrument. 

The studies should include a study of test fairness for each of the designated groups. 

3.5 Co-operative Studies 

The enforcement agencies encourage employers, labour organizations, and 
employment agencies to co-operate in research, development, search for lawful 
alternatives and val id ity studies. 

3.6 Employment Agencies and Employment Services 

Where private and public employment agencies that supply applicants to employers or 
labour organizations devise and util ize a selection procedure, they must comply with the 
standards in these guidelines. An employment agency is not relieved of its obligation 
because the employer d id not request such val idation, or has requested the use of 
some lesser standard of val idation than is provided in the guidelines. The employer is 
also obl iged to comply with the guidel ines even if it uses an employment agency. 

If an employment agency or service is requested to administer a selection procedure 
devised elsewhere, the agency should maintain and have available evidence of the 
impact of the selection and referral procedures that it administers. If adverse impact 

5 
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results the agency should comply with these guidelines. If the agency rel ies on valid ity 
evidence in the possession of the employer it should obtain and have avai lable such 
information. 

3. 7 Disparate Treatment 

Disparate treatment occurs where members of designated groups have been denied 
the same employment opportunities as have been made available to other employees 
or appl icants. Those employees or appl icants who have been denied equal treatment, 
because of prior d iscriminatory practices or policies must at least be afforded the same 
opportun ities as had existed for other employees or applicants during the period of 
d iscrimination. The designated groups d iscriminated against should be allowed the 
opportunity to qual ify under less stringent selection procedures than were previously 
followed. However, this will not apply if the employer can demonstrate that the 
increased standards are required by business necessity. 

3.8 Other Selection Requirements 

Other aspects of selection programmes covered by the Uniform Guidel ines include the 
following:  

1 .  Ski l ls and abil it ies easily learned during a brief training programme are not 
acceptable as training requirements, and 

2. Job requirements based on higher level jobs are permissible only if it can be 
documented that a majority of ind ividuals moved to such a higher -level job within a 
reasonable time period. Such a time period is seldom more than five years 
(Gatewood & Field , 1 994, page 46). 

3.9 Job Performance Measures 

In order to demonstrate val id ity concerning measures of job performance, a variety of 
measures are allowed such as supervisor's ratings, turnover and absenteeism records, 
quantity or qual ity. However, these measures must represent important work 
behaviours or outcomes. 

3 . 10  Affirmative Action 

The use of selection procedures that have been validated as proposed by these 
gu idel ines does not rel ieve employers of any AA obligations they may have. 

6 
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3.1 1 Record Keeping for Smaller Employers 

1998 

For smaller employers the requirements are to maintain and have available records on 
an annual basis for the following: 

1 .  Number of persons hired, promoted and terminated for each job by the designated 
group status. 

2.  The number of applicants for hire and promotion by designated group status. 
3. The selection procedures util ized (either standardized or non-standardized). 

These records should be maintained for each designated group constituting more than 
2% of the labour force in the relevant labour area. Other requirements apply to record 
keeping by larger employers. 

3.12 Definitions 

Adverse Impact - A  substantially different rate of selection in hiring, promotion,  or other 
employment decision, which works to the d isadvantage of members of designated 
groups. 

Content Valid ity - Demonstrated by data showing that the content of a selection 
procedure is representative of important aspects of performance on the job. For 
example , for a secretarial job the typing speed , accuracy etc. will provide such a 
demonstration. These are the important aspects of performance in this job. 

Construct Valid ity - Demonstrated by data showing that the selection procedure 
measures the degree to which candidates have identifiable characteristics which have 
been determined to be important for successful job performance. 

Criterion-Related Valid ity -Demonstrated by empirical data (for example, the 
relationship between test scores and job performance scores), showing that the 
selection procedure is predictive or significantly correlated with important elements of 
work behaviour. 

Job Analysis -A detailed statement of work behaviours and other information relevant 
to the job. 

Job Description -A general statement of job duties and responsibil ities. 

Knowledge - A body of information applied directly to the performance of the function . 

Observable -Able to be seen,  heard , or otherwise perceived by a person other than 
the person performing the action. 

7 
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Selection Procedure -any measure, combination of measures , or procedure used as a 
basis for any employment decision. Selection procedures include the ful l  range of 
assessment techniques from traditional paper and pencil test, performance tests, 
training programmes, or probationary periods and physical, educational ,  and work 
experience requirements through informal or casual interviews and un-scored 
application forms. 

Selection Rate - The proportion of applicants or candidates who are hired , promoted, 
or otherwise selected. 

Ski l l  - A present, observable competence to perform a learned psychomotor act. 

Unfairness of Selection Procedure - A condition in which members of one designated 
group characteristically obtain lower scores on a selection procedure than members of 
another g roup, and the d ifferences are not reflected in d ifferences in measures of job 
performance.  

Work Behaviour - An activity performed to achieve the objectives of the job. Work 
behaviours involve observable (physical) components and unobservable (mental) 
components. A work behaviour consists of the performance of one or more tasks. 
Knowledge, skills, and abil ities are not behaviours, although they may be applied in 
work behaviours. 

4. OFFICE OF FEDERAL CONTRACT COMPLIANCE PROGRAMMES 

4.1 Sex Discrimination Guidelines 

These gu idelines apply to the federal government contractors and sub contractors, or to 
contractors and sub contractors, performing under federally assisted construction 
contracts. 

(i) Recruitment and Advertisements 

When recruiting, employers must recruit employees of both sexes for all jobs, unless 
sex is a bona fide occupational qualification (BFOQ). 
Advertisements in newspapers and other media for employment must not express a sex 
preference, unless sex is a BFOQ. 

(ii) Job Policies and Practices 

Written personnel policies must expressly indicate that there should be no 
d iscrimination against employees on the basis of sex. If there is a collective agreement 
between the employer and the bargaining representative on the conditions of 
employment, such an agreement must be consistent with these guidelines. 

8 
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Employees of both sexes shall have an equal opportunity of any available job that 
he/she is qualified to perform, unless sex is a BFOQ. 

The employer is prohibited to make any d istinction based upon sex in employment 
opportunities, wages, or other conditions of employment. If employer contributions for 
insurance, pensions, welfare programmes and other fringe benefits are the same for 
men and women or if the resulting benefits are equal the employer would be considered 
in compliance with these guidel ines. 

Any d istinction between married and unmarried persons of one sex, that is not made 
between married and unmarried persons of the opposite sex will be considered to be a 
d istinction made on the basis of sex. Similarly, an employer must not deny employment 
to women with young chi ld ren unless it has the same exclusionary pol icies for men;  or 
terminate an employee of one sex in a particular job classification upon reaching a 
certain age unless the same rule is applicable to members of the opposite sex. 

The employer's pol icies and practices must assure appropriate physical facil ities to both 
sexes. The employer may not refuse to hire men or women, or deny men or women a 
particular job ,  because they have no rest rooms or associated facil ities; unless the 
employer is able to show that the facil ities would be unreasonable, e.g. due to 
excessive expense or lack of space. 

An employer must not deny a female employee the right to any job that she is qual ified 
to perform due to a State 'protective law". For example, such laws include those that 
prohibit women from performing in certain types of occupations (bartender); from 
working at jobs that require more than a certain amount of hours; and from working at 
jobs that require l ifting or carrying more than designated weights. 

1 . Women shall not be penal ized in their conditions of employment because they 
require time away from work on account of child bearing. If the employer has no 
leave pol icy, child bearing must be considered by the employer to be a 
justification for a leave of absence for a female employee for a reasonable period 
of time. 

2. The employer must not specify any d ifferences between male and female 
employees on the basis of sex in either mandatory or optional retirement age. 

(iii) Seniority System 

Where they exist, seniority l ines and l ists must not be based solely on sex. 

9 
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(iv) Discriminatory Wages 

The employers wage schedules must not be related to, or based on,  the sex of the 
employees. 

The employer may not d iscriminatorily restrict one sex to certain job classification,  but 
rather take steps to make jobs available to all qual ified employees in all classifications 
without regard to sex. 

(v) Affirmative Action 

The employer shall take AA to recruit women to apply for those jobs where they have 
been previously excluded. Examples include recruiting trips to women's colleges, and 
to co-educational institutions and designing advertisements to indicate that women wil l  
be considered equally with men for jobs. 

S ince women have not been typically found in significant numbers in management, 
employers should use corporate management trainee programmes as one of the 
ladders to management positions. 

Both sexes should have equal access to al l  training programmes, and AA programmes 
should require a demonstration by the employer that such access has been provided . 

4.2 Other OFCCP Enforcement and Related Activities 

(i) Equal Opportunity and Affirmative Action 

The Equal Opportunity Clause, which is enforced by OFFCP, is contained in federal 
contracts and has two basic requirements: 

A. The contractor is not to d iscriminate 
B.  The contractor must take affirmative action 

A. The requirement to maintain a non-discriminatory workplace is an obl igation a 
contractor has to ensure that employees and appl icants for employment are not 
subjected to treatment, appl ication of policies, procedures or practices that are 
different than applied to others on the basis of race, colour, sex or national origin.  

B .  The requirement to take affirmative action is a contractual obligation to proactively 
seek to identify and implement strategies to overcome the effect of past 
d iscrimination within the workforce in a way that enhances the abi l ity of minorities 

10 
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and females to obtain employment and thereby enjoy all of the rights and privileges 
of an employee. 

The two requirements (non-discrimination and affirmative action) are inextricably l inked 
within the meaning of federal contract compliance, i .e . ,  one cannot have an effective 
affirmative action program without having first addressed the degree to which it is 
maintaining pol icies, procedures or practices that have a d iscriminatory effect on its 
employees. 

(ii) Direct Evidence, Disparate Treatment and Adverse Impact 

The generally accepted investigated approaches used by monitoring agencies to prove 
potential or real d iscrimination are: 

Direct Evidence 
Disparate Treatment 
Disparate Impact 

Direct evidence is that evidence that reflects, on its face, an act so recognizable and 
factually explicit that it is readily apparent or it is i l lustrative of an act that one would 
view as offensive. It may be manifested in the behaviour of one individual to another, 
the spoken word or the existence of offensive and i l legal rules, laws, or regulations or it 
may be a written account that expresses animus or preference. 

Disparate Treatment is the result of applying a policy, procedure or practice to one 
person or group in a manner that is d ifferent or non-parallel .  It may be reflected in the 
appl ication of a requirement for one group or individual that may not be equally applied 
to another individual or group. 

Disparate I mpact is the result of a pol icy, procedure, or practice that is neutral on its 
face but the result has a d isproportionate adverse impact on a group when compared to 
a favoured group. I n  these instances the pol icy procedure and practices are all the 
same, but the result is substantially d ifferent. 

(iii) Enforcement and Monitoring 

The Uniform Guidel ines described and analyzed above form the backbone of the 
enforcement agencies' approaches to monitoring employers' performance regarding 
employment equ ity. In add ition,  the uniform guidelines have been used to determine 
the level of inqu iry necessary to the determination of compliance with appl icable laws 
and regulations. 

11 



Employment Equity International Best Practice Report 1998 

However, the regulatory agencies, in pursuing their enforcement and monitoring 
responsibi l ities, use a variety of methods to trigger reviews, investigations and other 
inquiries. The methods used to trigger action may include the fil ing of a complaint, the 
receipt of intel l igence information or the reliance on a neutral targeting device. Once an 
inquiry begins, any or all of the aforementioned investigative approaches may be 
employed to determine employers' compliance. 

As used by OFCCP, the presence of adverse impact does not in and of itself result in a 
finding of d iscrimination. It results in a further inqu iry to determine the cause of the 
impact. The further inquiry would determine whether the resulting impact is caused by 
a policy, procedure ,  or practice. 

During the inquiry, OFCCP uses the previously defined investigative approaches to 
determine whether there is direct evidence of d iscrimination, whether there is d isparate 
treatment or whether there is d isparate impact. Although the language of the Uniform 
Guidelines sets forth a contractor's obligation once adverse effect is identified , the 
implications are clear that the commitment to non-discrimination and affirmative action 
compel employer actions to mitigate the effect of any of the offending elements of the 
selection (personnel) process. If an employer is not able to comply with the requirement 
to analyze its pol icies, procedures and practices, it is viewed as not having satisfied its 
obligations under the relevant rules and regulations. 

(iv) Facts About the OFCCP Programmes 

A. OFCCP Mission Description 

I n  the Department of Labor Employment Standards Administration's Office of Federal 
Contract Compliance Programs (OFCCP) enforces the Executive Order 1 1 246, as 
amended; Section 503 of the Rehabil itation Act of 1 973, as amended and the 
affirmative action provisions (Section 421 2) of the Vietnam Era Veterans' Readjustment 
Assistance Act, as amended . Taken together, these laws ban d iscrimination and 
require Federal contractors and sub-contractors to take affirmative action to ensure that 
all individuals have an equal opportunity for employment, without regard to race, colour, 
relig ion , sex, national orig in ,  d isabil ity or status as a Vietnam era or special d isabled 
veteran .  

OFCCP has 380 compliance officers and a total of 7 40  employees. Its jurisdiction 
extends to 26 mi l l ion workers which is 22% of the civil ian workforce in the US. It covers 
approximately 200 OOO contractors and sub contractors which consist of 92 500 supply 
and service establishments and 1 00 OOO construction establ ishments. In the fiscal year 
1 996 (October 1 - September 30) OFCCP conducted 3,476 compliance reviews and 
500 complaint investigations. It recovered $22.2 mil l ion in total financial settlements in 
the same fiscal year. S ince 1 994 the OFCCP has recovered nearly $ 1 00 mil l ion in 
financial settlements for victims of d iscrimination . 
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I n  the fiscal year 1 997 the OFCCP recovered $31 mil l ion in back pay from contractors. 
This amounts to $83 OOO per compliance officer. Compliance officers have been 
handling 1 1 . 1  cases per year. The new compliance procedures are projected to result 
in 30% more cases per compliance officer. The OFCCP has 55 offices throughout the 
country and seven regional offices. The total 1 996 fiscal year budget for the OFCCP 
was $56 mil l ion. The federal government awarded more than $1 79 bill ion in prime 
contracts in fiscal year 1 995. Further information about the OFCCP programmes may 
be obtained from the Internet: the Department of Labor's address is: http://www/dol/gov. 

B. Operation of the Executive Order Program: The EEO Clause 

Each contracting agency in the Executive Branch of government must include the equal 
opportunity clause in each of its non-exempt government contracts. The equal 
opportunity clause requires that "the contractor will take affirmative action to ensure that 
applicants are employed, and that employees are treated during employment, without 
regard to their race, colour, religion, sex or national origin." American Indian or Alaskan 
Native , Asian or Pacific Islander, Black, and Hispanic individuals are considered 
minorities for purposes of the Executive Order. This clause makes equal employment 
opportunity and affirmative action integral elements of a contractor's agreement with the 
government. Failure to comply with the non-discrimination or affirmative action 
provisions is a violation of the contract. 

A contractor in violation of E.O. 1 1 246 may have its contracts cancelled , terminated , or 
suspended in whole or in part, and the contractor may be debarred ,  i .e. ,  declared 
ineligible for future Government contracts. However, a contractor cannot be debarred 
without being afforded the opportunity for a ful l  evidentiary hearing. Debarments may 
be for an indefin ite term or for a fixed term. When an indefin ite term debarment is 
imposed, the contractor may be reinstated as soon as it has demonstrated that the 
violations have been remedied . A fixed-term debarment establishes a trial period during 
which a contractor can demonstrate its commitment and abil ity to establish personnel 
practices that are in compliance with the Executive Order. 

If a matter is not resolved through concil iation, OFCCP may refer the matter to the 
Office of the Solicitor of Labor, which is authorized to institute administrative 
enforcement proceedings. After a ful l  evidentiary hearing, a Department of Labor 
Admin istrative Law Judge issues recommended findings of fact, conclusions of law, and 
a recommended order. On the basis of the entire record , the Secretary of Labor issues 
a final Administrative Order. Cases also may be referred to the Department of Justice 
for jud icial enforcement of E.O. 1 1 246, primarily when use of the sanctions authorized 
by the Order is impracticable, such as a case involving a sole source suppl ier. 

The regulations implementing the Executive Order establ ish d ifferent affirmative action 
for non-construction ( i .e . ,  service and supply) contractors and for construction 
contractors. 
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C. Executive Order Affirmative Action Requirements 

i .  For Supply and Service Contractors 

1998 

Non-construction (service and supply) contractors with 50 or more employees and 
government contracts of $50,000 or more are required , under Executive Order 1 1 246, 
to develop and implement a written affirmative action program (AAP) for each 
establishment. The regulations define an AAP as a "set of specific and result-oriented 
procedures to which a contractor commits itself to apply every good faith effort." The 
AAP is developed by the contractor (with technical assistance from OFCCP if 
requested) to assist the contractor in a self-audit of its workforce. The AAP is kept on 
file and carried out by the contractor; it is submitted to OFCCP only if the agency 
requests it for the purpose of conducting a compliance review. 

The AAP identifies those areas, if any, in the contractor's workforce that reflect under­
util ization of women and minorities. The regulations at 41  CFR 60-2. 1 1  (b) define 
under-utilization as "having fewer minorities or women in a particular job group than 
would reasonably be expected by their availabil ity." When determining availabi l ity of 
women and minorities, contractors consider, among other factors, the presence of 
minorities and women having requisite skills in an area in which the contractor can 
reasonable recruit. 

Based on the util ization analyses under Executive Order 1 1 246 and the availabi l ity of 
qual ified individuals, the contractors establish goals to reduce or overcome the 
under-util ization. Good faith efforts may include expanded efforts in outreach , 
recru itment, train ing and other activities to increase the pool of qualified minorities and 
females. The actual selection decision is to be made on a non-discriminatory basis. 

ii . For Construction Contractors 

OFCCP has established a d istinct approach to affirmative action for the construction 
industry due to the flu id and temporary nature of the construction workforce. I n  contrast 
to the service and supply affirmative action program, OFCCP, rather than the 
contractor, establ ishes goals and specifies affirmative action which must be undertaken 
by federal and federally assisted construction contractors. OFCCP issues specific 
national goals for women. The female goal of 6.9 percent was extended indefin itely in 
1 980 and remains in effect today. Construction contractors are not required to develop 
written affirmative action programs. The regulations enumerate the good faith steps 
construction contractors must take in order to increase the util ization of minorities and 
women in the skil led trades. 
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D. Goals, Timetables, and Good Faith Efforts 

1998 

The numerical goals are established based on the availabil ity of qualified appl icants in 
the job market or qualified candidates in the employer's work force. Executive Order 
numerical goals do not create set-asides for specific groups, nor are they designed to 
achieve proportional representation or equal results. Rather, the goal-setting process in 
affirmative action planning is used to target and measure the effectiveness of 
affirmative action efforts to eradicate and prevent d iscrimination . The Executive Order 
and its supporting regulations do not authorize OFCCP to penal ize contractors for not 
meeting goals. The regulations at 41 CFR 60-2. 1 2( e ), 60-2.30 and 60-2 . 1 5, specifical ly 
prohibit quota and preferential hiring and promotions under the gu ise of affirmative 
action numerical goals. I n  other words, d iscrimination in the selection decision is 
prohibited. 

(v) OFCCP Strategies 

The OFCCP has adopted a three pronged strategy: 

1 .  Reduced burden of paperwork for employers. 
2. Requesting employers to provide AA summary. 
3. Tiered review process. The Agency has introduced innovations to its i nvestigation 

procedures. For instance, it has introduced a tiered system of investigation, and 
has made its contractor monitoring process much more effective. Instead of 
conducting full reviews which previously tied up a great deal of staff and lengthy 
investigations, the approach now is to review contractors on the EE0-1 checklist or 
focus review on one topic such as compensation or do off site analysis. 

{vi) OFCCP Awards 

The OFCCP makes three awards annually to outstanding contractors in order to 
encourage voluntary compliance.  These are: 

1 .  The Annual Exemplary Voluntary Efforts Award (Eve Award) since 1 983. These 
awards provide a platform to publ icly recognize federal contractors and sub­
contracts that have consistently demonstrated outstanding commitment to equal 
opportun ity programmes which further the advancement in employment for 
minorities, women, individuals with d isabilities and veterans. The OFCCP is 
contemplating that the future award holders may not be reviewed for 2 to three 
years. 

One study, using data from 1 986 to 1 992, examined the impact that 
announcements of the OFCCP, Department of Labor, awards for exemplary 
affirmative action programmes had upon the stock returns of winning corporations 
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and the effect that announcements of damage awards from the settlement of 
d iscrimination lawsu its had on stock returns of corporations. The results suggest 
that announcements of awards were associated with competitive advantage and 
that d iscrimination-related announcements have the opposite effect. Wright et al. 
(1 995) found that announcement of such awards by 34 firms were associated with 
significant and positive excess returns and the announcements of d iscriminatory 
settlements (in 35 firms reporting lawsuit settlements) were associated with 
significant and negative stock prices. Thus, the authors demonstrate that 
management of d iverse human resources makes economic sense. (Wright et a l . ,  
1 995) 

2.  The Exemplary Publ ic Interest Contributions Award (Epic Award). This award 
recognizes community and constituent organizations whose activities support the 
mission of the OFCCP. These activities include recruitment, referra l ,  training, and 
employment for minorities, women ,  individuals with d isabil ities and Vietnam era 
veterans. 

3. The Secretary's Opportunity 2000 Award . Each year the Secretary of Labor's 
Opportunity 2000 Award recognizes one federal contractor that has implemented 
major, comprehensive equal employment programmes which have a dynamic 
national impact and goes beyond the internal workforce to include community 
involvement. 

Corporate programmes nominated for a Secretary 2000 or Eve Award include 
innovative outreach and recru itment, employee development, management 
development and employee support programmes. 

(vii) Other Proactive Initiatives by the OFCCP 

1 .  The Agency has concluded a memorandum of understanding with several other 
federal agencies such as the Department of Justice and the Veteran's Department. 

2 .  I t  has co-sponsored town hall meetings and conferences, which include d isplay 
booths, hall rentals etc. in order to build all iances and to reach stakeholders and 
contractors. 

3. The Agency provides information to members of the Congress such as press 
releases of settlements from their particular States where negotiations have been 
concluded. 

4. It holds monthly brown bag meetings for its staff and brings people from companies, 
med ia etc. in  order to keep the staff abreast of latest developments. 

5. The Agency has an Ombuds programme. It is designed to permit the regulated 
community (that is, contractors and sub-contractors) to advance its concerns 
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regarding the programme monitoring and enforcement. Further, it is an extension 
of the qual ity assurance programme that is dependent upon customer feedback. 

6. It is piloting Alternate Dispute Resolution (ADR). This will apply to technical 
violations by contractors rather than d iscrimination. 

7. The Agency maintains a world wide web site to update its cl ients, the regulated 
commun ity, and the general publ ic. 

(viii) OFCCP Successes 

OFCCP activities provide benefit to workers through its systemic investigations and 
l inkage agreements (partnerships with private industry and state and local agencies) 
and the Executive Order 1 1 246 affirmative action requirements for Federal contractors. 

For instance: 

1 )  In  genera l ,  OFCCP programs assisted 1 29 of the Fortune 1 ,000 companies and 
other major corporations to break the "glass cei l ing" for women and minorities. In 
1 970, women accounted for 1 0.2 percent of the officials and managers reported on 
the EE0-1 form. In  1 993, women were 29.9 percent of all officials and managers. 

2) Many minorities and women have been successfully placed on large construction 
projects. For example, on the Oakland Federal Build ing project, 8 percent of the 
hours worked on the site were performed by women . On the New York Federal 
courthouse project, 35 percent of the hours were worked by minorities and 
approximately 6 percent by women. In  addition , OFCCP has recognized the 
affirmative action efforts of award recipient construction contractors l ike the Hyman 
Construction of Manhattan,  New York and the Law Company of Kansas. 

3) Working women moved from welfare to forklift operator jobs and other 
non-traditional construction jobs in Philadelphia and Chicago through OFCCP 
l inkage (outreach) efforts. 

4) Native Americans are now being employed on Federal highway construction 
projects in conjunction with the Council for Tribal Employment Rights and the 
Cheyenne River Sioux Tribe TERO. Both were recognized for Departmental awards 
in 1 994 for their efforts, including the placement of Native Americans on highway 
construction projects. 

5) Individuals with d isabil ities are now being employed in computer positions in 
Columbus, Ohio. This l inkage partner to Goodwill Industries employs more than 70 
ind ividuals with special needs and is a prototype of an employer's workplace that 
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has been specifically designed to welcome persons with severe disabil ities, util izing 
great community outreach. 

6) OFCCP has taken steps to outreach to the veterans' community and has had two 
highly publicized veterans cases. A Seattle company hired a special ist to address 
Vietnam era veterans' issues. 

7) Several in itiatives have benefitted individual women, accord ing to the Council of 
Presidents "Women Speak Out: Affirmative Action Resource Guide." For example: 

a) Bernadette of Washington , DC. works as a carpenter because of a federal 
affirmative action program. She is an African-American single parent with two 
chi ldren . 

b)  Jan ice became an astronaut with NASA at the Johnson Space Center, in Ju ly 
1 99 1 , because of NASA's EEO/affirmative action program. She has since 
logged over 438 hours in space. 

c) Lisa is a labourer in Hammond, Ind iana, employed at an expansion project. 
Before she entered the trades, she worked for $5.00 an hour, without benefits 
as a seamstress. She now earns over $20 an hour with benefits. 

d )  Judy is  a Journey Structural I ronworker and single parent of two teenage sons 
in Chicago, I l l inois. Before entering the trades, she worked two jobs, with no 
room to advance. She was one of 20 women in her union of 2 ,321 members. 

e) Kathy is working in the Ski l led Trades in Chicago, and earning a h igher wage 
than in her previous service jobs. 

B. According to the OFCCP, affirmative action is necessary to prevent d iscrimination 
and to address stereotypical th inking and biases that sti l l  impede employment 
opportun ity, such as a l ist of incidents published in its Egregious Discrimination 
Case List of November 1 9, 1 996. 

a) Black welders fired because white welders did not want to use their welding 
helmets; 

b) A hostile working environment, including racial slurs, sexually inappropriate 
statements, graffiti on bathroom walls, offensive drawings in the workplace, 
racial jokes at an aircraft maintenance facil ity; 

c) Black professionals required to scrub toilets and subjected to racial harassment; 
and 
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d)  Individual with d isabil ity (Native American amputee) subjected to verbal 
harassment because of his d isabil ity, physically assaulted , and denied benefits 
and opportunities provided to his non-d isabled colleagues. 

9. Overall findings from a 1 980 - 1 993 survey found that the growth rates are higher 
for women in contractor firms than for women in non-contractor firms. 

1 0. Contractors have also changed the corporate climate in ways that are not 
statistically measurable because of the requirements of Executive Order 1 1 246. For 
example, corporations now post job announcements and do not rely solely on word 
of mouth recruitment. Corporate sensitivity to issues l ike sex and race harassment 
have increased , as has the awareness of the benefits of a family friendly 
environment. 

5. EEOC BACKGROUND INFORMATION AND BEST PRACTICES 

5.1 Introduction 

The EEOC protects the private rights of individuals through its administration of Civil 
Rights Acts and other legislations. The agency was establ ished by Title VI I  of the Civil 
Rights Act of 1 964 and began operating on July 2, 1 965. The EEOC enforces federal 
statutes prohibiting employment d iscrimination , including: 1 )  Title VI I of the Civil Rights 
Act of 1 964, as amended, which prohibits d iscrimination on the basis of race, colour, 
religion,  sex, or national orig in;  2) the Age Discrimination in Employment Act of 1 967, as 
amended (ADEA), which prohibits employment d iscrimination against individuals 40 
years of age and older; 3) the Equal Pay Act of 1 963 (EPA), which prohibits 
discrimination on the basis of gender in compensation for substantially similar work 
under similar conditions; 4) the Title I of the Americans with Disabil ities Act of 1 990 
(ADA) which prohibits employment d iscrimination on the basis of disabil ity in both the 
publ ic and private sector, excluding the federal government; and 5) Section 501 of the 
Rehabil itation Act of 1 973, as amended, which prohibits employment d iscrimination 
against federal employees with d isabilities. 1 

EEOC's fiscal year 1 997 budget was $239,738,000. In 1 997, it had 2 ,680 ful l  time 
employees (FTEs). Overal l ,  charge fil ings were approximately 80,000 in fiscal year 
1 997. Charges under the ADA accounted for approximately one quarter of the EEOC's 
caseload . The agency reported that there has been a dramatic rise with regard to 
sexual harassment charges. 2 

1 The US Equal Employment Opportunity Commission, November 3,  1 997, I nternet 
address: hhtp://www.eeoc.gov. 
2 I bid . 
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6. BEST PRACTICES BY US EMPLOYERS: EEOC SURVEY 

6.1  Background: US Best Practices Study 

1998 

The US Best Practices Study originated from a charge by the EEOC chai r  g iven to 
Commissioner Reginald Jones to examine employer best practices restricted to private 
sector organizations in February 1 997. 

6.2 Best Practice Defined 

Best Practice Defined 

According to the EEOC Task Force (December, 1 997, page 25) a "best' practice has 
the fol lowing characteristics: 

1 .  A "best" practice compl ies with the law. 

A 'best" practice is not accomplished by minimal compliance with the law since al l 
employers must meet that standard .  

2 .  A "best"- practice promotes equal employment opportunity and addresses one or . 
more barriers that adversely affect equal employment opportunity. 

A "best" practice should strive to eliminate both general (that is.societal ) and specific­
( indigenous to the employer) job barriers. Societal job barriers include glass ceilings 
against designated groups that l imit their advancement, perceived cultural d ifferences 
and ethnocentrism due to the "l ike me" syndrome; stereotyping ; prejudice or outright 
bigotry; ignorance etc. 

Employer specific job barriers include barriers to: a) recruitment and hiring;  
b) advancement and promotion ; c) terms and conditions of employment; termination 
and downsizing etc. 

3 .  A "best" practice manifests management commitment and accountabi l ity. 

It involves commitment from top-level management to front-line supervisors. 
Management commitment must be a driving force. It includes management d i rectives; 
communication throughout the organization indicating that it  is committed to equal 
opportunities and will not tolerate unlawful d iscrimination in any form; and an integration 
of equal opportunity in all aspects of an employer's policies and practices. 

Management must also monitor the results of its efforts and decisions. Accountabi l ity is 
important since it goes hand-in hand with commitment. 
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4. A "best" practice ensures management and employee communication. 

1998 

Management should participate and interact with employees and employee groups. 
Communication should be encouraged from the "top-down" and "bottom-up", including 
top management speeches and letters from employees to management. 

Information about equal opportun ities policies, programs, and practices should be 
d istributed to all employees, informing everyone of management's positions on the 
various aspects of equal opportunities. This includes career opportunities to all 
employees including competencies, skills and abil ities required . 

5. A "best" practice produces noteworthy results. 

A practice may look great on paper, but without implementation and results, its value is 
subject to conjecture and is unrealized . 

6. A "best" practice does not cause or result in unfairness. 

An AA plan cannot unnecessarily trammel the rights of non-designated g roups. For 
example, it cannot require the discharge of non-designated groups and their 
replacement with designated employees nor can it create an absolute bar to the 
advancement of non-designated groups. In add ition , an individual benefitting from an 
AA plan must be qualified for the job at issue. 

An AA plan should not use inflexible quotas, but rather justifiable goals and timetables. 

The plan must be designed to break down patterns of segregation and to open 
employment opportun ities for the designated groups. 

Source: The d iscussion above is based on the Jones ( Chair) Task Force Report on 
"Best" Equal Employment Opportunity Pol icies, Programs, and Practices in the Private 
Sector. Washington, D.C.  Equal Employment Opportunity Commission, December 
1 997. 

6.3 Methodology 

a) Reviewed the best practice l iterature; 
b) Examined the EEOC databases and found that employers with 25,000 plus 

employees made up 30% of the EEOC sample; 
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c) I nvitations were sent to 9 associations representing employers and employees to 
request their members to participate in this study. EEOC d id not do a survey of 
individual employers best practices due to US government's paper restrictions; 

d) Commissioner Jones held round table meetings across the US in major cities such 
as Chicago, San Francisco, Philadelphia, Houston, etc. ;  

e) The commissioner also visited a number of companies. 

6.4 Respondents 

Sixty companies responded in writing. In addition, notes were kept of oral d iscussions 
during round table meetings. 

6.5 Findings 

Based on the review of the l iterature and the steps outl ined above under methodology, 
EEOC asked employers to provide information on the following six staffing categories: 

Recruitment and hiring 
Promotions and advancement 
Terms and conditions of employment ( i .e. accommodation measures for 
minorities, etc. ). 
Terminations and downsizing . 
ADR - alternate d ispute resolution mechanisms. 
Other, such as d iversity programmes, scholarships for minorities etc. 

The findings, reported below, were provided by private sector companies on a strictly 
voluntary basis. There were no site visits by the EEOC staff to collect this information. 

6.5.1 Recruitment and Selection "Best" Practices: 

(a) Principles 

Cultivating relationships early or begun when the potential employees were not 
yet of age to work for an employer; 

Efforts to expand the pools of qualified minorities, women, persons with 
d isabil ities and others as candidates; 

Adequacy of information network for notifying interested persons of 
opportunities; 

Recruitment practices as related to search firm referrals and in itiatives; 
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Results of recru itment and selection; 

Extent of which and how monitoring was accomplished; 

Recruitment strategy involving an annual needs assessment and a 
comprehensive multi-faceted plan. 

(b) Specific practices 

Scholarships for education, work/study programs and internships. 

1998 

Corporate mentoring program to work with students in order to identify, recruit, 
and h ire cand idates. 

Participation in job fairs, posting notices on job hotl ines, the internet, and in 
minority publications. 

Participation in career fairs, having open houses, working with professional 
associations such as the National Society of Black Engineers and the Society of 
Women Engineers, working with civic associations, and targeting educational 
institutions for d iverse student population. 

The use of recruiter, referral ,  and search firms with instructions to present 
d iverse candidate pools. 

Bonuses paid for successful referrals that result in h iring. 

Company partnerships with selected schools and universities to promote the 
company as a career choice. 

6.5.2 Promotion and Career Advancement "Best" Practices 

I n  one company, as a strategic plan for the company, goals are set for mid-level , 
upper-level, and executive positions and assessments are conducted on a 
monthly basis and reported to the President and Vice-Presidents. 

In the same company, for succession planning, upper managers in higher level 
positions review diverse pools with the participation of the Diversity Director, to 
ensure diversity as well as the assessment and elimination of potential company 
cultural barriers. 

Other companies also listed the importance of goals in their promotion and 
career advancement programs. 
Many companies have job posting programs and use talent pools. 
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Others highl ighted succession planning, career development plans, train ing , 
educational programs and opportunities, mentoring , and pay incentives l inked to 
progress in the career advancement of designated groups. 

Some companies have employee resource centres with information ,  resources, 
and tools for continuous learning and optimum job performance. 

Some companies ensure that qualified individuals in the designated groups are 
made aware of promotion and advancement opportunities and are considered 
for promotion and advancement. 

Others assist designated group persons in developing and obtaining the required 
education ,  training , experience, and other qual ifications to be considered for 
promotion and advancement. 

6.5.3 Terms and Conditions of Employment "Best" Practices 

These include family and work-friendly policies; d isabil ity and rel ig ious accommodation ;  
anti-harassment training, prevention ,  and procedures; anti-discrimination training , 
prevention and procedures; pay equity evaluations and adjustments; creation and 
maintenance of good working environment; employee support services; and employee 
satisfaction. 

Family-friend ly in itiatives included assistance with such matters as chi ld care, 
elder care, adoption ,  family leave, new mothers, and family education expenses. 

Employee assistance programs to help employee and family members cope with 
personal problems, including financial , mental health, and chemical dependency. 

Work friendly programs included flexibi l ity in working hours and working at home 
(telecommuting); zero tolerance for any form of harassment and policies against 
d iscrimination based on race, colour, sex etc. 

6.5.4 Alternate Dispute Resolution (ADR) "Best" Practices 

I n  one company, these included two options: 1 .  direct d ialogue with the immed iate 
supervisor, the supervisor's supervisor, or with the human resources department ; 
2 .  working with an ombudsman. 

In another company, there were five options: 1 .  discussing the matter with the 
immediate supervisor or higher levels of management; 2 .  the employee hotl ine; 3. a 
conference with a company representative from the company solution program; 
4 .  mediation ; and 5. arbitration. 
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6.5.5 Management Commitment and Accountabil ity "Best" Practices 

1998 

Management commitment included CEO-and other high level management-launched 
and supported equal opportunity , d iversity, and affirmative action in itiatives such as 
training , developing goals, and planning and implementing strategies. 

Management accountabil ity included executive leadership reviews or progress toward 
equal opportunity/diversity goals with l inkage of incentive pay to the achievement of 
these goals, the identification of the importance of valuing d iversity as a key executive 
competency, and the evaluation of their success in actively fostering the careers of and 
retaining high performing women and minority staff. 

7. BRITAIN3 

7 . 1  Introduction 

As noted earl ier, Britain has three separate pieces of legislation .  The first two are the 
Race Relations Act (1 976) and the Sex Discrimination Act (1 975), which are 
administered by the Commission for Racial Equality (CRE) and the Equal Opportunities 
Commission (EOC) respectively. The commissions have issued codes of practice for 
employers . The third and the latest is the Disabil ity Discrimination Act (1 995). The 
employment provisions of the Act and the Disabil ity Discrimination (Employment) 
Regulations 1 996 were issued by the Secretary of State for Education and 
Employment. The employment provision took effect on December 2,  1 996. 

7 .2 CRE Code of Practice for the Elimination of Racial Discrimination4 

(i) Purpose and Status of the Code 

The aim of the Code is to g ive practical guidance to employers, trade un ions, 
employment agencies and employees in order to enhance their understanding of the 
provisions of the Act ( S. 47) and their impl ications; as wel l  as to provide guidance to 
implement pol icies to eliminate racial d iscrimination and enhance equal ity of 
opportunity. 

3 The European Economic Community Legislation takes precedence over UK law 
and has brought about changes in the British legislation, especially relating to women. 
Britain became a member of the EEC in 1 973 and thus subject to the EEC law. 

4 Race Relations Code of Practice for the Elimination of Racial Discrimination and 
the Promotion of Equal ity of Opportunity in Employment. London : HMSO, April 1 ,  1 984. 
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The Code does not impose any legal obligations itself. However, if the Code's 
recommendations are not observed , (1 ) it can result in breaches of the law; (2) its 
provisions are admissible in evidence in proceedings under the Race Relations Act 
before an Industrial Tribunal; (3) if any provision appears to the Tribunal to be relevant 
to a question in the proceedings it must be taken into account in determining that 
question ; (4) If employers take the steps that are set out in the Code to prevent their 
employees from breaching the provisions of the Act, they may avoid l iabi l ity for such 
acts in legal proceedings brought against them( S. 32). 5 

The Race Relations Act prohibits d irect and indirect d iscrimination on the grounds of 
race, colour, national ity including citizenship, or ethnic or national origins. Direct 
discrimination consists of treating a person ,  on the prohibited grounds as noted above, 
less favourably than others are or would be treated in the same or similar 
circumstances. I nd irect d iscrimination consists of applying a requirement or condition, 
which ,  although applied equally to persons of all racial groups, is such that a 
considerably smaller proportion of a particular racial group can comply with it and it 
cannot be shown to be justifiable on other than racial grounds. 

(ii) Employer Responsibilities 

Employers are responsible to provide equal opportunity to job applicants and 
employees. The Code recommends that employers should adopt, implement and 
monitor an equal opportunity pol icy, and that such a policy should be clearly 
communicated to employees through notice boards, circulars, contracts of employment 
or written notifications to individual employees. 

(iii) The Aim of EEO Policy 

To ensure that no applicant or employee receives less favourable treatment than 
another on racial grounds. 

That there is no d isproportionately adverse effect on an employer's racial g roup which 
cannot be justified on other than racial grounds. 

Employees of under represented racial groups are g iven train ing and encouragement to 
achieve equal opportunity by an employer. 

5 I n  a decision released by the Employment Appeal Tribunal, November 2 1 , 1 996 
Mr. Justice Morrison, President of the Appeal Tribunal , in the case of Mrs .  N. Berry vs . 
the Bethlem and Maudsley NHS Trust that the Industrial Tribunal should have 
considered a Code of Practice under Section 47(1 0) in arriving at a decision in this 
case. Therefore, the Appeal Tribunal in  this case seems to have g iven deference to the 
Code of Practice issued by the Commission for Racial Equality. 
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To ensure that EEO is effective, management should allocate overall responsibil ity to 
senior management; d iscuss and agree with trade union or employee representatives 
pol icy content and implementation; ensure that pol icy is known to employees and all job 
appl icants; provide training and gu idance for supervisory and other relevant decision 
making staff such as personnel and l ine managers, foremen, gatekeepers and 
receptionists; examine and regularly review existing procedures and criteria and change 
them where they are potentially discriminatory; and make an initial analysis of the 
workforce and regularly monitor the application of the pol icy by analysing ethnic orig ins 
of the workforce and job applicants. 

(iv) Sources of Recruitment 

When advertising job vacancies it is unlawful for employers to publish an advertisement 
which indicates or could be understood to indicate an intention to d iscriminate against 
applicants from a particular racial group. 

The Code Recommends That: 

Employers advertise widely so as not to exclude or d isproportionately reduce the 
number of appl icants of a particular racial group. 

Employers should avoid prescribing requirements such as length of residence or 
experience in the UK. The employer should make it  clear that a comparable 
qualification obtained overseas is also acceptable. 

Company l iterature to applicants should include a statement that they are an equal 
opportunity employer. 

Employment Agencies 

When recru iting through employment agencies, job centres, career offices and schools 
it is unlawfu l for employers: 

To g ive instructions to d iscriminate, for example by ind icating that certain groups will 
or will not be preferred . 
To bring pressure on such agencies to d iscriminate against members of a particular 
racial group. 
I n  order to avoid indirect d iscrimination, the Code recommends that employers not 
confine recruitment to those agencies that provide only or mainly appl icants of a 
particular racial group. 
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Other Sources 

It is unlawful to use recruitment methods that exclude or d isproportionately reduce the 
number of applicants of a particular racial group and which cannot be shown to be 
justifiable. For example, (1 ) recruitment solely through the recommendations of existing 
employees (employee referral )  where the workforce is wholly or predominantly white or 
black and the labour market is multi-racial ; and (2) procedures by which applicants are 
mainly or wholly supplied through trade un ions where this means that only members of 
a particular racial group or a d isproportionately high number of them come forward .  

(v) Sources of Promotion and Training 

It is unlawful for employers to restrict access for opportun ities for promotion or train ing 
in a way that is d iscriminatory. The code recommends that job and training vacancies 
and the application procedure be made known to all eligible employees, so as not to 
exclude a particular racial group. 

(vi) Selection Processes 

Discrimination in selection to achieve racial balance is not allowed by the Act. 

Selection Criteria and Tests 

I n  order to avoid d irect or indirect d iscrimination the Code recommends that selection 
criteria and tests be job related and not unlawfully d iscriminatory. 

For example: 

The level of education needed should be that which is needed for the safe and effective 
performance of the job or clearly demonstrable career pattern . 

Applicants should not be d isqual ified because they are unable to complete an 
appl ication form unassisted unless personal completion of the form is a val id test of the 
safe and effective performance of the job. 

Overseas qual ifications which are comparable with UK qual ifications should be 
accepted as equ ivalent. 

Selection tests should be relevant and job related and not include irrelevant questions 
that are famil iar to ind igenous applicants only. 
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(vii) Treatment of Applicants 

Short-listing, Interviewing and Selection 

In  order to avoid direct or indirect d iscrimination, the Code recommends: 

That gate reception and personnel staff should be instructed in writing not to treat 
casual or formal appl icants from particular racial groups less favourably than others. 

Staff responsible for short-l isting, interviewing and selecting candidates should be 
clearly informed of selection criteria and the consistent appl ication of these. 

Need to be given guidance or training on general ized assumptions and prejudices 
about race and possible misunderstanding that can occur in interviews between 
persons of d ifferent cultural backgrounds. 

Short-l isting and interviewing should not be done by one person alone, but should at 
least be checked at a more senior level .  

(viii) Genuine Occupational Qualification (GOQ) 

Selection on racial grounds is allowed in certain jobs where race is a genuine racial 
qual ification for that job. For example, personal services where these services can 
most effectively be provided by a person of that group. 

(ix) Transfers and Training 

I n  order to avoid direct or indirect d iscrimination the Code recommends that staff 
responsible for selecting employees for transfers to other jobs should apply selection 
criteria without unlawful discrimination. 

Industry or company agreements and arraignments of custom and practice on job 
transfers should be examined for indirect d iscrimination. For example, for concentration 
of a particular racial groups in a particular section or sections. 

Staff responsible for selecting employees for training, including induction, promotion or 
skill train ing should be instructed not to d iscriminate on racial grounds. 

Selection criteria for training opportun ities should be examined to ensure that they are 
not indirectly d iscriminatory. 
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(x) Dismissal (Including Redundancy) and Other Detriment 

1 .  Staff responsible should be instructed not to d iscriminate on racial grounds. 
2. Selection criteria for redundancies should be examined to ensure that they are 

not indirectly d iscriminatory. 

(xi) Performance Appraisals and Terms of Employment, Benefits, Facilities and 
Services 

Staff responsible for these procedures should be instructed not to d iscriminate on racial 
g rounds. 

Assessment criteria and criteria for el igibi l ity for benefits etc. should be examined to 
ensure that they are not unlawfully d iscriminatory. 

Employees may request extended leave from time to time in order to visit relation in 
their  countries of origin or who have emigrated to other countries. Employers which 
al low annual leave entitlement to be accumulated or extra unpaid leave should apply 
such policies consistently and without unlawful discrimination. 

(xii) Grievance, Disputes and Disciplinary Procedures 

Employers should not d iscriminate in the operations of grievance, d isputes and 
d iscipl inary procedures by victimizing an ind ividual through discipl inary procedures 
because he or she has complained about racial d iscrimination or given evidence about 
such a complaint. 

Employers should not ignore or treat l ightly grievances from a particular racial group on 
the assumption that they are over sensitive about racial d iscrimination. 

The Code recommends that in applying disciplinary procedures consideration should be 
g iven to the possible fol lowing effect on an employee's behaviour: 

Racial abuse or other racial provocation 
Communication and comprehension difficulties 
Differences in cultural background or behaviour 

(xiii) Cultural and Religious Needs 

When employees have particular cultural and rel igious needs which confl ict with 
existing work requirements, employers should consider whether it is reasonably 
practicable to vary or adapt these requirements to enable such needs to be met. For 
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example, the Code recommends that employers should not refuse employment to a 
Turbaned Sikh due to uniform requirements. Other examples are, observance of prayer 
times and religious holidays and wearing of dress such as saree and the trousers worn 
by Asian women. 

Work requirements, which confl ict with rel ig ious observance by a racial minority, would 
generally be unlawful if they have a disproportionately adverse effect on particular racial 
groups and cannot be shown to be justifiable. 

(xiv) Communications and Language Training for Employees 

Although there is no legal requirement to provide language training, d ifficulties in 
communication can endanger equal opportunity in the workforce. 

Where the workforce includes employees whose English is l imited the Code 
recommends, where reasonably practicable, the following: 

Provision of interpretation and translation facil ities, e.g. in  the communication of 
grievance and terms of employment. 

Training in the English language and communication skills. 

Training for managers and supervisors in the background and culture of racial minority 
groups. 

The use of safety signs, translations of safety notices, instructions through interpreters, 
instruction combined with industrial language training . 

(xv) Instructions and Pressures to Discriminate 

It is unlawfu l to issue instructions by personnel or l ine managers to junior staff to restrict 
the number of employees from a particular racial group. 

An example of pressure to d iscriminate is an attempt by a shop steward or a group of 
workers not to recruit members of a particular racial group, for example by threatening 
industrial action. 

The Code recommends that: 

Guidance be given to all employees, especially those in positions of authority or 
influence, on the relevant provisions of the law. 

Decision makers should be instructed not to give way to pressure to d iscriminate. 
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Giving instructions or bringing pressure to d iscriminate should be treated as a 
disciplinary offence. 

(xvi) Victimization 

It is unlawfu l to victimize individuals who have made allegations or complaints of racial 
d iscrimination, or who provided information about d iscrimination ,  for example by 
d iscipl in ing them or d ismissal . 

Guidance on this aspect of the law should be given to al l  employees and particularly 
those in positions of influence or authority. 

(xvii) Monitoring Equal Opportunity 

The Code recommends that employers should regularly monitor the effects of selection 
decisions and personnel practices and procedures in order to assess whether equal 
opportunity is being achieved. 

1 .  I nformation needed for effective monitoring may be obtained by records showing the 
ethnic origins of existing employees and job applicants. 

2 .  The employer should adopt the method of monitoring best suited to their needs and 
circumstances. However, the method adopted should be able to show that it is 
effective. The chosen methods should be d iscussed and agreed with the trade 
union or employee representatives to achieve their ful l  commitment. 

3 .  Employer should ensure that information on ind ividuals ethnic origin is collected for 
the purpose of monitoring equal opportunity alone, and is protected from misuse. 

The CRE recommends a comprehensive method for analyzing: 

The ethnic composition of the workforce of each plant, department, section, shift and 
job category, and changes in d istribution over periods of time. 

Selection decisions for recruitment, promotion, transfer and training accord ing to the 
racial group of candidates and reasons for these decisions. 

Unless there a large number of applicants, and the burden on resources would be 
excessive, reasons for selection and rejection should be recorded at each stage of the 
selection process. Simple categories of reasons for rejection should be adequate. 

Selection criteria and personnel procedures should be reviewed for indi rect 
d iscrimination. This information should be carefully and regularly analyzed .  
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Is there evidence that ind ividuals from any particular racial group: 

Do not apply for employment or promotion, or fewer apply than might be expected? 

Are not recru ited or promoted at all or are appointed in a significantly lower proportion 
than the rate of application? 

Are under represented in train ing or in jobs carrying higher pay, status or authority? 

Are concentrated in certain shifts, sections or departments? 

If the answer to the above questions is yes, the reasons for this should be investigated . 
If direct or indirect discrimination is found , action must be taken to end it immediately. 

Del iberate acts of unlawful d iscrimination by employees should be treated as 
d iscipl inary offences. 

(xviii) Positive Action 

Positive measures are allowed by law to provide encouragement to racial minorities to 
apply for jobs, and training for these employees who have been under-represented in 
particular work. 

A racial g roup is under represented if, at any time during the previous 1 2  months, either 
there was no one of that group doing the work in question , or there were 
disproportionately few in comparison with the group's proportion in the workforce at that 
establ ishment, or in the population from which the employer normally recruits for work 
at that establishment. 

Discrimination at the point of selection for work is not permissible. 

The Code recommends that where there is under representation of particular racial 
groups in particular work, the following measures should be taken: 

Job advertisements to reach members of these groups and encourage their 
appl ications. For example, through the use of ethnic minority press as well as other 
newspapers .  

Use of  employment agencies and career officers in  areas where these groups are 
concentrated . 

Recru itment and train ing schemes for school leavers designed to reach members of 
these groups. 
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Encouragement to employees from these groups to apply for promotion and transfer 
opportunities. 

Training for promotion or skill training for employees of these groups who lack particular 
expertise but show potential; supervisory train ing may include language training. 

(xix) Responsibilities of Employees, Trade Unions and Employment Agencies 

The Code also spells out the Responsibil ities of Individual Employees in Part 2 ,  the 
Responsibi l ities of Trade Unions in Part 3, and the Responsibi l ities of Employment 
Agencies in Part 4 .  

While the Code is the basic gu idance/best practice document issued by the CRE, i t  is 
supported by other more detailed guidance on specific issues, including the Employer 
Standard ,  RACIAL EQUALITY MEANS BUSINESS which g ives more detailed gu idance 
on the development of the racial equal ity, d iversity and equal opportunity policies. 

7.3 Equal Opportunities Commission (EOC) 

(i) Overview 

EOC administers the Sex Discrimination Act of 1 975, as amended and broadened in 
1 986; and the Equal Pay Act of 1 975, as amended in 1 984. 

It had an annual budget of £6,406, 1 59 in the fiscal year 1 996. (Annual Report, EOC, 
1 996) The EOC has a total of 1 67 permanent staff, including 34 staff employed on a 
job share or part time basis. In addition, the equivalent of 1 4  positions was covered on 
a temporary basis. This staff strength was in place as of December 31 , 1 996. 

The Sex Discrimination Act makes it unlawful to d iscriminate on the grounds of sex. 
Sex d iscrimination is not allowed in employment, education , advertising, housing, 
goods,  services or facil ities. It is also unlawful to d iscriminate against married persons, 
in employment or in advertisements for jobs. 

The Equal Pay Act requ i res that women must be paid the same as men when they are 
doing equal work. The Equal Pay Act appl ies to: 

Like or similar work 
Work which has been rated as equivalent 
Work of equal value 

7.4 EOC Code of Practice 1 985 
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(i) Introduction 

The EOC Code of Practice gives guidance to employers, trade unions, and employment 
agencies on measures to achieve equal ity on the basis of sex and marital status. As in 
the CRE Code, it covers: 

1 .  Recruitment. 
2. Genuine educational qualification. 
3.  Sources of recruitment. 
4. Advertising. 
5. Selection methods (tests, applications and interviewing). 
6. Promotion,  transfer and training . 
7. Terms of employment, benefits, facil ities and services. 
8 .  Grievance,  d iscipl inary procedures and victimization. 
9. Dismissals, redundancies and other unfavourable treatment of employees. 
1 0. Monitoring.  
1 1 .  Positive action (recruitment train ing and promotion; other working arrangements). 

In 1 -1 0 ,  the topics covered are almost identical, except that this EOC Code appl ies to 
sex and marital status. 

Under Positive Action, it may be useful to examine the code's appl ication to sex and 
marital status. 

(ii) Positive Action 

Recruitment, Training, and Promotion 

The Code recommends g iving special encouragement to, and providing specific training 
for, the minority sex if there have been few or no members of one sex in a particular 
work in employment for the previous twelve months 

Employers are encouraged to train their own employees (male or female) for work, 
which is trad itionally the preserve of the other sex. For example, train ing women for 
skil led manual or technical work. 

Positive encouragement to women to apply for management positions. 

Advertisements which encourage applications from the minority sex, but make it clear 
that selection will be on merit and without reference to sex. 

Encouraging employers to notify in job agencies that they (employers) wish to 
encourage members of one sex for vacancies, where few or no members of the sex are 
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doing the work in question .  Job agencies should tell both men and women about the 
position and let the under represented sex know that applications from them are 
particularly welcome; however it is unlawful to withhold information about job vacancies 
from one sex. 

(iii) Other Working Arrangements 

The Code encourages employers to explore with working parents their continuity of 
employment in the fol lowing ways: 

Part time or flex-time basis. 
Adequate personal leave arrangements available to both sexes, especially domestic 
responsibil ity at the time of child birth . 
Availabil ity of child care facil ities locally, or the feasibi l ity of establishing nursery 
facil ities on employer premises, or combining with other employers to provide these. 
Residential training could be facil itated for employees with young children. For 
instance, employers with their own residential training centres could possibly provide 
child care facil ities. 
The statutory maternity leave provisions could be enhanced, for example by reducing 
the qual ifying service period , extending the leave period , or g iving access to part time 
arrangements on return .  

The arrangements can be helpful to both sexes but are of particular benefit to women in 
helping them to remain in gainful employment during the years of child rearing. 

7.5 D isabil ity Discrimination Act (1 995) and the Code of Practice 

A code of practice (see the Code of Practice, 1 996 and Employers' Forum briefing 
paper, undated) has been issued by the Secretary of State for Education and 
Employment. As noted earlier, the code came into effect December 2, 1 996. The 
employment provisions of the Disability Discrimination Act ( 1 995) and the Disability 
D iscrimination (Employment) Regulations (1 996) protect d isabled people, and people 
who have been d isabled , from d iscrimination in the field of employment. The provisions 
also apply to people who no longer have a d isabil ity but have had one in the past. The 
code of practice g ives practical guidance to help employers and others - including trade 
organ izations and people who hire staff from employment businesses - in el iminating 
d iscrimination. 

The code appl ies in England , Scotland , and Wales. Similar to other regulations by the 
CRE and the EOC, the code is admissible in any proceed ings under the Act before an 
industrial tribunal or court. 

As noted earl ier, the code requires employers to make "reasonable adjustments" if their 
employment arrangements or premises place d isabled people at a substantial 
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disadvantage compared with non-d isabled people. The Act defines a d isabled person 
as someone with a physical or mental impairment which has a substantial and long­
term adverse effect on his/her abil ity to carry out normal day-to-day activities. 

(i) Exceptions 

The employment provisions do not apply to employers with fewer than 20 employees. 
The Act exempts armed forces, fire fighters, prison officers, employees who work 
outside Great Britain, police officers and employees who work on board ships, aircraft, 
or hovercraft. 

(ii) The Duty of Reasonable Adjustment 

The code gives the fol lowing 1 2  examples of adjustment which employers are required 
to make.  These are as follows: 

1 .  Making adjustments to premises. 
For example, the direction in which a door opens is altered for a wheelchair-user. 

2 .  Allocating some of the d isabled person's duties to another person .  
For  example, an appl icant has a d isability which causes vertigo. The job for which 
he/she is applying occasionally involves going onto an open roof, but he/she can 
otherwise do the job. The employer reallocates that minor requirement in the job to 
another employee. 

3. Transferring the d isabled person to fil l  an existing vacancy. 
For example, a sales representative develops multiple sclerosis and is unable to 
continue in the job because he/she has to g ive up driving. He/she is transferred to 
a vacant marketing post requ iring computer skills, for which he/she is given training. 

4. Altering work hours. 
For example, an employee with a mental health problem takes medication with 
side-effects which make it d ifficult for him/her to be alert in the morning.  He/she is 
allowed to start later in the day and to work flex-time. 

5. Assign ing the d isabled person to a d ifferent place of work. 
For example, an employee develops a d isability requiring use of a wheelchair. 
Her/his workstation on the third floor becomes inaccessible and so he/she is 
transferred to the ground floor. 

6 .  Allowing absence during working hours for  rehabil itation,  assessment or treatment. 
For example, an employee who develops Parkinson's Disease requires a course on 
physiotherapy. He/she is given time off to attend for treatment. 
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7. Giving or arranging training. 

1998 

For example, a team of computer operators are given tra ining on a new machine. 
To enable him/her to receive this train ing a visually impaired person is given 
add itional software so that he/she can use a computer with speech output. 

8 .  Acqu iring or modifying equipment. 
For example, an employee with severe arthritis in the hands is given a portable 
computer to enable note-taking during training lectures. 

9. Mod ifying instructions or reference manuals. 
For example, a new operating manual is introduced. A braille version is produced 
for a visually impaired employee. For an employee with a learning d ifficulty the 
supervisor provides oral instruction. 

1 0 . Modifying procedures for testing or assessment. 
For example, a person with restricted manual dexterity might be d isadvantaged by 
a written test, so an employer might have to g ive that person an oral test. 

1 1 .  Providing a reader or interpreter. 
For example, a deaf employee who is being considered for promotion is to be 
interviewed by two senior managers. He/she l ip-reads slowly which inhibits 
performance in an interview. To enable him/her to compete fairly with other 
candidates, a sign language interpreter is provided for the day of the interviews. 

1 2 . Provid ing supervision. 
For example, a support worker is made available when needed to help an individual 
whose d isabil ity leads to uncertainty or lack of confidence. 

(iii) Recruitment 

The Act indicates that it is unlawful for an employer to d iscriminate against a d isabled 
person: 

1 )  in the arrangements made for determining who should be offered employment;6 

2) in the terms on which the d isabled person is offered employment; 
3) by refusing to offer, or deliberately not offering, the d isabled person employment. 

6 Accord ing to the code, the word "arrangements" has a wide meaning. 
Employers should avoid d iscrimination in ,  for example, specifying the job, advertising 
the job, and the processes of selection, including the location and timing of interviews, 
assessment techniques, interviewing, and selection criteria. 
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(iv) Job Specification 

The code ind icates that the inclusion of unnecessary or marginal requ irements in a job 
specification can lead to d iscrimination . For example, an employer stipulates that 
employees must be "energetic," when in fact, the job in question is largely sedentary in 
nature .  This requirement could unjustifiably exclude some people with disabil ities. 
Another example is requirement of a driving l icense when a job requires l imited 
travell ing. 

The code also prohibits blanket exclusions. An example would be an employer 
stipulating that candidates for a job must not have a history of mental i l lness, bel ieving 
that such candidates will have poor attendance. 

(v) Advertising 

Accord ing to the Act, "advertisement" includes every form of advertisement or notice, 
whether to the public or not. This includes internal memos. 

The code encourages employers: 1 )  to provide information about jobs in alternate forms 
such as in large print, in brail le, on tape, or on computer d isc; 2) to welcome 
appl ications from disabled people; 3) asking applicants whether they need an 
adjustment and what it might be. 

(vi) Selection 

The code makes suggestions for reasonable adjustments for an employer in order to 
make arrangements for interviews, such as rearranging the time, ensuring that the 
interviewer's face is well l it when interviewing someone with a hearing or visual 
impairment; providing travell ing expenses for a support worker or reasonable cost of 
travel by taxi, rather than by bus or train; holding an interview in alternative accessible 
room where the normal interviewing room for other candidates is not accessible to 
disabled people; to allow an applicant to bring a supportive person to assist in 
answering questions that are not part of tests; and to allow a longer time for an 
interview for someone with a hearing impairment using a sign language interpreter. 

(vii) Aptitude and Other Tests 

The employer may need to revise the test, or the way the results of tests are assessed , 
to take account of specific disabled candidates, such as, accepting a lower pass rate for 
a person whose d isability inhibits performance in such a test. 
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(viii) Discrimination in Other Areas of Employment 

1998 

An employer is prohibited from discriminating in terms and conditions of service, 
arrangements made for induction, arrangements made for employees who become 
d isabled , opportunities for promotion, transfer, train ing or receiving any other benefit, or 
refusal of such opportunities, pensions, d ismissal ,  or any detriment. 

The code also applies to disabled contract workers. 
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7 .6 Anti-Discrimination Legislation and Codes of Practice in Northern Ireland 

Legislation 

Prohibited 

Legislation 

Britain 

Sex Discrimination Act 1 975; 
Equal Pay Act, 1 970 

Sex, gender pay d iscrimination; 
Grounds marital/family status 

Race Relations Act 1 976 

Prohibited Grounds Race, Ethnic orig in 

Legislation None 

Prohibited Grounds None 

Legislation The Disabil ity Discrimination 
Act 1 995 

Prohibited Grounds Physical and Mental Disabil ity 

Northern I reland 

Sex D iscrim ination Order  
1 976; Equal Pay Act 

sex, gender pay 
d iscrimination 
marital/family status 

Race Relations (N I )  Order 
1 996 

Race, Ethnic Origin 

Fair Employment (NI) Act 
1 989 

Religion/Political Belief 

Same 

Same 

Legislation European legislation may also be relevant; especially Article 1 1 9 of 
the Treaty of Rome and the various equality d irectives 

Source: Adapted from Mackander. Anti Discrimination Law in the United Kingdom 
FactSheet. undated . 

41 



Employment Equity International Best Practice Report 1998 

7.7 AntiaDiscrimination Legislation and Codes of Practice in  Northern Ireland 

Fair Employment Commission 

The Fair Employment Agency was established under the first 1 976 Fair Employment 
legislation in Northern I reland by the UK government. The original Act came about as a 
result of Civil Rights advocates demands concerning discrimination in employment 
against Cathol ics. The Civil Rights advocates asserted that Catholics were badly 
represented in the middle and senior parts of the public sector, in  the professions and 
in the private sector; in the white collar and skilled manual employment. Catholics were 
over-represented in unskil led jobs and among the unemployed . It was felt that 
discrimination in employment arose because of d irect d iscrimination . As per the 1 99 1  
Census, there were 238, 274 (39.8%) economically active Roman Catholics and 361 ,  
572 (60.2%) economically active Protestants (SACHR Report, June 1 997). 

The FEC made recommendations to the government to make the legislation more 
effective. One of the recommendation was that there should be detailed monitoring of 
the rel igious composition of the whole of the Civil Service. The government accepted 
this recommendation. A number of other recommendations were also made by the 
Northern I reland Stand ing Advisory Commission on Human Rights (SACHR), a body 
set up under the 1 973 Constitution Act to advise the Secretary of State on human 
rights. The government accepted several of these recommendations made by the 
(SACH R) and in 1 989 a new Fair Employment Act was established which came into 
force in January 1 990. 

The 1 989 Act introduced compulsory registration of all public employers and private 
firms with more than 1 0  employees; compulsory monitoring of the workforce and , for 

public and large private companies (251 plus employees), compulsory monitoring of 
appl ications and appointments regularly (at least three-yearly) formal reviews of 
recruitment, training and promotion practices to determine if fair participation was being 
provided ; and the use of affirmative action goals and timetables to remedy under­
representation.  

The FEC deals solely with d iscrimination on the grounds of religion or politics and 
inequality in terms of rel igion. The legislation provided that al l  employers with more than 
1 0  employees should monitor the relig ious composition of their work force by 9 
standard occupational categories and report this information on an annual basis to the 
FEC. In addition, the FEC was g iven wider investigative powers. As noted above. all 

employers were required every 3 years to carry out a fair employment review to 
establish whether the company was providing fair participation in employment. 

In the Code of Practice drawn up to advise employers on how to implement the 
legislation,  it is stated : 

"What is required is that you afford opportunities to both communities and , where a 
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community is under-represented, you take affirmative action steps to remedy that 
under-representation. Accordingly, you must ask yourself whether, in the light of all 
factors known to you, and including advice from the Commission, the composition of the 
workforce and your recent recru its as revealed by monitoring is broadly in l ine with what 
might reasonably be expected . If it is out of l ine then you must ask yourself why this is 
so and what affirmative action is needed in order to bring about fair participation by both 
Protestants and Roman Catholics." 

The FEC issued a general "Code of Practice " (1 989), which came into effect on 
December 3 1 , 1 989. The Code has several sections. It starts with an introduction and 
includes a section each on the role of employers; duties on employers; indirect 
d iscrimination ;  the role of trade unions, their representatives and their members; the 
role of employees; and the role of employment agencies. Section 2 contains a synopsis 
of the background to the Act, section 3 outlines the role of the FEC; and section 4 
contains a description of the role of the Fair Employment Tribunal. 

The FEC has also issued two d ifferent Guides for Employers (both undated) entitled 
"Section 3 1  Review: A Guide for Employers" and "Taking Affirmative Action: A Guide for 
Employers" u nder Fair Employment (N . I . )  Act 1 989. Below is a summary of some of the 
key points in the Section 31 review guide. 

1 .  I ntroduction 

Under the statute , employers registered with the FEC have a statutory duty to carry out 
a periodic review their workforce compositions and employment practices. The purpose 
of the review is to enable employers to determine whether or not Protestants and 
Roman Cathol ics are enjoying or l ikely to continue to enjoy fair participation in 
employment in the employer's organization. 

In addition, the review should assist in identifying appropriate practical AA programs to 
this end ( i .e. equal ity of opportunity and fair participation); employers are required to 
set goals and timetables as a means of measuring change and assessing the 
effectiveness of the employer's AA measures. 

The FEC has a statutory duty to give advice to employers in relation to the conduct of a 
review. 

2. What is a Review? 

Scope: Under Section 31  of the Act, all registered employers are required to conduct 
periodic reviews of the composition of employees; b) the employment practices and 
procedures of the organization, including recruitment, train ing for employment in the 
organization;  train ing within the organization; and promotion. 
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i) The review of composition should include an analysis of employees, appl icants, 
appointees and job leavers. Redundancy practices should be included when 
reviewing employment practices. 

i i )  The review must be carried out no more than 3 years after the date of 
registration with the FEC and subsequently at intervals of no more than 3 years. 

i i i )  The FEC recommends that employers conduct a review at an early stage and 
carry out frequent reviews; the FEC has the power to d irect an employer to carry 
out more frequent reviews. 

iv) Code of Practice: In carrying out a review, an employer must take into account 
the contents of the "Code or Practice". 

v) The review should be conducted in a formal manner with a written report 
prepared . 

vi) Although,  the main responsibil ity for providing equal ity of opportun ity rests with 
employers, individual employees and their representatives also have a part to 
play. Employers should consult with recognized trade un ions or employee 
representatives and provide them with an opportunity to put forward their views. 

3. 1 .  Equal Opportunity Pol icy (EOP): 

i) EOP should include a statement of the organizations's commitment to ensuring 
fai r  participation and provid ing EO to job appl icants regardless of rel igious bel ief 
or pol itical opinion; 

i i) A statement that it will ensure that job appl icants will not be d iscriminated against 
on the grounds of rel ig ious bel ief or political opinion; 

i i i )  Commitment to consult with recognized trade unions or workers' representatives 
on the implementation and regular review of the pol icy and any AA program 
which may be identified as necessary; 

iv) Appointment of a senior member of staff to be responsible for the implementation 
and regular review of the policy; 

v) A joint declaration by the employer and appropriate trade union/s or employee 
representatives to maintain a neutral and harmonious working environment. 

vi) Provision of internal grievance procedure and confirmation that the organization 
will regard any complaints of d iscrimination as a matter of utmost gravity and that 
such complaints will be dealt with sympathetically and confidentially. 
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vii) A commitment to make any form of unlawful d iscriminatory behaviour a serious 
d iscipl inary offence. 

vii i) A commitment to make the pol icy known to all employees and to job applicants. 

3.2. Composition of the Workforce: 

i )  I n  addition to the overal l representation of Protestants and Catholics in the 
workforce, employers are required to examine the 9 occupational groupings to 
see if there are concentrations of Protestants and Catholics in certain categories 
which might indicate an imbalanced workforce within the undertaking. The total 
workforce and the nine categories should be analysed by male and female and 
for rates of pay for d ifferent jobs. 

ii) It may also be necessary to carry out a workforce analysis of the composition by 
departments, workshops, or more specific job groupings to examine fair 
participation and an indication of d isproportionate representation of people of 
one religion. 

i i i) If an organization has more than one location , each location must be examined 
for fai r  participation as outl ined above. 

3.3.  Monitoring Applicants and Appointees 

i)  As a part of a review, an employer should monitor the composition of job 
appl icants and appointees in its organization; this information will assist the 
employer in examining the current composition of the workforce in the 
organization . 

i i) All reg istered employers are required to obtain information and assess the 
composition of job applicants on a regular (at least, once a year) basis. All public 
authorities and private sector employers with more than 250 employees are 
requ i red to submit this information to the FEC on an annual basis. 

i i i) In carrying out a review under Section 31 , the FEC considers that each stage of 
the recruitment procedure should be monitored by an employer to identify the 
success rates of Protestants and Catholics appl icants at each stage. This should 
be done for each separate recruitment exercise. A d iscrepancy in the rates of 
applications and appointments of the two rel ig ious groups must be examined 
and reasons for such occurrence sought. 

iv) An employer should analyze appl icant flow to determine whether the pool of 
applicants for that organization contains a fair representation of members of the 
two rel ig ious groups. 
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v) If under-representation is found in the appl icant flow data and the existing 
workforce composition , an employer needs to examine its employment practices 
and procedures for any h iring requirement that may have a d isproportionate 
impact on either of the rel ig ious community members. If so, this is unlawful even 
if it is done unintentionally. 

vi) An employer must examine the employment practices and procedures of the 
organization to ascertain whether or not equality of opportunity is being provided 
and where problems are identified ,  the employer needs to examine staffing 
practices such as recruitment, training for employment in the organization, 
train ing opportunities for employees, promotion, transfers, redundancy, job 
leavers, and access to benefits. 

vi i) In the review, an employer is to assess: the present composition of the 
workforce, among any group of employees, and the composition of applicants 
and appointees to the organization. Each of these areas should be compared on 
the availabil ity of Protestants and Catholics for employment in the catchment 
area. In the written report to be submitted to the FEC, the employer's 
conclusions on whether or not the composition of the workforce, appl icants and 
of recent recruits is broadly in l ine with what might reasonably be expected 
should be included in the report. 

4. Affirmative Action 

i)  I n  the absence of fai r  participation, employers must undertake AA, including the 
use of goals and timetables. AA consists of anything necessary to get results, 
consistent with the legislation. 

i i) Successful implementation of AA requires consultation with recognized trade 
unions or employee representatives following the review and prior to the 
introduction of any AA program and at various stages thereafter. 

i i i) The type of AA measures which are appropriate will follow from the analysis of 
the review. Each organization should draw up a program su itable for its particular 
needs. For instance, where members of one community are applying in fewer 
numbers than might reasonably be expected , advertisements could include a 
statement that appl icants from that group are particularly welcome; if a lower 
proportion of members of one community are recruited than a replacement of the 
recru itment procedures may be necessary; and if fewer members of one 
community are represented in senior positions than might reasonably be 
expected, it may be appropriate to devise a train ing or development program to 
assist in promotions of the members of that group but would not exclude 
members of any other group. 
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iv) "Chil l  Factors" occur when members of one community feel d iscouraged or are 
prevented from applying for employment in an organization because it is 
traditionally associated with the other community. Some of the measures include 
inviting appl ications from the under-represented group to achieve a more 
representative pool; provision of training; and amendments to redundancy 
procedures to ensure that last in first out (LIFO) does not operate to the 
d isadvantage of new hires from the under-represented group. 

v) Goals and timetables should accompany AA measure to measure progress 
towards the achievement of fair representation.  Goals should be both realistic 
and challenging. 

5. Fair Participation 

i)  Cathol ics and Protestants should be represented proportionately in terms of 
extent of employment, types of employment and levels of employment. 

6 .  Catchment Areas 

i i) A catchment area can be defined as the area from within which an employer 
would reasonably be expected to recruit for particular jobs in h is/her 
organization. It is rare that an employers's catchment area corresponds exactly 
to the area in the immediate vicinity of the company's premises. 

i i i )  The first need is to identify the area from which the current workforce is d rawn 
from by each occupational group and location; the second to examine the home 
addresses of recent job applicants. The employer is then in a position to define 
the geographic areas which provide the existing workforce and job appl icants. 
The employer is therefore in a position to identify geographical areas which may 
be within reach but which are providing very few or no employees or job 
appl icants. Reasons for this should be examined . 

iv) There are a number of factors which help to determine the area from which a 
company draws its labour: these include a. rates of pay; b. methods of notifying 
vacancies; specific qual ifications or specialized abil ities; c. travel l ing conditions ( 
accessibil ity in terms of public transportation, travell ing time, shift work, e tc.); d)  
alternative employment in terms of proximity of other companies, working 
conditions, rates of pay etc. 

v) After the appropriate catchment area has been identified for each major job 
group the employer should seek to assess the availabil ity for employment of 
members of each community within those catchment area. For each catchment 
area, the employer should examine the community composition of a. the overall 
population; b. the unemployed ; c. people with skil ls for the particular job; d .  
school-leavers. 
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vi) In making an assessment re. fair participation, an employer should compare 
h is/her own workforce compositions to these figures. 

vii) Employers should also consider the availabil ity of promotable or trainable 
members of the under-represented group within h is/her own organization .  

"Taking Affirmative Action: A Guide For Employers " issued by the FEC under the Fair 
Employment (N . I . )  1 989 contains, among other things, a helpful checklist or menu on 
employment practices/ procedures. In order to remove under-representation ,  it is 
suggested that employers adopt formal and objective recru itment and selection and : 

1 a. Abandon or modify practices by ending word of mouth recruitment; ending the 
use of unsolicited appl ications; removing employment requ i rements or conditions 
which are not strictly job related ; abandon preferences in recruitment, selection 
or promotion for friends and relations of existing employees; people with longest 
service etc. 

1 b. Take Positive measures by drawing up a clear pol icy to promote equality of 
opportunity in recruitment, training, and promotion practices; al locate overal l 
responsibil ity for EO policies and practices to a senior manager; appoint an EO 
manager/officer; outl ine responsibil ities relating to EO on job descriptions of 
managerial and supervisory staff; develop clear objectives and performance 
indicators relating to EO with managers; ensure that policies and practices are 
communicated clearly to existing employees, new recru its, job appl icants and 
potential employees; develop a program of train ing to ensure that al l  staff are 
ful ly aware of the company's commitment to EO; provide train ing and guidance 
for persons in key decision making areas-senior executives, personnel, 
managerial/supervisory staff, reception ;  consult with appropriate recognised 
trade unions, employee representatives or the workforce on the implementation 
of EO pol icies and any amendments to practices; make clear that breaches of 
EO policy will be regarded as misconduct and could lead to discipl inary 
proceed ings; include fair participation ,  AA and goals and timetables as part of 
the EO pol icy; and ensure that individuals in selection are g iven gu idance and 
training on sound selection procedure. 

1 c. Workplace environment: I nclude statements relating to d iscrimination,  
intimidation and harassment in d iscipl inary procedures, includ ing making them a 
discipl inary offence; develop a separate grievance procedure to deal with cases 
of d iscrimination , harassment and victimization; establish joint employee-staff EO 
committee; and ensure that social and recreational facil ities are desegregated 
and that under-represented employees are encouraged to participate. 

2 .  Outreach measures (to attract applicants): 
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The goal is to encourage appl ications from members of the under-represented 
community and promote a positive image of the company. Evan when not 
engaged in recruitment, a number of the following measures can be helpful in  
deal ing with the "chil l  factor'' problems with under-represented community. 

Advertising: 

Advertise all vacancies in media that wil l  reach all potential candidates; advertise 
vacancies in the press read by the under-represented community; insert a phrase in 
advertisements encouraging applications from members of a minority community for 
employment, training or promotion;  contact schools and build up l inks to encourage 
students from the under-represented community to apply for jobs; use employment 
agencies, community groups, job clubs and career offices in areas where under­
represented g roups are concentrated ; request staff in job markets (T&EA offices) to 
canvass vacancies through offices in appropriate catchment areas; establish contact 
with groups representing the under-represented community and arrange plant or office 
tours for such groups; use work experience, work shadowing, placements etc. to give 
under-represented groups the opportunity to see the work and workplace for 
themselves; hold meetings with influential ind ividuals and organizations within the 
under-represented community in order to encourage applicants from that community; 
include representatives from the under-represented community on 
recru itment/selection/promotion panels; encourage employees from the under­
represented groups to encourage applicants from their community; encourage 
representatives from the under-represented community to apply for personnel and 
management jobs; publicize commitment to fair employment in the local press read by 
the under-represented community such as feature articles, 'human interest' stories; 
invite such representatives to open days, factory visits and other promotional events; 
sponsor sports and especially youth events by giving support to local teams. 

3. Promotion 

Circulate widely the details of all promotion opportunities; encourage employees from 
the under-represented groups to apply for promotion opportunities; examine all 
promotion procedures for d irect or indirect discrimination; develop an inventory of 
minority skills and experience; in itiate train ing programs and encourage under­
represented employees to apply for this training if they lack essential skil ls; formalize 
promotion procedure and ensure arrangements for promotion are systematic and 
objective; introduce counsell ing for career development to encourage under­
represented groups to develop their ski l ls and apply for promotion; review seniority 
practices and existing collective agreements; introduce procedures which allow for 
accelerated promotion to senior grades where existing middle management appl icant 
groups have a good representation of under-represented group employees; consider 
the introduction of secondment procedures, early retirement or career breaks to attempt 
to deal with imbalances in senior grades; and require the personnel department or 
person responsible for recru itment/promotion to explain why apparently qualified under-
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represented cand idates are not applying or are fail ing to secure promotion. 

4. Training 

4. 1 .  Positive action training for existing employees 

1998 

Examine al l training arrangements to ensure that no d irectly or indirectly d iscriminatory 
requirements or cond itions are appl ied in training ; encourage under-represented 
employees to avail of all train ing opportunities; audit participation of under-represented 
groups on training courses; introduce training schemes where specific skills are 
generally not available among under-represented employees; introduce training 
schemes which are designed to identify potential in new employees and thereby 
accelerated promotion . 

4.2. Outreach training 

Establish train ing schemes for school leavers and encourage such school leavers from 
the under-represented community to avail of these schemes; establish special training 
programs such as technical ,  work experience or motivation training with schools which 
serve the under-represented group; establish training programs with particular 
community groups; establish training programs aimed at training and/or recruiting those 
not currently employed ; target training at a particular geographical location in Northern 
I reland ; training may be confined to a particular group etc. 

5.  Redundancy 

Abandon any practice or procedure which has an adverse impact upon members of the 
under-represented community such as length of service (LIFO-last in first out) as a 
method of selection for redundancy; consult with recognized trade unions or employee 
representatives on the development of an alternative procedure which does not 
adversely impact on under-represented employees, that is, non-discriminatory criteria 
based on objective measures of performance, skills, qual ifications and d iscipl inary 
records ;  negotiate a redundancy scheme which may affect a proportionately smaller 
number of persons from the under-represented community in the workplace. 

6 .  Other measures 

Consider transportation d ifficulties experienced by under-represented applicants or 
employees and encourage transportation sharing or company transport. 

The FEC's Fair Employment Code of Practice and its decisions provide guidance to 
employers and increased awareness on important areas of systemic d iscrimination 
such as sectarian harassment, removal of job barriers, positive and 
proactive actions. 
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An increasing number of cases have been settled before reaching the Tribunal. Unl ike 
the Industrial Tribunal in Great Britain, the Fair Employment Tribunal in Northern I reland 
is a special ist body. The representatives of Tribunals in Northern I reland are chosen 
from panels of people with expertise in fair employment areas; a majority of cases in 
I ndustrial Tribunals in Great Britain are industrial rather than d iscrimination related . 
However, the Fair Employment Tribunal has a structure similar to the Industrial Tribunal 
with a lawyer as a chair and representative of each side of industry (Cooper in 
MacEWEN,  1 997; interview March 1 998). 

The FEC recovered £ 579, 640 total compensation in the 57 settled applications during 
1 994/95. A total of £87, 294. 70 compensation was recovered in 8 complaints upheld by 
the FE Tribunal. 

The FEC receives annually and publ ishes the results of returns from all public sector 
bod ies and almost 4,000 private sector companies with a combined total of more than 
397,000 workers. According to this monitoring information (supplied to the FEC under 
the 1 989 Act), both the number appl icants for, and appointments to, jobs in the public 
sector and in private sector firms with more than 250 employees, by rel igion and 
gender, increased for men and women between 1 991 to 1 996. There have been also 
increases in the Catholic shares of appointees to both the public and private sectors� 
particularly among men in the private sector, where the proportion rose from 34.8% to 
45.4% between 1 991  and 1 996. According to the FEC, based on the these figures, 
there is no evidence that either community (Protestants or Catholics) is experiencing 
systemic d iscrimination at the point of selection (SACHR Report, June 1 997). 

Measurable progress: 

In 1 994, the FEC analyzed the employment practices of a sample of 268 private sector 
companies with almost 1 70,000 employees (FEC, 1 995; SACHR, June 1 997). The 
results showed a considerable turnaround from the low rates of equality-based 
employment practices uncovered in the 1 986 survey by the Policy Studies Institute 
when very few employers had formally put in place a system of monitoring (Policy 
Studies I nstitute, 1 987; SACHR, June 1 997). 

In its 6th Annual Report 1 994/95 the FEC reported that between 1 990 and 1 994 the 
overall proportion of Catholics in every occupational groups had increased with the 
largest increase being in managerial (3.9 %increase for managers and administrators) 
and professional occupations (5.4% increase). The Commission concluded that about 
half the under-representation of Catholics both in employment and in the top two socio­
economic groups had been eliminated in employment in four years of monitoring . 
However, while roughly 40 percent of the economically active were Catholics ,  this group 
represented over 50% of the male unemployed and almost 65 % of the long-term 
unemployed. Accord ing to Cooper, the chil l factor ( that is the hostile work 
environments inside companies and fear of going to work in hostile areas) is a major 
cause of inequality. Hence action taken to bring equality and el iminate d iscriminatory 
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employment practices, accord ing to the FEC, may be insufficient on its own. Hence 
the promotion of affirmative action remains the key mechanism for achieving this end . 
By the year 1 994/95 a total of 20 large organizations had written and bind ing 
agreements to AA programs and a further 1 0  were in the process of doing so. 

FEC had also sought and obtained Section 31 reviews of recruitment, training and 
promotion practices from employers with more than 50 employees, representing some 
85 percent of the registered workforces. FEC had a major program of fol low-up work 
with these organizations. (Sloane and Mackay, February 1 997). 

According to Cooper," a marked weakness of equality legislation the world over is that 
the benefits of increased opportunity are felt by the most advantaged section of minority 
communities while the most d isadvantaged are left largely untouched . . .  FEC has 
always argued for a two pronged attack on employment inequality: well enforced fair 
employment action all ied to wel l-funded government measures d irected at areas of h igh 
unemployment and social d isadvantage . . .  Only by combining government pol icy to 
assist the d isadvantaged, together with effective fair employment legislation can the 
unemployment d iscrepancies be removed." (Cooper in MacEWEN ,  1 997). 

Weaknesses of the FEA 

Accord ing to Cooper, the 1 989 FE Act needs some amendments to : 1 .  authorize more _ 
refined monitoring of the workforce. At present monitoring is l imited to employers with 
50 or more employees. All employers regardless of size need to be monitored ; 
2. indirect d iscrimination should be clearly defined ; the definition of monitoring by hours 
of work should be clarified . For instance, at present, labour force monitoring is confined 
to workers who worked 1 6  hours of more. There is no distinction made between 1 6  
hours to 40 hours. 

8. CANADA 

8.1  Overview 

Legislation in most Canadian jurisdictions allows for the development of special 
programmes to reduce the inequal ities experienced by the four groups designated as 
being d isadvantaged in the labour market - women, aboriginal people, visible minorities, 
and persons with d isabil ities (Jain and Hackett, 1 989). Canadian employers are largely 
protected from the charge of reverse d iscrimination .  Section 1 6(1 ) of the Canadian 
Human Rights Act explicitly permits the implementation of special programmes that will 
prevent or reduce d isadvantages to minority groups or remedy the effects of past 
d iscrimination against these groups. 

Canada further confirmed its commitment to the principles of equal ity rights and 
employment equity in passing the Constitution Act of 1 982. Section 1 5(2) of the 
Canad ian Charter of Rights and Freedoms, which forms part of the Constitution Act, 
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expl icitly states that the equal ity rights guaranteed in Section 1 5(1 ) "[do] not preclude 
any law, programme, or activity that has as its object the amelioration of conditions of 
d isadvantaged ind ividuals or groups." 

The most extensive employment equity measures in Canada are in the federal 
jurisdiction.  These include the Employment Equity Act, also known as the Legislated 
EE Programme (LEEP), and the Federal Contractors Programme (FCP). Both 
measures were in itiated in 1 986. The Employment Equ ity (EE) Act was recently 
revised by the Parl iament with the revisions that came into force on October 24th , 1 996. 
This act replaces the EE Act of 1 986. The act expands coverage to the federal public 
service for the first time. The act's coverage of federally regulated employers in 
banking , communications, and transportation and federal crown corporations will 
continue as before. (Jain,  1 997) 

Employment Equity Legislation 

As before (in 1 986), the EE Act appl ies to federal crown corporations and federally 
regulated private sector employers with 1 00 or more employees. The legislation 
requires these employers to file an annual report with Human Resources Development 
Canada (HRDC). Under the previous act (1 986) employers were required to provide 
annual information on the representation of the four designated groups by twelve 
occupational groups and salary ranges, as well as hires, promotions, and terminations. 
Under the new act (1 995), in  add ition to this statistical information ,  employers for the 
first time will also be required to include in their annual reports (1 ) a description of the 
measures taken to implement EE and the results achieved , and (2) the consultations 
between the employer and its employee representatives concerning EE 
implementation, (Taggar et a l . ,  1 997). 

Federal Contractors Programme (FCP) 

FCP was established through a directive of the federal Treasury Board at the same time 
as the act was enacted in 1 986. It applies to all Canadian firms (mostly provincially 
regu lated) with 1 00 or more employees who bid on federal contracts worth $200,000 or 
more. Under this programme, contractors are required to sign a certificate of 
commitment to design and carry out an EE plan. Contractors that do not meet their 
commitments may ultimately face exclusion from future government contracts. The 
contractors are not required to file an EE plan with the government, only a commitment 
to develop and implement such a plan subject to on-site compliance reviews by EE 
officers from Human Resources Development Canada. 

Approximately 1 ,295 contractors with a workforce of more than a mil l ion ( 1 , 1 1 8 ,  1 55) 
workers were certified under the FCP. A majority of contractors (689) are from Ontario, 
fol lowed by Quebec (301 ). 
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8.2 "Best Practices" 

1998 

A study conducted by Jain (Jain and Hackett, 1 989) developed an Employment Equity 
I ndex based on a review of research in the United States and Canada. Its purpose is to 
al low employers to develop best practices to implement and evaluate the effectiveness 
of EE programmes. It consists of the following factors: 

1. Accountability 
2. Numerical Goals and Timetables 
3. Monitoring and Control Mechanisms 
4. On-Going Publicity 
5. Employment Practice Review 
6. Special Target or Designated Group Recruitment and Training Efforts 
7. Employment Equity Committee or Co-Ordinator 
8. Resources or Budget 

Accountability: 

Research ind icates that employment equity programmes are more l ikely to succeed 
when l ine managers are incorporated into the planning and implementation of the 
programme and held responsible. Thus, l ine managers' performance assessment and 
subsequent l inkage of success to bonuses, salary increase or promotion facil itate 
acceptance and adoption of employment equity throughout the organization. 

Numerical Goals and Timetables: 

Numerical goals and timetables are instrumental in facil itating the effectiveness of 
employment equ ity programmes. Employment equity programmes should specify all 
the designated g roups (not just one) and specific goals and timetables ranging from 1 
to 5 years. 

Monitoring and Control Mechanisms: 

Effective monitoring is necessary to the implementation of an employment equ ity 
programme. Regular evaluations can indicate progress being made toward set 
objectives and the need for suitable corrective action or adjustment. This should 
include: period ical reports of progress toward meeting goals, flow information on 
staffing;  and adequate systems for human resource information management. 

On-Going Publicity. 

A major step in the development and implementation of an effective employment equity 
programme is to clearly communicate company policy to employees. These include 
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video and/or memorandum sent by senior management; annual reports ; workplace 
posters ; communication in several languages in company newsletters and other in­
house organs. 

Employment Practice Review: 

One of the critical requisites to an effective employment equity programme is the 
identification and el imination of unfair discriminatory barriers to employment 
opportunities. These can include: reviewing and updating job description/specifications; 
monitoring staffing practices; ensuring job requirements are job related ; interviewer 
training; val idating tests and other staffing procedures. 

Special Designated Group Recruitment and Training Efforts: 

These include proactive efforts to recru it and train designated group members ;  ensuring 
that recruiting teams are represented by members of designated groups; making 
recruiting material available in several languages; mentoring programmes; as wel l  as 
special measures in the form of flextime, internal and external communications, work 
sharing , child-care and educational assistance such as bursaries. 

Employment Equity Committee or Co-Ordinator. 

Co-ord inators and committees are helpful in developing , implementing and monitoring 
employment equity programmes. Workplace forums with equal numbers of employee 
and management representatives and trade unions participation where workplaces are 
unionised can be very helpful in this respect. However, it is important to have a full-time 
co-ord inator from senior management responsible for co-ord inating the work of the 
committee. 

Resources or Budget: 

In  their study of employment equity programmes in nine large companies in several 
industries in the US, Vernon-Gerstenfeld and Burke (1 985) found that most effective 
employment equ ity programmes are funded from separate budgets designated solely 
for this purpose. Hence, in order for an employment equity programme to go beyond 
tokenism, adequate resources must be allocated . 

8.3 Best Practices of Selected Canadian Organizations 

Based on some of the large Canadian Chartered Banks, here are some of the best 
practices they are fol lowing in order to enhance and implement effective EE 
programmes: 
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1 )  Requ iring diversity competence of managers; 

1998 

2)  Mentoring programmes for racial minorities, women, and aboriginal persons; 
3) Identification and development of potential leaders i .e. managers; 
4) Alternate work arrangements; 
5) Flexible work week (e.g. one hour a day more in the first week, Monday to Friday 

and one more hour from Monday to Thursday the following week, and Friday off); 
6) Flextime; 
7) Telecommuting; 
8)  Job sharing;  
9) Each of the six chartered banks in Canada have an ombudsperson ;  
1 0) Awareness training; 
1 1 ) Videos on the theme of valuing people and diversity; 
1 2) Employee surveys; 
1 3) I n-house publications; 
1 4) Outreach activities and sponsorships to recruit racial minorities, aboriginals, and 

persons with d isabil ity; 
1 5) I nclusive approach ; 
1 6) Employment systems review to remove job barriers; 
1 7) Goals and timetables to achieve a more d iverse workforce; 
1 8) Diversity working groups to capitalize on d iverse employees, that is, racial 

minorities, women, and others; to serve customers of d iverse backgrounds and 
markets and to improve business performance; 

1 9) Establ ishing task forces consisting of senior management, women, and other 
minority groups to assess the status of EE; 

20) Having an outside consulting firm do an attitude survey and make 
recommendations on the status of EE within the organization, on aspects such as 
maternity leave policies, and career advancement; 

2 1 ) Hold ing career fairs to advertise job vacancies; and 
22) Options for working from home for both women and men. 

8.4 Best Practices by Individual Canadian Organizations 

Recruitment and Selection Initiatives 

1 )  An employer has in itiated a pilot project to integrate persons with developmental 
d isabil ities into the workforce in partnership with the Downs Syndrome Association 
in the National Capital Region. 

2) One employer in the transportation industry reported that a special ized industry­
related campaign resulted in the hiring of women bus operators. 

3) A small number of employers reported that before employment opportun ities 
became available, they conducted orientation programmes for potential designated 
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group employees by provid ing tours of the facil ities, information on entry-level skill 
requ irements, employee benefits, and health and safety issues. 

4) One employer conducted trial interviews with potential applicants in co-operation 
with an employment agency's job finding club for d isabled persons. 

5) A few employers also held recruitment activities at the actual locations where job 
openings were to be fil led . For instance, in  order to recruit aboriginal candidates, 
two employers went to reserves to publicize job openings and explain the 
requirements. 

Seniority and Promotion Initiatives 

6) The Saskatchewan Wheat Pool (SWP) had a unique and innovative programme 
for designated group members from January, 1 993 to January, 1 995. The 
designated group members received 6.2 years credited seniority. It assisted 
designated group members in acquiring promotional opportunities during layoff 
and recal l  in various unionized positions within SWP. 

Training and Development Initiatives 

7) A small number of employers implemented specialized industry train ing and 
internship programmes to provide designated group members with the basic skills 
to qual ify for entry into the industry. For example, a) an employer i n  the water 
transport industry trained aboriginal women for work in marine and shipyard 
offices; b) an employer in the trucking industry participated in a six week training 
work placement programme for aboriginal candidates so that they could gain the 
basic skil ls needed to qual ify for l icenses and entry into the industry; c) employers 
in several federally regulated industries provided training in computer skills and 
work placement opportunities to enable persons with disabilities to qual ify for 
employment. 

8) An employer created a bridging programme to help women in traditional positions 
enter non-traditional fields of employment. 

9) A summer camp designed to introduce students to all aspects of radio, attracted 
senior h igh school students from the designated groups. A broadcaster carried out 
a variety of measures to strengthen the technical and journalistic skills of aboriginal 
persons. 

1 0) The Canadian Broadcasting Corporation (CBC) in co-operation with regional plant 
managers, developed a training and development programme for prospective 
female plant managers. For instance, a training programme was developed in 
Montreal to train women in the technical aspects of production .  The CBC also 
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worked with Toronto Women in Film and Television (TWIFT) on a training 
programme for women. 

Creating the Environment 

1 1 )  An employer, through a leadership skills course, is focusing on equ ipping 
managers with the skills they need to manage a d iverse workforce. 

1 2) Some employers have instituted exit interviews to help identify any negative 
experiences any employee might have had with the organization. 

1 3) An employer has introduced a "floater'' hol iday, available to all employees for their 
own purposes. Floater holidays would be especially welcomed by aboriginal and 
visible minority employees who want to take part in ethnos-cultural or rel ig ious 
events other than the traditional Judea-Christian ones included among statutory 
hol idays. 

1 4) I nter-provincial Pipe Line I ncorporated has demonstrated the importance of 
communication and accountabil ity among senior managers. 'The President and 
CEO careful ly reviews our employment equity statistics and he meets with the 
Vice-Presidents to discuss and approve any employment equity in itiatives." 

1 5) The Bank of Montreal noted that: 1 995 is the third year in which , as part of the 
business planning and performance review processes, every manager is 
accountable for their contribution to the creation of a fair and equ itable workplace 
and a workforce that reflects the d iversity of the communities we serve. 
Performance goals include setting and meeting equitable hiring rates, and 
retention and advancement targets for Women, Aboriginal Peoples, Persons with 
Disabi l ities and Visible Minorities. In addition, 1 995 is the second year in which 
branch managers integrated their workforce planning process with their business 
planning and marketing processes, thus further strengthening the natural business 
l ink between community composition, customer needs and workforce planning ." 

These practices, 1 to 1 5  above, are adapted from a presentation by Mr. Syed Naseem, 
Senior Data Analyst, Labour Standards and Workplace Equity Division of the HRDC on 
October 20, 1 997. 

8.5 Canadian Human Rights Commission 

The CHRG has 425 employers under its jurisdiction for EE aud iting and monitoring 
purposes. I t  has 1 2  compliance officers, including 3 supervisors. It expects to do 82 
compl iance audits a year. The CHRC conducted 1 4  trial audits in 1 996 to get ready for 
mandated audits of employers under the EE Act, starting October 1 997. 
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The total budget of the EE Branch is $1 .3 mill ion with an authorization for 21  ful l  time 
equivalent employees, or 21 person-years (PY's). 
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a
ti

o
n

 r
a

te
s 

fo
r 

n
o

n
 d

e
s

ig
n

a
te

d
 g

ro
u

p
 m

e
m

b
e

rs
. 

W
h

ile
 t

h
e

 s
h

a
re

s
 a

n
d

 c
o

m
p

a
ri

s
o

n
s

 a
re

 i
m

p
o

rt
a

n
t:

 a
n

a
ly

s
is

 o
f 

a
ll 

o
c

c
u

p
a

ti
o

n
a

l 
g

ro
u

p
s

 i
s

 d
o

n
e

 t
o

 d
e

te
rm

in
e

 w
h

e
th

e
r 

o
r 

n
o

t 
d

e
s

ig
n

a
te

d
 g

ro
u

p
 m

e
m

b
e

rs
 a

re
 

c
lu

st
e

re
d

 i
n

 t
h

e
 lo

w
e

r 
le

v
e

ls
 o

f 
a

n
y

 o
f 

th
e

 o
c

c
u

p
a

ti
o

n
 g

ro
u

p
s

. 
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N
 

E
m

p
lo

ym
en

t 
E

q
u

ity
 I

n
te

rn
a

ti
o

n
a

l B
es

t 
P

ra
ct

ic
e 

R
ep

o
rt

 

3
. 

S
y

s
te

m
s

 R
e

v
ie

w
 

St
at

ut
or

y 
R

eq
ui

re
m

en
ts

 

1 
. T

h
e

 e
m

p
lo

y
e

r 
m

u
s

t 
re

v
ie

w
 it

s
 e

m
p

lo
y

m
e

n
t 

sy
st

e
m

s
, 

p
o

lic
ie

s 
a

n
d

 p
ra

c
tic

e
s 

to
 id

e
n

ti
fy

 
b

a
rr

ie
rs

 t
o

 m
e

m
b

e
rs

 o
f 

d
e

s
ig

na
te

d
 g

ro
u

p
s 

fo
r 

o
c

c
u

p
a

ti
o

n
a

l 
g

ro
up

s 
fo

r 
w

hi
c

h 
u

n
d

e
r-

re
p

re
se

nt
a

tio
n 

ha
s 

b
e

e
n 

fo
u

n
d

 (
s

. 9
(1

){
b

) 
). 

4
. 

E
li

m
in

a
ti

o
n

 o
f 

B
a

rr
ie

rs
 

St
at

ut
or

y 
R

eq
ui

re
m

en
ts

 

1
. 

T
h

e
 E

E
 p

la
n

 m
u

s
t 

sp
e

c
ify

 t
h

e
 s

h
o

rt
 

te
rm

 m
e

a
s

u
re

s 
th

e
 e

m
p

lo
y

e
r 

w
ill

 
im

p
le

m
e

n
t 

to
 e

lim
in

a
te

 b
a

rr
ie

rs
 

id
e

nt
if

ie
d

 t
h

ro
u

g
h

 it
s 

sy
st

e
m

s 
re

v
ie

w
 

(s
.1

0
(1

 )(
b

) 
a

nd
 (

c)
 )

. 

( i
) 

(i
i)

 

(i
ii)

 

(iv
) 

(v
) 

(v
i) 
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A
ss

es
sm

en
t F

ac
to

rs
 

E
m

p
lo

y
m

e
n

t 
p

o
lic

ie
s 

a
n

d
 p

ra
c

ti
c

e
s 

re
fe

r 
to

 r
e

c
ru

it
m

e
n

t,
 s

e
le

ct
io

n
, 

h
ir

in
g

, 
d

e
v

e
lo

p
m

e
n

t,
 

tr
a

in
in

g
, 

p
ro

m
o

ti
o

n
, 

re
te

n
ti

o
n

, t
e

rm
in

a
ti

o
n

, 
a

n
d

 a
c

c
o

m
m

o
d

a
ti

o
n

. 

T
h

e
 e

m
p

lo
y

e
r 

is
 r

e
q

u
ir

e
d

 t
o

 r
e

v
ie

w
 it

s 
e

m
p

lo
y

m
e

n
t 

sy
st

e
m

s,
 p

o
lic

ie
s 

a
n

d
 p

ra
c

ti
c

e
s,

 t
o

 
id

e
nt

ify
 b

a
rr

ie
rs

 t
o

 m
e

m
b

e
rs

 o
f 

d
e

s
ig

n
a

te
 g

ro
u

p
s 

fo
r 

o
c

c
u

p
a

ti
o

n
a

l g
ro

u
p

s
 in

 w
h

ic
h

 
u

n
d

e
r 

re
p

re
se

nt
a

ti
o

n 
h

a
s

 b
e

e
n

 fo
u

n
d

. 

W
he

re
 u

n
d

e
r 

re
p

re
se

nt
e

d
, 

a
n

 e
m

p
lo

y
e

r 
m

u
s

t 
d

e
te

rm
in

e
: (

a
) w

h
e

th
e

r 
th

e
y

 a
re

 r
e

c
e

iv
in

g
 

s
h

a
re

s 
o

f 
h

ir
in

g
 t

h
a

t 
fa

ll 
b

e
lo

w
 e

x
te

rn
a

l 
re

p
re

se
nt

a
ti

o
n

; 
{b

) 
s

h
a

re
s 

o
f 

p
ro

m
o

ti
o

n
 t

h
a

t 
fa

ll 
b

e
lo

w
 in

te
rn

a
l r

e
p

re
se

nt
a

ti
o

n
. 

If
 s

ha
re

s 
o

f 
h

ir
in

g
 f

a
ll 

b
e

lo
w

 e
x

te
rn

a
l r

e
p

re
se

nt
a

ti
o

n
, r

e
v

ie
w

s 
s

h
o

u
ld

 f
o

c
us

 o
n

 
re

c
ru

it
m

e
nt

, s
e

le
c

ti
o

n
 a

n
d

 h
ir

in
g

 p
o

lic
ie

s 
a

n
d

 p
ra

c
tic

e
s 

a
n

d
 t

o
 a

c
c

o
m

m
o

d
a

tio
n

. 

If
 s

h
a

re
s 

o
f 

h
ir

in
g

 f
a

ll 
b

e
lo

w
 i

n
te

rn
a

l r
e

p
re

se
nt

a
ti

o
n

, 
e

m
p

lo
y

e
r 

re
v

ie
w

s 
s

h
o

u
ld

 f
o

c
us

 o
n 

d
e

v
e

lo
p

m
e

n
t,

 t
ra

in
in

g
 a

nd
 p

ro
m

o
ti

o
n

 p
o

lic
ie

s 
a

nd
 p

ra
c

tic
e

s 
a

nd
 t

o
 a

c
c

o
m

m
o

d
a

ti
o

n
. 

If
 t

e
rm

in
a

ti
o

n
 r

a
te

s 
fo

r 
d

e
s

ig
na

te
d

 g
ro

u
p

s
 e

x
c

e
e

d
s 

th
o

se
 o

f 
n

o
n

 d
e

s
ig

n
a

te
d 

g
ro

u
p

s
 

re
v

ie
w

s 
s

h
o

u
ld

 f
o

c
us

 o
n

 r
e

te
n

ti
o

n
, t

e
rm

in
a

ti
o

n
 a

n
d

 a
c

c
o

m
m

o
d

a
ti

o
n 

p
o

lic
ie

s 
a

n
d

 
p

ra
c

ti
c

e
s.

 

A
ss

es
sm

en
t F

ac
to

rs
 

T
h

e
 p

la
n 

m
us

t 
in

c
lu

d
e

 a
 t

im
e

ta
b

le
 f

o
r 

th
e

 i
m

p
le

m
e

nt
a

tio
n 

fo
r 

e
a

c
h 

o
f 

th
e

se
 m

e
a

s
u

re
s 

w
ith

in
 a

 r
e

a
s

o
n

a
b

le
 p

e
ri

o
d

 o
f 

ti
m

e
, 

a
nd

 t
a

ki
n

g
 in

to
 a

c
c

o
un

t: 
(a

) 
s

ig
n

if
ic

a
nc

e
 o

f 
th

e
 

m
e

a
s

u
re

; (
b

) 
in

te
rn

a
l a

n
d

 e
x

te
rn

a
l r

e
so

u
rc

e
s 

a
n

d
 c

o
ns

tr
a

in
ts

; 
(c

) 
a

lte
rn

a
tiv

e
s 

a
v

a
ila

b
le

; 
a

n
d

 (4
) th

e
 c

o
m

p
le

x
ity

 a
n

d
 c

o
s

ts
 o

f 
im

p
le

m
e

nt
a

tio
n

. 
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5
. 

A
c

c
o

m
m

o
d

a
ti

o
n

 

S
ta

tu
to

ry
 R

e
q

u
ir

e
m

e
n

ts
 

A
s

s
e

s
s

m
e

n
t 

F
a

c
to

rs
 

1
. 

T
h

e
 E

E
 p

la
n

 m
u

s
t 

in
c

lu
d

e
 

A
c

c
o

m
m

o
d

a
ti

o
n

 p
ro

v
is

io
n

s
 a

re
 d

e
s

ig
n

e
d

 t
o

 e
n

s
u

re
 t

h
a

t:
 

p
ro

v
is

io
n

s
 f

o
r 

th
e

 r
e

a
s

o
n

a
b

le
 

a
c

co
m

m
o

d
a

ti
o

n
 o

f 
e

m
p

lo
y

e
e

s
' 

A
. 

T
h

e
 n

e
e

d
s

 o
f 

a
p

p
lic

a
n

ts
 a

n
d

 e
m

p
lo

y
e

e
s 

fr
o

m
 d

e
s

ig
n

a
te

d
 g

ro
u

p
s

 a
re

 
n

e
e

d
s

 (
s.

 1
0

(1
 )(

a
))

. 
a

c
c

o
m

m
o

d
a

te
d

 w
it

h
o

u
t 

u
n

d
u

e
 h

a
rd

s
h

ip
 

B
. 

A
c

c
o

m
m

o
d

a
ti

o
n

 c
a

n
 a

d
d

re
s

s
 b

o
th

 p
h

y
s

ic
a

l a
c

c
e

s
s

ib
ili

ty
 i

s
s

u
e

s
 a

n
d

 
a

d
ju

s
tm

e
n

ts
 t

o
 p

o
lic

ie
s

 a
n

d
 p

ro
c

e
d

u
re

s
. 

C
. 

A
c

c
o

m
m

o
d

a
ti

o
n

 i
s

 a
c

h
ie

v
e

d
 t

h
ro

u
g

h
 i

n
d

iv
id

u
a

l a
s

s
e

s
s

m
e

n
t.

 

D
. 

A
c

c
o

m
m

o
d

a
ti

o
n

 r
e

sp
e

c
ts

 i
n

d
iv

id
u

a
l d

ig
n

ity
, 

m
in

im
is

e
s

 t
h

e
 i

n
d

iv
id

u
a

ls
 

d
is

c
o

m
fo

rt
, 

a
n

d
 m

a
x

im
is

e
s

 t
h

e
ir

 a
u

to
n

o
m

y
. 

E
. 

T
h

e
 e

ff
e

c
tiv

e
 i

m
p

le
m

e
n

ta
ti

o
n

 m
e

c
h

a
n

is
m

s
 s

u
c

h
 a

s
 a

 w
ri

tt
e

n
 p

o
lic

y
, a

v
a

ila
b

ili
ty

 
o

f 
a

d
e

q
u

a
te

 f
u

n
d

in
g

 f
o

r 
a

c
c

o
m

m
o

d
a

ti
o

n
s

 a
n

d
 a

 s
tr

a
te

g
y

 f
o

r 
c

o
m

m
u

n
ic

a
ti

n
g

 
in

fo
rm

a
ti

o
n

 o
n

 a
c

c
o

m
m

o
d

a
ti

o
n

 t
o

 m
a

n
a

g
e

rs
 a

n
d

 s
ta

ff
 t

o
 e

n
s

u
re

 t
h

a
t 

a
c

c
o

m
m

o
d

a
ti

o
n

 w
ill

 b
e

 p
ro

v
id

e
d

. 

F
. 

W
h

e
re

 a
c

c
o

m
m

o
d

a
ti

o
n

 p
o

lic
ie

s
 d

o
 n

o
t 

a
lr

e
a

d
y

 e
x

is
t,

 t
h

e
 e

m
p

lo
y

e
r 

s
h

o
u

ld
 

a
d

o
p

t 
a

lt
e

rn
a

tiv
e

 p
ro

c
e

d
u

re
s

 t
o

 e
n

s
u

re
 t

h
a

t 
a

c
c

o
m

m
o

d
a

ti
o

n
 t

a
k

e
s

 p
la

c
e

, 
o

r 
in

c
lu

d
e

 m
e

a
s

u
re

s
 i

n
 t

h
e

 p
la

n
 fo

r 
th

e
 i

m
p

le
m

e
n

ta
ti

o
n

 o
f 

p
ro

c
e

d
u

re
s

 o
r 

a
 p

o
lic

y
 

o
n

 a
c

c
o

m
m

o
d

a
ti

o
n

. 

G
. W

h
e

re
 t

h
e

 e
m

p
lo

y
e

r 
h

a
s

 a
n

 a
c

c
o

m
m

o
d

a
ti

o
n

 p
la

n
 w

it
h

 m
e

a
s

u
re

s
, s

u
c

h
 

m
e

a
s

u
re

s
 s

h
o

u
ld

 b
e

 a
c

co
m

p
a

n
ie

d
 b

y
 a

n
 i

m
p

le
m

e
n

ta
ti

o
n

 t
im

e
ta

b
le

, t
a

k
in

g
 

in
to

 a
c

c
o

u
n

t 
in

te
rn

a
l a

n
d

 e
x

te
rn

a
l r

e
s

o
u

rc
e

s 
a

n
d

 c
o

n
s

tr
a

in
ts

 a
n

d
 c

o
m

p
le

x
ity

 
a

n
d

 c
o

st
s 

o
f 

im
p

le
m

e
n

ta
ti

o
n

. 



°'
 

+:-
-

E
m

p
lo

ym
en

t 
E

q
u

ity
 I

n
te

rn
a

ti
o

n
a

l 
B

es
t 

P
ra

ct
ic

e 
R

ep
o

rt
 

19
98

 

6.
 

P
o

s
it

iv
e

 P
o

li
c

ie
s

 a
n

d
 P

ra
c

ti
c

e
s

 

S
ta

tu
to

ry
 R

e
q

u
ir

e
m

e
n

ts
 

1
. 

T
h

e
 e

m
p

lo
y

e
r 

m
u

s
t 

p
re

p
a

re
 a

n
 

e
m

p
lo

y
m

e
n

t 
e

q
u

ity
 p

la
n

 w
h

ic
h

 
s

p
e

c
if

ie
s

 s
h

o
rt

 t
e

rm
 p

o
s

it
iv

e
 p

o
lic

ie
s

 
a

n
d

 p
ra

c
tic

e
s 

a
im

e
d

 a
t 

p
ro

v
id

in
g

 
o

p
p

o
rt

u
n

it
ie

s
 t

o
 m

e
m

b
e

rs
 o

f 
u

n
d

e
r 

re
p

re
se

n
te

d
 d

e
s

ig
n

a
te

d
 g

ro
u

p
s

 w
it

h
 

re
s

p
e

ct
 t

o
 h

ir
in

g
, 

tr
a

in
in

g
, 

p
ro

m
o

ti
o

n
 

a
n

d
 r

e
te

n
ti

o
n

 (
s

.1
0

(1
 )(

a
) 

).
 

A
s

s
e

s
s

m
e

n
t 

F
a

c
to

rs
 

1
. 

P
o

s
it

iv
e

 p
o

lic
ie

s
 s

h
o

u
ld

 c
o

v
e

r 
m

a
tt

e
rs

 s
u

c
h

 a
s

 a
c

c
e

s
s

ib
ili

ty
, 

h
a

ra
s

s
m

e
n

t,
 

s
u

p
p

o
rt

 f
o

r 
d

e
s

ig
n

a
te

d
 g

ro
u

p
 e

m
p

lo
y

e
e

s 
in

te
g

ra
ti

o
n

 in
to

 t
h

e
 w

o
rk

p
la

c
e

 a
n

d
 

p
ro

a
c

tiv
e

 o
u

tr
e

a
c

h
 a

n
d

 m
e

n
to

ri
n

g
 p

ro
g

ra
m

m
e

s
. 

2
. 

T
h

e
s

e
 s

p
e

c
ia

l m
e

a
s

u
re

s
 fo

r 
c

re
a

ti
n

g
 a

 '
c

ri
ti

c
a

l 
m

a
s

s
' o

f 
u

n
d

e
r 

re
p

re
s

e
n

te
d

 
d

e
s

ig
n

a
te

d
 g

ro
u

p
 e

m
p

lo
y

e
e

s 
in

 o
rd

e
r 

to
 m

a
k

e
 c

h
a

n
g

e
 m

o
re

 s
e

lf
 s

u
s

ta
in

in
g

. 
T

h
e

s
e

 s
p

e
c

ia
l 

m
e

a
s

u
re

s
 m

a
y

 r
e

la
te

 t
o

 h
ir

in
g

, 
tr

a
in

in
g

, 
p

ro
m

o
ti

o
n

 a
n

d
 r

e
te

n
ti

o
n

 
a

n
d

 s
h

o
u

ld
: 

A
. 

B
e

 c
a

re
fu

lly
 t

a
ilo

re
d

 t
o

 a
 s

it
u

a
ti

o
n

 o
f 

d
e

m
o

n
s

tr
a

b
le

 a
n

d
 s

ig
n

if
ic

a
n

t 
d

is
a

d
v

a
n

ta
g

e
. 

B
. 

E
x

p
lic

it
ly

 t
e

m
p

o
ra

ry
 in

 n
a

tu
re

. 

C
. 

D
e

s
ig

n
e

d
 i

n
 a

 m
a

n
n

e
r 

th
a

t 
p

re
v

e
n

ts
 u

n
d

u
e

 e
x

c
lu

s
io

n
a

ry
 e

ff
e

c
ts

 o
n

 n
o

n
 

d
e

s
ig

n
a

te
d

 g
ro

u
p

s
. 

T
h

e
 p

la
n

 s
h
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 r
e

a
s

o
n

a
b

le
 p

e
ri

o
d

 o
f 

ti
m

e
; 

ta
k

in
g

 in
to

 a
c

c
o

u
n

t 
th
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 p
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v
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 t
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R
e

p
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ta

tu
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ry
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ir
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h
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E
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 m
u
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r 
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rm

 g
o

a
ls

 fo
r 

in
c

re
a

s
in

g
 

d
e
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ig
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te
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 r
e
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h
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 e
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it
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h
ie
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in

g
 t

h
e
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 g

o
a

ls
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 )(

e
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. 
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h

e
 p
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u
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n
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 m
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c
h 

o
c

c
up

a
tio

na
l 

g
ro

up
 i

n
 w

hi
c

h 
u

n
d

e
r 

re
p

re
se

nt
a

tio
n 

w
a

s
 fo

u
n

d
. 

If
 th

e
 e

m
p

lo
y

e
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 b
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 c
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o
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D
e
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n
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 p
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 b
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 d
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b
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 p
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 t
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e
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 p
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b
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h
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 t
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P
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 r
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b
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 m
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 p
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b
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 p
ro

g
re

ss
 i

s
 b

e
in

g
 

m
a

d
e

 (
s

.1
2

).
 

2
. 

A
t 

le
a

st
 o

n
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 d
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 p
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 t
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 p
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 m
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p
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c
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 o
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p
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h
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 t
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p
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 p
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h
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h
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e
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t 
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v
e

 a
nd

 s
p

e
c

ia
l m

e
a

su
re

s.
 

E
. 

C
o

m
m

u
n

ic
a

ti
o

n
, c
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ra
ti

o
n

 a
n

d
 r
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. 

(i
) 

A
t 

le
a

st
 o

n
c

e
 e

v
e

ry
 3

 y
e

a
rs

 t
h

e
 e

m
p

lo
y

e
r 

s
h

o
u

ld
 c
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h
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1
1.

 
C

o
n

s
u

lt
a

ti
o

n
 

S
ta

tu
to

ry
 R

e
q

u
ir

e
m

e
n

ts
 

(i
) 

T
h

e
 e

m
p

lo
y

e
r 

m
u

s
t 

c
o

n
s

u
lt

 w
it
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e
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e
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 r
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b
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h
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c
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 c
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 c
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h
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E
E
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p
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 b
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h
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8.8 HRDC EE Awards Committee Meeting, J une 22, 1 998, Ottawa/Hul l  

1998 

The senior author was invited by the HRDC (Mr. Neil Gavigan, Director, Labour 
Standards & Workplace Equity) to attend as an Observer. This a very brief summary of 
his observations, following some background information . 

Background 

There are two levels of EE awards: the EE Vision awards and Certificates of Merit; the 
former one is much more prestigious. The awards and certificates are g iven in 
recognition of special achievements made by organizations in implementing an EE 
workplan and maintaining a representative workforce in Canada. The federal 
government introduced the EE awards program in 1 990. To-date (1 990 -1 997) 2 1  
companies have been g iven Vision awards and 66  have won Certificates of Merit 

The 1 998 Merit Awards Appl ication form 

This form has two parts. Part I consists of 1 1  questions deal ing with : 1 )  period covered 
by the applicant's EE plan; the frequency of monitoring the plan: quarterly, semi­
annually, annually and other; whether or not the applicant has a communication 
strategy; whether or not the EE plan or a summary is made available to employees; 
whether or not employee representatives (unionized or non-unionized) participate in the 
development of the EE plan; whether or not employee representatives are involved in 
monitoring and updating the applicant's EE plan; whether or not l ine managers are 
accountable for achieving the goals in the plan; whether or not the applicant has these 
four  pol icies in place: EE, anti-harassment, work-and-family, and reasonable 
accommodation (e.g. d isability, child or elder care); whether or not the appl icant has a 
mechanism in place to regularly solicit input from employees on issues related to EE; 
whether or not the applicant regularly monitors data on the five employment systems, to 
identify the impact on members of the designated groups: new hires, promotions, lay-off 
and recalls, terminations, training and development, and pay and benefits; and whether 
or not the appl icant's EE plan contain any qual itative measures to establish a climate 
favourable to the successful integration of designated group members with in the 
organization . If so, the applicant is asked to l ist a maximum of five such measures. 

Part II of the application asks the applicant to provide information ( maximum two type­
written pages) in either a narrative or bullet point format of those key elements of the 
applicant's EE plan that in h is/her opinion demonstrates excellence which are over-and­
above the minimum criteria for the Federal Contractors Program or the basis of 
requirements of the EE Act and requests the appl icant to provide corroborating 
information on the impact (results) to date of the elements described . 
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The Process of Choosing Award Winners 

I n  all there were 1 9  applications received for the awards this year (1 998). Three 
organizations were selected for receiving the Vision Awards and another 4 for receiving 
a Certificate of Merit in a ceremony was presided over by the Minister in October 1 998 
in Toronto. The ceremony was held in conjunction with the Conference Board of 
Canada's annual human resource conference in Toronto. 

The previous years winners (1 990 -1 997) were judges for 1 998 award applicants, as 
was one representative from Workplace Equity office of the HRDC. 

They were: 1 .  Barbara E.P.  Balaban, Director, Human Resources, Carrier Canada Ltd . 
1 51 5  Drew Rd. M ississauga, Ontario, L5S 1 Y8,  Tel. (905) 405-3263 Fax (905) 405-
4003. e-mai l :  
barbara.balaban@carrier.utc.com; 2 .  Byron B.  Blundell , Manager, Human Resource 
Planning,  Divisional Personnel (030-001 ), General Motors of Canada Ltd . ,  1 908 
Colonel Sam Drive, Oshawa, ON. LIH 8P7, Tel .  (905) 644-1 779, Fax (905) 644-7872; 3. 
Margaret Sarkissian, Equ ity Advisor, UBC, Equity Office, Room 306, Brock Hal l ,  1 87 4 
East Mall , Vancouver, BC V6T 1 Z1 ,  Tel .  (604) 822-0560, Fax (604) 822-3260. E-mai l :  
msark@equity.ubc.ca. 

In addition,  the 4th judge was an HRDC employee Ms. Joanne M. Ursino, Workplace 
Equity Officer, HRDC, Labour Program, 1 Oth Floor, 300 West Georg ia Street, 
Vancouver, B.C.  V6B 6G3, Tel .  (604) 666-6569, Fax: 666-6206. E-mai l :  
joanne.ursino@hrdc-drhc.gc.ca 
A fifth judge was unable to attend and sent in her recommendations. 

The judges had done their home work before coming to the meeting and had read al l 
the completed appl ications sent to them by the HRDC officials. 

Vision Awards 

The judges, in a prel iminary d iscussion, felt that union-management co-operation in 
developing an EE plan was important and that these awards be g iven to those 
organizations that have integrated their EE plans with their business strategy-not 
necessarily for bottom l ine or profits only but that it was the right thing to do. Other 
considerations for Vision Awards based on the information provided by the appl icants 
were: having an EE Co-ord inator; in one appl icant's case having bi-weekly meetings to 
review EE plan - it was felt that regular meetings were essential ; creating opportun ities 
for a d iverse workforce; ful l  tuition fee reimbursement with no conditions attached; in  
one case having a week devoted specifical ly to EE; quarterly meetings; co-operation 
with the union/s and arriving at an excellent seniority accommodation clause for 
designated group members; an EE co-ordinator; mentoring programs; feedback to 
employees; having a representative workforce; development of EE plan with extensive 
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participation from designated group members; EE being fully integrated with the 
organization's communication strategy; an excellent campaign through T-shirts made 
available to employees; high success rates of return to work (97%); management 
accepting accountabil ity; development of trust among employees to be able to bring 
issues of concern to management; participation in EE Conferences via presentations 
jointly with unions; the trade unions's general secretary and CEO of the company co­
operating in the EE plan; business relations with tribal councils; i ncrease in 
representation of designated group members; special arrangements for visual ly 
impaired; going beyond worksite to assist the community. 

Certificates of Merit 

Some of the considerations in awarding the Certificates d iscussed during the meeting, 
based on the appl icants completed appl ications were: a Consultant taking responsibil ity 
for EE within the organization;  provision of day care and home care; in one company 
66% of the employees utilizing some form of flexibil ity; produced an excellent d iversity 
brochure and videos; Canada- wide in itiative to recruit instead of l imiting the 
recruitment effort to the university campus; preparing a recruiting guide; bu ilding EE in 
col lective agreement; having an Aboriginal Centre; appointing an aboriginal 
representative to serve on the University Senate; providing day care; addition of 
d iversity aspect in many courses offered at the university; barrier free environment for 
women by campus safety in itiatives. 

9. NAMIBIA 

9.1 Introduction 

The Constitution of Namibia (Article 1 0) prohibits d iscrimination on the grounds of sex, 
race, colour, ethnic orig in ,  rel igion , creed , or social or economic status. Article 23(2) 
states: "Nothing contained in Article 1 0  hereof shall prevent Parliament from enacting 
legislation providing d irectly or indirectly for the advancement of persons within Namibia 
who have been socially, economically or educationally d isadvantaged by past 
d iscriminatory laws or practices, or for the implementation of policies and programmes 
aimed at redressing social , economic or educational imbalances in the Namibian 
society arising out of past discriminatory laws or practices . . .  " The Labour Act (1 992) 
indirectly al lows for implementation of affirmative action programmes and equal pay for 
equal work, while the Tender Board of Namibia Act (1 996) provides for price preference 
pol icy of the government to redress social , economic and educational imbalances. The 
Married Persons Equal ity Act (1 996) ensures equal ity between men and women before 
the law and allows women the right to own property, sign contracts , open bank 
accounts , be a d irector of a company, and conduct business affairs. In addition, 
affirmative action legislation is pending. 
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9.2 Suggested Best Practices 

Accord ing to the Namibian National Chamber of Commerce and Industry's "Employer's 
Guide to Affirmative Action," employers are encouraged to develop a number of 
strategy areas in recruitment, training and development, reduction of staff turn-over, 
promotion ,  and sub-contracting . The guide goes on to suggest that the responsibi l ity 
for effective implementation should rest with the Chief Executive Officer, and an 
employer needs to develop a communication strategy to implement affirmative action. 

In Chapter 5 of the guide, the employers are warned to look out for several problems in 
implementing a successful affirmative action programme such as: 

lack of commitment by senior management; 
insufficient resources provided to l ine management; 
resistance to change, misunderstanding and fear; 
fai lure to create supportive work environment. 

1 0. OTHER SELECTED COUNTRIES 

Several other countries including international organizations have also issued Codes of 
Practice, Guidel ines, etc. 

For instance, Australia has issued guidance in the area of d isabil ity d iscrimination ,  
under: 1 )  Racial Discrimination Act ( 1 975), as amended by the Racial Hatred Act 
(1 995), entitled "Employment Code of Practice for the Elimination of Racial 
Discrimination and the Promotion of Equal ity of Opportunity in Employment - Working 
Draft, 1 996; the Disabil ity Discrimination Act (1 992) entitled a) "Good Business Practice, 
the ODA - A Guide to assist employers," b) ODA Action Plans - A Guide for Business," 
c) Employment Manual - Developing Best Practice; 2) Sex Discrimination Act (1 984), 
and "Sexual Harassment: A Code of Practice." The Australian Human Rights and Equal 
Opportun ity Commission administers all these legislations. As of the date of writing this 
report, none of the Codes were accessible to the authors. 

The International Labour Organization ( ILO) in Geneva, Switzerland has issued 
Gu idelines and Recommendations promoting the employment of Ethnic M inorities in 
Central and Eastern Europe (March , 1 997). The countries included are:  Bulgaria, 
Czech Republic, Hungary, Poland, Romania, Russian Federation, Slovakia and 
Ukraine. The report analyses, among other areas, a) access to employment in 
recruitment and selection, b) terms and conditions of employment, c) access to 
vocational training and gu idance, d)  the role of national authorities, and e) the role of 
social partners (that is, employers and trade unions). 
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The ILO Guidel ines and Recommendations above are not in the form of Codes of 
Practice as in the case of US, Britain and Canada. The report and recommendations 
deal with d iscriminatory practices and make recommendations. 

Malaysia and Ind ia have provided Constitutional protections for d isadvantaged groups.7 

In Malaysia ,  the 1 957 Constitution (article 1 53) recognizes the Malays and the 
indigenous people of Sarawak and Sabah as "Bumiputras" (sons of the soil) with 
protected rights and privileges. Article 8(5) states that the general principle of equality 
does not prohibit any provision for the protection or advancement of the Malays. 
(Hodges-Aeberhard and Raskin ,  1 997) Thus, the majority population, rather than an 
ethnic minority, is singled out for special measures. Quotas were prescribed and have 
been used extensively to increase the employment and earnings of Bumiputras in the 
public sector. Appointments in the Civil Service were made at a ratio of fou r  Malays to 
one non-Malay. (Jain & Verma, 1 997) 

When I ndia became independent in 1 947 , the national leadership was committed to 
removing job and other barriers faced by severely d isadvantaged persons. One group 
of d isadvantaged persons are the so-cal led untouchables. They are generally known 
as the Scheduled Castes (SCs). The second group are the tribes. They are 
d isadvantaged because they are isolated in remote places. They are known as the 
Scheduled Tribes {STs). 

The government wrote in the Constitution provisions prohibiting d iscrimination on 
grounds of religion, race, caste, sex, descent, place of birth or residence. The purpose 
was to el iminate d iscrimination against the untouchables (SCs) and to facil itate spatial 
and social mobil ity for tribal peoples (STs). A reservation or a quota policy, as a d irect 
result of the Constitutional provisions, came into effect. Both groups were g iven seats 
in the Parl iament and the state legislative assembl ies in proportion to their population. 
Reservations provisions were also made for employment in government and public 
sector jobs (that is, public enterprises), as wel l  as for admission into schools,  col leges, 
med ical and engineering schools. (Jain & Ratnam, 1 994) 

7 In the case of both Malaysia and India, no Codes of Practice and Best Practices were 
available. 
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1 1 .  CONCLUSIONS 

As the discussion in this report and the table on characteristics of EO/EE/AA 
programmes in the three countries indicate, the enforcement agencies in each country 
have issued guides and codes of practice which cover all aspects of staffing;  in 
Canada, Human Rights Commissions in various jurisd ictions have issued somewhat 
l imited guides on recruitment and selection. However, the Canadian Federal 
Employment Equ ity Act and the Federal Contractors Program are covered by the 
requirements outl ined in the EEA and the regulations issued by the CHRC,  known as a 
framework of compl iance audits . These are the latest guidel ines in the EE area and 
perhaps reflect the state of the art based on what has been learned in legal cases, 
practice and research both in the United States and Canada. 

The d isabil ity employment code in Britain is the latest of such codes in this area and is 
ful l  of practical examples in an area which is generally not wel l  understood by 
employers and the general publ ic. The language of the Code is in lay terms and fairly 
comprehensible. 

The "Best Practices" are d iscussed in terms of the EE Index developed by Jain based 
on research in the United States and Canada, as well as employers in the private 
sector and several government agencies. These practices should go a long way in 
assisting employers in South Africa in adapting and developing their own "Best 
Practices" suited to their own unique circumstances. 

1 2. REFERENCES 

Annual Report. Equal Opportunities Commission .  London : HMSO, 1 996. 

Code of Practice for the elimination of discrimination in the field of employment against 
d isabled persons or persons who have had a d isabil ity. London: HMSO, 1 996. 

Wayne F. Cascio, Managing Human Resources: Productivity. Qual ity of Work Life. 
Profits. New York: McGraw-Hil l ,  1 992 . 

Employers' Forum briefing paper. London: Employers' Forum on Disabi l ity in 
association with the Prince of Wales' Advisory Group on Disabil ity, undated . 

Employers' Guide to Affirmative Action. Namibian National Chamber of Commerce, 
undated . 

Ethn ic Minorities in Central and Eastern Europe: Guidelines and Recommendations 
Promoting their Employment. Geneva: I nternational Labour Office, Equality and Human 
Rights Coord ination Branch, Report No. 1 9, March 1 997. 

7 6  

' 



Employment Equity International Best Practice Report 1998 

Robert D.  Gatewood and Hubert S. Feild , Human Resource Selection. Fort Worth :The 
Dryden Press, 1 994. 

Jane Hodges-Aeberhard and Carl Raskin,  (Editors), Affirmative Action in the 
employment of ethnic minorities and persons with d isabil ities. Geneva: ILO, 1 997. 

Harish C.  Jain, "Employment Equity in Canada," Human Resources Management in 
Canada, November 1 997. 

Harish C. Jain and Rick Hackett, "Measuring Effectiveness of Employment Equ ity 
Programs in Canada: Public Pol icy and a Survey," Canadian Public Pol icy, Vol . 1 5, 
June 1 989. 

Harish C. Jain and C. S.  Venkata Ratnam, "Affirmative action in employment for the 
Scheduled Castes and the Scheduled Tribes in India," International Journal of 
Manpower, Vol . 1 5, 1 994. 

Harish C. Jain and Anil Verma, "Workforce Diversity, Employment Equity/Affirmative 
Action Programmes and Public Policy in Selected Countries," in Bargaining in 
Diversity:Colour. Gender and Ethnicity, edited by Barry Fitzpartrick. Dubl in: Oak Tree 
Press, 1 997.  Val 6 of the Official Proceedings of the Fifth IRA European Regional 
Industrial Relations Congress, Dublin, I reland , August 26-29, 1 997. 

James Ledvinka and Vida G.  Scarpello, Federal Regulation of Personnel and Human 
Resource Management. Boston: PWS-Kent Publ ishing Company, 1 991 . 

Race Relations Code of Practice for the Elimination of Racial Discrimination and the 
Promotion of Equality of Opportunity in Employment. London: HMSO, April 1 ,  1 984. 

Racial Discrimination. Employment Code of Practice for the elimination of racial 
d iscrimination and the promotion of equality of opportunity in employment. Sydney: 
Human Rights and Equal Opportunity Commission ,  1 996. 

Simon Taggar, Harish C. Jain and Morley Gunderson, "The Status of Employment 
Equity Programs in Canada: An Assessment, "Proceedings of the Forty-N inth Annual 
Meetings of the Industrial Relations Research Association (IRRA), New Orleans, 
January 4-6, 1 997. 

S. Vernon-Gerstenfeld and E. Burke , "Affirmative Action in Nine Large Companies: A 
Field Study," Personnel, April 1 985. 

7 7  



Employment Equity International Best Practice Report 1998 

Peter Wright, Stephen P. Ferris, Janine S. Hil ler and Mark Krol l , "Competitiveness 
through management of d iversity: Effects on stock price valuation ," Academy of 
Management Journal, Vol .  38, 1 995, pages 

7 8  



Employment Equity International Best Practice Report 

Appendix 
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BRITAIN AND NORTHERN IRELAND 

1998 

7 9  



Employment Equity International Best Practice Report 

U.S.A. 

(vi) Interviews with OFCCP Officials November 4, 1997 

1 .  Mr. Joe Kennedy, Deputy Director, OFCCP 

1998 

2. Dr. Bernard Anderson, Assistant Secretary, Employment Standards Administration, US 
Department of Labor 

3 .  Mr. Randy Lowe, Director o f  Management and Budget, OFCCP 

4. Mr. James Melvin, Director, Division of Policy, Planning and Program Development, 
OFCCP and Ms. Karin Pedrick, Branch of Policy 

5. Mr. Fred Azua, Deputy Director Operations, OFCCP and Bert Dominguez, Branch Chief 

6.  Ms. Rhonda Willingham, Special Assistant t o  the Director OFCCP and Mr. Da Chavez, 
Special Assistant 

5.2 I nterviews 

Interviews with EEOC Officials on November 5, 1997: 

1 )  Ms. Dianna Johnston, Associate Legal Counsel/Title VI I ,  ADEA, and EPA 

2) Ms. Jocelyn Samuels, Senior Attorney Fax: (202)663-4639, Tel : (202) 663-4679, 
address: 1 80 1  L St. N .W., Washington, D.C. 20507 

Psychologists: 
1 )  Dr. Hi lary Weiner ( Industrial Psychologist) 

2) Dr. Joseph Donovan, Director of Research and Analytic Services Division, Office of 
General Counsel. 

3) Dr. Jack Kearn ( Industrial Psychologist) 

EEOC Commissioners Office: 
1 )  Mr. Wallace Lew, Special Assistant to the EEOC Commissioner Mr. Reginald Jones 
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Notes on Interviews with EEOC Officials: 

1 )  Employers must keep records. 

1998 

2) Alternative selection procedures should be developed by employers in case 
adverse impact is found in the present selection procedures. 

3) EE0-1 form for 1 00 or more employees by occupational category (9 
occupations) does not include wage/salary data. In the case of South African 
employers, employee records can be used to compile these databases. 

4) Even if rel iable external labour force data is unavailable in the case of South 
Africa, collecting data by industrial sector and geographic region (community, 
region where the employer is located) can still be of assistance and can provide 
meaningful comparisons. Employer records can be used to compile this 
database. 

5) In add ition collection of data for jobs that are common across industrial sectors 
such as machinists can greatly assist in external comparisons. 

6) It's important to build in ADR in the legislation,  that is, conciliation and other 
procedures to persuade employers to co-operate. 

7) It is important to have a tiered system of investigation instead of a ful l  review or 
aud it of employers EEO practices. This wil l  include short reviews etc . . .  

8) It is helpful to provide technical assistance to small employers such as do's and 
do not's in jobs interviews etc. as EEOC has done. 

9) The EEOC has Attorney of the Day telephone line for assisting employers with 
any inquiries on the EEO legislation .  

1 0) Congress has authorized the EEOC to set up a technical assistance fund to help 
train employers regard ing EEO policies and practices; EEOC charges a small 
fee for seminars and materials provided to employers at these sessions,  and 
then uses these fees to provide and prepare additional training. 

1 1  a) Contingency fee or damages to complainants/plaintiff has helped them launch 
suits (normally private lawyers/legal firms charge a fee of 30% of damages 
awarded in the same). 

1 1  b) However, EEOC can take the case of a complainant without the complainant 
hiring a lawyer. 
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1 1 c) EEOC has sole jurisd iction of a complaint for six months; after six months a 
complainant can take the case to court on his own vol ition. 

1 1  d)  Authorized damages are $50,000 to $300,000 dollars in discrimination cases, 
depending on the size of the employer. 

Source: All the above points were made by Ms. Johnston and Ms. Samuels 

Britain 

7.2 The Commission for Racial Equality (CRE): Interviews and Notes on the 
CRE 

The enforcement body for the Race Relations Act is the Commission for Racial Equality 
(CRE) which came into effect in 1 976. 

CRE budget was £14.6 mil l ion in 1 996. I t  had two hundred and ten employees (ful l  
t ime equivalent). The population of the UK is 56 mil l ion. There are 6% ethnic minorities 
in the labour force. 

I nterviews with the CRE officials on November 2 1 , 1 997. I met with Mr. Makbool Java id, 
Head Litigation ; Mr. Sukhdev Sharma, Executive Director, Ms. Sue Ollerearnshaw, 
Head of Equality Performance Consultancy; Sir Herman Ouseley, Chair; Mr. G.  
Perceival ,  Senior Executive Officer, Research . 

Met Baroness Valerie Amos, March 2-3, 1 998 in the House of Lords (HL). HL  Tel . No. 
(01 7 1 ) 2 1 9-5353. Her secretary Veronica's tel .  no. (01 8 1 )  830-4379. 

The CRE has the mandate to provide financial assistance to Racial Equal ity Councils 
(REC) around the country. I n  the fiscal year 1 996 (April 1 996 - 31  March 1 996) the 
CRE provided £3,995,032 to 88 REC's for salaries and pensions only. In add ition , 
REC's receive funding from local authorities covering project aid and administrative 
costs. The total local authority funding to REC's was £4,925,228. Taken as a whole 
every £ of funding from the CRE mobil ized more than equal support from local 
authorities. 

Northern I reland 

Background Information on the Fair Employment Commission 

As of January 1 ,  1 997 FEC has a staff of approximately 86 employees and a budget of 
£2.5 mil l ion to £3 mil l ion. (Cooper in MacEWEN,  1 997); the Commission received a 
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grant of £2 ,957,000 in both 1 996 and 1 997 from the Department of Economic 
Development ( FECAnnual Report, 1 996/97). 

The FEC is entirely financed by the Department of Economic Development. I ncome 
thus received is used for the purpose of enforcing statutory requirements, providing 
advice and information on legislation,  investigating patterns and trends in employment, 
provid ing training, holding conferences, undertaking research and d isseminating 
information about the Commission's activities (FEC Annual Report, 1 996/97). 

I nterviews in Belfast 
March 4, 1 998 

1 .  Ms. Lyn Mackender, I nformation Officer, EOC Northern I reland 
e-mail address: l nfo@eeoni.org.ni 
Website: http:www .eoni .org .u .k. 

Tel .  (01 23) 242-752 
Fax (01 23) 331 -047 

2.  Ms. Denise Magi l l ,  Research Officer (Lawyer) 
Standing Advisory Committee on Human Rights, Northern I reland (SACHR) . 
e-mai l :  sachr@nics.gov.uk 

3.  Bob Cooper, FEC Chairman (Fair Employment Commission) 
Andras House, 60 Great Victoria Street, Belfast BT2 7BB 
e-mail : Robert. Cooper.fec@nics.gov.uk 

Tel . (0232) 240020 
Fax 331 -544 

Sources:  Bob Cooper " ,  The Fair Employment Commission in Northern I reland ," in 
Martin MacEWEN, (editor), Anti-Discrimination Law Enforcement: A Comparative 
Perspective. Aldershort: England , Avebury, 1 997. 

Peter J. Sloane and Daniel Mackay, "Employment equity and minority legislation in the 
UK after two decades: a review," International Journal of Manpower, Vol .  1 8 , No. 7/8 , 
1 997. 

Employment Equality: Bui lding for the Future. A Comprehensive Review of employment 
equality after five years experience of the operation of the Fair Employment (N I) Act of 
1 989 and of the Fair Employment (N I) Act 1 976 as amended . Presented to Parl iament 
by the Secretary of State for Northern I reland by Command of Her Majesty. Belfast: 

83  



Employment Equity International Best Practice Report 1998 

Standing Advisory Commission on Human Rights, June 1 997. 

Egual ity and ineguality in Northern I reland , The Workplace. Policy Studies Institute, 
1 987. 

The extent to which employers are adopting good employment practices. FEC, 1 995. 

8.5 Interviews with Government Officials in Canada: November 13 - 14, 1997 

Persons interviewed at Human Resource Development Canada (HRDC): Messers G. 
Blanchard ,  DG Operations; Neil Gavigan ,  Director Labour Standards and Workplace 
Equity; Syed Naseem, Senior Data Analyst. 

Canadian Human Rights Commission (CHRC): Mr. John Hucker, Secretary General ;  
Ms. Nicole Chenier-Cul len, Director EE Branch ; Mr. John Dwyer, Director Pol icy and 
Liaison;  and Mr. Rhys Phil l ips, Chief, Policy and Legislation , Employment Equity 
Branch. 
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McMaster University 

WORKING PAPERS - RECENT RELEASES 

408.  Ali R.  Montazemi and Kalyan Moy Gupta, "An Adaptive Agent for Case Description in 
Diagnostic CBR Systems" , June, 1995 . 

409. Roy J. Adams, Noel Cowell and Gangaram Singh, "The Making of Industrial Relations 
in the Commonwealth Caribbean" ,  June, 1995. 

410.  Jiang Chen and George Steiner, "Approximation Methods for Discrete Lot Streamingin 
Flow Shops" ,  June, 1995 . 

4 1 1 .  Harish C .  Jain and S .  Muthuchidambaram , "Bill 40 Amendments to Ontario 
Labour Relations Act: An Overview and Evaluation" ,  June, 1995 . 
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