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H . C .  Jaint and P . J .  S l o ane* 

I ntrod uctfon 

Despite considerab l e  prob l ems o f  identification 1 reports on  widespread 

discrimin ation in th e workp l ace against  minority groups , notab ly in  re l ation to 

sex and r ace , continue to be made in  North America and Britain . Thus in Canada , 

the Roya l Commission on the Status o f  Women ( 1 970) , sever a l  s tudies done for the 

On tario Rights Commis sion , 2 an d s urveys by th e Canadian Civil Liberties 

Association 3 have directed o ur atten tion to the inci dence o f  employment di scrim­

i nation against minority gro ups . Simi l ar l y ,  Equal  Opportuni ties Commis sion ( EOC) 

R�ports and Po litica l  and Economic  P l anning GPE� ) Studies in Great Britain4 and 

Con0rcssiont1-I hearin0s in the United States h ave also swrneste d a :>rt'V<llencr� 

of such discrimination . In  thi s paper we concentrate main ly  but nut excl�sive l y  

on  race and sex discrimination in  Canada , U .S . A .  and Brit ain o n  the <!rounds 

that there is r.iore evidence on th e wor king of these parts o f  equal O!'JlOrtuni ties 

leghlation in Nor th America than other co untries, whil st  developments in 

"I' 

* 
Associate Professor , Facu lty of B usiness , McM aster Uni versi ty , Har1ilton , 
Ontario . 
Pro fessor o f  E conomics and Management , Pais l ey Co l l ege , S cotl and. 

I n  economic terms discrimination may be defined as a situation in which one 
group has a taste for or aversion to association with another grouµ. Thu� 
discrimination may be regarded as a commodity for which a price wi l l  be pai d .  
However , i n  attempting to as certain how far such prej udice has worsened tne 
occupational  or pay position o f  a minority group we mus t  ho l d  cori�>tant o ther 
factors which wi l l  also infl uence the o utcome . In  practice this is an 
extreme l y  difficu l t tas k l eaving  sco pe for various interpretation�. See 
B .  Chiplin and P . J .  S loane , Sex Dis crimination in the Labo ur Marko�, McMi l l an ,  
1 976, J .A .  Bou l e t  and J . C . R .  Row l ey ,  11Meas urement of Dis crimi natio-n in the 
Labour Market :  A Comment" , Canadi an Jo urna l  o f  Economics , February 1977 and 
D . N . De Tray and D . H .  Greenberg , "On Es timating Sex Differences in  Earnings " , 

_Southern Economic Journal ,  Vo l . 44, No. 2 ,  October 1 977 . 
2 See for instance Wi lson  A .  Head , The B l ack  Presence in the Canadian Mos aic : 

3 

A S tudy of Per cep tion and the Pr aeti-ce of D1scrim1nat1on against  Blacrs-fn� 
Metropolitan Toronto , Ontario H uman Ri ghts Commission , Sep tember 1975 .  

"S tudy shows job , real es tate agen cies are wi l ling to screen out  non -whites " , 
The Globe and Mai l , J anuary 1 1 , 1 97 7 , p. 4. 

4 W . W. Dani� l. Racial Dis crimindtion in  lng l and , Penguin , Harmondsworth , 1 96 8 ;  
N .  M cintosh and D . J . Smith , T h e  Exten t  o f  Racial  Dis crimination , P.E.P. 
BroadsheH. No . 547 , London 1974 and D.J .  Smith , Racial  Disadvanta__g_�_jn Bri_taj_n, 
PenCJuin Lin:-'·-'>, 1 977. 
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5 Britain mirror those in the U.S.A. and Canada. However, discrimination 

may also manifest itself in relation L(l ,19e (younr, or elderly employees), 

2 

marital status, religion, physical or mental incapacity, appearance and other 

characteristics. The question of which minority groups are to be protected by 

legislation is itself of some significance since any gain made by one group may • 

impose corresponding losses on another.6 Thus the failure of such legislation 

to be comprehensive, notwithstanding the fact that it is logically impossible 

for all groups in the labour market to suffer from discrimination, unless a 

decline in labour's share in the national income is so construed, is in itself 

discriminatory with respect to the excluded groups. 

What then will determine which groups are covered? Much may depend upon 

the cohesiveness of the group and its ability to act as an effective pressure 

group in articulating its demands. Also a general acceptance that discrimin­

ation is not only widespread but significant in its effect will doubtful assist 

in acceptance of the case. But there is also reason to believe that the size 

of the group relative to the total population will be of some significance in 

this respect. First, politicians will be eager to gain the votes of minority 

groups (and particularly of women who comprise roughly half of the population). 

Even if some voters disapprove of minority rights legislation, such negative 

reactions may not be sufficient to lose tbe votes of this group, whilst the 

importance of such policies to minority groups may ensure their vote for the 

party which advocates.them regardless of other policies.
7 Secondly, as Becker

8 

has suggested the extent of discrimination may i�crease as the size of the 

5 

6 

7 

8 

H. Street, G. Howe and G. Bindman, Street Report on Anti-discrimination 
Legislation, London, P.E.P., 1967. 

See, for instance, P. Doeringer and M.J. Piore, Internal Labour Markets and 
Manpower Analysis, D.C. Heath, Lexington, Mass., 1971. 

G. Tullock, The Vote Motive, Hobart Paperback No. 9, The Institute of 
Economic Affairs, 1976, refers to this form of political behaviour as 
implicit log-rolling. 

G.S. Becker, The Economics of Discrimination, 2nd edition, University of 
Chicago Press, Chicago and London, 1971. 

---··---� 
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minority group increases and becomes therefore more of a perceived threat to the 

majority group in terms both of job competition and a downward influence on the 

wage rates of particull!r occupl!t"ions. Therefore it is important to consider 

the number of women and coloured workers the legislation in the three countries 

is designed to assist. Women constitute un important segment of the··labour force 

in the three countries. Thus, in 1971, women comprised 32.8 percent of all 

employees (employed and unemployed) in Canada, 38.2 percent in the U.S. and 

37.8 percent in U.K. In quantitative terms, there was 2.8 million women workers 

out of a total of 8.6 million in Canada, 32 million out of a total of 84.1 million 

in the U.S. and 8.5 million out of a total of 22.7 million in the U.K. The bar-

gaining power of women in the labour force is, however, diminished by the fact that 

many of them work only on a part-time basis and the extent of unionisation is 

much lower than in the case of men. In the u.s.
9 there were 5.5 million black 

and other races males and 4.4 million black and other races females (compared 

to 48.6 white males and 30 million white females) in the civilian labour force 

in 1973.
10 In the case of Britain Smith concludes that the Census estimate of 

1971 of 1.3 million non7white people in Britain originating from New Commonwealth 

Countries (but not necessarily born there) are reasonably accurate. This would 

amount to 2� percent of the total population, but by 1974 the figure had risen to 

2. 9 percent. In 1 i ne with the above, Richmond.1·
1 

estimates that there were approximately 

930,000 coloured immigrants (first-generation) in U.K. and 404,000 in Canada 

in 1974. This represents approximately 1.8 percent of the total population in 

both cases. He points out that the fact that coloured immigrants have been 

established for sometime in both countries means that natural increase is an 

important source of growth, thus the total estimated coloured population of 

9 

rn 

11 

In April, 1972, the black population numbered approximately 23.4 million 
and comprised 11.3 percent of the total U.S. population. 

Manpower R eport of the President, April, 1974, Washington D.C., U.S. 
Government Printing Office. 

A.H. R ichmond, "Black and Asian Immigrants in Britain and Canada: Some 
Comparisons", New Community (Winter/Spring, 1975-76). 

... 



Great Britain in 1971 was 1,385,600, of whom just over 63 percent were foreign 

born12 and just under 37 percent U.K. born.13 Comparable 1971 figures for 

Canada (excluding native and Eskimo) would be 350,000, of whom 63 percent were 

immigrants. Moreover, the recent increase in black and Asian immigration, 

despite limitations thut might be placed in Canadu in the future, will mean that 

natural increase wi 11 become inc·reasingly important as a source of growth of the 

coloured population. It is interesting to speculate whether discrimination will 

be lower in the case of second generation than in the case of first generation 

immigrants. Adaptation to the cultural values of the host country and diminished 

language problems should certainly improve the employment prospects of the 

former group. 14 

In examining the use of law as a means of reducing discrimination it should 

be bome,in mind that there are a number of possible alternative approaches 

including economic policies which rely on a system of taxes and/or subsidies 

and various social measures. There is also the question of which forms of 

behaviour should be made unlawful.15 Thus if it is cost minimising to employ 

12 The White Paper on racial discrimination issued in September 1975 states 
that "Ten years ago, less than a quarter of the coloured population had been 
born here: more than three out of every four coloured persons then were 
immigrants to this country, a substanti.al number of them fairly recent 
arrivals. About two out of every five of the coloured people in this country 
now were born here and the time is not far off when the majority of the 
coloured population will be British born.11 (paragraph 4). The paper goes on 
to suggest that the..re were 1.5 million coloured people in Great Britain, 
(paragraph 12, Racial Discrimination, Cmnd. 6234, H.M.S.O., London, September 
1975). 

13 It is estimated that of the coloured people b�rn overseas, 604,000 were i� 
employment in U.K. and that another 250,000 in employment were born in the 
U.K. Trade Unions and Race Relations, T.U.C. Circular No. 152, on Industrial 
Language Training, 1976/77. 

14 We should not neglect the possibilities of discrimination against non-coloured 
immigrant workers. In 1971 there were, for instance, 963,045 Irish born 
resident in Great Britain and it is estimated that immigrants, including 
workers born in the Irish Republic, account for about 6 percent of all those 
economically active in the U.K. See Unit for Manpower Studies, The Role of 
Immigrants in the Labour Force, Department of Employment, 1977. 

15 Thus one lawyer has suggested that11 a mass of rules defining a mass of loop­
holes is the worst possible basis on which to educate the reluctant members 
of society into acceptance of general state�ents of approved standards of 
conduct.11 R.W. Rideout, 11More Loopholes than Law; }he Sex Discrimination 
Act". Bankers' Magazine, October 197·6. 
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one g roup rathe r than anot her, i . e. there i s  no p rejudi ce i n  the form of  avers i on 

to a g roup a s  such s houl d thi s sel ecti v ity be permi tted or  proh i b i ted? How far, 

fo r i ns tance, s hou l d l anguage prob l ems be reg arded as a l eg i ti mate reason fo r 

not emp l oy i ng i mmig rants i n  ce rta i n  j obs? 16 I s  the same l egal  apparatus  appr op ri ate 

for al l forms of d i s cri mi nati on o r  shou l d  th ere, for i nstance, be separate 

a pp roaches to race and sex di s cr imi nati on? These are some of the  i s sues  whi ch 

i t  i s  ne ce s s a ry to focu s  upon i n  a s se s s i ng the rol e of l aw i n  a l l evi ati ng 

d i s crimi n ati on i n  empl oyment. 

The Rol e  of  L egi s l ati on 

I n  the i r  fi rs t annual  report (Apri l 1 96 7 )  the Race Rel ati ons Board  i n  

B ri ta i n  summa ri zed the rol e  of l eg i s l ati on a s  fol l ows : 

( i )  A l aw i s  an unequ i voca l de cl a rati on of publ i c  pol i cy .  

( i i )  A l aw g i ves support to those who do not wi sh  to discri mi nate, 

but who fee l compe l l ed to do so by soc i al p ressu re . 

( i i i ) A l aw g i ve s  protect i on and redress  to mi nori ty g roups. 

( i v ) A l aw thus p rovi des for the peacefu l  and orderly adjustment 

o f  g ri evances and  the re 1 ease o. f tens i on s . 

( v )  A l aw redu ce s  prejudi ces by di s cou rag i ng the behav i ou r  i n  

whi ch p rejudi ce fi nds express i on .  

The fi rst two and the l as t  of these  obj ecti ves are mai n ly  concerned wi th 

the effect of  l eg i s l ati on upon peopl e  i n  a pos i ti on to di scrimi n ate, i nc luding 

both empl oye rs and  co-workers . To the extent that behav i ou r  i s  based upon 

tradi ti onal  p rejudi ce s , l eg i s l ati on and  e du cation  might be reg arded as  comp l e­

mentary, but i t  i s  di ffi cu l t to know upon wh i ch of th ese the mai n  emphas i s  shou l d 

1 6  Smi th, op . c i t ., found  that 27% of a l l  As i ans i n  a nati onal  survey cover ing 
Eng l and an d Wal es spoke Engl i sh only s l ightly and 1 5% not at a l l . Wh i l st 
the re a re some j obs fo r whi ch thi s might  not be an i nsu rmountabl e probl em 
the res t ri cti on of such workers to a narrower range of occu pati ons mus t  
ope rate to the i r  d i s advantage . 

·� 11 
Ii Ii 11 
I! 
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pe place d .  T he th i rd an d the fou rth obje cti ve s  are con ce rned wi th redre s s i ng 

the g rie vance s  of mi nori ty g roups i n  the e vent of on ly  partial  succe s s  i n  rel ation 

to the othe r  obje cti ve s . 

Wh i le the se obje cti ves  are use ful as benchma rks , i t  i s  i mpo rtant to real i se 

that su ch leg i s l ation i s  l i mi ted i n  i ts scope and e ve n  i n  the absence o f  s uch 

l i mi tati ons  i s  un l i ke l y  by i tse l f to e l i mi n ate di scri mi nati on . As Les te r  and 

B i ndman17 have sugge sted leg i s l ation i s  ai med at the majori ty of commun i ty who 
are ordi nari l y  l aw abi d i ng and doe s  no t re s t ra i n  the determ i ned l aw b reake r .  

Seco ndly, l aw wi l l  be re levan t on ly  i f  the economi c and soci al envi ronment 
e nables  people to  deve l op the i r abi l i ti e s  and  compete for opportuni ti e s  on more 

o r  l e s s  equal  te rms . I n  the absence of equal  acce s s  to education and trai n i ng, 

this migh t  not be pos s i b le . Fi nal ly, i t  i s  not e nough to enact s uch leg i s l ation. 

I t  must  be e ffe cti ve ly  i mplemented . 

Equal  Emp loyment  Leg i s l ati on 

The s cope of the leg i s l ati on i n  the three countries i s  summari sed i n  Table 1. 

I n  the Un i ted State s, the equal  empl oyment  opportun i ty leg i s l ation has  fi ve 

sepa rate compone nts: ( a )  ti tle V I I of the C i v i l Rights Act o f  1 964, as amended 

i n  1 972 ; ( b )  Pre s i de nti al Exe cuti ve Orde rs · 1 1246, 1 1 375, 1 1 1 41,  and 1 1 758 ; ( c )  

Equal Pay Act of 1 963  and i ts e xtended  cove rage o f  executi ve, p rofe s s ional ·  and 

admi n i str ati ve employees i n  1 972 ;  ( d )  Age Di s cri mi nation i n  Empl oyment Act of 

1 967 ; and (e ) Rehab il i tati on Act amendments ( sect i on s  500 and 503 )  of 1 974 . 

I n  Canada , the fede ra l and provi nci a l  human rights l eg i s l ation proh i b i ti 

di s crimi n ation i n  empl oyment . I n  addi ti on , e ach j uri s di cti on i n  Canada has  

e nacted  l aws (ei ther as  part of the human rights s tatue s  or  separate l y )  wh i ch 
requ i re equal  pay fo r equal  qo rk wi thou t  di s crimi nati on on the bas i s of sex .  
As o f  March 1 978 the fede ral leg i s l ation requ i re s  equal  pay for work  o f  equa l  
va l ue ( cons i s tent  wi th I .L . O .  convention  no . 100 ) . 

17 Anthon,y Lester and Geoffrey Bindman, Race and Law, Longman, London, 1972. 



TABLE l P ROH IB ITED GROUNDS FO R D ISCRIMI NAT I ON I N  EMPLOYMENT IN  U . S.}\_�, CANADA 
"/iNri-"BlHiATN 

--

U . S . A. 
Race 
Re l ig ion  
Co lou r  
N ati ona l  Orig i n  
Age7 
Sex 
Menta l and  Physi cal  

Handi caps8 

CANADA1 

Race 
Re l ig ion 
Co lour  
National i ty 
An cestry 
P l ace of O rig i n  
Age 
Sex 
Mari ta l Status 
Po l i t i ca l  Op i n ion or Bel i et2 
Phys i cal  Handi cap3 
Sexual  Ori entation4 
Convi ction for wh i ch Pardon  

has been obta i ne d5 

BRITAI N6 

Race 
Co lou r 
National  Orig i n 
National i ty 
Ethni c  Orig i n  
Sex 
Marri age 

1 I n  Canada , B ri ti s h  Co lumb i a  enume ra tes g roun ds but these are no t meant to be 
1 i mi  ti ng. 

2 I n  the case o f  human righ ts codes o f  Mani toba , B ri ti s h Co lumbi a ,  Newfoundl and 
and  Q uebec. 

3 Appl i cabl e i n  Nova Sco ti a ,  New B runswi ck  and  P ri nce E dward I s l and  and i n  B i l l  
C-25  unde r Federal Ju ri s di ction. 

4 Di s c ri mination aga i nst  homo sexual s i s  proh i b i ted ; fo r exampl e ,  in  employment , 
hous ing and  acces s  to pub l i c  faci l i ti es i n  the p rovi nce o f  Quebec as  o f  
De cember, 1 977 . 

5 P rohi b i ted g round  unde r federal  juri s di ction , effecti ve as  o f  Ma rch l s t, 1 978. 
6 Sex and Ma rri age are proscri bed under the Sex Di scrimi nation Act .  
7 Unde r Age Di s c ri mi nation i n  Employment Act of 1 964 ( 46-65  years ) ,  a n d  Execu ti ve 

Orde rs . 
8 Under Rehab i l i tation Act amendments of 1 9·74 ,  a s  we ll a s  u nde r Pres i denti a l  

Execu ti ve Orde r 1 17 58. 

I n  B ri tai n equal  pay and equa l  oppo rtuni ti es l eg i s l ation wi th respect to 

women ( an d  marri ed persons ) ,  became ful ly ope ra tional  at the end o f  1 97 5 . The 

fi rst of these makes i t  unl awfu l  to di scrimi na te i n  te rms of wag es and condi tions , 

whi l e  the s e cond makes i t  un1awfu l  fo r an emp loye r to di scrimi nate on acco unt o f  

sex  o r  marri age i n  re l ation bo th to potenti a l  benefi ts ( e.g. opportuni ti es for 

recrui tment, tra i n i ng and  promo tio n )  and to actions  wh i ch may be detrimental to 

emp loyees ( e .g. s ho rt-ti me wo rki ng o r  p i smi s sa l s ) . S i mi l arly , race re l ation s  
18 l eg i s l ation was fi rst  appl i e d  to employment i n  1 968 and  has  recently been 

18 The  1 965  Race Rel ati ons  Act was  l i mi ted  to di s cri mi nation on  g rounds o f  race , 
co lour  o r  ethn i c o r  national  o rig i n  i n  ce rtai n p l aces of pu bl i c  reso rt . 



considerably extended in coverage under the Race Relations Act of 1976 to ·bring 

it more into line with the sex discrimination legislation. 

Prohibited Grounds and Coverage under the Laws 

In the U.S., race, colour, sex, religion, national origin and age, are the 

main prohibited grounds for discrimination in employment. Title VII  of the 

Civil Rights Act applies to employers, unions, employment agencies (pu�lic and 

private), and joint labour/management committees controlling apprenticeship or 

other training programmes. Discriminating on the basis of race, colour, religion, 

sex, national origin with regard to any employment condition, including hiring, 

firing, promotion, transfer, compensation, and in admission to training, or 

apprenticeship prograrrmes is prohibited. This is the most significant law 

affecting both private and public sector employers and institutions of higher 

learning with 15 or more employees. The Presidential Executive Orders apply to 

federal government contractors and subcontractors, including construction con-

tractors. In addition to the prohibited bases of discrimination enumerated 

above, age (no specififed ages) as well as physical �nd mental handicaps are 

also considered illegal under the Executive Orders. Under the Age Discrimination 

Act employers and unions with 20 or more wo,rkers, employment agencies and all 

levels of governmental agencies are prohibited from discriminating on the basis 

of age (40-65). 

19 In Canada, the prohibited grounds for discrimination in employment 
-

include race, religion, colour, nationality, ance,stry, place of origin, age, . 

sex, sexual orientation, marital status and conviction for which pardon has 

been granted. Three provinces (New Brunswick, Nova Scotia, and Prince Edward 

19 In Canada, unlike Britain and the U. S. A. , the federal labour laws cover 
employment in designated industries or undertakings and thus affect only a 
small percentage (5-10 percent) of the labour force. The provincial 
governments have full jurisdiction in matters of employment in undertakings 
employing more than 90 percent of Canada1s labour force. 
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I s l an d) and  the Canadi an Human Rights Act have a l so i ncl uded physi cal  handi cap 

as a b�s i s fo r di scri�i nati on i n  empl oymen t .  Genera l ly ,  the re l evant statute s  

apply to emp l oye rs, empl oyment agenci e s  and trade uni ons an d ,  i n  some j uri�­

di cti ons , to se l f gove rni ng profe s s i ons . Di scri mi nati on i s  prohi bi ted  wi th 

re spect to adve rti s i ng ,  terms and condi tions of emp l oyment , i n cl udi n9 promoti on , 

t rans fe r ,  an d tra i n i ng .  

In Great B ritai n ,  the proh i b i ted grounds are race , sex , marri age ,  col our , 

nati ona l i ty ,  ethni c orig i n  and  nati onal  ori g i n .  The s tatutes ( e . g . Sex 

Di s cri mi nati on and Race Rel ati ons Acts) proh i b i t  di scri mi nati on ag a i n s t  contract 

wo rkers , p artners i n  a fi rm of s i x or mo re ( partne rs) , and apply to trade 

un i ons, emp l oyers org ani sati ons , qua l i fi ed bod ie s, vocati onal  trai n ing bodi es, 

emp l oyment agenci es and  the Manpowe r Serv i ces Commi s s i on and i ts two agenci es 

- the T ra i n i ng Servi ces Agency and the Empl oyment Serv i ce s  Agency . Di s crimi n-

at i on i s  proh ib i ted wi th respect to recru i tment and  i n  access  to tra i n i ng and 
promoti on . 20 The few excepti on s  i n cl ude cases wh ere 11genui ne occupati ona l 

qua l i fi cati ons 11 app ly. I n  the case of women these i nc l ude mode l s ,  actors , 

toi l et attendants , hospi tal an d p ri son s taff , persona l  wel fare coun se l l ors and 

20 Sepa rate prov1 s1ons rel ate to Northern I re l and . In addi ti on there i s  
al so a Fai r Emp l oyment (N . I .) Act-1976 wh i ch makes unl awful re l ig i ous  
and  pol i t i ca l  d i scrimi n ati on in  emp l oyment .  Its j uri sdi cti on app l i e s  
on ly  to fi rms emp l oyi ng mo re than 2 5  workers b u t  afte r th ree years the 
Act 1tl i l l  app ly  to a l l  empl oyee s . I n  an analys i s  of the 1971  Census  o f  
Popul ati on the Fai r Empl oyment Agency found that Roman Catho l i cs v1e re 
unde r- represented i n  the mai n areas of  empl oyment and i n  higher payi ng 
jobs . Thus  i n  s hi pbui l di ng and mach i ne engi nee ri ng the total of  
Catho l i cs was  4 . 8  percent , wh i l st P rotestants tota l l ed 89 . 5  percent . 
I n  con s tructi on Cathol i cs make up 55  percent of the manual  l abour force 
but he l d  only 18 pe rce nt of manageri a l  j obs . ( See Fai r Emp l oyment  
Agency , An  I n dus tri al  and  Occupat i on a l  P rofi l e  of  the Two Sectors of 
the Popul ation in Northern I reland , Bel fas t ,  January ,  1978 .)  It  is  not 
clear why p rote ction against  religi ous di scrimi nati on has not been 
extended to the res t  of the Un i ted  Ki ngdom i n  v iew of a l l egati ons of 
i ts presence e l sewhere ( i nc l udi ng the West  of Scotl and). 
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Jobs to be performed abroad in a country where law of custom requires discrim­

ination. In the case of race the exceptions are rather narrower. 

Interpretation of Ant·i-l)"iscri111inu'Lion L1..1ws 

(a) Defi ni ti on 

To understand the practical implications of equal opportunities legislation. 

it is necessary to understand how "discrimination" is defined in la\\I. In the 
21 

U.S.A., the concept has been redefined on three occasions since World War II. 

Initially, discrimination was defined as "prejudicial treatment", that is, 

harmful acts motivated by personal antipathy toward the group of which the target 

person was a member. However, since it is difficult to prove intent to harm, 

discrimination came to be defined in the courts as "unequal treatment". Under 

this second definition, the law was interpreted to mean that the same standards 

(job requirements and conditions) should be applied to all employees and 

applicants. In other words, the employer was allowed to impose any requirements 

provided that it was imposed on all groups equally. Yet many of the most common 

requirements, such as education and testing, had unequal effects on various 
' 

groups, even though they were imposed on all groups alike. Thus there was a 

tendency for minorities to remain at the bottom of seniority lists and to suffer 

more than proportionate unemployment. In recognition of such concerns, the U.S. 

Supreme Court articulated the third definition of employment discrimination in 

Griggs V. Duke Power Co. in 1971, when the conceP,t of indirect discrimination 

was first articulated. The Court struck down employment tests and educational 

requirements that screened out a great€r percentage of blacks than whites on· 

the grounds that such practices had the consequence of excluding blacks dis­

proportionately, and because they bore no relationship to the jobs in question.22 

21 
See A. W. Bl umrosen, "Strangers in Paradise; Griggs and Duke Power Co. and 
the Concept of Employment Discrimination", .Michigan Law Review, November 1972. 

22 . . 

H.C. Jain and J. Ledvinka, "Economi-c Inequality and the Concept of Employment 
Discrimination", Lab or Law Journal,. September, 1975. 
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T hus, the mo ti vations of the emp loyer who d i scrin1i 11ated do not matte r. What i s  
i mportant i s  the effect of an act o r  a po l i cy rathe r  than reaso ns  underly i ng i t . 
T h e  fact that a pe rson "di d no t mean to di s cri mi nate "  o r  was moti vated by goeld 
i n tent i s  not an excuse unde r the l aw .  Bo th the Sex  Di scri mi nation ( 1 9 75 ) and 
the new Race Rel ations Act ( 1 9 76 ) i n  B ri ta i n  seem to have bo rrowed and ado pted 
thi s defi n i tion o f  i ndi rect di scri mi n ation from the U . S. A. S i mi l arl y, the 

recently enacted Human Rights Act i n  the fede ral ju ri s di ctio n  in Canada includes 

the provi s ion  o f  i ndi rect di s cri mi nation . 

( b )  Enfo rcement 

Under the Bri ti sh  Sex Di s cri mi n ation Act ( 1975 ) and  the Race Rel ations Act 

( 1 976 ) aggri eved i n di vi dual s mus t  bri ng pro ceedi ng s  i n  i ndus tri a l  t ri buna l s  

wi th the pos s ib i l i ty o f  ass i s tance from one o f  the re l evant commi s s ions, Equal  

Oppo rtuni ti es Commi s s ion  ( EOC )  i n  the  case  o f  compl a i nts regardi ng sex and 

marri age and the Commi s s ion  fo r Raci al Equa l i ty ( CRE ) i n  the case of charges  
based on  race, co lou r, national i ty, ethn i c  or  national o rig i n  and al so the 

pos s i bi l i ty o f  action by a Con ci l i ati on Offi ce r of the Advi sory Conci l i ation 

and  Arbi tration Servi ce . I n  addi tion to the s tre s s  pu t on conci l i ation, 23 a 

nove l p ro cedu re a l l ows the prospe ct i ve comp l a i nant to req ui re the re spondent  

to answer a number o f  bas i c  ques tions  on  pres cri be d  forms whi ch may be used fo r 

the  purpose o f  both ask i ng and  rep lyi ng to such ques tions ; any repl y o r  l ack 

of  i t  i s  admi s s i b l e  i n'evi dence befo re an i ndustri a l  tri bu nal . 

F reed from the ob l igation to p rocess  each compl ai nt, wh i ch the Race 

Re l ations  Bo ard was obl iged to do unde r  the 1 968 Act, EOC and  CRE are now 

g i ven  strateg i c  functions wh i ch empowe r them to i nves tigate a company ' s  o r  an 

i n du s try ' s  employment p racti ces, to i s sue  non - di s crimi nation noti ces enfo rce-

23 Th e p ro ce du re i s  that a copy of any comp l a i nt fi l ed wi th an i ndus tri al 
tri bunal  mu st be sent to the Advi so ry Conci l i ation and Arb i tration  Servi ce . 
An offi ce r of that serv i ce can seek to promo te a settl ement p rio r to the 
compl a i nt  bei ng p ro ces sed by an i ndust ri al tri bunal . Moreover, conci l i ation 
can a l so be attempted on  behal f of a prospecti ve compl ai nant, that i s, 
before a formal  compl ai nt i s  fi l ed. 
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a b l e  th rough the c i v i l cou rts , to fol l ow up  i n  case  of pe rs i stent di sr. ri mi n­

ation , and to demand the p roduction o f  re l evant  i nfo rmation. Al so enfo rcement 

p roceedi ngs  concern i ng di scrim inato ry adve rti sements can  be i n i ti ate d  on ly by 

the  two CoITTn i s s ions . These strateg ic functi ons are the mos t  i mpo rtant part o f  

the ( two ) Commi s s ions ' ro l e  a s  di rect enforcement agenc i es under the two Acts.24 

I n  respect to strategic  i nves tigati on the B ri ti sh  l eg i s l ation i s  based on the 

U.S. expe ri ence . In th e U.S., there a re seve ral precedents of s tri.lteg ·ic 

i nvestigation s  and  fi ndi ng s  o f  di sc rimi nato ry p rac tices  l eadi ng to s e ttl ements 

on corpo rate wi de bas i s .  The Equal  Emp l oyment Oppo rtun i ty Commi s s ion  ( EEOC) , 

has , for .examp l e , secu red  mas s i ve conc i l i ation ag reements wi th the l arge r ,  mo re 

v i si b l e  fi rms such  as AT & T and i ndus try ag reements such as that wi th the 

s tee l i ndu stry . 25 In  the case  of ti tl e V I I of  the C i v i l Righ ts Act i n  the U.S., 

an agg ri eved i ndi v i dual  has the option o f  tak i ng i ndi vi dual action through the 

cou rts or wi thou t the a s s i stance of  the E . E . O . C . , or fi l e  a comp l a i n t  wi th the 

s tate equ i val ent of the E . E . O . C .  o r  the E . E . O . C .  i tse l f .  I n  addi ti on, the 

va rious  fede ra l agenc i es  (under Executi ve Orde rs ) i nc ludi ng th e E . E . O . C . can  

i ni ti ate strategic  i nves tigations  o f  empl oyers . 

I n  Canada , a l though Human Rights Commi s s i ons  i n  some p rovi nces may fi l e  a 

comp l a i nt o r  commence an i nvestigation on �hei r own i n i ti a ti ve ,  cou rt cases  o r  

2 4  Thu s  W . B .  Cre ighton., "Enforc i ng the Sex Di sc ri mi nati on Act" , The I ndus t ri a l  
L aw Jou rna l ,  Marc h 1976 fi nds "Howeve r  effecti ve enfo rcement by individu al 
complai n t  might be , i t  can have on ly  a marg i na l  effect upon the broade r 
probl ems o f  sex based d i sc ri mi nation i n  emp l oyment and i n  soc i ety as a 
who l e .  Th i s  be i ng so , i t  i s  a l l  the more nece ssary that the re shou l d  be  : 
some agency wh ic h can  adopt a mo re broad based approach  to th e probl em, 
and wh ich c an , u l ti mate l y ,  ta ke effec ti ve remedi al action i n  o rde r to en­
force i ts fi nd i ngs11 • 

25 H .C .  Ja i n ,  "Affi rmati ve Acti on i n  P ractice: A P rototype for Canadi an Ac t i on " , 
Human Re l ati ons , Vol . 15, 19 75, and H . C .  Ja i n an d B . O. Pettman, 1 1The Impac t 
o f  Anti -di scrimi n ati on Leg i s l ati on on the Uti l i s ati on of Mi nori ty Groups: 
The Ame ric an Exp e ri ence" , Inte rnational Jou rna l  o f  Soci a l  Ec onomics , \fol . 3 ,  
No . 2 ,  1 9 76 . 



massive conciliation agreements, typical of the U.S. are rare.26 

In one respect, the British and the Canadian enforcement procedures are 

similar. In both of the countries, most complaints are settled at the 

J 

conciliation stage. For example, in Ontario, since the inception of the Human 

Rights Code and the Commission in 1962, only 99 Boards of Inquiry were appointed 

out of 9,775 formal cases as of the end of March 1977.27 The British Race 

Relations Board's experience (under the 1968 Act) has been similar. For instance, 

the number of occasions on which the Board started county proceedings was few 

in proportion to the number of complaints. To take one year by way of example, 

1973, 885 complaints were received, 130 opinions of discrimination were formed, 

and settlements or assurances were secured in 102 cases.28 In only seven of 

the remaining cases (involving four respondents) were county court proceedings 

29 brought. 

While there are the above mentioned similarities in the matter of dealing 

with complaints by the two commissions, there are vast differences in their 

respective powers of enforcement. In the federal and Ontario jurisdictions a 

human rights officer can enter the premises of anyone associated with the 

26 One of the exceptions is the Human Rights Commission of British Columbia: 

27 

In 1973, the Commission, upon receipt o.f 342 complaints from female -
hospital wo rkers, was able to get a settlement from the Minister of Health 
and the Hospital Employees Union which covered 8, 000 employees throughout 
the Province. The agreement provided that over the lifetime of the 
collective agreement, all forms of discrimination against female employees 
in pay, training, and promotional opportunities, will be abolished. ln 
addition, equal pay was given to not only those who could prove that they 
were doing substantially the same work as men but also to those earning 
less than the male base rate, Gail, C. A. Cook, editor, Opportunity for 
Choice: A Goal for Women in Canada, Information for Canada, Ottawa,,1976. 

See Daniel G. Hill, 11The Role of a Human Rights Commission: The Ontario 
Experience", University of Toronto Law Journal, Vol. 19, 1969 and Annual 
Reports, 1970-1974. 

28 The annual figure of complaints has fluctuated in the region of 1 ,OOO in each 
year since 1968 (through 1973), In the fiscal year 1970-71, opinions of un­
lawful discrimination were formed in only 9. 1% of employment cases while in 
the previous year, the figure was 6.4% (Lester & Bindman, op.cit. ). There 
have been approx. 7,000 complaints in the whole life of the Board (1968-1976). 

29 G. Bindman, "Law and Racial Discrimination: The New Procedures", New Community, 
Autumn, 19 75. 
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complaint without a warrant, except when the place is actually being used a,s a 

dwelling. He can order employment applications, payrolls, records, docur.1ents, 

writings and papers· relevant to the inquiry to be produced for investigation, 

and he may remove these for the purpose of making copies or extracts. He can 

also make inquiries relevant to the complaint of any person seµarate or apart 

from another person. According to Hill, 30 the former chairman of the Ontario 

Human Rights Commission, "Essentially the Ontario process requires a judicious 

blending of the 'velvet glove ', and 'iron fist ' approaches." In actual practice, 

this means that the officer investigating a complaint "concentrates rather less 

on the issues of legal guilt than on the issue of effectuating a satisfactory 

settlement," Hill continues. Thus, the Human Rights officer combines both the 

function of investigation and conciliation, with an emphasis on settlement. This 

is probably the reason why in Canada, where the Ontario legislation has been the 

prototype of statutes in most other jurisdictions, the strategic functions of 

massive conciliation agreements, class action suits and pattern or practice 

suits, which are typical of the U.S., have not been in evidence, althou�h recen-... 

class action suits in the employment discrimination area in Ontario might 

change that situation. 

In Britain, on the other hand, it is widely recognised that the Race 

Relations Board (under the 1968 Act) had been unable to exercise its conciliation 

machinery in order to obtain information on its own initiative. Its enforcew.ent 

powers were circumscribed in a number of important respects, most notably in 

relation to securing cooperation of those who were under investigation and 

obtaining production of documents, as well as to the circumstances under which 

the courts could be asked to intervene, and the relief which mi�ht be obtained �1 

This is the reason why the Board in its entire existence considered 7, 000 

30 op. cit. 

31 1975 White Paper, op. cit. (paras. 28-47). 



................................................. . 

comp l a i nts but
.
reje cted mos t  of them i n  the end . 32 

Learn i ng from the U . S .  experi ence B ri ta i n  i ncorporated  s trategi c functi ons 
i n  the recent  s tatute s , whi ch g i ve extens i ve enfo rcement  fun cti ons to the two 
commiss i on s .  I n  th e U.S . ,  pri o r  to i ts rece i pt o f  enforcement powers i n  1 9 72 ,  
the Equa l Emp l oyment  Opportuni ty Commi s s i on ( EEOC ) had to settl e charges of  
emp l oyment discri mi nati on by conci l i a ti on and  persuas i on .  Duri ng  i ts fi rs t  fi ve 
years , the EEOC recei ved more than 52 ,000 charges  of wh i ch 34 , 1 45 we re re co111111e nded 

for i n vesti ga ti on . I n  6 3  pe rcent  of the se the Commiss i on found evi dence of a 

dis cri mi nato ry practi ce . I n  l es s  than hal f of  these cases , howeve r ,  was the 

Commiss i on ab le  to achi eve a tota l ly or  even parti a l l y  s u ccessful cont i l i ati on . 

I n  o th e r  wo rds , the respondent refused to ch ange his o r  her empl oyment o r  

referral  po l i c i es t o  reso l ve a l l eged  unl awful p racti ces . 33 

( c )  Gui de lines , Court decisi ons , consent decrees and other deci s i ons 

I n  th e Uni ted States the re are two p ri nc i pa l  agenci es that admi n i s te r  the 

equa l empl oymen t  and  affi rmati ve acti on prog rammes. Th e former p rog ramme , 

unde r  ti tl e V I I of the C i vi l  Ri ghts Act of  1964 as  amended in 1 972 , i s  enforced 

by the Equa l Empl oyment Opportuni ty Commiss i on ( EEOC ) whi l e  the l atte r ,  under 

va ri ous  P re s i dent i a l  Executi ve Orde rs ,  i s  c�rr i ed out by the Offi ce of Fede ral 

C ontract Compl i ance ( OFCC )  of  the U . S .  Departw.ent of Labou r .  These  agenci es  

have i s s ue d  deta i l ed gui de l i nes to  empl oyers i nterpreti ng the l eg i s l a t i on . 
. 

These  gu i de l i nes i ncl ude d i s cri mi n ati on re l ated to sex , re l i g i on and  nati onal  

o ri g i n ;  sel ecti on procedures ; pre-emp l oyment i nqu i ri es , overa l l  affirmati ve 

acti on programme , ob l i gati on of con tra ctors ( by th e OFCC). The U.S .  courts 

32 For i ns tance , The Race Re l ati ons Board was unab l e  to compel the attendan ce 
of wi tnes ses , or th e p roducti on of documents o r  other i nformati on for the 
purposes of an i nves ti gati on . I n  the absence of s uch a power , the Board 
had to re ly  upon i nfor�ati on p rovi ded by an i ndi vi dual  compl ai nan t or o ther 
wi tnesses and the vol untary coope rati on of  those  agai n s t  whom comp l a i nts 

33 

had been made . Except i n  bri ng i ng l egal  procee d ings i f  conci l i at i on fai l ed ,  
the Board had no  power to requi re unl awful di s cri mi nati on to be b rough t  to 
an end , and  the d i scrimi n ator had no obl i gati on to s atisfy the Board that 
he had a l te red h i s conduct so  as to comply  wi th the l aw .  
See J ai n and Pettman , op.ci t .  
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have i nterpreted the l aw i n  such  a way that these  gui de l i nes , wh i ch favoured 
the  i n creased uti l i s ati on of  mi nori ty groups  and women , have been uphel d . 34 

T h is  has had a dramati c i mpact on h i ri ng and p romoti on procedures and  p racti ces 
by empl oye rs as we l l  as i n  the rati ona l i s at i on of the personnel and human · 

resources fun cti on i n  o rgan i sati ons . 

These gui de l i nes  i nterpreti ng the l aws have a ffected a l l the p ri mary 

personnel p racti ces . In  recrui tment, acti ve recrui tment of  m i nori ti es  and 

fema l e s  is  requ i re d .  Adve rti s ements must  be adapted to l egal  requ i rements . 

In  sel e cti on for h i ri ng, testi ng seems to be the key concern. I nte rvi ews and 

appl i cati on forms , as  wel l as pape r and penci l and s k i l l  tes ts must be made 

·va l i d  an d rel i ab l e .  Job descri pti ons , job speci fi cati ons and pe rfo rmance 

apprai s a l s mus t  a l s o  be analysed fo r rel evance . Of spec i al concern are 

educati on and expe ri ence req ui rements set at too h i gh a l evel . In the case 

of s e l e ct i on for transfe r, tra i n i ng, p romoti on , l ayoff , recal l and  te rmi nati on , 

s peci a l  efforts  must be made to trai n and p romote mi nori ti es and '11omen . The 

EEOC and  OFCC take a speci a l  i n te rest  i n  upward mob i l i ty and seni ori ty. Thus , 

pe rformance appra i sa l s a s  p redi ctors of pe rformance at h i gher l eve ls are bei ng 

cl ose ly  scruti n ised . I n  pay and  benefi ts , equa l pay fo r equal  wo rk i s  carefu l l y  

observed and  benefi ts must b e  equa l . S i mi l arly, di s criminato ry work i n g  

con di ti ons are not a l l owab l e .  

I n  1 97 1  the Un i ted States Supreme Court uphe l d the  EEOC gu i de l i nes  

regardi ng tes t  va l i dati on . I n  Gri ggs V .  Duke Power Company case, for i ns tance , 

the Court decl are d  that no  tes t  used for h i ri ng o r  promoti on i s  val i d  unde r 

th e s tatute i f  i t  ope rates to excl ude mi nori ti es and i f  i t  cannot be shown to 

be re l ated to job performance . Thus , i f  a tes t  res ul ts i n  a greate r rejecti on 

rate of mi nori ti es than the majori ty ,  a pri ma fac i e  case i s  made for adve rse  

i mpact . The adverse i mpact, i n  the fi rs t p l ace , i�  suffi ci ent to  demons trate 

34 Ch i ef J u sti ce B urger o f  th e U . S. Supreme Court in  the G ri ggs  V. Duke Powe r 
Co . case decl ared  that the EEOC gu i de l i nes shou l d be given 'great deference ' 
"1r1 i nte rpreti ng T i tl e VII . 



potential  discrimination . Thus, if b l<lcks and/or fema l es score l owe r on  the 
ave rage than the maj ori ty wh i te mal es on a tes t, there are us ual ly  di fferenti al 
reject i on rates and, consequen tly, a potenti a l  fo r un fai r d iscrimination . The 
adve rse impact i n  of itse l f  is not s uffici ent, however, to outl aw tes ts . The  

secon d as pe ct of the  Court ' s  de cision is that if s uch a tes t { that ope rates to 
excl ude mi no riti es )  cannot be shown to  be re l a ted to job  performance, the  

p ractice is prohib i ted . Th us, the  empl oyer must show that tes ts that l ead to 

adverse effect a re in fact re l ated to s uccess ful performance on the job. 35 

This makes busi ness necessity the p rime criterion in hi ring  and promoti on 

decisions . Con trary to th e popul ar belief in the b usiness community i n  the 

U . S .  that a l l tes ting is i l l ega l  and i ndustry ' s de creas i ng re liance on tests,36 

the Court made i t  cl ear  that  the process of testing was l egal  an d en couraged i t .  

Fo r examp l e, C h i e f  J us ti ce Burger  s tated i n  the Duke Power Company case that 
· 1 1 No thi ng  in the Act precl udes the use of testi ng  or measu ring p rocedu res . . .. 1 1  

I n  Canada, most jurisdictions fo rbid empl oyers from ask i ng ei ther in an 

app l i cat i on fo rm or i n  an emp lOyment  inte rview informati on, d i rectly or i n­

di re ctl y, con ce rn i ng proh i b i ted g roun ds of  discrimi nati on . Howeve r, s peci fic  

guide lines from the  Hu�an R i g hts Commiss i o ns are genera l ly  l a cking . Even whe re 

these gu i de lines are ava i l ab l e, as i n  th e case of Ontari o, they have general ly  

not bee n s ubje cte d to  tes t in the  Board of Inq ui ry heari ngs o r  settl ements . 

For ins tance, i n  Ontario, the H u�an Rights Commiss i on h as issued a guide for 

emp l oye rs and emp l oyees regarding  empl oyment  appl i cati on forms and interviews 

35 See Zedeck, Shel don an d Tenopyr, Mary L ., " Issues i n  Sel ecti on, Test i ng and 
the Law 11, i n  Equal Righ ts and I ndus tri a l  Re l ations, {editors, Leonard Hausman 
et a l , I ndustrial Rel a tions Research Asso ci ati on, Madison, W is consin, 1 977 . 

36 W a l l Stree t Journal, September 3, 1975 .  



1,mder th e Ontar io  Human Ri ghts Code . The Commiss i on draws a disti n cti on between 

p re-empl oyment and post-empl oyment  i nqu i ri es .  I n  some cases. a questi on whi ch 

could be construed as a v i o l ati on  of the code , i f  as ked of an appl i can t befo re 

he h as been h i red , may be appropri ate l y  as ked afte r h i ri ng so  l ong as the 

i n formati on i s  necessary , fo r  i nstan ce , for pe rsonne l record keep i n g  and is not 

used for d iscrimi nati on in empl oyment on the restri cte d  g rounds .  

Accordi ng  to the  gu i de , the fol l owi n g  i nq ui ri es are p roh i b i ted at the 

pre-h i ri ng  s tage; Race or col o u r :  race , co l ou r ,  compl exi on, co l our  of eyes, 

and co l our  of hai r; creed : re l i gi ous denomi n ati on o r  cus toms , recommendat i on o r  

reference from c l ergyman; Nati onal i ty ,  an ces try, p l ace of  o rig i n :  b i rth-p l ace ,  

b i rth o r  bapti sma 1 ce rti fi cate , pl ace of b i rth of  parents, g randparents o r  

spouse, nati onal  o ri g i n .  In  addi ti on, empl oye rs are p roh i bi ted from as k i ng 

i nfo rmat i on about ( a )  c l ubs and o rgan isati ons whi ch wou l d i ndi cate race, creed» 

co l our, nati onal i ty ,  an cestry o r  p l a ce of  ori g i n ;  ( b )  name and address of  

c l oses t  re l at i ve; ( c )  wi l l i ngness to  work on any parti cu l ar  re l i g i ous ho l i day; 

and ( d )  mi l i ta ry servi ce ( o uts i de Canadct )  among other i nqui ri es .  Req ues t for 

i n fo rmati on abour race, creed , co l our , age, sex , mari tal status, nati onal i ty ,  

ancestry or  p l ace of b i rth can be made , however, i f  they are bona fi de occupati onal  

qua l i fi cati ons and  req ui rements fo r th e posJ ti on o r  empl oyment . 

I n  B ri ta i n ,  the  Race Rel ati ons Board, unde r th e Race Re l ati ons Act of  
1968, h as iss ued gui de l i nes but  they were mo re s i mi l ar to the g u i de l i nes 

des c ri bed  above ( fo r  Ontar i o )  g i ve n  the recogn it i on that they may have no l ega l  

effect and  may not be b i nd i ng on  the courts . These gu i de l i nes were issued to,. 

advise empl oye rs abo ut the raci al ba l ance p rovisi ons unde r  th e 1 968  Act . This 

much cri ti cised provis i on ,  whi ch al l owed empl oye rs to d iscri mi nate i n  favour 

of membe rs of a raci al ,  ethn i c  or nati onal  g roup i n  o rde r to prese rve a 

reasonabl e ba l an ce of  worke rs of  di ffe rent raci al, ethn i c o r  nati onal groups , 
h as been repe a l ed unde r th e new Race Re l ati ons Act of 1 976. 



Deci s ions  o f  the Boards of I nqu i ry i n  Canada by p roh i b i ted g ro unds of emp loxment 
dis c rimin ation 

I n  Canada cases have touched upon  a number o f  as pects o f  di s crimi nation . 

Thus  con s i de rations s uch as  ( a )  l ack of femal e  accommodation , to i l et and wash­
room faci l i ties  (Jean Tharp v Lo rnex Mi n i ng Co rpo ration L td . )  ( b )  male  domi nated 
wo rk ( c )  mari ta l status ( Ke rry Seg rave v Ze l l e rs L td . )  {d )  wo rk be i ng too 

phys i ca l l y demandi ng ( fo r  a fema l e ) ; and ( e )  worki ng alone i n  the eveni ngs for 
women (Betty-Anne Shack v London Dri v-Ur-Sel f  L td . ) are no longe r  re l evant fo r 

cl ai mi ng exemption under Canad ian  Human Ri ghts Legi s l ation . 

The  mo st  s i gni fi cant and i nteresti ng of these cases  i s  Kerry Seg rave v 

Ze l l e rs L td . ( September 22, 1 975) . The comp l ai nant al l eged th at he was refused 

emp loyment an d trai n i ng because o f  h i s sex and mari tal s tatus by Ze l le rs Ltd . 

Th e appl i ca nt arranged fo r an i ntervi ew wi th Zel l e rs i n  response to an adve rti se­

ment i n  the Hami l ton  Spect�to r fo r pe rsonne l  manage r  trai nees and credi t 

manage r tra i nees . He was i nterviewed by a femal e  management trai nee who to l d  

h i m  that on ly  women hel d  the pos i tion o f  personnel  manager and that the sa l ary 

wou l d not be attra cti ve for a mal e; her di s tri ct manager had to l d  her that 

" . . . we co u l d get an exe cuti ve at ha l f  pri ce by getti ng ri d of men . 11 She a l so 

to l d  h i m  that they di d not h i re men because  women woul d no t go to them wi th 

the i r  problems . The app l i cant then expres�ed i nterest i n  the credi t manager  

trai nee pos i tion . He was gi ve n  a p re l i mi nary i ntervi ew for the pos i tio n , but 

was no t pro cessed  furthe r be cause of h i s  " unde s i rab le " mari tal s tatus . He had 

bee n di vorced th ree month s  ago and Ze l l e rs too k thi s  as a " a  s i gn of i n­

s tabi l i ty i n  h i s  backgro und wh i ch cou l d  cro s s  o ver  i nto h i s  bus i ness  l i fe as: 

wel l . 1 1 The Bo ard o f  Inqu i ry o rdered that Ze l le rs di rect i ts personnel manage rs 

that i n  a l l h i ri ng p racti ces men and women sho u l d  be treated equal ly, and that  

a l l references to mari tal status in  the se l ection steps be de l eted .  Ze l l ers 

was o rdered to be prepared to s ubmi t any current di recti ves gui d ing  the h i ri ng 

o f  pe rsonne l  to the Onta rio Human Ri ghts Commi s s io n . T hey we re a l so o rde red 

app roved personne l agen cy to admi n i s ter the empl oyment tests to Mr Segrave 

who , i f  he passed the tests, was to be offered a job and compens ated for h i s  



period of unemployment  as we l l  as fo r  gene ral  damages . 

In Ontario, a revision o f  the h uman ri ghts code is underway i n  o rder to 

dea l  wi th i mpo rtant issues that remai n  unreso l ved . The Ontario Human R i ghts 

Commiss ion i nv i ted b ri efs and conducted a number o f  publ i c  heari ngs thro ughout  

the Provi nce i n  the s ummer of 1976 to uncove r  these concerns . The ma i n  issues 

appear  to be : ( a )  additional  p roh i b i tions to th e existi ng gro unds fo r discri m-

i nation extendi ng to features such as sexual o rientation, physi cal  and mental 

disabil i ty, l anguage d i ffi cul ti es and possess ion o f  a cri mi n a l  reco rd ; ( b )  

i ndependent s tatus for the Commiss ion - separate from the Mi nistry o f  Labo u r  

s imi l ar to the Ontario Ombudsmen 1 s  offi ce ; and ( c )  addi tional fundi ng and 

resou rces fo r the Commiss ion in o rder to i mpl ement the code effecti vely .  Not 

on ly  i n  Ontario but i n  Canada as a who l e, the Human R i ghts Commissions are 

l i ke ly to face p robl ems of i nterpreti ng and re i nterp reti ng (where they have 

a l ready faced these issues ) th e proh i b i ted gro unds s uch as national i ty ,  creed 

and sexual o ri entation . Th e p robl ems of Canadi an ci ti zensh i p  i n  un i vers i ty 

h i ri ng, l ack o f  Canadi an experi ence i n  a vari ety o f  jobs , rel i g ious ho lidays 

and work s chedul es, performi ng of abortions agai ns t one 1 s  re l i g io us bel i efs ,  

and  homosexuals 1 ri gh t  to employment  are l i ke ly  to keep these iss ues al i ve .  

Equal Oppo rtuni ti es Legis l ation i n  B ritai n 

Si nce th e Sex Dis cri mi nation Act has at the t ime o f  wri ti ng on ly  been 

o pe rati ng for just over two years and the Ra ce Rel ations Act for on ly  j ust over  

o ne year, it  is perhaps premature to as certai n the long-run  effects o f  the 

l egisl ation , but the l evel  of appl i cations to i ndustri a l  tri bunals has been at 

a pe rs is tently low l evel i n  comparison  to these under o ther l abour  l aws i n cl udi�g· 

no tab ly those re l ati ng to unfai r d ismissals. I n  1976 there were on ly  243 

app l ications unde r the Sex Discri mi nation Act comp ared with 1,742 under the 

Equal  Pay Act , 37 whi lst the co rrespondi ng fi gures i n  th e fi rst s i x months o f  

37 S 11E 1 P d S D. 
. . · ee qua  ay an ex iscr1m1 nat1on: Outcome of Appl i cations to I ndustri a l  T ri bunals i n  1976 1 1 , Department of Employment Gazette , May 1977. 
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. 38 l9 7 7  we re 115 <rnd 387 .  In 197G roughly  o ne qua rter of ca ses  unde r th e  Se x 

Di scrimi nation Act we re b rought by men, th i rteen re l ated to i ndi re ct di scr imi n-

ation , th i rteen  to discrimi nation against  marri ed persons and seven to al l egations  
of v i eti mi sation  aga i nst  i ndi vidua l s  ma k i ng  use o f  the l egi s l atio n . Nea rly a l l 
app l i cations  re l ated to al l eged di s cri nri nat ion  agai nst ernµ loye rs i nc l ud i ng 64 

re l at i ng  to appl i cations  for employment, 102 to questions o f  promotion and 
training  and 75 to act ions  to the detri ment of wo rke rs i nc lud i ng d i smissa l sr 
I n  l i ne wi th th e p reference for conci l i ation i n  th e B ri ti sh l eg i s l ation j ust 

over hal f of the appl i cation s  were c l eared wi thout the need for a tribunal 

hea ri ng and roughl y  one th i rd of th es e  cases heard were su cce s sfu l . The 

gene ra l l y  low level  o f  appl i cations  cou l d  conce i vab ly  be the resu l t of l ack 

of knowl edge of th e l aw by employees ,  th e rel ati ve absence of d i s cri� i nation o r  

the di ffi cu l ties o f  obta i n i ng proof .  Howeve r, i n  i ts fi rst  annua l  repo rt the 

Equal  Opportuni ti es Commi s s ion39 s uggests that there has been a growi ng 

resentment by employe rs at  the excess i ve burden of l eg i s l ation i n  the manpower 

fi e l d as  a who l e  and al l i ed to th i s  i s  a feel i ng that Equal  Pay and Oppo rtuni ti es  

l eg i s l ation i s  a l uxu ry in  a t i me o f  e conomi c rece s s ion  wh i ch must  be s ub-

o rdi nate to o ther goa l s .  Further  wi th ris i ng unemployment  the relu ctance o f  

i ndi v i dual s to exerci se  thei r ri ghts unde r  the l egi s l ation i s  i ncreased . 

Early cas es befo re i ndus trial  tri buna l s confi rmed that ( a )  there i s  no 

p ro te ction fo r s i ngl e persons  unde r  th e l eg i s l ation (b) sex di s crimi nation i n  

job adverti s i ng i s  prohi bi ted ( c )  phys i cal stami na and ( d )  effi ci ency i n  wo rk 

can favo ur men i n  employment ( e )  commuti ng di stance from job can di squal i fy� 

fema l e  appl i cant ( f )  an empl oyer canno t  di s crimi nate agai nst  women, compared 

to men, o ver  terms and condi tions o f  employmen t su ch as hours of wo rk per wee k 

o r  overtime wo rk , and ( g )  an employee can be di smi s sed for a breach.of staff 

ru l es even though the s peci fi cation d i d  not apply i n  preci se ly  the same manner 

38 See Department o f  Employment Gazette , Septembe r 1977 . 
39 Equal  Oppo rtuni t ies  Commi s s ion  1976 (The F i rst  Annua l  Repo rt ), H .M . S . O ., 

May 1977. 



�o men. It sh6uld be born in mind, however, that industrial tribunal decisions 

do not create a legal precedent and more reliance is to be placed on the f.indings 

of the Employment Appeals Tribunal (E.A.T.). 

In some cases there has been a problem in identifying whether a matter 

should be considered under the Sex Discrimination Act or the Equal Pay Act. 

Thus in Simpson v National Carriers neither party was certain whether free 

travel facilities were contractual and thus subject to the Equal Pay Act or 

non-contractual and thus subject to the Sex Discrimination Act. In the event 

the tribunal determined it was the latter. In Peake v Automotive Products EAT 

ruled that rights under the Equal Pay Act and under the Sex Discrimination Act 

were mutually exclusive. It has also been confirmed in Read v Tiverton Council 

and Ball that managers and others in positions of authority over employees can 

be personally sued for the offence of aiding an unlawful act. Another importance 

issue is that of the burden of proof. In Oxford v Department of Health and 

Social Security and Moberly v Commonwealth Hall (University of London) EAT found 

that the burden of proof could be shifted from the applicant to the respondent 

once an act of discrimination and the fact that one party to the act was female 

and the other male had been established. 

One of  the most contentious decisions so far occurred in Peake v Automotive 

Products Ltd. when the Court of Appeal reversed an earlier EAT judgment and 

held that the employer did not violate the Sex Discrimination Act by allowing 

women to leave work according to custom and practice five minutes earlier than 

men. This ruling was based upon the fact that the rule was made in the 

interests of safety and orderly working and--a net difference of 2� days in the 

working year was negligible. This decision based �pon notions of chivairy ·led 

the draftsmen of the Act to suggest that both the letter and the spirit of the 

Act were offended and that its operation would be thrown into disarray. 40 

40 Mr Francis Bennion in a letter to The Times, 15th July, 1977. He concurs 
with the EAT judgment that instinctive feelings based on notions of chivalry 
"are likely to be the product of ingrained social attitudes, assumed to be 
permanent but rendered obsolete by changing values and current legislation." 

... 



The conc e0t of i nd irec t discr imi nati on has proved to be a troubl esoMe one 
for the tr i bunals. I n  order for this to occur the propor ti on of the mi nor i ty 
who can comp ly  wi th a requirement mus t be cons i derably smal l er than that of 

. 

the maj or i ty group , but no gui dance is g i ven on the prec ise forr.i of statis tic a l  
evi denc e .  I n  Meeks v N . U. A . A . \� .  nati onal  sex and empl oyment groups were 

accepted as showi ng  that  fewer women than men were abl e  to work on a fu l l - ti me 

basis , whi lst  i n  Pr ice v C i v i l  Service Commiss i on a l l men and women i n  the 

rel evant age group was the focus of compar ison . I n  the l atter case the p l a i n ti ff 

chal l enged the Commiss i on ' s  upper age l i mi t of 28 years for entry i n to the 

exec uti ve g rade partly on the grounds that far fewer women than  men coul d comply 

wi th the r u l e ,  s i nce  many of the former i n  the 20 1s age group were i nvol ve d  i n  

the ra isi ng  o f  chi l dren . The Commiss i on had contended that a l l women c ou l d 

c omply  i n  the sense tha t  chi l d  bear i ng and rear i n g  was vol un tary . On appeal 

EAT ordered a re-hear i ng of the c ase and i ns tr ucted  the tr i bunal  to dete rmi ne 

whi ch were the appropr i ate men and women whose abi l i ty to comply wi th the ru l e 
was to be compared and  whether a cons i derably sma l l er proporti on of women could  

comp ly  i n  prac tice . After concedi ng  the above the Commissi on then  attempted 
to show that the rul e was j usti fi abl e i n  or der to achi eve a bal anced age 

s tr uc ture i n  the Service. The tr i bunal  cons i dered ,  however , that a l ternati ve 

methods of achi evi ng this resu l t (such as . computerised manpower p l ann i n g )  had 

not been exami ned and  consequently recommended that bes t  endeavors shoul d be 

made to e l i mi nate the age bar by 1 980. This case i l l ustrates the fact  tha t  

though age discr i mi n ati on is n o t  un l awful as s uch i n  B ri tai n the di fferent age 

s tructure i n  empl oyment between men and women may g i ve rise to i ndi rect sex 1 

discr i mi n ati on under the l aw .  S i mi l arly, i n  Turton v McGregor Wal lcover i ngs  Ltd. , 

the tr i bunal  found that  the empl oyer had commi tted i ndirec t discr i mi nati on by 

pr ovi d i ng  enhanced  re dundancy compens ati on to empl oyees over 60 years bf age 

when women were req uired to retire at  60 and men at 65 . The empl oyer ' s  defence 

that the p ayments were contrac tual and rel ated to death or retirement ,  both 

exc l ude d  under the Act, were rejected  by the tr i bunal . However no award of 

compensati on coul d be made as th is is exc l uded under th� Act where i ndirect 
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discrimination is unintentiona·1. 41 Another type of indirect discrimination was 

at issue in Steel v Union of Post Office Workers and the General Post Office 

. where a negotidted rule which based sen·iority on 'permanent' service operated 

to the detriment of postwomen who could not hold 'permanent' appointment prior 

/ 

to 1975. The plaintiff who had worked for the Post Office for over 14 years was 

passed over for a vacant 'walk' in favour of a 111an with only two years service. 

EAT suggested that a distinction should be made between a requirement which is 

necessary and one which is merely convenient, the availability of alternative 

approaches being a relevant consideration in the latter case. 

Proof of discrimination in relation to job interviews may be particularly 

difficult. In Saunders v Richmond-upon-Thames Borough Council EAT found that 

it was not unlawful to put special questions to one sex only, although this 

might be used as evidence of discrimination in relation to final choice. Here 

a well qualified woman applicant for the job of:golf professional was passed over 

in favour of a male applicant. Questions put to her concerning her ability to 

control troublesome men and to get a response from them, amongst others, were 

held to be permissable. Such is the subjective nature of employee selection 

that it would appear that statistical evidence on probability of appointment 

for particular groups on the basis of a reasonable sample will be in many cases 

essential in order to prove hiring discrimination. 

It is too early to assess the impact of the new race relations legislation 
. .  

and the work of the Commission for Racial Equality in Britain, but it is possible 

to assess the work of the Race Relations Board (R.R.B.) over the period 1968-�976. 

Between the period June 1971 to June 1976 there were 2561 employment cases other 

than those disposed of by means of industry machinery but the percentage of cases 

where discrimination was found exceeded 20% only in 1975 (20.9%). By far the 

41 In a case supported by the EOC, Roberts v Cleveland Area Health Authority EAT 
upheld a tribunal finding that a requirement for women to retire at an earlier 
age than men was not in itself unlawful, being in this case a 'provision in 
relation to death or retirement'. 
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]argest number of complaints concerned recruitment. In its final report42 the 

RRB noted that since February 1972 there had not been a single finding that a 

dismissal was unfair because of racial discrimination, nor even that this was 

one of the reasons this led the Board to state that 

11this reinforces our fears that co111plainants will have considerable 
difficulty in establishing their cases, when under the new legislation 
complaints or unlawful discrimination in the employment field have to "' 
be brought before Industrial Tribunals.i1 

According to the Department of Employment in addition to the above the 

industry machinery received 1006 complaints of discrimination between November 

1968 and June 1976 and disposed of 752 cases, but only 20 opinions of unlawful 

discrimination were formed. This led the RRB to conclude that the experiment 

of using industry panels to deal with complaints of racial discrimination had 

failed and should not be repeated. 

One of the more significant cases investigated by the RRB concerned the 

Mansfield Hosiery Mills. Between May and November 1972 the RRB carried out 

investigations into the company and the union following complaints by an Asian 

employee that Asian employees were being denied opportunities for promotion to 

building jobs. The local conciliation committee of the RRB formed the opinion 

that both the company and the union had committed unlawful discrimination. After 

a one week strike of unskilled Asian bar-l.6aders in October 1972 the company 

agreed to promote two Asians, but this \>Jas resisted by white kitting operatives. 

A further strike followed, but on a return to work in November the Asians 

discovered that the company had recruited 41 white trainee knitters during the 

strike and a further stoppage of work occurred supported by the National Union 

of Hosiery and Knitwear Workers. The Government subsequently set up a Committee 

of Inquiry43 which recommended that selection of trainee knitters should be 

11based on merit regardless of race, colour, creed or ethnic and national origin. 11 

42 

43 
Report of the Race Relations Board, January 1975 - June 1976, H.M.S.O. , 1976. 

Report of a Committee of Inquiry into a dispute between employees of the 
Mansfield Hosiery Mills Ltd., Loughborough and their employer (Chairman -
Mr K. Robinson), Fl;M. S.O�, 1972. 

· 



On the basis of a test agreed by all partic�s 28 /\sian and 21 white applican:ts 

were subsequently promoted to various knitting job vacancies in January 1973 but 

this outcome was only reluctantly accepted by white knitters who refused to 

train any of the newly upgraded trainees. A Commission on Industrial Relations 

investigation of the industrial relations of the company in 197344 co�cluded 

that part of the problem related to the fact that union representation of the 

Asians at plant level was limited by the failure of non-Asians to vote for Asians 

on shop committees, the reluctance of Asians to offer themselves for election 

and the language problems faced by a number of the Asian workforce. Whilst 

recognising that part of the problem arose from the unwillingness of some Asians 

to accommodate themselves to the informal rules of the industrial relations 

system, the C.I. R. suggested that specific management policies on equality of 

opportunity were required in order to reduce the scope for racial discrimination. 

This case emphasises the fact that racial'discri.mination may be as much to do 

wHh the attitude of employees as with those of the employers and may be more 

apparent in areas where large numbers of minority group workers are employed 

rather than where they are comparatively absent. 

Consent Decrees and Court Cases in the U.S. 

The EEOC has concentrated in recent years on securing massive conciliation 

agreements with the larger, more visible firms such as the American Telephone 

and Telegraph Company (AT & T) and in"ustry agreements such as that with the 

steel industry. In addition, pattern or prQctice court suits involving job in-
1 

equality throughout an entire employment system as well as class actio� suits 

affecting an entire class of employees are on the upswing. Thus, the emphasis, 

in terms of enforcement efforts, seems to be on system wide (company wide or 

industry wide) job discrimination; this means concentration on large, visible 

44 C. I.R. Report No. 76, Mansfield Hosiery Mills, H. M. S.O., 1974. 
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empl oyers . Smal l e r  fi rms rema i n  v i rtua l ly untouched except for the complai nt 

process .  I n  an  attempt to reduce i ts vas t compl ai nt backl og , the EEOC i s  a l so 

attempti ng to h ave colllp l ai nants reconci l ed wi th the i r  organi sati on . 

A consent  decree i s  an out of court s ettl ement  wh i ch i s  g ranted j udi c ia l  
approval  and p rotection by the  courts . The A T & T settl ement represents the 
l argest  settl ement ever  made i n  the U . S .  and was negoti ated and s i gned by the 
company , the OFCC and the EEOC . I t  covers al l of the A T & T ' s  24 operati ng 
compan i es , and 700 e stab l i s hments wi thi n the Be l l system . I t  i s  a l andmark 

case s i n ce i t  demons trates what an Affi rmati ve-acti on programme v i a  court 

settl ement actua l ly means i n  te rms of s tati st i cal  goal s and ti metabl es for a 

l arge p ri vate empl oyer i th 77 1,000 empl oyees ( i nc l udi ng 401,000 women ) .  

Pri or  to the settl ement , the vast maj ori ty of empl oyees at A T & T worked i n  

sex- segregated job  cl ass i fi cat ion s . For exampl e ,  i n  the Bel l system , mal es  

consti tuted 98.6% of a l l  A T  t T craft workers on December 31 , 1971 , wh i l e  96 . 6% 

of a l l offi ce and c l eri cal  empl oyees we re women . The 1 973 settl emen t ,  con cl uded 

afte r two years of publ i c  heari ngs and negoti ati on s , i nc l uded an unde r taki ng 

by the  company to make a one-ti me b ack paymen t  of 38 mi l l i on dol l ars immedi ately  

to  1 3,000 women an d 2,000 men who  cl a imed to  be v i cti ms of  d i s crimi nati on and 

23 mi l l i on dol l ars of i mmedi ate pay i ncreases to 36,000 empl oyees  because of 

a l l�gati ons  of p ri or  di s cri mi n ati on in j ob pl acement .  I n  addi t ion , the A T & T 

agreed to future wage  i n creases  wh i ch were expected to amount to $200 mi l l i on 

for the  s i x-year decree , endi ng i n  1 9 79 .  Speci fi c remedi a l  s teps fo r upgrad i n g  

al l q ua l i fi ed col l ege-trai ned women were . a l so  i ncl uded . The uni ons attacked 

the A T  & T ' s  1 973 consent decree on the ground that the decree ' s  " affi rmati ve­

acti on overri de 11 45 confl i cted wi th prov i s i ons i n  thei r col l ecti ve agreemen ts 

wi th  the company concern i ng competi ti ve seni ori ty i n  transfer and promotion . 

45  Th i s  a l l ows the company to overri de greater  seni ori ty and greater 
q ua l i fi cati ons to promote a bas i cal ly  qual i fi ed person i n  orde r to mee t 
annual targets ori the way to attai n i ng a l ong-range goal . 

- - 1 :  



Jhe U . S .  Cou rt of Appea l s  for the Thi rd Ci rcu i t  rej ected thi s conten ti on , as  

we l l  as  the un i on ' s  arguments that the decree i s  i ncons i stent wi th Ti tl e VII 

and the Due P rocess  Cl ause of the Fi fth Amendment . 

The A T & T has  been abl e to mee t most of i ts numeri cal  targets by agress i ve 

r� crui tment , trai n i ng , and deve l opmen t o r  women and nri nori ti es and hol di ng 

managers accounta b l e  " for  meeti ng  EEO  ( eq ua l  emp l oyment opportuni ty )  goal s and 

fo r g i v i ng eq ual wei ght to E EO as to other bus i ness  obj ecti ves 11 • 46 

A furthe r major  consent decree case occurred i n  the steel  i ndustry .  N i ne 

of  the l arge s t  stee l compan i es and the Uni ted Steel workers of Ameri ca ente red 

i n to two majo r  out-of-court settl ements , wi th the EEOC , OFCC and the Dept . of 

Justi ce i n  Apri l 1 974 . The fi rst decree covers empl oyment practi ces regardi ng  

· producti on an d mai ntenance personne l , whi l s t the second cove rs empl oyment 

p racti ces i n  management pos i ti on s . 

The decrees p rovi de fi ve mechani sms to remedy the effects of past  d i s crim-

i nati on : 

( i ) conti nuous serv i ce i n  pl ant ( rather than i n  a parti cu l ar dept . )  

as  a measure of seni ori ty ;  

( i i ) transfer  ri ghts , prov i di ng members of  aggri eved cl asses  wi th 

an opportuni ty to transfer to a .di fferent uni t or department ; 

( ii i ) pay rate retenti on , permi tti ng  transferred empl oyees to reta i n 

the i r former. rate of pay ( i f  i t  i s  more favourabl e )  when they 

transfe r ,  unti l the pay rate i n  the new uni t equal s the rate i n  

the ol d uni t ;  

( i v ) h i ri ng and promoti on goa l s ,  and 

( v )  a backpay fund of approxi mately  $31  mi l l i on .  

to s ome 40 , 000 mi nori ti es  and women who were a l l eged to have been d i s crimi nated 

agai nst  on the bas i s  of ra ce , s ex or nati onal  ori gi n .  

Other consent decrees have been s i gned by a l a rge number of organi sat i on s  

wh i ch i nc l ude Uni roya l , Standa rd O i l of Ca l i forni a ,  Bank  o f  Ameri ca , Uni ted Ai r 

46 Worl d of Work Report , May 1977 . 
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Lines and others. 

"Class action" suits or charges can be filed on behalf of a large number of 

persons, in addition to the individual actually filing the charge. This ability 

to file a class action suit has been helpful_ in enlarging the scope of both 

investigation and remedies to cover all persons "similarly situated" who have 

suffered as a result of the same practices. Such actions are possible under 

all of the laws_ and regulations prohibiting discrimination. One notable 

example was the class action suit filed on behalf of discriminatees by an 

employee of the Bowman Transportation Company. In this case, the essential 

fact that the company had discriminated against black work�rs in hiring, 

transfer, and discharge was not in dispute. To circumvent the Civil Rights 

Act, the company introduced a "buddy system" whereby no new driver would be 

hired without the sponsorship of a driver who would train him. Blacks were not 

sponsored, and blacks hired for other jobs were not transferred to over-the-

road positions. A collective bargaining agreement with the union perpetuated 

the discriminatory practices. In this case, the Supreme Court of the United 

States declared that the remedy for the in-hire discrimination is the employ­

ment of the discriminatees with full seniority, back to the date of their 

application for work. This is but one example of a number of cases brought 

by an individual employee and decided in favour of the affected class of 

employees in a particular company or industry. The basis for retro-active 

seniority is that merely to order an employer to recruit a job applicant, 

who has been refused employment unlawfully, as a new employee, rather than 

requiring seniority retro-active to the date at whith the applicant was.first 

refused employment, falls short of a 'make whole' remedy. It has also been 

ruled however that Title VII of the Civil Rights Act should be construed to 

permit the assertion of plant-wide (as opposed to departmental) seniority only 

with respect to new job openings, and that white male incumbents should not be 

bumped out of their jobs even by blacks or women with greater plant-wide 

.. I 
i 

... 



seniority.-,, 

Thus, in enforcing the anti-discrimination legislation in the U.S.A., the 

courts have provided for drastic remedies including back pay, hiring quotas, 

reinstatement of employees, abolition of testing programmes, 'affirmative action 

override' of seniority provisions in collectively negotiated agreements (as in 

the A T  & T case), creation of special recruitment or training programmes and 

others. 

Affirmative Action or Positive Discrimination and Reverse Discrimination 

These actions by the courts in the U.S. have led some critics to charge 

that affirmative action programmes have either led to or have the potential of 

reverse discrimination against the majority. Further, there has been some 

confusion as to the meaning of concepts such as affirmative action or positive 

discrimination and reverse discrimination and it is necessary to analyse these 

concepts in the context of anti-discrimination laws in the three countries. 

The British legislation (both the Sex Discrimination Act and the new (1 976) 

Race Relations Act) as well as the Canadian Human Rights legislation in several 

jurisdictions48 
permit positive discrimination in favour of women and coloured 

groups; in both cases, positive discrimination is allowed but not required of 

employers. For instance, the British Acts contain provisions allowing employers 

and training organisations to provide special training facilities to members of 

such groups and to encourage them to take advantage of opportunities for doing 

47 However, in another case, McAleer v A T & T a qualified but less senior 
female employee was promoted over a male. The District of Columbia federal 
district court held that McAleer should be paid damages by the company 
(A T & T), but that he should not get his promotion because that would 
interfere with A T  & T's fulfilment of its consent decree to advance 
minorities and women. This apparently contradictory finding is now moot 
since the case was settled out of court, but the issues raised by the 
decision remain. See Theordore, S.J. Purcell, 11Management and Affirmative 
Action in the Late Seventies 11, in Equal Rishts and Industrial Relations, 
editors L Hausman et al, IRRA, Madison, Wise., 1977. 

48 
1 976 Human Rights in Canada, Labour Canada, Ottowa, 1 976. 
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particular work.
49 While the relevant Canadian statutes permit Human Rights. 

Commissions of several jurisdictions to approve special programmes designed to 

promote the welfare of minority groups, in actual practice the approve·a prog-

rammes have resulted in the provision of counselling and training opportunities 

for women and the native people. For example, this has been the case within the 

public sector employment at the federal as well as the Ontario government leve1 :0 

Several large Canadian business organisations such as the Royal Bank of Canada, 

Canadian National and Bell Canada
51 

have also established special programmes to 

promote and accelerate training and promotional opportunities for women. 

In the U.S., Executive Orders require affirmative action on the part of 

federal contractors and federally assisted construction contractors. This require-

ment, involving contractors with 50 or more employees and a contract of $50,000 

or more, to take affirmative action means the setting of goals and timetables 

for minority employment in job categories where minorities and women have been 

under-utilised. The numerical goals, according to the guidelines issued by the 

U.S. Department of Labour, should be significant, measurable, attainable, and 

·specific for planned results. The failure to develop and implement an acceptable 

affirmative action programme within a specified time could result in cancellation 

or termination of existing contracts. It is estimated that at least a third of 

America's work force is employed in enterprises which are involved in some way 

with government contracts. 

49 This can lead to problems of interpretation. Local
· 

authorities in Brit�in have 
been put under a statutory obligation in the Race Relations Act 1976 to eliminate 
unlawful discrimination (Section 7 (a) ). In the pursuit of this objective Camden 
Council announced in January 1976 that it would encourage ethnic minority groups� 
to seek employment in fields where they could use their special knowledge and 
experience in the service of the community by such means as advertisements in 
the local ethnic minority press and by providing special training for ethnic 
minorities. However, the chairman of the relevant committee was quoted in the 
Times (27/1/78) as stating that if two people of equal ability but of different 
colour apply for a job we will pick the coloured person because coloured persons 
are so under-represented at the moment. Such positive discrimination does not 
appear to be allowable under the Act. 

· 

SO 
Kay Eastham, "Women on the Move; Affirmative Action for Women from Employees in 
Ontario", The Canadian Business Review, Spring, 1976. 
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--- ------------ -------

The con cepts of the ' re l evant l abour market area ' and ' underuti l i s ati on ' 

are obvi ous l y  cruci a l  to the i mpl ementati on of affi rmati ve a cti on prog rammes . 

The  Exe cuti ve Revi sed Order No . 4 i ssued  i n  December 1 9 7 1  l i s ts seve ral 

cri te ri a that contractors shoul d cons i de r  i n  determi n i n g  the appropri ate uti l i s -

ati on rates of mi nori ty g roups and women on the bas i s  of the re l evant l abour  

market area . The  Order s uggests s evera l  features fo r the rel evant l abour  market 

a rea . These i ncl ude the s i ze of mi nori ty popu l at i on or occup i ed and unempl oyed 

workforce wi th i n  the l abour area  s u rroun di ng an e s tabl i s hment rel ati ve to the 

total  popul ati on or workforce ; avai l ab i l i ty of  mi nori ti e s  wi th the requ i s i te 

s k i l l e i ther  wi th i n  the i mmedi ate l abour market area or  the area  i n  wh i ch the 

contractor can reasonably recrui t ;  the avai l ab i l i ty of  promotab l e  mi nori ty 

empl oyees wi th i n  the  contracto r ' s organ i sati on ; th e anti ci pated exp ans i on ,  

contracti on and turnove r  i n  the l abou r  force ; pre sence o r  othe rwi se  of tra i n i ng  

bodi e s  capabl e of  provi di ng requi s i te s k i l l s  fo r mi nori ti es  and  the deg ree of 

tra i n i n g  the c ontracto r i s  reasonabl y  abl e to unde rtake as a means of  mak i n g  

a l l j ob c l as s i fi cati ons avai l ab l e  to mi nori t i e s . These cri teri a provi de by no 

means unamb i g uous gui de l i nes  and the courts have fal l en back on a n umbe r  of 

cri te ri a i n cl udi ng the percentage of b l acks i n  th e tota l  popu l ati on of  a c i ty ,  
Standa rd Metropol i tan Stati sti cal Area , State o r  Reg i on .  

Th i s  i s  because the ava i l ab l e  s tati st i cs , as  supp l i ed e i ther by the Cen sus  
o r  the Labour  Department are extremely  i nadequate . For examp l e , the  Census 

data are dated . Moreover ,  i n  the offi c i al s urveys an 11 unempl oyed worker" i s  

defi ned as  one who i s  "ab l e and wi l l i ng to work '' . What i s  needed , f�om a� 

empl oyer ' s  poi nt of v i ew ,  i s  a redefi n i ti on of the " unempl oyed worker" as one 

who i s  ." q ua l i fi ed and wi l l i ng to work" , at a s peci fi c k i nd of  j ob at  a parti cul a, 

rate of  pay . 

For ce rtai n p rofess i onal  groups , the re l e van t l abour market may be the 

numbe r q ua l i fi e d  i n  th e economy as a whol e .  Here goal s are al i gned wi th the 

number  or  percentage of qual i fi e d  women and mi nori ti es  ava i l ab l e ,  n o t  i n  te rms 

of thei r general representati on i n  the popu l ati on .  For examp l e ,  women recei ve 

, ,  

' 
l 

I 
' 



. .  

.. I 

33  

abo u t  23 pe rcent of  the doctorates awarded in  psychol ogy in  the U . S . A .  and  research 

i n di cates that 91 pe rcent of women wi th doctorates work . Furthermore , appro x .  
23 pe rcent o f  the p sychol og i sts l i sted wi th the Nati onal Regi ster of  Sci enti fi c 

and  Techni ca l  Personnel are femal e .  Thus , i f  there were no women or  s ubsequently 

l es s  than 23  percent women i n  a Un i ve rs i ty 1 s  depa rtment of p sychol ogy , 11 unde r­

uti l i s ati on 11 woul d pres umabl y  exi st . Such a presumpti on based on crude 

s tat i sti cal  analys i s , has been uphe l d i n  the courts . I ndeed s tati sti cs  such  

as these  can  be , and have been , used a p ri ma faci e evi dence of di scr imi nati on 

d u ri n g l i ti gati on . 

I t  i s  not  s u rpri s i ng ,  therefore , that cri ti cs  have charged that goa l s  have 

turned i nto q uotas and i ndus try has i ncrea s i ngly reacted to thi s .  For i nstance , 

Sears , Roebuck and  Co . 1 s  Mandatory Ach i evement of  Goal s ( MAG) P rogramme states , 

11 The bas i c  pol i cy wi l l  be at the mi n i mum to fi l l  one out of  eve ry two openi ngs 

wi th a mi nori ty man o r  woman of whatever races are pre sent i n  your tradi ng/  

h i ri ng area  . . .  11 52  S i mi l arl y ,  one Bel l Company spokesman says , 11 Every management  
meeti ng we run , the fi rst  th i ng we get h it  wi th i s :  1 1We 1 re runn i ng a q uota 

sys tem ! 11 5 3  

Othe r charges l eve l l ed agai nst  affi rmati ve acti on p rog ranmes i n  the U . S .  

i ncl ude p refe renti a 1 treatment o f  mi nori ti es  and women due to federal p ress ures 

to h i re and  p romote not only the q ua l i fi ed but  the qua l i fi ab l e ,  the cost of 

mount i ng  an affi rmati ve acti on prog ramme , and trade uni ons 1 unhapp i ness  ove r 

the court o rde red  as  wel l  as the EEOC and the OFCC negoti ated affi rmati ve 

acti on ove rri des of col l ecti ve ly bargai ned seni ori ty ri ghts . 

The go ve rnment agencies  and others i n  favour of affi rmati ve a cti on programmes 

h ave defen de d  them on the grounds of ( a )  11 i nsti tuti onal raci sm11 , s i nce the 

req ui rement of a h i gh school d i p l oma , or a grade i n  a test  i s  often unre l ated 

to th e job  and  di s p roporti onate ly  affe cts bl acks and other mi nori ti es ; and ·( b )  

past d i s cri mi nati on . They contend that ( i )  the ai m of numeri ca l goal s i s  not 

pun i ti ve and empl oyers are not req ui red to fi re anyone ; ( i i )  goa l s  do not 

·�' 
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constitute preference when undertaken to remedy past discriminatory practices; 

(iii) they (goals) do not require employers to give preferences to minorities 

and women. Instead, they require employers to end giving preference to majority 

(white) males; and (iv) the obligation to meet the numerical goal is not 

absolute. The employer must be able to demonstrate, (when unable to meet the 

goal)," good faith efforts to recruit minorities and women; that job criteria 

were job related; and that the criteria were equally· applied to all workers. 

However, the dilemma has perhaps been most clearly indicated in a much publicised 

case outside the employment field. In Bakke v The Regents of the University of 

California, the California Supreme Court found that a special admission progra1T111e 

to the Davis Medical School was unconstitutional. Bakke, a white man, was one 

of 2,000 applicants for 100 vacancies, but failed to gain entry although 16  

minority group applicants gained acceptance with lower marks on account of a 

quota designed to help such students. Thus, the failure to distinguish between 

the contradictory objectives of equal employment and equal opportunity poses a 

legal dilemma. 

To surrmarise, while in the British and the Canadian legislation, there is 

some provision for affirmative action or positive discrimination with the 

intent to increase the supply of qualified coloured and women workers to compete 

effectively against the white workers and to redress past discrimination in this 

manner, the U.S. Executive Orders require employers to submit numerical goals 

to eliminate past discrimination by actively recruiting and staffing via internal 

transfer, training, promotion, etc. of minority and women workers. The current 

controversy in the U.S. over the use of quotas as opoosed to the more flexible 

numerical goal does have certain lessons for British and the Canadian policy 

makers. 

Conclusions 

Legal remedies are necessary but not sufficient tools to eliminate instit-

utional discrimination in employment. This is because the evolution of law and 

legal principles is a slow process; the case-by-case approach adopted thus far 

... 



i n  Can ada an d B ri tai n an d i n  sen i ori ty cases i n  the U . S .  i l l us trates th i s  poi n t .  

Moreove r ,  l ega l  app roaches are al so l i mi ted  because they ope rate on ly  on the 

deman d s i de of the 1 abo ur  market an d do 1 i tt l e  to i n fl uen ce 1 abo u r  s uppl y .  Thus , 

s i mp ly  l ONe ri n g  raci a l  an d sexual barri e rs to emp l oymen t  an d advan cement cann ot 

ens ure an adequate s upply of q ual i fi e d  peopl e to take advan tage of these new 

opportun i ti es .  

An i mportant i s s ue i n  the use o f  l aw i n  th i s  are a  i s  whethe r the same l aws 

an d en fo rcement agen c ies  can de al w i t h  di ffe ren t forms of di s cri mi n at ion . I n  

North Ame ri e a  the ten den cy to un i formi ty o f  app roach h as pe rhaps been gre ate r 

than i n  B ri tai n .  T i t l e  V I I of the Ci vi l Ri gh ts Act cove rs vari ous types o f  

35 

di s cri mi n ati on i n cl udi ng  that re l at i n g  to race , sex  and age . However ,  there are a l so 

separate Age , Equal  Pay an d Re- h abi l i tati on Acts i n  the U . S . A . S i mi l arly i n  Can ada 

the h uman ri ghts l eg i s l at i on an d p ro vi n ci al H uman Ri ghts Commi s s i ons  concern themse l ves 

wi th seve ral  forms of di s cri mi n ati on , though the re  i s  separate l eg i s l ati on re l at i n g  

to pay .  I n  Great B ri tai n by con tras t separate Acts re l ate to race an d to sex an d 

separate en forcemen t agen ci es ( C . R . E .  an d E . O . C . ) , though the l egi s l ati on i s  

vi rt ual ly i denti cal  i n  the two cases an d the p ol i cy has been to h armon i se the 

two are as wi thout actua l ly me rgi ng  them . I n  re 1 ati on to sex  an d race i n  

p arti cul ar one can poi n t  to some fundamen tal di ffe ren ces . 5 4  Men an d women are 

equal  i n  n umbe rs , comb i n e  i n  fami l i es an d a re geograph i ca l ly  s p read equal l y ,  

whi l s t  the races are freq uent ly  unequal  i n  n umbe rs , an d geog raph i cal ly  i sol ated ; 

fema l e  parti ci p ati on i n  the l abour  force an d the i n ducement to acq ui re h uman 

capi ta l  i s  l ower th an that of men , wh i l s t these fe atu res are much mo re s i mi l ar 

i n  the case of di ffe ren t races . Di fferen ces on the s upp ly  s i de of the 

5 4see for i n s tan ce B .  Chi p l i n  and P . J . S l oane , op . c i t . , an d R . M .  Wh i te , " Does 
Race Equal  Sex? 1 1 New Commun ity , Vol . V ,  N o .  4 ,  S p ri n g/Summer 1 977 . The l atte r 
s uggests th at 1 1whereas to remove raci al di s crimi n ati on i n  B ri tai n  i s  me re ly  
to  i n corporate more peop l e  i nto an  otherwi se  l arge ly  un al te red  cul tura l  an d 
pol i ti cal orde r ,  to remove sexual  di s cri mi n ati on i s  a much l arge r  and fun da­
men tal  enterp ri se , for i t  req u i res the re-orde ri n g  of mo re areas o f  1 i fe an d 
the a l te rati on of more bel i efs an d atti tudes th an i t  i s  e asy to i magi ne . 1 1 



market suggest, therefore, that without fundamental social changes including. 

changes in family relationships the potential of legislation in removing labour 

market inequality is.much less in the case of sex than of race. Whether these 

differences imply that the form of legislation must be different, if the latter is 

to operate in its most efficient manner, remains, however, to be determined. 

There is a major enforcement problem as far as the use of law as an anti­

discriminatory weapon is concerned. In the U.S.A. the emphasis has been placed 

on system wide enforcement through such devices as pattern or practice and class 

action court suits, whilst in Canada human rights officers have the right to 

entry into an establishment without warrant and can demand relevant documents. 

In Britain, by contrast, the emphasis is placed on individual complaint. As 

Lustgarten
55 

has noted it is difficult in this situation to prove that any 

single act was the consequence of discrimination, though evidence concerning an 

employer's hiring practices in general would influence the tribunal or court's 

attitude to the evidence put forward by the employer. The problem arises from 

the fact that employers generally have a monopoly of knowledge concerning a 

particular appointment or promotion. Most employers do not keep records of 

applicants for particular posts and though it appears that complainants can 

seek information on the qualifications though not the names of successful 

applicants,reliance on memory rather than statistical data is a serious problem 

given the time lags involved before the employer has to divulge information. 

The problem would appear to be more acute in the case of race rather than of 

sex, since where records are kept it is unusual for employers to classify their 

workforce by race. Lustgarten makes a plea for an obligation to be plac�d on 

the employer to provide statistics on the workforce by area of residence, 

though there are problems in determining the relevant labour market area as far 

as any individual employer is concerned. As outlined above the U.S.A. criteria 

55 
Laurence Lustgarten, "Problems of Proof in Employment Discrimination Cases", 
The Industrial Law Journal, June, 1977. 
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used to determine the presence of discrimination or otherwise have included the 

percentage of blacks in the total population of a city. Standard Metropolitan 

Statistical Area, State or region. Problems arise, however, from the possi-

bility of employers locating in predominantly white areas to facilitate discrim-

ination or from the effect of past discrimination if the employer's own records 

of area of recruitment are the basis of evaluation. In view of these difficulties 

it may be preferable to base evidence on the success rate of coloured applicants 

relative to white or female relative to male with given characteristics both in 

relation to hiring and promotion. Reliance on such statistics does, however, 

imply some tendency towards affirmative action, or positive or reverse discrim-

ination with implied unfavourable treatment towards individuals who are passed 

over as a consequence. This violates the welfare economics rule that un­

ambiguous improvements in welfare can only occur when some individuals are made 

better off without others being made worse off. As outlined above, there does, 

however, seem reason to prefer the British and Canadian voluntary progra11111es of 

positive discrimination to the U. S. affirmative action programme with implied 

social costs of allocative inefficiency when available supplies of minority 

labour at various skill levels are in short supply. This conclusion is re-

inforced by the finding that the employment effects of affirmative action 

programmes in the U. S. A. are quantitatively smal1.
56 

56 See G. H. Hildebrand et al, "A Symposium evaluating the Impact of the 
Affirmative Action Programme", Industrial and Labor Relations Review, 
Vol. 29, No. 4, July 1 976. 
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