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The purpose of this paper is to provide a restrospective of 

accreditation legislation, Since 1968 all proVinces, save Manitoba, have passed 

legislation enabling multi-employer associations to acquire exclusive ba.rga;in1ng 

rights. In British Columbia, accreditation applies to all industries; else

where, it is conf'ined to the construction industry. In reviewing the 

accreditation experience, my remarks will focus on the following areas: 

I. An overview of the purpose and the types of 

accreditation. 

II. A brief assessment of the impact of accreditation 

on bargaining structures. 

III. A lengthy discussion concerning the impact of accred

itation on representational issues notably employer cohesion. 

I. Overview of Accreditation 

Accreditation legislation was introduced. to redress an 

imbalance of power between employers and unions in the construction industry 

by conferring exclusive bargaining rights ?n employers' associations and 

encouraging broader-based bargaining. While cont:::a.cto:rs traditionally 

bargained through associations, these organizations were no stronger than 

their weakest link. Voluntary cooperation frequently dissipated during 

negotiations, particularly in the face of union pressure tactics, Because 

collective bargaining was highly fragmented. - by trade, area and sector -

unions were able to whipsaw weak employer organizations and leapfrog 

wages within and across labour markets, These fragmented bargaining 

1 



structures contributed to the escalation of construction wages and the 

volume of strike activity during the 1960's.
1 

In many respects, the accreditation process is similar to 

trade union certti'ication. The acquisition of exclusive bargaining rights 

is nomally based on majority support, the appropriateness of the bargaining 

unit and the employers' association being a properly constituted organization. 

2 There a.re, broadly speaking, three accreditation models. They may be 

distinguished ':PY the authority granted to employer associations over 

unionized contractors. The "realistic" model exists in seven provinces. 

It allows an accredited association to bargain on behalf o:f all unionized 

contractors (and all contractors who subsequently become unionized) in a 

bargaining unit, regardless of whether they a.re members o f  the association. 

This approach requires evidence of majority support. British Columbia 

adopted the "conservative" model which is based on voluntarism and includes 

only those unionized contractors who have joined the association and desig-

nated it to act as their accredited bargaining agent. Quebec; on the other 

hand, adopted what might be called the "compulsory" model. It requires all 

contractors to join and bargain through a single provincial associa"tion 

designated by law. 

In the late 1960's and early 19?0's, provincial legislatures 

enacted accreditation legislation in an attempt to stabilize labour-

management relations. The principle objective·of accreditation was to 

promote unity within employer associations, 

Although accreditation schemes Va.r'J in scope and impact, 
they have provided legal cohesion for employer associations 
]Jy: ( a ) brin�ing nonassociation firms within the 
bargaining unit; ( b ) prohibiting firms in the unit from 
bargaining individually a.nd reaching an agreement or 
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understanding with a. union; (c) outlawing national 
"free-ride" agreements in several provinces; and (d) 
in some cases banning selective strikes. By 
strengthening a.n association's control over members, 
accreditation sought to remove a.n internal source 
of instability.3 

A second objective was to encourage cent:ra.lized bargaining structures 

"since contractor associations would be in a. better position to insist on 

it."
4 

The degree of centralization ultimately depended on how employer 

bargaining units were to be determined. 

The first is known as trade accreditation a.nd is based 
on existing bargaining rights. Under this scheme the 
bargaining unit no::cmally corresponds to the sector and 
geographic area specified in an existing collective 
agreement between an employer association and a trade 
union. Alternatively, the sector approach permits a.n 
association to seek a.cc:r�tation in any sector and area 
for which it claims support.5 

The potential for broader-based bargaining was greater under the latter 

scheme. A third approach, adopted in Q.uebec, involves no choice a.t all: 

by law, there is one industry-wide collective agreement. 

II. Accreditation a.nd Bargaining Structures 

If accreditation is to be judged in terms of employer usage, 

then it has been a. tremendous success. Virtually all collective bargaining 

in construction is conducted under the aegis of accredita.ted employers' 

associations.6. As well, public policy facilitated the creation of provincial, 

multi-trade employer bargaining agen·ts, known as CLRA organizations. Since 

1970, the structure of bargaining has moved from the local level to 
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provincial tables. In most jurisdictions, negotiations are conducted on a 

trade-by-trade basis, but in Quebec and British Columbia. industry-wide 

negotiations are a reality. Thus in the span of little more than a. ·decade 

we have witnessed both a significant expansion:·of the scope of bargaining 

and the centralization of decision-making authority by employers and unions.
'? 

As noted a.bove, accreditation is available to a.ll employer 

associations in British Columbia, Given the history a.nd relative stability 

of multi-employer bargaining in the province, the motivation to accredit 

probably differs from contractors in the construction industry. It more 

likely reflects a desire to fonnalize existing bargaining relationships 

rather than to stabilize or expand fragmented. bargaining patterns. 

In any event, aec�at:ieL.Appear$:·d;o.,-h&ve.considerable appeal 

among non-construction employers. Since 1970, 25 accreditation orders have 

been issued (22 are outside construction). Employer associations have been 

accredited in some of the provinces' major industries including forest 

products a.nd pulp a.nd pa.per. In the public sector, accreditation has been 

extended to the municipal, educational and health care sectors. In total, 

accreditation covers 21 employers' associations a.nd more than 2,500 employers 

(see Appendix A), 

III. Employer Cohesion 

The need for accreditation legislation in construction was 

based on the lack of employer cohesion in contract negotiations, Most of 

the problems were intra.organizational. The major difficulty was that 

contractors put their individual interests above the collective interests 
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of their association. The associations were frequently unable to resolve 

intra.organizational conflicts. Internal strains often reflected the diverse 

interests of small and large con·tra.ctors, financially sound and marginal 

firms and regional interests. These diVisions were particularly apparent 

in making decisions on bargaining policies, strztegies and tactics. Added 

to this was the fa.et that the associations did not always bargain for all 

union contractors in an area. Thus there were not only difficulties 

controlling their members, but they la.eked control over independent contractors 

capable of undermining their bargaining position. 

Most accreditation schemes resolved this issue by giving employer 

associations direction and control over all unionized firms regardless of 

membership in the association. Whether accreditation involves compulsion·or 

voluntarism (e.g., British Columbia), it remains to be determined whether 

cohesion has been achieved in practice. In the remainder of this paper, 

we will explore this issue, The analysis is based_ largely on published 

decisions of labour relations boards in British Columbia and Ontario between 

1974 and 1982. The cases involve representational issues following the 

accreditation of an employers' association. The issues selected for 

review include: (1) the behaviour of indiVidual contractors during work 

stoppages; ( 2) the duty of fair representation; (J) cont=a.ct enforcement; 

and (4) the British Columbia experience with de-accreditation. Under the B.C. 

Labour Code, individual employers may apply to opt out of accredited associa

tions (i.e., de-accredit), proVided their requests are timely (i.e., 

applications are made four to five months following the execution of a 

collective agreement),8 

We can draw two broad conclusions about the impact of 
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accreditation on employer unity. Fd.rst, there is clear evidence accreditation 

provides legal cohesion. Contractor associations are not only less vulnerable 
� . 

in contract negotiations, but they have pursued aggressivel�egotiating and 

lockout policies, which fif'teen years ago were either unthinkable or unsuccess

ful . Second, regardless of whether accreditation is V?lunta.ry · or compulsory, 

there are still signs of intra.organizational conflict, some of which a.re 

reminiscent of the pre-accreditation era.. Nevertheless, the internal strains 

described in the cases which follow must be put in perspective. The number 

of reported cases is relatively small considering the number of accredited 

associations engaged in collective bargaining over the past ten to fif'teen 

years. The absence of more extensive litigation suggests that employers, 

particularly non-association firms, have accepted. the statutory framework 

regulating_ multi-employer bargaining. In those instances
_ 

where voluntary 

compliance was not forthcoming, labomx relations boards provided the legal 

cohesion. 

(1) Work StopP8.€ieS 

Historically, contractors have been vulnerable to union pressure 

tactics during critical stages of nego�iations, Selective strikes, picketing, 

staggered expiration dates, and interim agreements with specified contractors 

were devices to pressure associations into a settlement on the unions' 

terms. Accreditation and accompanying legal reforms were introduced to 

stabilize association bargaining, As these cases demonstrate, accredited 

employer.3' associations now enjoy greater protection against individual 

bargaining and selective strikes, a.nM. a.re in a better position to secure 

compliance with lockout decisions. 
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Several recent Ontario cases deal: with employer cohesiveness 

during a. legal work stoppage. The Ontario Labour Relations Act (OLRA) 
requires :province-wide bargaining by trade in major building construction. 

Consequently, onl.y provincial collective agreements negotiated by the designated 

employer and employee.bargaining agencies (employer associations and union 

councils) a.re valid collective agreements. According to section 146 of 

the OLRA: 

146. - (1) An employee bargaining agency and an employer 
bargaining agency shall make only one provincial 
agreement for each provincial unit that it represents. 

(2) On and.a.:f'ter the JOth day of April, 1978 and 
subject to sections 139 and 145 , no person, employee, 
trade union, council of' trade unions, affiliated 
bargaining agent, employee bargaining agency,· employer, 
employers' organization, group of employers' organizations 
or employer bargaining agency shall bargain for, attempt 
to bargain for, or conclude any collective agreement or 
other arrangement affecting employees represented by aff il
iated bargaining agents other than a provincial agreement 
as contemplated by subsection (1) , and any collect;i.ve 
agreement or other arrangement that does not comply with 
sub-section (1) is null and void. 

In Jen-Mar Construction Limited and United Brotherhood of' Carpenters and 

Joiners of America Em:olo;rer Bargaining Agency, (1978) 2 Can LIIBR 483 , 

the Ontario Labour Relations Board ( OLBB) ruled a local collective agree-

ment reached during the 1978 provincial carpenters' strike was null and void. 

The decision also noted that selective strikes by local affiliates ( I.e., 

local unions) of the provincial employee bargaining agency are prohibited 

under section 148 of the OLRA. 

148. - (1 ) Where an employee bargaining agency desires 
to call or authorize a lawful strike, all of the affili
ated bargaining agents it represents shall call or 
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authorize the strike in respect of all the employees 
represented by all a.£filiated bargaining agents 
affected thereby in the industrial, commercial and 
institutional sector of the construction industry 
referred to in clause 117 (e ) , and no affiliated 

· bargaining agent shall call or authorize a strike 
of such employees except in accordance with this 
subsection. 

The 1982 strike of the United Association of Journeymen and 

Apprentices of Plumbers and Pipefitters brought several cases before the 

OLBB. In Mechanical Contractors Association Ontario, et.al. and Kamtar 

Construction Limited, (1982) 3 Can LRBR 248, a. firm affected by the 

provincial strike subcontracted construction work to a contractor who had a 

maintenance agreement 'With the same local union. Kamtar argued this was 

pe:rmissable because maintenance work falls outside the definition of the 

construction industry and is not covered by the pro
_
vince-wide bargaining· 

system. While thms is true, the Board concluded the work in question was 

construction not maintenance, and that the maintenance ag:r_eement was "an 

a.r.rangement contrary to the terms of section 146(2) of the Act". Accordingly, 

it directed the subcontractor to cease employing workers and the union to 

cease supplying members to work sites. 

A similar issue was raised in Mechanical Contractors Association 

Ontario, et. a.l. and Sikora Mechanical Ltd., (1982) 3 Can LBBR 251. The 

B oard found several mechanical contractors continued operations and certain 

local unions continued to supply them with tradesmen during a provincial 

strike. The Board ruled that no written or oral arrangement is permissable 

between indiVidual contractors and local unions in the context of provincial 

bargaining unless the provincial bargaining agencies approved an interim er 

extension agreement. Since this was not done, there was a breach of section 
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146(2) of the Act. The Board a.lso rejected the argument "that once an 

affiliated bargaining agent calls or authorizes a strike :persuant to section 

148(1) there is no continuing obligation to administer that strike by 

reasonable efforts to ensure that affected employees :participate in it." It 

reasoned that unions have an ongoing responsibility in the same manner that 

they are obligated to make reasonable efforts to bring a.n end to strikes 

during the life of a. collective agreement. 

It is our view that a.n affiliated bargaining agent has 
an a.na.logous ongoing res:ponsibility to engage in 
:reasonable efforts to ensure that the strike called or 
authorized continues to be called or authorized and on a 
uniform. basis. It is not enough to call or authorize a 
strike initially and then to sit back and encourage 
th:r:ough inaction, the :return to work of striking employees. 
An af.filiated bargaining agent is obligated to call or 
authorize the strike in respect of all amployees it 
:represents in the ICI and this obligation must be held to 
be a. continuing obligation. Provin:! e-wide bargaining 
takes a.way responsibility for negotiations from individual 
employers and unions a.nd places that responsibility in the 
hands of central bodmes. Such multi-party negotiations on 
a les:?er scale were common in the constro.ction industry 
but the structures were vulnerable to the whi:psaw tactics of 
unions who would seek to break employer coalitions by 
:permitting some employees to work during a strike to the 
disadvantage of others. , , . An affiliated bargaining 
agent must su:pervise affected work sites effectively and 
make reasonable efforts to convey to its members that a 
strike has been called a.nd that they a.re not to work. The 
affiliated bargaining agent clearly cannot, on a. selective 
basis, sanction the working of its members on particular 
projects by inaction and comply with its obligations under 
section 148 (1) • Moreo•"er, where its members refuse to 
com:ply with the calling or authorizing of a. strike 
notwithstanding the reasonable ef'forts - of the affiliated 
bargaining a.gent, at the very least, the affected affiliated 
bargaining agents and employee bargaining agency are 
required to advise the employer bargaining agency that 
they are unable to control the situation so that the employer 
bargaining agency is able to exercise its rights vis-a.-vis 
the employers it represents and to ca.1.1 a lock-out if it 
wishes to impose the uniformity that the affiliated bargain
ing agents of the employee bargaining agency a.re unable to 
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achieve having exercised reasonable efforts. Whether 
an affiliated bargaining agent has taken reasonable 
steps to call or authorize a. strike on a. continuing 
basis must be decided having regard to all of the 
circumstances.

9 

The interrelationship of agreements or arrangements and selective 

strikes was also discussed in Mechanical Contractors Association Ontario, 

et. al. and All-Pro Contractors (1982) 3 Can LRBR 264. This case involved 

the establishment of a "non-union" firm by an employee who had worked for 

the unionized contractor being struck. The issue- was whether the supply of 

union tradesmen to the "non-union" finn violated section 146(2) of the Aet. 

The Board concluded an arrangement existed amongst the local union, its 

business manager, the respondent employer (carrying on business as a. "non-

union" firm) and his emp:Loyees in violation of section 146(2). 

What this means under section 146(2), however, is 
· that an arrangement with SZJ.Y person or employer, whereby 

employee-members perf'orm, or a.re permitted by their 
bargaining a.gent to perf'om, work which, but for the 
strike, would have been perf'ormed by the employer who 
has been struck, is unlawful. The effect of aection 146(2) 
on a striking Union and its members, in other worfus, 
is clear and straightforward. If the Union and its 
members opt for strike action, the members do not thereafter 
continue to perform the struck work, even for a non-
union employer.

10 

The decisions reached in this case and in the S :ikora case, supra., mean 

unions engaged in a provincial strike are not only prohibited from supplying 

labour to perform struck work, but have an ongoing responsibility to ensure 

that employees participate uniformly. in the strike, 

Not all jurisdictions impose the same restrictions on selective 

strikes. In Metal Industries Association SZJ.d International Association 

of Bridge, Structural and Ornamental Ironworkers, Local Union 712, (1979) 
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1 Can LRBR 191, the B.C. Labour Relations Board (BCLRB) considered whether 

a union could conduct a strike vote aovering one of the twelve members of 

the accredited employers' association. The union ha.d conducted such a. vote 

and struck the company. The em:ployers' association contended the "unit 

affected" by a. strike vote must include all employees of the em:ployers 

covered by an accreditation order. While the union held separate certifi-

cations for each firm, negotiations had proceeded toward a master agreement 

covering all employers. The B oard noted the "unit affected" normally 

cor.res:ponds to the unit certif'i.ed or voluntarily recognized by the 

employer. In most cases, this would involve a. single company or plant. 

In the context of association or multi-employer 
bargaining, the phrase is capable of another 
meaning and could well mean a unit consisting ·Of the 
employees of all of the employers. But that will 
depend on the fluid bargaining process. More spec
ifically, it will have to be demonstrated through p0wer:.. 
fully persuasive evidence that an understanding exists, 
whether express or implied by past practice or the 
like, that the strike vote constituency will be broader 
or different than its prima facie meaning would 
indicate. I:f such an agreement exists, the 
trade-union must - not may - conduct the vote accord
ingly 

.11 

This decision recognizes that accreditation does not automatically result 

in an industry-wide agreement, but is a matter for negotiations. In the 

absence of such an agreement or understanding between the parties, it 

appears selective strikes a.re permissable. While an accredited association 

may not have legal recourse to the Board for relief, self-help responses, 

e.g., a. lockout, a.re not precluded. 'l'his was the response of CLRA to 

selective strikes in the construction industry. 

When an accredited employers' association imposes an industry-
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wide lockout, individual members are bound by tha.t decision. In Acme Comm-

ercia.l. Paint� Ltd. et. a.l.., (1977) 2 Can LRBR 273, a contractor devised 

a scheme to circumvent accreditation. The facts in this case are reminiscent 

of the Kamtar case, supra. Two fiims represented by the accredited 

employers' association (CLBA) subcontracted work to a. third company during a. 

CLRA-sanctioned lockout. The CLRA asked the BCLRB to designate the three 

firms as a. single employer and to declare null and void the collective 

agreement negotiated between the subcontractor and the union. The Board 

decided that: (1) because the associated companies were under common 

direction and control, they should be treated as .a. single· employer within 

the meaning of the B • .C. Labour Code; (2) the two member firms were seeking 

to a.void the economic ramifications of the lockout; and (J) since 

accreditation prohibits individual bargaining, the collective agreement wa...5 

null and void. 

In this case, the Board went on to describe some of the 

underlying problems which existed between painting contractors and CLRA. 

(The) dispute centres on the fact that repaint work can only 
be done during a comparatively short period of time, 
principally the summer months. It is during this time 
that the climate conditions allow this type of painting 
to be done, and also, in cases of institutions such as 
schools, when it becomes most convenient to do such 
work. However, this is also the period when the collective 
agreements in the·construction industxy-·come up for 
renewal. With the 

.
possible exception of this year (1977), 

collective bargaining in the construction industry in 
recent years has been accompanied by strikes and 
lockouts • Since the painting contractors engaged in 
maintenance work are covered under the same collective 
agreement as are painters on new construction, they find 
their principal work period seriously eroded. 

During the hearing of this case, various allegations 
were made as to commitments by CLRA to negotiate a 
separa�e agreement with a different termination date 
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for repainting and maintenance contractors. We need · 
not concern ourselves with this dispute except to 
observe that CLRA has been less than successful in 
responding to the special :aeeds of this section. We 
make no judgment as to whether a sepaxate collective 
agreement should be negotiated for repaint work. 
However, this dispute is of several years duration and 
it is to be hoped that CLRA may be able to bring 
a.bout a consensus, on this issue rather than continuing to 
offer what has been characterized as false encourage-
ment. This would then allow the parties to pursue 
whatever course that decision may entail. In this regard 
we commend to their attention the decision of this Board 
in Alberni ineer and Shi a:rd and Duncan Ironworks 
and Metal Industries Assoc. , 1977 / 1 Canadian LRBR 190 • 12 

This case illustrates the inherent difficulties industry-wide associations 

may have in reconciling or a.ccomoda.ting the diverse interests of its 

constituents. As we shall discover below, dissatisfaction among member 

firms has led to compla._ints involving the duty of fair representation and 

applications for de-accreditation. 

(2) The Duty of Fair Representation 

The acquisition of exclusive bargaining rights carries with it 

a statutory obligation to fairly represent members of the bargaining unit 

in a. manner which is not arbitrary, discriminatory or in bad faith. Duty of 

fair representation cases most frequently involve the manner in which 

unions process individual grievances. The scope of fair representation 

cases is expanding, It now extends to the relationship between an employers' 

organization a.nd individual employers a.nd to disputes involving contract 

negotiations .13 There have been four published cases on the handling of 

contract negotiations by employers ' associations. The two British Columbia 

cases· involved the-Metal Industxies Association (MIA) and included 
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applications for de-accreditation. The Ontario cages involved the construction 

industry. 

In Alberni �ineering and Shiward and Duncan Ironworks and 

Metal Industries Association (1977) 1 Can LBBR 194, the employers' associ-

ation attempted to negotiate a standard province-wide wage rate. 

Negotiations reached an impasse and the association imposed a lockout. Two 

member firms refused to participate in the lockout citing their disagreement 

with the association's wage policy. The companies felt their economic 

survival depended on paying higher wages than those proposed by the associ-

ation. The association asked the BCLRB to secuxe the dissident's compliance 

with the lockout. The BCLRB determined that associations frequently and 

justifiably pressure members during a lockout to maintain a united front 

and, in this instance, these actions did not constitute a denial of fa.ix 

representation. However, the de-accreditation application was gxa.nted (see 

section on de-accreditation), -, 
In a subsequent case involving MIA (Kockums Industries Limited 

and Metal Industries Association, (1979) 2 Can LRBR 34.5 , an employer 

alleged a breach of the duty of fair representation is automatic grounds for 

de-accreditation. The complaint was summarized as follows: 

that MIA has grouped and re-grouped its members in 
bargaining units without permitting the members any 
input, t�us acting in an arbitrary manner; that 
MIA has failed to collectively bargain in good faith 
by refusing to put a monetary off er on the table 
during the 1977 Steelworkers group negotiations 
and by failing to pursue all available remedies 
prior to calling a lockout; that it has acted in a 
fashion contrary to its constitution and by-laws; 
and finally that MIA has pitted its members one 
against another. l4 

14 



The BCLRB determined there was no evidence to show the MIA acted in an 

"arbitrary, discriminatory or bad faith manner" toward Kockums. This 

conclusion obviated the need to decide whether a breach of the duty of fair 

representation entitles an employer to automatic deletion from an accred-

itation order. However, the Board indicated that a proven breach involving 

bad faith would constitute a prima facie case for de-accreditation. 

Arbitrary and discriminatory conduct where the latter 
does not involve an element of bad faith, do not 
embrace acts of turpitude, while bad faith does. This 
is a :f'Unda.mentaJ. difference with profound consequences for 
both the employers' association and the employer. Where an 
association has acted in a bad faith manner towards one or 
more of its members it has lost the license to represent 
those members; it has properly lost the trust essential 
to a successful employer/association relationship. We have 
no hesitation in finding that an employer against whom an 
association is found to have acted with· bad faith such as 
to lead to a violation of Section ?( 2) will have a prima 
facie case for de-accreditation. To oblige such an 
employer to remain within the confines Of SUCh an 
association would be perverse and genuinely destructive 
of the concept of accreditation. We are satisfied that the 
Legislature never intended this result.15 

The OLRB considered the duty of fair representation in 

Dominion Maintenance Limited, et. al. (1980) 1 Can LRBR 1. A group of 

Samia contractors argued that the provincial employer bargaining agency 

agreed with their position not to grant a wage increase in the second year of 

a collective agreement. Subsequently, a 55 cent an hour increase was 

negotiated. The outraged contractors asked the Board to declare the 

provincial agreement void or, alternatively, to require the employer 

bargaining agency to pay the wage increase. In rejecting the application, 

the Board noted the duty of fair representation protects individual contractors 

:from arbitrary, discriminatory or bad faith treatment at the hands of their 
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employer bargaining agency. There was no evidence the employer bargaining 

agency either misled or deceived the contractors. It appears their bargaining 

position was considered fairly by a sub-committee aJ.ong with those of 

other contractor groups. These positions were used to formulate an opening 

position in negotiations, a point which the contractors apparently 

failed to appreciate. The Boaxd observed that there was no obligation to 

table the "no wage increase" pro:f!osal. 

The sub-committee had come to the not aJ.together 
surprising decision that the negotiation of a. provinciaJ. 
agreement would be exped ited if' it were to offer a wage 
increase on a uniform basis. The proposed first offer 
was put to the directors, including the representatives 
from Samia, an4 approved by vote. There was no attempt 
to deceive or mislead. With the casting of votes the 
function of the assembled directors had changed f:rom 
one of setting out initial bargaining positions to 
one of approving offers to be tabled with the trade 
tmion.

16 

In MechanicaJ. Contractors Association of Ontario ( 1982) 

OLRB Rep. Mar. 417, the Board ruled the duty of fair representation was 

breached when the employer bargaining agency failed to notify a former local 

employer affiliate of bargaining meetings. The local affiliate, dissatisfied 

with the activities of its pa.rent organization, decided it no longer wished 

to be a full member and began withholding a portion of its dues. The employer 

bargaining agency responded by terminating the local a.i'filia.tes membership 

and by refusing to apprise the latter of future bargaining meetings. The 

Board concluded the employer bargaining agency acted in an arbitrary manner 

when it failed to properly consult with the former zone affiliate regarding 

the preparation, conduct and status of negotiations. The remedy entitled 

the former affiliate to notice of and attendance at all future meetings and 
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negotiating sessions of the employer bargaining agency, but did 

include the right to vote in the decisions of that organization. As a. 

non-member it was entitled only to the protection of fair representation 

specified in the OLRA. 

While there are important differences between the relationship 

of a. union and its members and a.n employers' association and its members, 

the BCLRB and tq� OLRB believe the same standard of representation should be 

applied: 7 . In the Kockums case, supra. , it was emphasized the duty does 

not entail positive obligations, but is met when " arbitrariness, discrimination 
18 

and bad faith in the representation of members has been a.voided." In 

cases involving contract negotiations, labour relations boards have been 

reluctant to regulate internal negotiations and substitute outcomes they 

believe a.re more congruent with effective barga.ining.19 

Perhaps this accounts for the small number of complaints of 

unfair representation. One might have expected a. greater caseloa.d given 

the diversity within these bargaining units and the fa.et that most 

accreditation schemes are not voluntary. This, however, was not the case 

and two of the cases involved an association covered by voluntax"'J accreditation� 

To the extent that internal conflicts exist, they appear to manliest them-

selves in other ways, 

(3) Contract Enforcement 

Contract enforcement of multi-employer collective agreements 

involves some issues not commonly found in the administration of single 

employer agreements, For example, fractional bargaining may involve un-

written agreements which v-o:ry or ignore the terms of a. master collective 
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agreement, While accreditation prohibits individuaJ. bargaining, the practice 

has along history in the construction industry. and may go undetected, A 
'l 

second potential source of conflict is the failure of an employer to 

comply with the provisions of the collective agreement. In the context 

of single employer bargaining, the dispute is subject to the grievance and 

arbitration procedure. This is the standa.rd practice for resolving rights 

disputes between parties of interest. Under multi-employer bargaining, we 

find tWists to comm.on practice, For example, how a.re disputes between an 

accreditated employers' association and an individual employer to be resolved? 

What if the employer refuses to remit industry funds to the association as 

required by the collective agreement? Put another way, can there be a grievance 

between parties of like interest and, if so, is.it a.rbitrable? This issue 

a.rose in Ontario and British Coltllllbia and the re�der of my remarks will 

concentrate on this unique aspect of contract enf'o:t:eement. 

In J, G. Rivard et. al, and Mechanical Contractors Association 

Ontario (1981) 3 Can LBRB 2.56, a contractor's refusal to remit industry 

fund dues to a. provincial bargaining agency was referred to the OLRB. The 

respondent firm, while not a member of the association, was represented by 

it for the purpose of collective bargaining. The seven-year dispute included 

a previous complaint to the Board seeking enf'orcement of the collective 

agreement and a. claim before the Supreme Court of Ontario, Both cases 

were dismissed. The new complaint was based on a. revision to section ll2 a (l ) 
of the OLRA which now reads: 

112a..(l) Notwithstanding the grievance and arbitration 
provisions in a collective agreement or deemed to be 
included in a. collective agreement under section 37, a 
party to a. collective agreement between an employer or 
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employers' organization and a trade union or council of 
trade unions may refer a grievance concerning the inter
pretation, application, administration or aJ.leged violation 
of the agreement including any question as to whether a matter 
is axbitrable, to the Board for final and binding determina
tion. 20 

The only change in language was the substitution of "a. party" for "either

pa.rty". In addition, there was the addition of section 1J2(J) of the OLRA 

which reads: "Any employee bargaining agency, aff'iliated bargaining agent, 

employer bargaining agency and employer bound by a provincial agreement 
. 21 shaJ.l be considered to be a party for the purposes of section 112a.." 

In rejecting the applicant's earlier request for relief, 

the Board concluded "a collective agreement is between parties of opposing 

interests and that only grievances between parties in either column might 

be referred to the Board • • • • 1122 The decision wa:s a.ffixmed in the 

Divisional Court. The OLBB concluded the amendments to the OLRA did not 

represent a. change in legislative intent and therefore its previous decision 

(i.e., only grievances between opposing parties to a. collective agreement 

were arbitrable)was still cor.rect.23 However, taking its cue from the 

High Court to "construe liberally the substantive and remedial bases" in 

the OLRA,the Board decided the issue in favour of the employers' 

24 association. 

The Board noted that under the OLRA, an employer is boun� by 

the collective agreement negotiated by the employer bargaining agency, 

Accordingly, the non-payment of industry fund dues by an employer is a 

deviation from the terms of the collective agreement and a violation of 

the OLRA, Moreover, the industry fund dues provision is a common feature 

of construction agreements and serves an important labour relations 
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function analogous to the checkoff and payment of union dues. 

The provision for the payment of industry fund dues is 
analogous to a. provision in a collective agreement for 
the check off and payment of dues to a trade union. 
There is a. labour relations interest in ensuring the via.b
iJ.ity

. 
of employers' organization and employer bargaining 

agencies. The payment of industry fund dues to such organ
izations and agencies provides a basis for their viability 
in the process of collective bargaining and in the 
administration a.nd policing of collective agreements.25 

Since the employer bargaining agency has a duty of fair representation to 

a.ll members of the ba.rga.ining unit, rega.rdl.ess of whether they are 

members of the designated or accredited organization, the OLRB concluded it 

would ''exercise a general supervisory role with respect to such represent-

ation". In conclusion, the industry fund dues clause serves a valid labour 

relations function and is enforceable under the OLRA. 

The BCLRB reached a similar conclusion in a non-construction 

case involving industry funds (American Cartage Agencies Ltd. and Transport 

Labour Relations (1981) 2 Can LRBR 104), The respondent employer argued 

that: (1) the industry fund provision was not binding on it because it was 

not a proper subject for inclusion in a collective agreement, i.e., it 

did not relate to wages, hours and other conditions of employment and ( 2) 
the provision was unenforceable because it regulates the internal affairs 

of the accredited association rather than relations between parties of 

di:fferent interests, 

The BCLRB reviewed both the American and Ontario jurisprudence 

and, in particular, the "mandatory/permissive" approach to bargainable 

issues, In rejecting this approach, it argued that in a free collective 

bargaining system the parties should be given wide latitude to define the 
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areas of mutual agreement. The industry fund clause is similar to a union 

checkoff clause in that it attempts to preserve the structure of collective 

bargaining, The BCLRB tied the issue to accreditation and maintaining 

employer cohesion. 

The Board's practice of closely scrutinizing applications for 
de-accreditation under Section 59 (6 ) ref1ects the labour 
relations importance which is placed on maintaining that 
cohesion. A provision in a collective agreement aimed at 
maintaining the financial integrity of an accredited employers' 
organization has a similar purpose, , . •  
In conclusion, both the employers' organization and the 
Union may legitimately regard themselves as having a real 
and continuing collective bargaining interest in preserving 
and--improving the structure in which their bargaining 
takes place.26 

· 

Accordingly, the industry fund clause serves "a valid and sensible labour 

relations purpose deserving of recognition under the Labour Code.1127 

The"BCLBB, citing potential difficulties with other means of 

resolving the dispute, e.g., the courts and arbitration, resolved. the dispute 

under section 65(1 ) of the Labour Code, 

65 (1 ) A person bound by a collective agreement, 
whether entered into before or a�er the coming into 
force of this Act, shall do everything he is required. 
to do, and shall refrain from doing anything he is 
required to refrain from doing, by the provisions of 
the collective agreement, and fa.ilure to do so is a 
contravention of this Act.28 

Given the uniqueness of the complaint and its relationship to the 

bargaining structure provisions in the Labour Code, the BCµll3 concluded the 

industry fund was a valid and enforceable provision of the collective 

agreement. 
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(4) De-Accreditation 

There have been no reported. cases of de...:accred.ita.tion outside 

of British Columbia. This undoubtedly reflects the stiff' requirements to do 

so, e.g., majority support, and the general satisfaction with accreditation. 

In British Columbia. individual employers are permitted to de-accredit 

provided their requests are timely, A number of. critics, myself' included, 

feared this "escape hatch" undermined the cent:ral purpose of accreditation, 

i. e., to promote employer unity. In actual practice, however, the BCLRB 

has stringently guarded the back door. Once an employer consents to join 

an accredited. body, it relinquishes the right to unilaterally decide whether 

it wishes to remain or not. 

In the first de-accreditation case (Ocean Construction Supplies 

Northern Ltd. and Transport Labour Relations et, al., ( 1976), 1 Can LRBR 

175), the BCLRB explained its general approach to deletions from an a.cored-

itation order. It made it clear applications must be timely and deletion 

requires "much more than simply the L'ldi vidual employer' s expression of 

genuine feelings that it prefers to bargain with the union alone • , • 
(requiring instead] a strongly persuasive case that its interests can no 

longer be adequately served by what has been an ongoing bargaining str..icture ... 29 
In assessing the requests of indiYidual employers, the Board examined the 

"community of interest" in much the same manner it: dC'es in certification 

cases and applications to vary a certification order, There was a clear 

recognition of the need to balance competing interests. 

If the withdrawal of a key member of the association would 
cause the employer group to become unravelled, the Board 
would be loath to permit de-accreditation, even while 
recognizing that the individual employer would suffer 
some discomfort from continued membership.30 
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Noting there were unique historical factors which led to the employers 

inclusion in the accreditated association and the fact that de-accreditation 

posed fewer risks to the association's bargaining position than continued 

inclusion posed for the employer, the Board granted the request for deletion. 

As noted above, the Board in AlEerni Engineering, supra., acceded 

to the request of two employers to opt out of the MIA. The decision once 

again involved an analysis of "the current viability of the bargaining unit 

and the legitimate business concerns (as opposed to 'dissatisfaction') of 

the applicants."3! In this instance, the competing interests had destroyed 

the community of interest. 

Where as here, the Board is satisfied that the 
implementation of a policy ( here, higher wage rates 
to retain specialized marine personnel) is essential 
to the continuing operation of the dissident member, 
then it cannot overlook that fact in order to maintain 
the integrity of a unit designed in the first instance to 
advance the interests of its members,32 

As in Ocean Construction, supra. , the' Board recognized an inflexible approach 

to de-accreditation might jeopardize legislative support for multi-employer 

bargaining . 

There were two other de-accreditation cases involving the MIA . 33 

In Davis Wire Industries Ltd , and Metal Industries Association (1979) 1 Can 

LRBR 470, the employer argued that: (1) as the only manufacturer of welded 

wire products it lacked a community of interest with other members of the 

association; (2) there was a climate of hostility making the continued 

relationship witenable; and (3) its exclusion posed no threat to the accredited 

association. The Board, relying on the criteria discussed earlier, emphat-

ically rejected the application on the ground the employer failed to establish 

a community of interest no longer existed . Until that has been established, 
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the effect of de-accredition on an association will not be ccnsidered. 

The Board, however, expressed concern about the internal affairs of the MIA .  

• • • the seeming insensitivity of MIA to complaints f:rom 
its membership cannot be allowed to continue unchecked. 
In the last year the Board has received five more 
applications for de-accreditation from MIA. These are 
certainly symptomatic of problems in that organization. 
The character of Hearings before the Board is 
remarkably consistent in one aspect: they are permeated 
by antipathy which has arisen between MIA and certain of 
its members. It is apparent that the source of this 
antipathy is the stance ta.ken by officers of MIA towards 
certain of its members. 

It may well be that the problem is whether the current 
structure of MIA is viable in the long run. Before we presume 
to offer acy jud.gment in that regard however, we urge 
the parties to reassess their attitudes, perhaps with the 
a.id of the Employers Council of B. C. in order to stop 
this airing of complaints in public. J4 

In Kockums, supra.., de-accreditation was granted after the 

employer persuaded the Board that its interests could no longer be served 

by the association and the deletion would not u ndermine the association's 

bargaining position. 

The Panel is satisfied that the transformation of 
Kockums f:rom a company largely concerned with the 
domestic market to one serving an international 
market has had significant repercussions for its 
labour relations and has to some degree dislocated 
it from the community of interest which it pre
viously shared with the 0ther members of MIA.35 

The Board distinguished this case from Davis Wire, supra.., observing there 

was objective evidence the firms economic situation had changed and this 

affected the community of interest, 

The lone de-accreditation case in construction (G.W. Ledingham, 
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et ,  al . and Construction Labour Relations Association (1979) 2 Can LRBR 

35) also turned on the nature of the employer ' s  business .  Three c ontractors 

sought deletion on the grounds that : (1)  utility construction constitutes 

a highly specialized segment of the construction industry ; (2 )  there was 

no c ommunity of interest between themselves and other CLRA members ; and 

( 3) they identify more closely wi:th the Utility Contractors ' Association of 

British C olumbia (established in 1976) . The BCLRB rej ected the request of 

two fil.'ms because they were · engaged in a: broad range of constructi<:.n work and 

share a community of interest with other CLRA members . Ledingham, however, 

j oined CLRA in 1971 because it intended to expand into other sectors of 

construction. This never materialized and the company remains a. "pure" 

utility contractor which deals with only three unions ( some of CLRA ' s  

larger members deal with as ma.ny as nineteen) .  Until 1976, it :�uccessfully 

tried to persuade .other utility contractors to join CLRA . Based on Leding

ham ' s unique posit ion (as the only "pure" utility contractor among CLBA ' s  

900 members ) ,  the Board relied on the reasoning in Alberni EngineeriE.Ks.. 

supra . and de-accredited the firm . 

Two other de-accreditation applications were rej ected . One 

case was dismissed as untimely (Tideline Construction Ltd. , (1978) l Can 

LRER 171) and the other lacked merit (Board of School Trustees No , 68 , 

et . al . and Mid-Island Public Em�loyers ' Association (1980) J Can LBBR 

J40) .  In the latter cas e ,  the BCLRB considered whether different factors 

should be applied in cases involving a. public sector employer. The 

Board saw no reason to depart from its previous decisions since the applicant 

shared a corranunity of interest with other employers represented by the 

accredited association . 
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To date there have been only a hand ful of de -accred itation 

c ases and t he B C LBB has carefully sc rutinized t hese applications. In 

balancing t he competing interests of ind ividual e mployers and associations , 

t he Board has adopte d a flexible approac h. Mere dissatisfaction wit h 

association policies or a preference for individu al barga ining do not 

constitute grounds for deletion. De -accreditation will only be granted 

where an a pplication is timely, a co mmunity of int erest n o  longer exists 

and t he association's bargaining position wil l  not be seriously eroded. 

The Board 's a pproac h appears sensible ; it reco gnizes t he dyn amics of labour 

relations and is consistent with t he goal of promoting multi -employer baXgaining. 
��: 

Wit h  the possible exception of the M IA, w hich is cle µ-ly a unique cas e,- t here 

has not been a st ampede to de -accredit. 

Conclusion 

This paper has reviewed published labour relations boards 

cases dealing wit h  the · l!npa.ct· of accreditat ion legislation on employer 

unity . The analysis focused on four areas of potential association -

employer conf lict . The results c an be summarized as follows . 

( 1 )  Alt hough accredited employer s '  associations st ill 

enco t'.!lter in dividu al bargain ing and selective str ikes , 

there have been only a fe w reported c ases of employer 

disunity during work stopp ages . It would appear t hat 

accreditation and other leg al reform s have been 

accepted by the construction co mmun ity , Employers '  

associations have more diverse constituencies today than 
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in the past and have displayed greater cohesion in 

negotiations under accreditation. 

(2) The four reported complaints dealing with fa.ix rep

resentation involved contract negotiations and, 

in two cases, were linked to other issues. Based on 

the cases reviewed and the absence of extensive 

l�tiga.tion in this area, it appears employers ' associa

tions are effectively discharging this responsibility. 

(3) One problem unique to multi-employer bargaining is the 

matter of resolving rights disputes between parties of 

like interest . The OLRB and the BCLBB concluded these 

matters were not arbitrable, but could be remedied under 

provisions in the.ix respective labour relations statutes. 

(4) Although British Columbia has a voluntary accreditation 

system, V<?lunta.ry withdxa.wal has not been equated with 

voluntary entry. Employer cohesion has not been weakened 

by the few cases in which de-accreditation was permitted . 

Th.is paper demonstrates that accreditation enhances employer 

cohesion. The direct evidence is reflected in the published cases . Labour 

relations boards have scrutinized the behaviour of association members and 

unions, therety ensuring the stability of accredited associations, There 

may also be an indirect effect reflected in the absence of more extensive 

litigation . Considering . accreditation covers virtually the entire construction 

industry and more than 2, .500 non-construction firms, the number of reported 

cases of internal conflict appears relatively small, Moreover, a majority 

of the 17 cases reviewed involved the Mechanical Contractors Association 
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of Onta...-io (.5 cases ) and the Metal Industries Association (4 cases ) . No 

doubt disha.nnony extends beyond the cases reported here . The extent and 

intensity of such conflict and the manner in which it is managed is largely 

unknown. Nevertheless , in the construction community there is a consensus 

that accreditation provides legal cohesion . 

One might put the issue another way: would employer associations 

be any worse off without accreditation? The answer is yes . This is apparent 

from two published decisions involving unaccredited employers ' organizations . 

In Greater Vancouver Regional District, et . al . (1979) 2 Can LRBR 273 , the 

BCLB:8 distinguished an employers ' association from an accredited employers ' 

association . In this case ,  the City of Delta gave notice  of its intention 

to withdraw from the unaccredited association in order to commence negotiations 

With the union . Notwithstanding the fact that the employer had previously 

assigned its bargaining rights to the association, the Board concluded the 

B . C. Labour Code does not protect unaccredited associations from Withdrawals 

and individual bargaining. In contrast , "an accredited employers ' 

organization has the exclusive authority , for such time as the employer is 

named in the accreditation order, to bargain collectively on behalf of the 

employer and to bind the employer by the collective agreement . 113
6 

A similar conclusion was reached in CNR et . al . and Railwa.y 

Association ( 1982) , 1 Can LRBR 2.54 by the Canada Labour Relations Board. 

It ruled CNR could withdraw from industry-wide bargaining by reYoking the 

authority it had given to an employers ' association . The decision 

distinguished associations With voluntary underpinnings (as was the case 

here) from those with legal underpinnings . Accreditation provides legal 

cohesion for multi-employer bargaining, Unaccredited associations are 
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governed by a dif'£erent standard: an association created by voluntary 

agreement can be easily destroyed by disagreement . 
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A.PPEND IX A 

ACCRED ITATIONS GRANTED BY THE B . C .  LABOUR RELATIONS BOARD 

IN EFFECT' AS OF MARCH 1 5  ,_ 1 9 8 3  

DATE OF 
JIJ:X:REDITATJ:CN 

.. -...:---· 

June 7, 1970 

JUne 16, 1970 

JUne 23 , 1970 

July 14 , 1970 

Cctober- 14, 1970 

Marcil 16 , 1971 

March 24 , 1971. 

May 26,  1971 

June 29 , 1971 

May 3 ,  1972 

�-

Pulp & Paper Industrial 
Relations· Bureau 
aao�os: Burrard · street 
Vancouver, a.c. V7X lM4 

Forest Industrial Relations Limited 
aao-sos- Burrard street 
Vancouver, B.C. V7X 1M4· 

a.c:.. Road Builders Association 
400-698' Seynour· Street 
Vancouver, B.C-. 

Construction Labour Relations 
Association of B.C. 
97-6th: Street 
New- Westminster, B.C. V3L 2Z4-

Transport Labour Relations 
302-3680 East Hastings Street 
Vancouver, B.C. V5K 2A9 

British. Collll1Dia Sc.1-iool Trustees Assoc. 
( Okanagan Labour Relations Council ) 
1-369 Queensway Avenue 
Kelowna, B .C. V1Y 8E6 

British Col\JII'bia School Trustees Asscc . 
(East Kcotenay Labour Relations Council ) 
703 Cranbrook Street North 
Cranbrook , B.C .. VlC 351 

British Colurrt>ia Hotels ' Asscciation 
lst Floor-900 West Georgia Street 
Vancouver, B.C. V6C 1P9 

British Coll.m"bia SChool .Trilstees Asscc. 
(West Kcotenay Labour Relations Council ) 

P .O .  Box 640 
Grand Forks , B.C. VON l.NO 

Okanagan Mainline Municipal Labour 
Relations Association 
220-1460 Pandosy Street 
Kelowna, B.C.  

00. OF 
EMPLO�* 
SBCWN- CN 
ACCRmITATION-

17 

184 

43� 

1439· 

- 149 " 

10 

6 

250 

4 

l3 



DATE: OF 
.ACCREDITATION 

octcber 25, 1972 

March: 20 Fi" 1973. 

June 26 ,. 1973 

septariJe.r 18",, 1973' 

August 3,. 197S: 

August 2I, 1975 

CCtcber 30 , 1975 

November 13 ,  1975 

January 26 , 1976 

November 8 ,  1976 

-2-

-
Nru-1E 

Interior Lo;ging· Association 
460 Hartman Road 
Rutland, B.C .. 

Metal. Industries Association 
(re:: �eyers· engaged1 in sate phase 
o£ secondary netal. manufacturing) 
204-410. Seymour Street 

Vancouver,. B.C •. 
Assoc-.. of' canadian Security Services 
340-885 Dunsmuir Street 
Vancouver,. B .. C .. 

Metal Industries Association 
(re� erployers·- engaged in sales 
and service) 

. 204-410 Seymour Street 
Vancouver,. B • .C .. 

British. Columbia School Trustees Asscc •. 
(North West ·tabour Relations Council) 
P.O .. Box 758. 

Snithers, B.C .. VOJ 2NO 

Health Labour Relations Assoc. of B.C. 
500-1212 West Broadway 
Vancouver,. B.C. V6H 3Vl 

Mid-Island Public �loyees Association 
c/o Regional Dist. of Nanaim:> 
6300 Hanm::lnd Bay Road 
Lantzville, B.C. VOR 2HO 

Pacif'ic Drywall Dealers Labour 
Relations Association 
26th Floor-700 li'Est Georgia Street 
Vanc:ouver, B. C .. 

Autacctive En'ployers ' Association 
of Victoria 

· 
305-1020 Goverment Street· 
Victoria, B.C. 

Greater Victoria Labour Relations Assoc. 
210 Burnes House , 26 Bastion Square 
Victoria, B.C. 

00. OF 
EMPLOYERS* 
SHOWN ON 
P.CCREDITATION 

130· 

88 

s 

i1-

4 

166 

5 

5 

7 

13 



.. 

DMZ.. CF 
ACCRED:t'l'ATICN 

April. � •. 1978: . 

March. 21,. l97S 

May 30"r. ig..79, 

JUne> 19 ,.. 1980" 

May 4,. 198.l. 

-3-
"00- OF. 
�*' 
�CR 

NAME: "}.CCREDITATIC?-l 

-

Pipe� Line· COntractors Assoc·.. of B.C.. 2& 
203-698, 5eymour Street. 
Vancouver, B.C. V6B� 3KEi 

Brewery �eyers Labour Relation5 Assoc".. 3: 
c:/o: cantmeY &: Murphy 
Barristers; &: SOlicitors 
:P-.a;.. Box: 49190 ,.. 595: Bu.rrard Street 
Vancouver,. B.C.. V7x 1R9 

Aluminum Window: �layers Labour 5; 
Relations Association 
<:/a �  &- ?tlJrphy' 

. Barristers- &· Soli citcrs 
P.O� Ec:K. 49190 ,, 595 Bur.rard: Street 
Vanccuver,.. B. c--.. V7X. ll<9-

Western camerical.. Dental Laboratories 6. 
Labour· Relations. Association 
cr/o: _ cartpiey &. Murphy 
Barristers & SOlici tors; 
I6th Floor,. 595 Burrard Street 
Vancouver,. B.c·... V7X lK9 

Okanaqan Federated Shippers Labour ll 
Relations Association 
c/o cantmeY & lrhlrphy· 
Barristers & Solicitors 
16th Floor, 595 Burrard Street 
Vancouver, B. C. · V7X. lK9 

( Source : British Columbia Labour Relations Board ) 

* "Erployers" refers to names shown currently on the accreditation. OUr 
records do not indicate whether or not these employers are still 
active. Also scree of the nanes nay be di visions , subsidiaries or 
related corporate entities . 



Faculty of Bus iness 
McMas ter Universi ty 

WORKING PAPER SERIES 
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