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ABSTRACT

This dissertation traces debates about youth crime and justice in Canada. On a
substantive level, I ask how the social problem of youth crime and justice is constructed,
focusing specifically on debates over the culpability of young offenders. I also examine
debates over the degree and severity of youth crime and connect the divergent positions
on this question to how young offenders are conceptualized. Related to these debates, |
examine the search for solutions to youth crime. I argue that positions regarding how to
address youth crime are rendered ambiguous given the creation of a hybridized youth
justice context which combines various competing goals. On a theoretical level, I
explore the relationship between how formulations of ‘deviant identities’ (in this case
‘young offenders’) are related to other areas of advocacy over a social problem. I explore
the dynamics of a social problem debate which persists without resolution over an
extended period of time. I also address the ways in which social context impacts upon
claims made over a social problem.
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And whether a man [sic] dispassionately
Sees to the core of life

Or passionately

Sees the surface,

The core and the surface

Are essentially the same,

Words making them seem different

Only to express appearance.

If name be needed, wonder names them both:
From wonder into wonder

Existence opens.
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INTRODUCTION - Youth Crime and Justice in Canada: A Fragility Resting on
Ambiguity

This dissertation traces debates about youth crime and justice in Canada. I ask
how the social problem of youth crime and justice is constructed, focusing specifically on
debates over the culpability of young offenders. I also examine debates over the degree
and severity of youth crime and connect the divergent positions on this question to how
young offenders are conceptualized. Related to these debates, I examine the search for
solutions to youth crime. I argue that positions regarding how to address youth crime are
rendered ambiguous given the creation of a hybridized youth justice context which
combines various competing goals.

Attention is paid to the ways in which young offenders were represented under
the Juvenile Delinquents Act (1908-1984), Canada’s first national law governing youth
crime, with a focus on the ways in which later legislation, namely the introduction of the
Young Offenders Act in 1984, came to affect these representations and related debates
over the severity of youth crime and the best way to process them through the youth
justice system. I also provide evidence in each of the substantive chapters that the
debates which emerged under the Young Offenders Act are continuing under the present
legislation, the Youth Criminal Justice Act, implemented in 2003.

Underlying these debates is a fundamental disagreement regarding the nature of
youth. Who are young offenders or youth in conflict with the law? Is their identity better
characterized as misguided or malevolent? The response of the criminal justice system to
youth crime is contingent upon whether or not youth are represented as victims or
victimizers. I characterize the debates over young offender culpability as a victim contest
(Holstein and Miller, 1997), a concept which underscores the way in which victimhood is
variably interpreted and attributed with respect to young offenders. Under the Young
Offenders Act, Young offenders were characterized as either remorseless victimizers
who, with full intentionality, commit brazen crimes with no regard for their victims; on
the other hand they are characterized as victims of social circumstances who were also
too immature to possess the criminal intention deemed necessary to hold them fully
responsible for their crimes. Spencer (2005: 48) suggests that these characterizations
render young offenders ambiguously culpable for their deviant behaviour. It is this basic
tension over the degree of young offender culpability that I suggest perpetuates
contention within youth justice debates over the extent and severity of youth crime, as
well as potential policy solutions.

I demonstrate that since the rise of the Young Offenders Act, and continuing to
the present day, these victim contests have persisted. This persistence has made it
difficult to arrive at any long-term agreement on how to deal with youth crime. 1
conclude that on-going disagreement about whether young offenders are culpable for
their deviant behaviour ultimately creates disagreement regarding the role of the youth
justice system. Both the Young Offenders Act and perhaps even more so the Youth
Criminal Justice Act can be interpreted as attempts to strike an appropriate balance with
respect to responses to youth crime. However, I argue that any sustainable consensus
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regarding effective youth justice policy is unlikely to occur unless the tensions over
young offender identity are ameliorated.

To examine these debates I employ a social constructionist perspective, which
concerns itself not with analyzing and/or verifying the objective status of social problems
but with the process by which conditions come to be seen as problems (Spector and
Kitsuse, 1977; Schneider, 1985; Best, 2008). This perspective has given rise to a long list
of questions having to do with the framing of conditions, people and solutions in social
problems work. I discuss this perspective in a more detailed way in Chapter Two.

The dissertation is organized in the following way:

Chapter One presents a background of Canadian youth justice from the early 20™
century to the present. The principles and philosophies behind the three federal youth
justice laws are reviewed. Key points of contention with these laws, as well as key
amendments are laid out. I begin with the rise of the welfare paradigm in the early 20"
century and implementation of the Juvenile Delinquents Act in 1908. I then look at
challenges to this paradigm which emerged after the 1960s, leading to the
implementation of the Young Offenders Act and eventually the current Youth Criminal
Justice Act. This history provides the backdrop for my substantive chapters.

Chapter Two presents the general tenets of social constructionism, in addition to
an overview of existing theoretical approaches to the study of youth justice. Social
constructionism is contrasted with these other approaches, and its utility for answering
the questions asked in this dissertation is underscored.

Chapter Three describes the methods I used to conduct this research, including an
overview of the data I collected.

The three substantive chapters which follow focus primarily on debates since the
implementation of the Young Offenders Act in 1984 to the present. Chapter Four
presents the argument about how ongoing debates regarding youth identity and
culpability may be seen as a victim contest (Holstein and Miller, 1997). I examine the
strategies employed by both those who saw deviant youth as innocents in need of
protection and by those who saw them as ‘young thugs’ who need to be held accountable
for their misbehaviors.

Chapter Five focuses on positions taken over the extent and severity of youth
crime. These debates often engage statistical evidence, and can be characterized as a ‘stat
war’ (Best, 2001, 2004). My concern in this chapter is to explicitly link the ‘stat wars’ in
this case to underlying victim contests over young offender culpability.

Chapter Six explores debate over youth justice solutions, focusing on tensions
between the competing principles of punishment and rehabilitation with respect to the
youth justice system. Rather than polarized positions, I explore evidence of a greater
ambiguity regarding appropriate youth justice solutions, which suggests that parties on all
sides of the debate were (1) proponents of rehabilitation, yet (2) had disagreements
regarding the meanings associated with rehabilitation for serious youth crime under a
youth justice context which combined social welfare and legalistic modes of youth
justice.

The conclusion offers a summary of the major findings and contributions of the
dissertation, and suggests potential directions for further research.
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CHAPTER 1 - A Tale of Three Youth Laws: Background to Canadian Youth
Justice Legislation and Debates

The creation of a formal Canadian youth justice system with a distinct philosophy
and approach is relatively recent: 2008 marked the 100™ anniversary of the passing of the
first piece of legislation governing youth justice in Canada, the Juvenile Delinquents Act
of 1908. This chapter provides a general overview of Canadian youth justice legislation
since that time. I trace the emergence of the welfare paradigm in the early 20™ century
and implementation of the Juvenile Delinquents Act in 1908. I look at a series of
legislative challenges to the Juvenile Delinquents Act beginning in the 1960s and 1970s.
I discuss how these challenges led up to the implementation of the Young Offenders Act
in 1984, which was then followed by a series of amendments leading ultimately to the
implementation of the Youth Criminal Justice Act in 2003. The central tenets and
underlying philosophy of each piece of legislation is outlined, in order to contextualize
the debates during the Young Offenders Act and Youth Criminal Justice Act period.

The Emergence of the Welfare Paradigm and the Juvenile Delinquents Act

Modern associations of ‘childhood’ as an age of immaturity and innocence were
not formulated until the 18" century. Up until then, “children moved from toddlerhood
into adult society” (Rock, 2005: 3), and were expected to contribute and support their
families and communities. During biblical times children were thought of as legal
property (Patenaude 2006). Divisions of age were made, but young boys, for instance,
were depicted as men “on a smaller scale” (Aries, 1962: 10)." High infant mortality rates
“discouraged emotional investment” and the tendency was to either “ignore children or
exploit them” (Empey, 1982: 38, cited in Caputo, 1987: 126).

Prior to the introduction of the Juvenile Delinquents Act in 1908, young offenders
in Canada were “treated similar to adult criminals, often receiving harsh sentences for
relatively minor crimes” (Makarenko, 2007). Moreover, they were often sent to adult
jails and served their sentences alongside adults. New ideas about the nature of
childhood and its distinctiveness as a stage in the life cycle began to emerge in the late
18" century (Rock, 2005). Radical changes to class relations, due to the industrial
revolution, the democratic revolutions in America and France, as well as the emergence
of the rational modern sciences and medicine led to the creation of “new subject
categories” (O’Malley, 2003: 1). The emerging middle class began to “define their
children as innocent and sensitive beings who required nurturance and protection”
(Rooke and Schnell, 1983: 8, cited in Caputo, 1987: 126).> This view led, during the
latter half of the 19™ century, to a “greater recognition of the special needs and
malleability of children as individuals and as a social group” as well as “an emphasis on
environment over heredity as a determinant of human behaviour” (Bullen, 1991: 136).

The concept of a ‘juvenile delinquent’ coincided as well with a concern over
urban youth crime (Rock, 2005: 4). Some analysts attribute this concern to the growing
dominance of middle class values and the advocacy of ‘child savers’, who had concerns
over “working class youth in burgeoning industrial cities” (West, 1984: 52, cited in



Ph.D. Thesis, Michael C. Adorjan, McMaster University, Department of Sociology
Chapter 1: A Tale of Three Youth Laws — Background to Canadian Youth Justice

Caputo, 1987: 127). Similar to related changes in the U.S. (see Platt, 1969), ‘child-
savers’ in Canada, such as child-activist and police reporter J.J. Kelso, ushered in a series
of reforms with respect to the treatment of children, which included addressing the social
problem of juvenile delinquency (Bullen, 1991). In May 1893 Ontario passed, through
the influence of Kelso, An Act for the Prevention of Cruelty to, and Better Protection of
Children (Bullen, 1991: 142-3). The Act’s goals mirrored those subsequently adopted by
the federal Juvenile Delinquents Act in 1908:

to protect children from cruelty; ...to watch over and guard their interests and
promote their happiness and well being; ...to take the part of a friend towards any
child accused of offences against the laws of the Province or the Dominion;
...and, generally, to advocate the claims of neglected, abandoned or orphaned
children upon the sympathy and support of the public (Bullen, 1991: 145).°

The Canadian child saving movement acted to reinforce a state welfare paradigm that
underscored the notion that children required special protections (Trepanier, 1991). The
doli incapax defense, ‘the incapacity to do wrong’, was often applied to young offenders
during this period. “A child under the age of seven was deemed incapable of committing
a criminal act” (The Evolution of Juvenile Justice in Canada, Department of Justice, n.d.).

By the turn of the 20™ century, the social welfare paradigm, which emphasized
child protection and their limited maturity, influenced the emergence of the ‘parens
patriae’ system of youth justice. Under this system, the State took on the role of a
benevolent parent acting “in the best interests of the child” (The Evolution of Juvenile
Justice in Canada, Department of Justice, n.d.), whereby young offenders were perceived
to be misguided children due to social circumstances beyond their control (Winterdyk,
2002: 61). The State was not “solely an agent of punishment, but benevolent,” helping to
save young offenders from their vices (Trepanier, 1991: 205). Under this system, in
contrast to future eras, there was less concern for the offences committed by young
offenders, and more concern for their treatment needs.

The Juvenile Delinquents Act, implemented in 1908, instilled these rehabilitative
concerns for young offenders under Canada’s first federal youth justice law. The
Juvenile Delinquents Act was premised on an understanding of youth in conflict with the
law as troubled or irrational young people in need of guidance and rehabilitation. Its core
premise was that “every juvenile delinquent shall be treated ...as a misdirected and
misguided child” (Winterdyk, 2002: 61). Given its emphasis on the “best interests” of
young offenders, and given that the contemporary application of due process rights to
young offenders had not yet been formulated, the Juvenile Delinquents Act favored “an
informal process” which promoted children’s welfare (The Evolution of Juvenile Justice
in Canada, Department of Justice, n.d.) and distinguished minors from adults. Under the
Juvenile Delinquents Act, a youth who violated the law is treated as “one in a condition
of delinquency” (Globe and Mail, September 8, 1944), with specific reference to the
offence omitted, focusing primarily on the treatment of the offender. Young offenders
were charged with ‘delinquency’, never with specific offences. This ‘condition of
delinquency’ gave rise to ‘status offences’, which were deemed offences “solely because
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they were committed by juveniles” (Challen, 1996: 230). Status offences included forms
of vice such as sexual immorality.

While the minimum age under the Juvenile Delinquents Act was set at seven
years of age (Makarenko, 2007), the Act also allowed provinces to set their own
maximum age limit for young offenders (Thorson, 1999: 847). A maximum age of 18
was set in Québec and Manitoba, 17 in British Columbia and Newfoundland, and 16 in
Prince Edward Island, Nova Scotia, New Brunswick, Ontario, and Saskatchewan
(Makarenko, 2007).

One consequence of the provisions of the Juvenile Delinquents Act was the
creation of separate Juvenile Courts and the processing and sentencing of all young
offenders separate from adults (Makarenko, 2007). The Juvenile Court would further
“advance the emerging conception of childhood” (Howell, 1997: 12, cited in Beaulieu
and Cesaroni, 1999: 372) by applying and enforcing new laws in line with the view of
young offenders as misguided victims. In addition, when young offenders were found
guilty of status offences, they could be “removed from their homes” and placed within
institutions geared towards rehabilitation and moral development, dubbed “training
schools” (Bala, 1994: 254). Young offenders could be detained for social welfare
purposes unrelated to their offence. A survey of judges operating under the Juvenile
Delinquents Act indicated that “in half or more of the cases where youths were detained
prior to trial, ‘the detention [was imposed] only because the young person had no
adequate place to stay, or for some other child welfare reason’ (Doob and Cesaroni,
2004: 16). A youth sent to a ‘training school’ could be kept until it was felt that
rehabilitation was successful.® This system of ‘indeterminate sentencing’ was “consistent
with a purely rehabilitative philosophy” (Bala, 1994: 254).

Associations of innocence with youth’s limited culpability became sedimented
within Canada during the early to mid 20 century under the Juvenile Delinquents Act.
Debates over the culpability and ‘adult intentionality’ of young offenders had not yet
emerged. Debates concentrated instead on social and environmental conditions that led
youth to “drift” into delinquency (Globe and Mail, March 21, 1940), such as a “lack of
clean attractions and honest amusements” (Globe and Mail, March 10, 1923) or
“weakness of the home” due to absentee fathers during WWII (Globe and Mail, March 6,
1942). A dominant view of young offenders as victims was maintained during this
period, concentrating debate on effective solutions to help prevent otherwise ‘good kids’
from being ‘pushed’ towards deviant associations.

In sum, the Juvenile Delinquents Act reflected the child welfare system’s
concerns for the protection of misguided young offenders, treating them as victims who
required rehabilitation. Under this system the offender’s needs took precedence over the
offence.

The Shift From the Juvenile Delinquents Act to the Young Offenders Act: 1960s-
1984

With the passing of the Canadian Bill of Rights in 1960, there emerged concerns
that the Juvenile Delinquents Act did not adequately address children’s legal rights
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(Makarenko, 2007). A significant U.S. Supreme Court ruling in 1967 acted to affirm
children’s rights in the United States. A 14 year-old boy, Gerald Gault, arrested for
making obscene phone calls, was sentenced to six years in a State Industrial School. The
maximum adult sentence for the same offence was six months. The Supreme Court
overturned the sentence, ruling that “juveniles have a right to receive counsel, to confront
and cross examine witnesses, to remain silent, to be given a transcript of the hearing, and
the right to an appeal” (Lundman, 1984: 99, cited in Caputo, 1987: 128; see also Neigher,
1967). Such a decision, some analysts argue, came to impact Canadian views (West,
1984, cited in Caputo, 1987: 129).

Within Canada, a similar sentiment grew regarding the importance of applying
legal protections to young offenders. In contrast with the Juvenile Delinquents Act,
bearing responsibility (Winterdyk, 2002: 62) and accountability became a core premise
directed at youth, and young offenders in particular. A Youth Court judge interviewed
for this study recalled that he and other young lawyers during the 1960s “were going
through ...the civil rights type of thing,” and “we had this, this, ..approach, this concept
of individual rights, you know civil rights, dealing with people, underprivileged people,
in a fair and respectable manner”. This attitude, he said, “eventually ...came to
children,” and had “influence[d] a lot of us young judges working then”. He added that
“those of us who came in the family court at that time seemed to be more ..activist”
(Personal Communication, January 18, 2008).

In response to these concerns, the federal Department of Justice commissioned a
committee in 1960 to examine the state of youth justice in Canada. The committee’s
report was released in 1965, titled Report of Justice Committee on Juvenile Delinquency
in Canada. The report strongly criticized the lack of uniformity across provinces with
respect to practices under the Juvenile Delinquents Act. This included not only the
variable maximum age limits under the Act, but variations in terms of “types or sizes of
institutions, the number and qualifications of staff and the policies to be administered in
the operation of training schools” (The Evolution of Juvenile Justice in Canada,
Department of Justice, n.d.). The report recommended standardizing the services and
programs under the Juvenile Delinquents Act, the implementation of more formal
procedures in order to protect such rights, and that young offenders be informed of their
right to legal representation. In sum, the report formalized the emerging view that the
Juvenile Delinquents Act’s social welfare model of youth justice was outdated, and
suggested that its replacement should be a more legalistic model which protected young
offender rights.

The recommendations of the Report of Justice Committee on Juvenile
Delinquency in Canada led to the passage of Bill C-192, The Young Offenders Act on
November 16, 1970. However this bill was ultimately rejected by the end of the 1972
session of the House of Commons, due to resistance from the provinces, opposition
parties in Parliament, as well as welfare and treatment interest groups who criticised the
bill as “too legalistic and punitive and as a ‘Criminal Code for children’” (The Evolution
of Juvenile Justice in Canada, Department of Justice, n.d.). One criminologist suggested
that apart from political reasons, “all of the mental health folks and the treatment people
generally didn’t like the bill because it was too criminal” (Personal Communication,
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November 11, 2008). The view of young offenders as victims remained dominant during
this period as well, with some advocating the importance of legal protections given their
view that the system under the Juvenile Delinquents Act was imposing harsh and
potentially stigmatizing effects upon youth. Others resisted this notion, preferring the
informal responses offered under the system which, they argued, would not stigmatize
young offenders by ‘criminalizing’ their behaviour. Both views, while disagreeing with
the type of youth justice response best suited for young offenders, wanted to avoid any
stigmatizing effects for young offenders who were seen to be victims in need of
protection.

The failure of Bill C-192 led the federal Solicitor General, in 1973, to establish
another committee to assess the youth justice system. The committee’s report, released
in 1975, was titled Young Persons in Conflict with the Law. The committee recognized
the efforts of the Juvenile Delinquents Act to rehabilitate young offenders, arguing that it
“was an enlightened approach for its time [but] has, for a number of reasons, fallen short
of its original goals” (Young Persons in Conflict with the Law, Solicitor General Canada,
1975: 3). The committee’s concerns were centered on the inability of the Juvenile
Delinquents Act to “deal with a broad range of problem behaviour for which [it was] not
designed or equipped [for] adequately” (Solicitor General Canada, 1975: 3). The parental
model of the Juvenile Delinquents Act, the report stated, has in effect “abridged the rights
of these children” (Solicitor General Canada, 1975: 3). There are no “procedural
safeguards” in place, as in the adult system (Solicitor General Canada, 1975: 4).
“Elements such as deterrence, punishment, detention and the resulting stigma have
surfaced in the juvenile justice process,” the report stated, “despite initial intentions to the
contrary ...[leading to] development[s] ...similar to the adult criminal process” (Solicitor
General Canada, 1975: 4). It made reference to the fact that “young people are growing
up in a world that is more complex than that experienced by previous generations”, a
world characterized by “growing disillusionment and frustration” (Solicitor General
Canada, 1975: 2).

The report generated a series of recommendations which included “recognising
the right of a young person to have legal representation or assistance from a responsible
person, setting the minimum age at 14 years and affording more protection to young
persons in relation to statements made to authorities” (The Evolution of Juvenile Justice
in Canada, Department of Justice, n.d.). The report also emphasized that “young persons
in trouble [with the law] are often children in need: children in need of parents, homes,
education, understanding, supervision and respect” (Young Persons in Conflict with the
Law, Solicitor General Canada, 1975: 3). The committee added that young offenders
should be charged under specific and identifiable criminal code offences, thus negating
the detrimental effect of the °‘blanket charge’ of ‘delinquency’, as well as the
indeterminate periods of incarceration imposed for the purposes of rehabilitation and
child saving (Solicitor General Canada, 1975: 7).

The ideas found in the Young Persons in Conflict with the Law report was subject
to much debate and revised in 1976 and again in 1977 by the “federal working group for
an Act respecting procedures to deal with young persons who commit offences against
the Criminal Code and other federal statutes” (Globe and Mail, July 22, 1978). Political
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concerns were expressed by Ontario social services ministers, who argued that
implementing the ideas in the report “would restrict provincial discretion in the laying of
charges against juveniles and in the determination of treatment and that it would be more
costly to administer” (Globe and Mail, July 6, 1978). Other concerns were expressed by
a Conservative Federal government report in 1979, which argued that Youth Courts
should “stop treating juvenile delinquents as misguided children and start treating them as
criminals” (Globe and Mail, October 27, 1979). The philosophy of the Juvenile
Delinquents Act, according to this report, was “outdated”, and recommended new
legislation since “young people [should] be held accountable for their behavior” (Globe
and Mail, October 27, 1979). This statement evidences a shift towards a view of young
offenders as victimizers. The view that the Juvenile Delinquents Act was outdated
remained, but the notion that young offenders were “criminals” who should be “held
accountable” indicates an emerging reconceptualization of young offender identity and
culpability.

These debates continued until the introduction of another Young Offenders Act,
Bill C-61, in 1981. In contrast to earlier debates during the 1970s, debates over Bill C-61
were no longer concerned with the bill’s philosophical direction. “The legal rights
orientation of the Bill went virtually unchallenged; what was really at issue in this regard
was not the rights in themselves but their implications” (The Evolution of Juvenile
Justice in Canada, Department of Justice, n.d.). The debates here were not as concerned
with whether or not the youth justice system should be rights-based, but the nature and
extent of those rights. Adding even more institutionalized support for the legalistic
paradigm was Prime Minister Pierre Trudeau’s implementation of the Charter of Rights
and Freedoms in 1982. One Youth Court judge, reflecting on the transition period that
led up to the Young Offenders Act, recalled that “in the 70s we had ...Young Persons in
Conflict with the Law; they talked for a long time before they did anything. ...Well the
rubber hit the road with the Charter” (Personal Communication, September 21, 2007).°
Another Youth Court judge recalled that “certainly by the mid to the late 80s that issue of
whether or not this is welfare, child welfare legislation or whether it’s criminal legislation
has been put to bed — it’s clear, as of the mid 80s and thereafter, that this is criminal
legislation. Clearly criminal legislation” (Personal Communication, January 18, 2008).
In addition, one of the most critical effects of the Charter was the creation of an urgent
need to spell out a federally consistent age range for youth under the youth justice
system. There was much pressure to pass Bill C-61 due to the overwhelming impetus to
have a youth justice law in line with the now formalized legalistic paradigm. This led to
the passing of the Young Offenders Act in 1982.

The Young Offenders Act (1984-2003)

The Young Offenders Act was formally implemented in 1984. While under the
Juvenile Delinquents Act there was a “direct legislative link between child welfare and
youth correctional services,” the model under which the Young Offenders Act operated,
some argued, “removed this link,” and “encouraged a separation of youth correctional
and child welfare services” (Corrado and Markwart, 1994: 369). The Young Offenders
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Act, for instance, placed “much more emphasis on the criminal behaviour of young
people” (Caputo, 1987: 134). However it also sought to address the needs of deviant
youth through legal protections. Under this system, the parens patriae model was
formally deemed unconstitutional. ‘Status offences’ were eliminated (Caputo, 1987:
134), since the moralizing undertone of the sentence was not seen as compatible with the
new justice model. Youth charged with an offence were guaranteed the right to counsel
(Caputo, 1987: 135). A system of separate and specialized youth courts was also
established (Hylton, 1994). Trials could be held in public, but the identities of young
offenders could not be revealed (Caputo, 1987: 135). Youth Court judges were instructed
to “explicitly consider accountability and the protection of society as factors in youth
sentencing” (Bala, 1994: 248). Provisions were also introduced that allowed young
offenders charged with serious offences to be transferred to adult court (Caputo, 1987:
135), especially considering serious charges such as murder. Transfer to adult court
would not be imposed by the court unless it was satisfied that it was “in the interest of
society ...having regard to the needs of the young person” (Bala, 1994: 263). For those
youth transferred to adult court for murder, a parole ineligibility period would apply, as it
works in the adult correctional system. For instance a 15-year-old sentenced for first-
degree murder would be first eligible for parole 25 years later at age 40 (Doob and
Cesaroni, 2004: 19). Consistency with respect to youth justice practices across the
provinces was also addressed. Whereas under the Juvenile Delinquents Act provinces
had variable maximum ages for ‘juvenile delinquents’, the Young Offenders Act imposed
a federally uniform maximum age of 17 for young offenders (Bala, 1994: 255), and a
minimum age of 12 (Hylton, 1994). Children under 12 would be treated under the
auspices of the child welfare system.

Unlike the slowly emerging criticisms that took shape over the course of the
Juvenile Delinquents Act period, criticisms over the Young Offenders Act were
formulated virtually right after the new law was implemented (Hylton, 1994). The
legalistic paradigm, while creating new rights for young offenders, also placed
responsibility on individual youths for their criminal behaviour. This generated intense
debate between the political right or ‘get tough’ camp, and the therapeutic left or ‘return
to rehabilitation’ advocates (Bala, 1994: 247).

For the ‘return to rehabilitation’ advocates, the legalistic paradigm imposed under
the Young Offenders Act was too severe. The shift from the Juvenile Delinquents Act to
the Young Offenders Act has been described as one “from punishment without process to
process without principles” (Doob and Cesaroni, 2004: 190). The new rights granted to
youth “may have come at a high cost”, Caputo (1987: 135) argued, since greater
responsibilities were simultaneously placed upon youth. Mental health professionals
criticized the Young Offenders Act for not emphasizing rehabilitation (Leschied, Jaffe,
Andrews, and Gendreau, 1992). Others pointed to increasingly punitive outcomes for
young offenders as a result of the new legalistic system. They drew attention to the fact
that since the implementation of the Young Offenders Act, the rate at which young
offenders were being incarcerated rose dramatically (Caputo, 1987: 136; Brief to the
House of Commons Standing Committee on Justice and Legal Affairs, John Howard
Society, 1995), though some analysts commented that the average time served was
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shorter than the periods of indeterminate sentencing under the Juvenile Delinquents Act
(Markwart, 1992, cited in Bala, 1994: 248). John Howard Society officials suggested
that the Young Offenders Act had not dissuaded the general public from believing that
youth crime is out of control, especially considering the effects of “sensational” press
coverage (Brief to the House of Commons Standing Committee on Justice and Legal
Affairs, John Howard Society, 1995). While the general public favors rehabilitation as
the “primary objective” of the youth justice system, they argued, they have
“underestimate(d) the harshness” of the sentencing practices under the Young Offenders
Act (John Howard Society, 1995).

In opposition to these views came a “public tempest” (Corrado and Markwart,
1994: 347) which denounced the Young Offenders Act for being too lenient with young
offenders. There was widespread concern that the law’s perceived leniency was causing
rapidly rising levels of youth crime, with advocates pushing for longer sentences and
more transfers to adult court (Bala, 1994: 248). Victims’ rights groups argued that the
Young Offenders Act lets young offenders literally ‘get away with murder’ (Corrado,
1994). Policing officials, some of whom dubbed the new law the “Youth Protection Act’
(Corrado and Markwart, 1994: 345), often stated that they felt constrained to act against
youth crime given the rights now protecting young offenders. Furthermore, they
frequently argued that young offenders were taking advantage of the new rights accorded
to them and were mocking the youth justice system. Many of these critics pointed to the
inability of the Young Offenders Act to serve as a deterrent for young offenders (Corrado
and Markwart, 1994: 344). They also pointed to the minimum age of 12 as being too
high, given the presence of “increasingly sophisticated and sometimes violent” (Corrado
and Markwart, 1994: 345) crimes being committed by young offenders under 12; crimes
for which the social welfare system was argued to provide an inadequate response (see
chapter 6).

Pressure was placed upon legislators from the public as well as the media (Brief
to the House of Commons Standing Committee on Justice and Legal Affairs, John
Howard Society, 1995) to amend the Young Offenders Act (Corrado and Markwart,
1994: 347). In response to these pressures, the law was amended in November 1986.
New offences, such as ‘failure to comply with a disposition of the youth court’, were
introduced. In addition, the maximum sentence of three years was extended for young
offenders who committed an offense while under sentence for a previous offense (Hylton,
1994). The identity of young offenders, otherwise protected under the Young Offenders
Act, could be revealed if a youth was deemed a danger to society and was ‘at large’
(Hylton, 1994). The 1986 amendments, however, were not just a reaction to ‘pushes to
get tough’. Bala (1994: 262) explains that the amendments were also meant to ensure
that “custody is not overused”. Custodial sentences, under the amendments, were not to
be imposed unless it was deemed “necessary for the protection of society, having regard
to the seriousness of the offence and... the needs and circumstances of the young person”.
The attempt to balance and reconcile the need to address the protection of society with
the needs of youth was a policy goal of the amendment.

Legislators introduced further changes to the Young Offenders Act in 1989 to
further refine this balance. The amendments focused on addressing the needs of young
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offenders charged with serious crimes who were sentenced to adult court. It included the
creation of a transfer to adult court ‘test’ that required the demonstration of available
resources within the youth justice system; the presence of which would mitigate against
transferring youth (charged with serious offences) to adult court. The onus was thus on
adult court transfer to be denied unless it could be demonstrated that adequate resources
within the youth justice system were not available (Doob and Cesaroni, 2004: 19).

Both the 1986 and 1989 amendments were aimed at clarifying and balancing
competing youth justice prioritiecs. However, the debates which followed closely
resembled those that preceded the amendments. Some pointed to the effects of the
amendments as exacerbating the number of young offenders sent to custody, while others
continued to insist that the law was too lax with young offenders (Hylton, 1994; Brief to
the House of Commons Standing Committee on Justice and Legal Affairs, John Howard
Society, 1995). Furthermore, some argued that the Young Offenders Act was creating
legislative ambiguity, since the priority given to competing interests was left unclear
(Corrado and Markwart, 1994). Amendments during the 1990s attempted to clarify these
ambiguities. Before 1992, the Young Offenders Act directed judges to consider the
needs of youth and their rehabilitation, as well as public safety and accountability.
However which principle had precedence remained unclear, especially in relation to
decisions about whether or not to transfer youth to adult court (Bala, 1994: 263). The
problem for practitioners was that the Young Offenders Act had a “wide range of
discretion” coupled with “a complete lack of guidance and direction, that results from a
philosophically muddled and fundamentally flawed model of juvenile justice, welfare,
and crime control models, without any sense of priority that should be given to each”
(Corrado and Markwart, 1994: 361; see also Endres, 2004).

Amendments to the Young Offenders Act in 1992 were designed to clarify this
ambiguity in legislative interpretation, especially with respect to the decision whether or
not to transfer a young offender to adult court. The primary ‘test’ for transfer to adult
court lay in assessing what would be best in regards to the “interest of society”, which
required balancing “the protection of the public” with “the rehabilitation of the offender”
(Bala, 1994: 264). For young offenders found guilty of murder in adult court, a parole
eligibility period of 5 to 10 years was introduced, and “a transferred youth facing a life
sentence [could] be kept, at least for some time, in a youth custody facility, before [being
transferred] to an adult facility”. However, with respect to the decision whether or not to
transfer a young offender to adult court, where ambiguity remained in the decision to
reconcile the competing demands upon the ‘interest of society’, the amendments
stipulated that public safety was to take precedence (Beaulieu, 1994). In addition to these
measures, the amendments also increased the maximum sentence for first degree murder
from three to five years under the Young Offenders Act (Brief to the House of Commons
Standing Committee on Justice and Legal Affairs, John Howard Society, 1995).

Some argued that adult court transfers of young offenders were encouraged by the
amendments, given new provisions which shortened the period to parole eligibility for
youth convicted of murder in adult court (Hylton, 1994). Judges who were otherwise
weary of transferring youth to a ‘full length’ adult sentence (of up to 25 years) were more
inclined to transfer youth to adult court given the new provisions for parole eligibility
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(Personal Communication, Youth Court Judge, January 18, 2008). Nevertheless,
Beaulieu (1994: 337) was optimistic about the 1992 amendments’ capacity to resolve
persistent problems of the Young Offenders Act with respect to ambiguity:

The apparent difficulties of interpreting the competing factors of youths’ needs,
and the protection of the public, may not disappear under the new provisions of
the Act. It is, however, probably safe to assert that the confusion and
ambivalence in the mind of the decision maker should be greatly reduced, what is
different is that the court must first attempt to reconcile the two objectives, and,
when they cannot be reconciled, protection of the public is paramount and a
transfer is ordered. The debate surrounding the weight to be given to the
respective objectives is therefore apparently closed [my emphases].

On the contrary, the 1992 amendments had no such effect. A 1993 Supreme
Court case addressed the issue of a Native youth of 14, charged with three counts of
break and enter and one count of breach of probation, who was a victim of an
“intolerable” domestic life involving child abuse and violence (Corrado and Markwart,
1994: 357). A proportionate response, measured in relation to the severity of the crime,
was deemed less significant than the youth’s “special needs and requirements of
guidance” in the interests of “reformation and rehabilitation”. Yet the end result was to
effect this period of rehabilitation through an elongated custodial sentence (Corrado and
Markwart, 1994: 358; see chapter 6 for a discussion of the ambiguous nature of youth
justice solutions). Both general deterrence (the goal of punishment being to deter the
general public from committing the same offence) and the need to address personal
circumstances became justifiable reasons for increasing custodial dispositions for young
offenders under the new amendments. This “reinforce(d) a disquieting trend under the
Young Offenders Act,” Corrado and Markwart argued (Corrado and Markwart, 1994:
358), “wherein the youth justice system, especially open custody, is acting, by default, as
a substitute for the child welfare system”. Ambiguity, then, remained during this period
regarding the fundamental role of the youth justice system.

These ambiguities were accompanied by controversy over the Young Offenders
Act, which persisted for many of the same reasons as it had a decade before, during the
Young Offenders Act’s implementation period (Hylton, 1994). Some pointed to
detrimental effects of the previous amendments, which they argued resulted in increased
rates of incarceration of youth, often for what began as relatively minor charges (see
Carrington, 1998). By 1994, failure to comply (with a court order) charges would
account for approximately 1/8 of all cases brought to the youth court, with almost a
quarter of these resulting in a custodial sentence (Doob and Cesaroni, 2004: 18). The
John Howard Society (Brief to the House of Commons Standing Committee on Justice
and Legal Affairs, 1995) criticized legislators for responding too quickly to ‘get tough’
critics, arguing that “the pursuit of public confidence through punitive means appears to
have been futile”, given that previous amendments had failed to quell public criticism of

the Act.
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Whether or not legislators were responding to appease public critics of the Young
Offenders Act, further amendments in 1995 were widely perceived as legislative attempts
to ‘get tough’ with young offenders. The sentence for first degree murder in 1995 was
extended from 5 to 10 years (six years in jail and four under community supervision)
(Globe and Mail, February 24, 2004), and presumptive transfers to adult court were
introduced for 16- and 17-year old young offenders charged with the most serious
offences (Jaffe and Baker, 1998: 23). Presumptive transfers switched the burden of proof
for youth charged with the most serious offences, who had to “demonstrate that it is not
in the public interest for the case to be moved to adult court” (Doob and Cesaroni, 2004:
19-21). In other words, the onus was placed on the defense to argue why a young
offender should rnot be transferred to adult court. Other academics have highlighted other
sections of the 1995 amendments which included “proposals to encourage rehabilitation
and treatment of young offenders” (Jack and Ogloff, 1997: 250). Nevertheless, like the
1992 amendments, which strove to ensure clarity in interpreting competing ‘welfare’ and
‘legalistic’ principles of the Young Offenders Act, the 1995 amendments clearly intended
to underscore the rejection of “the use of criminal legislation to achieve child protection
objectives” (McGuire, 1997: 187).

Neither the 1992 nor 1995 amendments, however, quelled debate over the Young
Offenders Act. “A 1998 study found that seventy-seven percent of Canadians believed
sentences handed down to young offenders were still too lenient” (Youth Justice in
Canada, Justice Canada Monitor, n.d.). The ‘next step’, it was perceived by some
politicians and legislators, was not to instill further amendments, but to write a new piece
of legislation which would more firmly and efficaciously balance the competing
paradigms of former legislation. A new law would finally, it was hoped, put to rest
ongoing concerns and the persistence of ambiguous interpretations of legislation and the
identity of young offenders.

In 1997 the federal government released a report titled Renewing Youth Justice,
which challenged a dichotomous conceptualization whereby concerns for the
rehabilitation of individual youth are placed, superficially, against the need to protect
society (Standing Committee on Justice and Legal Affairs, Renewing Youth Justice,
April 22, 1997). Many of the suggestions of the report were introduced by the
government under Bill C-68 and reintroduced as Bill C-3 in 1999, the initial proposals for
the Youth Criminal Justice Act. Bill C-3 also failed to pass. Governmental sources
suggest that this was due to an election call at the time (The Youth Criminal Justice Act:
Summary and Background, Department of Justice, n.d.). However, strong opposition
from Québec officials and politicians, who favored a strongly rehabilitation-oriented
system of youth justice, as well as opposition from ‘right wing’ political parties such as
the Reform/Alliance Party, who favored a strongly punishment-oriented system, may
have also played a part. Québec’s youth justice system is arguably the closest in line
with a ‘child welfare’ paradigm similar in nature to the paradigm of the Juvenile
Delinquents Act (see Trepanier, 2004; see also chapter 6). Their opposition was based on
their view that the Youth Criminal Justice Act treats young offenders too much as
victimizers who should be punished, rather than as victims who require rehabilitation.
Reform Party politicians were comparably vocal opponents of the Youth Criminal Justice
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Act given their view that the Act would be too lenient on young offenders (but see
chapter 6 for further explication of these positions). Nevertheless, in February 2001 the
federal government introduced Bill C-7, which received Royal Assent in February 2002,
leading to the implementation of the Youth Criminal Justice Act in April 2003.

The Youth Criminal Justice Act (2003-Present)

The Youth Criminal Justice Act is designed to balance the concerns and youth
justice approaches prominent under both the Juvenile Delinquents Act and Young
Offenders Act, offering a harsher and more punitive approach with respect to serious
offences, and alternatives to formal judicial processing for less serious offences, such as
community service work, letters of apology and restitution payments to victims. It is also
designed to provide greater interpretive direction (for example to police and judges),
especially in the areas of informal diversion and sentencing (Barnhorst, 2004). An
increased emphasis on both pre-charge ‘extra-judicial measures’ and post-charge ‘extra-
judicial sanctions’ is provided by the Youth Criminal Justice Act. In addition, some
jurisdictions have developed and employed youth justice committees, consisting of
volunteer members of local communities working with youth involved in either extra-
judicial measure or extra-judicial sanction programs (see Harris, Weagant, Cole, and
Weipner, 2004). Restorative justice conferences have also been encouraged under the
new law, involving informal interactional sessions between victims, offenders, and
community volunteers (see Kenney and Clairmont, 2009).°

A key theme of the Youth Criminal Justice Act is its emphasis on restraint and
proportionality. “The act requires that consequences be proportionate to the seriousness
of the offence and the degree of responsibility of the youth. ...Exceeding a proportionate
response is prohibited by the act” (Barnhorst, 2004: 234). While there is evidence to
suggest decreases in the use of pre-trial detention, court and incarceration for youth,
given the Youth Criminal Justice Act’s emphasis on proportionality and diversion,
Barnhorst is careful to question whether or not this is an effect of the new legislation or
an early trend not connected to it (Barnhorst, 2004: 233).

The Youth Criminal Justice Act is said to provide more clarity and guidance than
the Young Offenders Act, through a statement of principle which underscores the
importance of proportionate responses while also considering rehabilitative concerns
(Barnhorst, 2004: 233-244). This represents a “fundamental shift to a new sentencing
model for youth justice,” Bala and Anand argue (2004: 268). Rehabilitation is to be
considered, but only insofar as it does not violate the sentencing principle of
proportionality (Barnhorst, 2004: 244).

The Youth Criminal Justice Act also strives to clarify the appropriate reasons for
incarcerating young offenders. Youth judges are “directed not to detain a young person
in custody prior to sentencing, nor as a substitute for child protection, mental health,
unless mitigating and aggravating circumstances warrant the measure” (Harris et al.,
2004: 371; see also Roberts, 2003: 425). This philosophy explicitly underscores the
notion that the current legislation should not engage in ‘child saving’ as was the practice
under the Juvenile Delinquents Act. Furthermore, these provisions suggest that the

14



Ph.D. Thesis, Michael C. Adorjan, McMaster University, Department of Sociology
Chapter 1: A Tale of Three Youth Laws — Background to Canadian Youth Justice

legislators who crafted the Youth Criminal Justice Act placed a great degree of emphasis
on the clarification of the role of the youth criminal justice system with respect to the
separation of treatment and punishment goals. Whereas under the Young Offenders Act,
“judges occasionally perceive[d] incarcerating the young offender to be the only way in
which they can ensure the young person receives some social welfare intervention”
(Roberts, 2003: 425), this sentencing mentality is explicitly “prohibited” (Roberts, 2003:
421) under the Youth Criminal Justice Act. Furthermore, deterrence, denunciation and
incapacitation are specifically excluded as sentencing principles from the Youth Criminal
Justice Act, as a measure to reduce the use of incarceration and its duration (Roberts,
2004: 306).

‘Presumptive offences’ are retained under the Youth Criminal Justice Act. If a
young person is found guilty of these serious charges (including first- and second-degree
murder, aggravated sexual assault), an adult sentence is automatically imposed. The
minimum age of application has been lowered to 14 under the Youth Criminal Justice Act
(from 16 under the Young Offenders Act). Similar to 1989’s ‘test’ of available resources,
judges are required “to determine whether a youth sentence would be of sufficient length
to hold the young person accountable” (The Youth Criminal Justice Act: Summary and
Background, Department of Justice, n.d.). However under the new law, youth charged
with presumptive offences are no longer transferred to adult court, but may be charged
with adult sentences within youth court. Additionally, adult sentences are served in
youth facilities unless the youth is 18 at the time of sentencing; if the latter, youth may be
sent to adult institutions. The ‘onus’, under the initially formulated Act, was still upon
the defense to demonstrate why a young offender charged with a presumptive offence
should not be transferred to adult court (but see below).

Also notable is the new ‘Intensive Rehabilitative Custody and Supervision Order’
under the Youth Criminal Justice Act. This applies to young offenders found guilty of
murder, attempted murder, manslaughter, aggravated sexual assault, or who have a
demonstrable pattern of repeated, serious violent offences (The Youth Criminal Justice
Act: Summary and Background, Department of Justice, n.d.). To qualify for this
specialized sentencing provision, “the young offender must be diagnosed with some form
of mental illness or disorder, psychological disorder or emotional disturbance” (Globe
and Mail, October 22, 2007). The sentence would be carried out among a “young
offender centre, a forensic psychiatric hospital, a group home and finally a move back
into the community” (Globe and Mail, October 22, 2007). The provision is notable since
it reflects the philosophy of the Youth Criminal Justice Act that no matter how serious
the offence, ‘punishment’ is an inappropriate response unless it is imposed alongside
treatment programming.

The Youth Criminal Justice Act is perhaps the first of its kind with respect to the
goals it sets out. Its designers wanted to send a clear message that the ability of youth
justice legislation to ‘solve’ the problem of youth crime is limited in and of itself; that the
Youth Criminal Justice Act is one part of a broader and sustained approach to combating
youth crime which includes addressing poverty, systemic inequalities, racism, sexism,
and education (Personal Communication, Criminologist, June 12, 2007; see also
Barnhorst, 2004). Yet while the legislation to a large extent idealizes the balance
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between proportionate judicial response and rehabilitative concerns, in practice the two
philosophies often blend in an ambiguous way. As Roberts (2004: 317) explains:

proportionality considerations require that the term of the [supervision] order be
long, in which case rehabilitation would need a substantial period of intensive
supervision. The net result is that the offender would be under a unique form of
state control for many years and not simply be ‘punished like an adult’. For the
most serious cases — juveniles convicted of murder, for example — the degree of
state intervention in these offenders’ lives must be considerable; not because these
individuals have demonstrated their ‘adulthood’ but for reasons of proportionality
and rehabilitation.

In practice, then, there is reason to believe that despite the best efforts for the clarification
of competing goals, the role of the youth justice system in meting out punishment
‘versus’ rehabilitation remains ambiguous (see chapter 6).

The big question with the Youth Criminal Justice Act remains “whether history
will repeat itself” with respect to calls to change the Young Offenders Act (Carrington
and Schulenberg, 2004: 220). In May 2008 the Supreme Court of Canada ruled on a
contested section of the Youth Criminal Justice Act regarding the decision to transfer
young offenders to adult court charged with a serious violent offence such as murder,
manslaughter or aggravated sexual assault. Whereas before the Supreme Court decision,
it rested on the defense to demonstrate why a youth should not be transferred, the Crown
must now demonstrate why the transfer is justified (Globe and Mail, May 17, 2008).
During this same period, however, the Conservative government attempted to introduce
revisions to the Youth Criminal Justice Act that would toughen up sentences (Globe and
Mail, May 16, 2008) and allow tracking of the most dangerous young offenders, despite
protests coming from non-profit organizations who run diversionary programs for youth,
such as the John Howard Society (Globe and Mail, August 11, 2008). It does not appear
that the attempt to balance competing interests with the passage of the Youth Criminal
Justice Act has curbed contentions that have fueled controversy over youth justice in
Canada since the debates leading up to the Young Offenders Act. In the coming chapters
I analyze these controversies more carefully, but first I discuss the theoretical framework
that has guided my analysis and the data I drew on.
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Endnotes

1 — For instance in paintings during this period, children had a short stature but their faces
were clearly ‘adult’ in feature and countenance (see examples in Aries, 1962).

2 — One method was through children’s literature, which became a key medium through
which middle-class ideology was transmitted. O’Malley (2003: 11) argues that “for
children to participate successfully in the new ideological project of the period, they had
to be rendered into subjects whose energies could be controlled and effectively
harnessed”.

3 — Historiographical examinations from this period frequently contest the motives that
child-savers had in ‘helping’ children. Bullen (1991: 158) notes that the child-saving
movement in Canada was influenced by and benefited a “middle-class vision of society
which child-savers paternalistically imposed upon children whose only crime was their
kinship to poor, troubled families”, and suggested that while the concern for youth was
genuine, the ultimate goal was “to integrate dependent children into the mainstream of
the working class and thus avoid future expenditures on welfare and the punishment of
criminals” (Bullen, 1991: 145). Similar to changes in Canada, the child-saving
movement in the U.S. reaffirmed ideal values and stressed the positive capacities of
traditional institutions (Platt, 1969: 18), yet did so through “‘organized persuasion’ rather
than ‘coercive restraint’” (Platt, 1969: 49). Regardless of these mixed motives, the
orientation that children were victims of environmental circumstances and required state
intervention in order to ‘help’ them remained the central theme of these initiatives.

4 — Québec’s youth justice system up to the present day continues to resemble this child
welfare model. One Québec official during the mid 1990s said that young offenders as
young as 10 could be placed in a “home or centre” where they could be assessed and
“protected” for as long as it was deemed necessary, up until the youth was 18 years of
age (see chapter 6).

5 — The Young Persons in Conflict with the Law report was sometimes referred to as “Y-
Pickle” within newspapers reports (Globe and Mail, July 22, 1978), as well by a Youth
Court Judge I interviewed (Personal Communication, September 21, 2007). The name
represents a memorable short-hand of the full title of the report, and does not appear to
have the pejorative significance of later acronyms for youth justice legislation, such as
“You Can’t Jail Anyone’ for the Youth Criminal Justice Act (Globe and Mail, October
11, 2007).

6 — Kenney and Clairmont (2009), conducting participant observation research with
Canadian restorative justice conferences, observed that the interactional dynamics are
more complicated than previous characterizations of conferences have rendered. The
interactions by participants in restorative justice conferences involved victim contests
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(Holstein and Miller, 1997; see chapter 4) that used the victim category as both a sword
(to achieve goals) and a shield (to deflect criticism).
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CHAPTER 2: The Utility of Social Constructionism in Youth Crime and Justice
Research

This dissertation examines youth crime and justice debates from a social
constructionist framework. In this chapter I highlight the central tenets of social
constructionism and discuss its utility for youth crime and justice research. I begin by
discussing the emergence of constructionism as a response to dominant perspectives
within the deviance and social problems literature. I then outline the general tenets of
social constructionist theory. This is followed by an overview of frequently employed
theoretical approaches to the study of youth crime and justice debates, including
dominant criminological approaches' as well as moral panics theory. I then contrast
these approaches with social constructionism and present the specific theoretical concepts
employed within the dissertation. 1 conclude with an argument in support of
constructionism’s utility in answering the questions posed within my dissertation.

The Emergence of a Social Constructionist Approach

When Spector and Kitsuse (1977: 1), constructionism’s initial promulgators,
declared that “there is not and never has been a sociology of social problems,” a
challenge was issued to the dominant normative approaches often employed by
sociologists studying deviance and social problems. Normative theories were concerned
with identifying the objective conditions of social problems and assessing potential
causes. Spector and Kitsuse (1977: 23) suggested that such approaches were concerned
with “identify(ing) conditions or behaviors that impede the fulfiliment of society’s goals,
that interfere with the smooth functioning of society, or that throw society into
disequilibrium”. An early challenge, intended as a decisive break from the normative
paradigm was issued by Spector and Kitsuse (1973: 145), who argued that “in basing the
study of social problems on the analysis of ‘objective conditions’, ...the sociology of
social problems becomes merely the analysis of dysfunctions within the functionalist or
social systems paradigm”. Spector and Kitsuse took issue with Merton’s functionalist
definition of social problems; a definition which characterized social problems as “a
substantial discrepancy between widely shared social and actual conditions of social life”
(1971: 799, cited in Spector and Kitsuse, 1977: 32), Spector and Kitsuse asked how one
determines what constitutes a substantial discrepancy. They asked, “are assertions about
widely shared social standards a fruitful way to build a sociology of social problems?
...We think the answer is probably not” (Spector and Kitsuse, 1977: 32). Moreover, they
argued that the normative paradigm “reflected a common belief that social problems
should be diagnosed by the sociologist as conditions that are destructive to society”
(Spector and Kitsuse, 1977: 24). The role of the sociologist, under the normative
paradigm, was that of an expert able to identify social problems that the public could not
or was unwilling to identify (Spector and Kitsuse, 1977: 35).2

A theoretical approach that challenged the normative paradigm, the value-conflict
approach, emerged during the 1920s (Spector and Kitsuse, 1977: 40). By focusing on
how imputations of deviance can be considered as value judgements, the value-conflict
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paradigm introduced the consideration of subjective aspects as part of social problems
formulations. Linking aspects of the value-conflict approach to symbolic interaction
theory (Kitsuse and Spector, 1973: 408) Spector and Kitsuse recognized the contributions
and insights of this approach. They cited Willard Waller, one of the formulators of the
value-conflict approach, as issuing a representative statement of this paradigm. Waller
argued that “various attempts to treat social problems in a scientific manner have proved
useless because they have dealt only with the objective side of social problems, and have
failed to include the attitude which constituted them problems” (1936: 922-925, cited in
Spector and Kitsuse, 1977: 42). Spector and Kitsuse also cited Fuller and Myers (1941:
25-26, cited in Spector and Kitsuse, 1977: 42), who argued that “conditions do not
assume a prominent place in a social problem until a given people define them as hostile
to their welfare ...it is not enough that people are being or will be affected by objective
conditions. Their behaviour must indicate that they think the condition threatens
cherished values”.

While Spector and Kitsuse acknowledged the ways in which the value-conflict
approach challenged objectivist theories of deviance, they argued that these theorists did
not go far enough. They pointed out that value-conflict theorists often subtly re-
introduced objectivist assumptions within their theoretical statements, and continued to
be concerned with the root causes of deviance. They cited as an example Fuller and
Myers’ (1941: 320, cited in Spector and Kitsuse 1977: 44-45) statement that “every social
problem thus consists of an objective condition and a subjective condition”, and that the
objective condition is a “verifiable situation” that can be assessed by a “trained
[observer]”. Fuller and Myers advocated the study of ‘subjective’ value-judgements in
addition to objective conditions. Kitsuse and Spector (1973: 412) argued that in stressing
both the objective and subjective aspects of social problems, value-conflict theorists
became simultaneously concerned with “explaining the causes of the objective conditions
and the process by which they become defined as social problems”, but that this fusion
unwittingly “deflects the originality and thrust of the value-conflict formulation” (Spector
and Kitsuse, 1973: 146). Spector and Kitsuse sought to develop an approach that focused
analytical attention more narrowly on the subjective processes by which behaviours and
conditions come to be seen as problematic, without regard to the causes of those

behaviours or conditions.

Central Tenets of Social Constructionism

Kitsuse and Spector argued that “the explanation of the ‘subjective elements’ of
social problems ...is the distinctive task of the sociology of social problems” (Kitsuse and
Spector, 1973: 418). The central task for a sociology of social problems, they argued, “is
to account for the emergence, maintenance, and history of claims-making and responding
activities” (Kitsuse and Spector, 1973: 418; see also Spector and Kitsuse, 1977: 73, 76).
By claims-making, they referred to “the activities of groups making assertions of
grievances and claims to organizations, agencies, and institutions about some putative
conditions” (Spector and Kitsuse, 1973: 146; see also Spector and Kitsuse, 1977: 75).
Within this paradigm, “values are part of the data of social problems rather than
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explanations of them” (Spector and Kitsuse, 1977: 93). For instance constructionists may
examine claims-makers who argue that there is a crime problem (for instance with young
offenders). However, rather than assess the objective reality of the problem (in order to
prove or disprove the positions taken by claims-makers), constructionists draw attention
to the way in which a ‘crime problem’ “is generated and sustained by the activities of
complaining groups and institutional responses to them” (Spector and Kitsuse, 1973:
158).

Perhaps the most salient aspect of the constructionist paradigm is its position
regarding the role of the sociologist. Gusfield (1984) suggests that constructionists
should remain “on the side[lines]” with respect to their examination of claims-making
activities. By this he meant that where sociologists themselves stand on the issues that
are at the centre of claims-making debates is irrelevant. The concern in a constructionist
analysis is not on what sociologists think about the claims that groups are advancing, but
on how claims-makers advance these claims, how they typify, define or construct
‘problems’ and how they attempt to persuade others. It is not the task of constructionists
to ‘debunk’ claims, since this places the sociologist in the tenuous position of being a
claims-maker him or herself’ In taking such a stance, constructionists are not dismissing
or minimizing ‘real’ social problems. They are simply focusing their analytical gaze on
questions that are different from those who take a normative approach.

The Youth Crime Literature

Looking at sociological studies on youth crime and violence, one observes that
most of this literature takes an objectivist approach. That is, the greatest proportion of
this literature concerns itself with understanding the reasons for deviant behaviour among
youth. For example, studies which emerged out of the University of Chicago in the early
20™ century suggested that youth crime was directly linked to the ergonomic layout of
urban environments, leading to social disorganization and breakdown of norms and
values (Shaw and McKay, 1929, 1969). Merton’s (1938) normative ‘strain’ model
argued that lower-class youth are ‘pushed’ into delinquency as a result of the frustration
they experience as a result of their low status and when they discover their limited access
to legitimate means for achieving success goals (Cohen, 1955). ‘Control theory’
challenged the ‘strain’ model of deviance, emphasizing that the common values that bond
most individuals to society are in some cases not sufficiently strong, creating the
possibility for individuals to be ‘pulled’ into deviance (Hirschi, 1969). While some of
these studies employed ethnographic, qualitative observations of youth crime (Thrasher,
1937), they all remained concerned with assessing root causes of deviance (e.g. Thrasher,
1949). Normative sociological approaches to studying youth crime remain popular today
(e.g. Matsueda, 1982; Agnew, 1985; Sampson and Groves, 1989; Hartnagel and Baron,
2002; Jacob, 2006). Hagan and McCarthy (1998), for instance, apply both control and
strain theories to examine and explain the causes of youth crime.

A similar normative framework is found in recent criminological analyses of
youth crime. These studies are concerned with highlighting policy, operational, and
implementation issues regarding the youth justice system (e.g. Bala, 1994; Carrington,
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1999; Doob and Cesaroni, 2004). They are often concerned with assessing “how the
system works, who it brings in, [and] what it does with them” (Personal Correspondence,
Criminologist, June 12, 2007). For instance criminologists have analyzed, and have
taken positions on the ‘net widening’ effects of the Young Offenders Act, whereby
elevated youth crime rates reflected in statistics are argued to be a result of changes in
policy regarding who is being counted as a ‘young offender’ (e.g. Carrington, 1998;
Carrington and Moyer, 1994; see also chapter 5). These analysts often conclude either
that youth crime is or is not out of control based on their assessment of available
evidence. Other criminological analyses have focused on changes to youth crime law and
potential policy effects (Caputo, 1987; Bala and Anand, 2004; Barnhorst, 2004),
reactions to youth crime legislation (Bala, 1994; Hylton, 1994; Trepanier, 2004) or
explored and advocated various psychological and treatment approaches and their
effectiveness on young offenders (Basso, 1989; Leschied and Gendreau, 1994; Jaffe and
Baker, 1998).

Some criminological studies have dealt, either implicitly or explicitly, with the
question of whether Canada’s youth crime problem has been unjustifiably sensationalized
and whether public outrage over ‘out of control’ young offenders is indicative of a ‘moral
panic’ (e.g. Cohen, 2002; Glassner, 1999). The term ‘moral panic’ was coined by
sociologist Stanley Cohen (2002 [originally 1972]) who, drawing on the labeling theory
of deviance (Lemert, 1951, 1974; Becker, 1963), examined how negative societal
reaction (Cohen, 2002: 6) to specific groups, often the young, the working class, and/or
violent males (Cohen, 2002: viii), type casts and exacerbates the perception of the
targeted group as deviant, so that their subsequent behavior is interpreted through this
lens (Cohen, 2002: 3). Through this process, young offenders and their ‘private troubles’
come to be associated with the ubiquitous “public issue’ (Mills, 1959) and social problem
of youth crime. The moral panics literature moves in the direction of a relativist
approach given its examination of how issues related to youth become constructed as
problematic.

Perhaps the most salient aspect of moral panics theory in relation to youth crime
remains the idea of demonstrating an exaggerated and unwarranted response on the part
of the public. Criminologists, and the publics they write for, often seek to separate
‘myth’ from ‘reality’, with many aiming to calm the “public tempest” (Corrado and
Markwart, 1994: 347; see also Doob and Sprott, 1998) of public outrage which emerges
from this perspective, based on the perception of an out of control youth crime problem.
Pointing out that public reaction to youth crime is disproportionate suggests that young
offenders do not offer a significant threat to social order, and that rising crime rates are a
myth; therefore fear or hostility over youth crime is unwarranted (see chapter 5).
Furthermore, if the reaction against youth crime is not warranted, there is no justification
for changes in legislation or its implementation.

Others have suggested that while youth crimes rates in the long-term are not
rising, it is the form and quality of crime that is changing for the worst (Gabor, 1999).
Gabor (1999: 390) critiques moral panics theory given this view, asking:
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is a social problem merely being constructed or has there been a real change in the
quantity and quality of violence among our youth? The evidence, while
somewhat contradictory, suggests that real changes are taking place in some
areas. ...in my view, dismissing or minimizing these changes does a disservice to
our attempts to deal with interpersonal violence. ...there are risks involved in
either over-dramatizing or minimizing the issue of youth violence [see also
Carrington, 1995: 65; Markwart and Corrado, 1995: 81].

From Gabor’s (1999) perspective, not heeding the ‘panicked’ response of those who feel
that young offenders are victimizers whose crimes are becoming increasingly out of
control may have serious effects on victims of youth crime and on policy implications as
well. Thus the common aim of much criminological research on youth crime and justice
has been to come to a definitive conclusion about the objective state of youth crime,
assess the legitimacy of public fear over the social problem and submit proposals that
may be taken up by policy makers and legislators.

Recent sociological assessments of youth crime also invoke a moral panics
framework. Hartnagel (2004: 370), for example, argues that “there exists a substantial
gap between much of the rhetoric and the reality of youth crime and justice”.” Hogeveen
and Smandych (2001) argue that the media “bombarded” Canadians with representations
suggesting the “growing seriousness of youth crime” (Hogeveen and Smandych, 2001:
148). They add that this “punitiveness” has “infected essential elements of government
policy and discourse,” (Hogeveen and Smandych, 2001: 145) implying that moral panics
are intentionally derived. In a later article Hogeveen (2005: 74) argues that
Parliamentary debates over the Young Offenders Act during the 1990s reflected an “ethos
of a ‘new punitiveness’ that eschews any pretence of compassion towards serious
offenders”. Hogeveen links this to a broader “culture of punitiveness” in Canada during
this period.

Schissel (1997; 2006) goes further still, suggesting a direct link between youth
crime reporting in Canadian newspapers and a “conspiracy against the marginalized”
(1997). Furthermore, Schissel links Hall’s (1978, cited in Schissel, 2006: 17) analysis,
which argues that media discourses are produced and mediated through hegemonically
geared political and economic institutions, to social constructionism. He says that the
“orientation of [his (Schissel’s)] book is both critical and social constructionist” (2006:
23), with the aim of “hopefully” providing “an antidote to regressive and consequently
oppressive, [youth] justice strategies” (2006: 23). He employs a “critical analysis of
media coverage” to argue that the “public perception of [youth] crime is largely a matter
of misjudgments” (2006: 23). Significantly, he adds that the representations of young
offenders in the media is “not based” upon an “empirical reality but a deliberately
constructed version of youth crime that serves political purposes” (2006: 106). While
Hogeveen and Smandych (2001) and Hogeveen (2005) imply that media and political
officials orchestrate moral panics, Schissel (2006: 26) argues these are more explicit
processes based on intentional amplifications of public fear over youth crime. He
concludes that given this hegemonic structure, Canadian youth are “among the most
marginalized in Canadian society with respect to civil rights and conditions of life”
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(2006: 137). For Schissel this amounts to a condition of “postmodern slavery” which he
connects with conditions of “global slavery” that youth face (2006: 138).°

These sociologists all ‘take a side’ and render a judgment about the social
problem of youth crime. They position themselves as expert analysts rendering decisions
about the veracity or truth value of claims-makers’ assessments of youth crime.
However, the moral panics approach, which requires assessing the subjective nature of
contention over the objective reality of youth crime, is not unlike the value-conflict
approach criticized by Spector and Kitsuse (1977). Furthermore, the manner in which a
disproportionate response is gauged, by those who employ moral panics theory, remains
problematic insofar as theorists lack consensus regarding how to assess where
disproportionate responses are evident, and how to measure the level of
disproportionality (Cohen, 2002: xxvii).”

It is not my intention to dismiss the theoretical orientations, nor substantive
contributions of criminological and sociological examinations of youth crime, including
those which engage a ‘moral panics’ framework. Nor do I want to suggest that asking
questions about the objective nature of youth crime is illegitimate. On the contrary,
questions regarding the objective conditions perpetuating and perhaps exacerbating youth
crime are important to address. However, I maintain that the epistemological problem
with objectively assessing a disproportionate response is too mired in the moral and
ethical judgements required of the researcher. That Cohen (2002), Gabor (1999) and
Schissel (2006) all advocate for social justice with respect to youth crime is admirable.
However, my preference is to ask a set of questions that have more to do with how the
debates around youth crime play themselves out, rather than to ask who is right and
wrong in these debates.

Although both moral panics theory and social constructionism are similar in some
respects (an interpretivist emphasis on the construction of meaning and deviant identity
(e.g. Cohen, 2002: xxii-xxiii, Xxxiv)), the role of the sociologist is essentially different. 1
argue that social constructionism should not be concerned with either ‘proving’ or
‘disproving’ whether public reaction is justified in relation to these problems. I am not
concerned with answering questions regarding the ‘true extent’ of the social problem of
youth crime. Nor do I offer ‘ready made’ solutions to help alleviate ongoing
disagreements regarding the direction youth justice policy should take.

I employ a social constructionist framework to ask different questions. How are
young offenders being characterized? What language is being employed to render these
characterizations? How do these characterizations come to impact assessments regarding
the extent and severity of youth crime? What are the social contexts that mediate these
characterizations? How do these contexts come to influence the solutions to youth justice
being offered? My aim is to explicate these debates using a longitudinal, qualitatively
based examination. In assessing how others come to argue that young offenders are
victims or victimizers, or that youth crime is or is not a rampant problem, or that youth
should be punished or rehabilitated (or both), I remain ‘on the sidelines’ (Gusfield, 1984).
Most significantly, this dissertation may in fact come to serve social justice and policy
interests by not taking an explicit position on youth crime debates, allowing for a more
rigorous assessment of their intricacies and ambiguities. Ultimately others who read this
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dissertation may appreciate these intricacies and may themselves formulate solutions
which more comprehensively address youth crime. The specific theoretical concepts I
apply help to problematize sometimes over-simplified renditions of youth justice debates
and suggest a more nuanced understanding of what may be transpiring in these debates.
Through a constructionist exploration, I hope to illuminate circumstances that will inform
those who wish to adopt, adapt, and/or modify youth justice programs and policies within
their localities.

Constructionist Concepts

I began the chapter by laying out in general terms the social constructionist
framework that undergirds my dissertation. There are a number of more specific
conceptual formulations that have been generated within the social constructionist
literature that I employ in my analysis. In the remainder of the chapter I discuss these
concepts.

Loseke (1999: 73), for instance, has noted that claims-makers must convince their
audience that a social problem “has a particular type of cause, that [it is] frequent, and
that its consequences are morally troublesome”. She adds that social problems advocacy,
for instance over a condition such as youth crime, is linked to attributions of the
particular types of individuals involved: young offenders. She calls this a process of
“people production” (2003: 120). Loseke’s (2003) contribution lies in the link she
establishes between the construction of social problems and the construction of ‘people-
types’. Constructionists consider the analysis of discourse as central with respect to the
analysis of social problems, given the many ways that rhetoric is employed by claims-
makers in order to draw attention to social problems (Best, 1987), and the ‘people types’
related to them. The focus for constructionist analyses of discursive tactics remains on
the interpretive processes involved in rendering attributions of social problems and
deviant people types. Best (1987: 115) notes that “unless the audience first ratifies these
interpretive or conceptual claims, it is unlikely to concede to demands for action”.
Claims-makers involved in youth crime debates, for example, make imputations about
young offenders that cast them within “particular moral universes”, within which they are
rendered as either “sympathy-worthy” or “condemnation-worthy” (Loseke, 2003: 122).

An area related to these concerns involves the analysis of debates which engage in
attributions of victimhood. Best (1997: 17) notes that the contemporary concern for
victims and their rights emerged during the 1960s, giving rise to a ‘victim industry’
involving various professional and legal organizations. Constructionists have also
analyzed how specific groups have become the targets of ‘victim contests’ (Holstein and
Miller, 1997). From a constructionist perspective, victim contests involve various social
processes through which attributions of victimhood are interactionally/discursively
accomplished (Holstein and Miller, 1997: 26). While not denying that there are ‘real
victims’, Holstein and Miller suggest that constructionists should “examine the practices
through which a sense of ‘victim-as-a-fact’ is achieved” (1997: 28). Victim contests are
themselves a part of broader discursive tactics that attempt to define identity and ‘people
types’ as well as ‘emotional orientations’ (Loseke, 2003).
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Loseke (2003: 122) adds that attributions of victimhood engage emotional
responses which people wrestle with as they decide whether to have sympathy for certain
individuals, or to condemn them. She argues that “constructing moral or immoral types
of persons simultaneously constructs preferred emotional orientations” (2003: 123),
adding that “general questions about relationships among cognitive, moral, and emotions
themes in social problems discourse remains largely unexplored” in constructionist
analyses (2003: 127). For instance, a ‘victim’ is someone who is considered to be
passive and helpless in the face of injustice (Holstein and Miller, 1997: 43). Loseke
(2003: 122) adds that a ‘victimizer’ is someone who intentionally decides to harm
someone else. These emotional orientations are significant since what some members
‘feel’ towards groups targeted by victim contests are considered by some to be more
legitimate than what others ‘think’ (2003: 127).

Attributions of victimhood are often contested regarding specific ‘types’ of
groups whose deviant behaviour en mass indicates a social problem. If successful,
attributions of victimhood can lead to the perception that social problem conditions are
becoming worse and that the victimizing group is responsible (Best, 2008: 34). Claims
about victimhood may also affect policies directed at social problems (2008: 203). I
explore attributions of victimhood for young offenders in chapter four, wherein debates
over young offender culpability elicit and channel emotional responses in order to render
young offenders as either victims who deserve sympathy, or victimizers who deserve
condemnation.

Also related to these concerns are assessments regarding the extent and severity of
the problem. These assessments often engage with official statistics that present broad
tabulations which gauge the extent of the problem. Constructionists focus not on
verifying the veracity of such statistics, but rather treat claims-makers’ statements which
engage statistics as part of the analysis. Joel Best (2001: 127, 129) has examined how
“stat wars” over a social problem occur when claims-makers in various camps invoke
statistics to draw attention to a social problem. Constructionists recognize that not only
are statistics the products of social activity (e.g. Kitsuse and Cicourel, 1963; Best, 2001:
27), they also reflect a series of associations regarding the social problem and the deviant
group(s) involved. Best (2001: 132) argues that debates over statistics often indicate a
“broader social issue” being debated; disagreements that are rarely resolved through ‘stat
wars’ alone (2001: 152). In chapter five I draw connections between the concept of a
victim contest and a stat war over youth crime in order to explore how positions taken
regarding young offender identity and culpability relate directly to assessments regarding
the extent and severity of youth crime.

In analyzing how young offenders as ‘people-types’ are constructed, the social
context within which such characterizations are made becomes an important
consideration. Best (1987: 117) argues that “systematic attention” should be paid to
questions asking why claims emerge within particular social contexts. Some
constructionists have heeded Best’s argument that discourse (in terms of both its content
and its use) should be a central point of analysis, and have extended this insight to
theoretical formulations of social context. However, social constructionists have
different ways of understanding social context, in contrast to ‘normative’ or objectivist
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approaches. Instead of treating context as an abstract, macro force that acts
deterministically and isomorphically upon social actors and the claims they make, some
constructionists treat context as a series of discourses from which claims are
appropriated. Spencer (2000), for example, argues that constructionists should avoid
“treating claims as free-floating discourse” while at the same time avoid “unnecessary
reification of what is commonly referred to as ‘context’ (2000: 29). He argues that
“cultural values and other systems of knowledge ...constitute shared discursive
understandings,” wherein “claims-making activity is seen as both producing and
extending this culture by providing new meaning to these collective representations”
(2000: 29). Spencer’s observations provide for a dialectical conception of
agency/structure and micro/macro levels of analysis within constructionist theory. The
available discourses from which claims-makers draw are produced at the micro level
through a variety of discursive tactics; at the same time discursive contexts, from the
meso and macro levels, act to influence the ways in which such tactics are employed and
influence the available discourses social actors draw upon at the micro level. This
conceptualization is not ‘bottom up’ nor ‘top down’. In other words, it does not suggest
that claims-makers at the micro level have insuperable agency to shape discursive
environments. Nor does it posit that discursive topographies impose insuperable
constraints upon the actors caught within its terrain. Chapter six addresses these ideas by
exploring how claims regarding solutions to youth crime, specifically ideas regarding
rehabilitation, engage with a specific youth justice discursive context; contexts that were
themselves shaped, over time, by claims-making activity.

Through a social constructionist framework my analysis of youth crime and
justice debates provides insight into how young offenders are represented, how these
representations are related to assessments regarding the extent and severity of youth
crime, and how particular youth justice contexts come to shape these debates, especially
with respect to ideas regarding how to deal with youth crime. I ask different questions
than normative approaches to the study of youth crime in an attempt to explore
definitional challenges and contentions which resonate to produce and maintain an
ambiguous youth justice context.

In the next chapter I discuss the methodology employed to conduct my research.
I outline how I became interested in studying youth crime debates, and review the
sources consulted and analytical processes I drew upon. I underscore a methodology in
line with the theoretical paradigm outlined in this chapter.
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Endnotes

1 — By ‘dominant’ I refer to the fact that the majority of criminological studies on youth
crime and justice employ positivistic theory (or are atheoretical) and methods of analysis
(focusing largely on rates of youth recidivism and policy effects vis-a-vis statistical
analyses and survey designs). These studies are frequently geared to answering specific
types of questions regarding youth justice (e.g. is youth crime ‘really’ on the rise?).
However I do not mean to suggest that all of these studies are positivistic or
quantitatively oriented. There is increasing interest in ‘cultural criminology’ (Ferrell,
1999) as well as ‘constitutive criminology’ (Henry and Milovanovic, 1996), which offers
an interpretivist orientation more in line with social constructionism.  Other
criminological approaches draw upon a ‘post-modern’ framework, employing a
‘phenomenological inquiry’ into the discourses invoked during Canadian youth crime
debates (e.g. Maclure, Campbell, and Dufresne, 2003).

2 — Spector and Kitsuse (1977) criticize Merton’s theoretical model of ‘manifest’ versus
‘latent’ conditions as an example. Merton describes manifest conditions as “objective
social conditions identified by problem-definers as at odds with social values”, while
latent conditions are “also at odds with values in current society, but are not generally
recognized as being so” (1971: 806, cited in Spector and Kitsuse, 1977: 35). This is a
problem given Spector and Kitsuse’s vision for a sociology of social problems, since it
reserves “for the sociologist the knowledge and capacity to identify social problems of
which people are not aware” (1977: 35).

3 — While there are perhaps no constructionist researchers who would consider their
primary task to ‘debunk’ social problems that are ‘mythic’ or ‘erroneous’, there have
been a series of epistemological disagreements regarding the types of questions
constructionists should be asking and the way such analyses are conducted (e.g. Woolgar
and Pawluch, 1985, 1985b; Gusfield, 1985; Troyer, 1992; Rafter, 1992; Best, 2003a).
Among other questions, these debates center upon the role of the sociologist, and whether
or not it is ‘permissible’ for constructionists to ‘take a side’ (Gusfield, 1984) within their
analyses. Some constructionists have published popular works maintaining an
agnosticism towards the claims-making activities they have studied (Pawluch, 1983; sce
also Ibarra and Kitsuse (2003) for a theoretical restatement of this position), while others
have published popular works which aim to discredit some claims, such urban legends
(Best and Horiuchi, 1985) or ‘erroneous’ statistics (Best, 2001, 2004; see also Best,
2003a for a theoretical statement on this position). Despite these disagreements within
social constructionism, constructionists have agreed with the overall goal of examining
the problem-making processes which generate and typify social problems.

4 — These early theories of deviance, in suggesting that people are often either pushed
into deviance (Merton, 1938) or pulled away from it (Hirschi, 1969), were taking
positions subtly related to assumptions regarding human nature. Some sociologists have
suggested that such sociological assumptions and questions need to be linked back to
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original premises and questions posed by foundational social thinkers, for example
Thomas Hobbes (see Wrong, 1961). Hobbes’ treatise suggests that human nature is
naturally self-serving and conniving, requiring it to be tempered and reigned in by social
forces. Many of the early normative theories of deviance, I argue, situated theoretical
concepts upon such underlying assumptions of human nature. However, the need to align
sociological theory with underlying visions of human nature becomes moot within social
constructionism, insofar as claims-making regarding human nature is itself a part of the
analysis.

5 — Hartnagel (2004) is one of the few scholars to examine Canadian youth justice from
an explicitly social constructionist framework, framing his analysis specifically drawing
upon Spector and Kitsuse (1977), Loseke (2003), and Best (2003b). He shares my
interest in exploring the construction of youth identity, and the impact of these
constructions on youth justice policy. However, his analysis is more in line with moral
panic studies of youth crime in the sense that he is seeking to demonstrate a disjuncture
between ‘actual’ crime rates for youth and exaggerated public perceptions. He does not,
however, see himself as a ‘constructionist’ researcher per se; it is simply that he seemed
to find the perspective of some utility for the cited study (Personal Communication, June
7,2007).

6 — Notable also is Schissel’s (2006: 26) suggestion that “social constructionism” is “part
of the domain of post-modernism”. [ argue that there are problems linking social
constructionism to post-modernism as well as critical theory (Schissel, 2006: 23). To
elaborate on the central tenets of each respectively is beyond the scope of this discussion;
however I argue that both critical theory and post-modernism are alike with respect to the
role of the sociologist. In both of these paradigms the sociologist’s task is akin to the
poet’s in Salman Rushdie’s (1997: 100) The Satanic Verses: “To name the unnamable, to
point to frauds, to take sides, start arguments, shape the world and stop it from going to
sleep”. I maintain that such a goal, taken up for the praiseworthy pursuit of social justice,
nevertheless distracts from asking the sorts of questions I seek to ask in this study.

7 - In a recent revision to his original statement on moral panics, Stanley Cohen addresses
these criticisms, admitting that the demonstration of disproportionality remains
“genuinely problematic” (2002: xxvii). He starts by suggesting that the broad
characterization of moral panics as a reaction to something which ‘does not exist’ or one
that is based on ‘delusion’ or ‘hysteria’ or being ‘duped by the powerful” is discrepant
with his intent (2002: viii). Even as a “mere metaphor”, he is convinced “the analogy
works” (2002: xxvii). He argues that “disproportionality assumes that the reaction is
always more severe than the condition warrants” (2002: xxviii). Significantly, however,
he argues “only with a prior commitment to ‘external’ goals such as social justice, human
rights or equality (can academics) evaluate any one moral panic or judge it as more
specious than another” (2002: xxviii). This may well be true: the analyst’s embracing of
a moral position regarding a social problem being studied may enable him or her to make
assessments regarding where a disproportionate response has occurred. Yet this
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backgrounded motivation for research is not in line with the constructionist call to remain
on the ‘sidelines’ (Gusfield, 1984), and such backgrounded concerns may distract from
exploring ambiguities and interpretive nuances not explicated by those who draw their
conclusions in advance.
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CHAPTER 3: Methodology

This chapter discusses how my research was conducted, and traces the research
process as it unfolded. I begin by describing my interest in youth justice debates, and the
sources of data I used to conduct my analysis, which include news media, Parliamentary
debates and key informant interviews. The data collection process is described, as are the
methods of analysis used with respect to the archival materials and the interviews.

Having had experience as a voluntary probation officer during the transition from
the Young Offenders Act to the Youth Criminal Justice Act (2002-2003), I witnessed
first-hand how youth were handled within the youth justice system, especially with
respect to the diversionary programs 1 was charged with monitoring. I had many lengthy
discussions with probation officers and other youth workers, during which time I came to
appreciate some of the criticisms and tensions associated with the Young Offenders Act.
The most significant tensions seemed to reflect unresolved questions about how youth
involved with the law should be understood. I strove to analyze these tensions by
exploring areas where debates about youth crime and justice policy were concentrated.

Despite my personal involvement with the youth justice system, I had little
knowledge about youth crime policy, or the general history of youth justice in Canada. 1
began, therefore, with a review of criminological sources on Canadian youth crime.
These sources, which largely focused on policy aspects of the legislation and historical
overviews of the Canadian youth justice system, helped familiarize me with the system
and the key debates and issues. I also made use of the bibliographies of these articles to
expand my search. Although the criminological sources proved useful in providing me
with a basic background on youth justice issues and policy aspects, my overall research
question — exploring the various ways youth identity was being contested — invited a
qualitative analysis which these sources largely did not provide. My interest was not in
assessing youth crime as an objective condition (including assessments of its severity and
conclusions regarding the proper course of action), but in analyzing the rhetoric
employed and ‘discursive tactics’ used by claims-makers (see chapter 2). A
qualitatively-oriented methodology, drawing upon documentary analysis and semi-
structured interviews, would serve to explicate the interpretive processes that undergird
the ongoing contentions surrounding youth crime debates.

Documentary Sources

Non-Profit and/or Governmental Data Sources

My next step was to immerse myself directly in a variety of documentary sources
which would provide me with first-hand exposure to youth crime debates and the various
ways in which young offenders were being represented in these debates. I reviewed and
‘bookmarked’ 107 websites, including several governmental websites. Many of these
sites contained mission statements and separate sections for current research, often with
archives and downloadable articles, as well as links to related organizations’ websites.
Based on a cyber-snowball sample of these organizational websites, 693 documents were

31



Ph.D. Thesis, Michael C. Adorjan, McMaster University, Department of Sociology
Chapter 3: Methodology

saved, including position papers, informational pamphlets and brochures (many in PDF
form with full visual layouts). Some websites included sections where visitors to the
website could voice their opinions regarding youth crime and justice; these postings were
also saved and reviewed.

These sources included materials generated by non-profit and governmental
organizations concerned with youth justice, such as the British Columbia Civil Liberties
Association, Canadians Against Violence, Canadian School Boards Association, Child
and Family Canada, Community Safety and Crime Prevention Council, the Congress of
Aboriginal Peoples, Elizabeth Fry Society, the John Howard Society, Justice for Children
and Youth, Public Legal Education Association, and the Public Legal Education Network
of Alberta.

The documents included pamphlets prepared by teacher’s organizations, such as
the Canadian School Boards Association’s The Need To Know: A Guide for Timely and
Ongoing Information Sharing Between School Officials and Justice System Personnel
with the Youth Criminal Justice Act (2003), submissions to the federal government by the
John Howard Society (1995; 2000), a Toronto Councillor’s report of the Mayor’s Task
Force on Young Offenders (Fotinos, January 1999), the Canadian Institute for Health
Information’s Mental Health, Delinquency and Criminal Activity (2008), and the United
Nations Standard Minimum Rules for the Administration of Juvenile Justice (1985).

News Sources

I also consulted a broad range of news sources, entering broad search terms such
as ‘youth crime’ and ‘young offender(s)’ within searchable databases. I wished to have
several papers which represented both national, provincial and regional areas. At this
point I was not interested in an acquiring an exhaustive sample, but one that provided me
with sufficient knowledge of the various ways youth crime debates were being
represented in various news sources. Regionally specific sources included Regina’s
Briar Patch, the Toronto Star and the Toronto Sun, Toronto’s Community Action and the
Hamilton Spectator. Provincial sources included the A/berta Report, Ontario’s Education
Today, and Saskatchewan’s New Statesman and Society. National sources included the
news magazine MacLean’s, the Globe and Mail, OH and S Canada (Occupational
Health and Safety), the aboriginal news source Windspeaker, CBC News, Catholic New
Times and Canadian News Facts.

These sources served to orient me to the general issues and concerns regarding
youth justice. They also provided me with information regarding the youth justice
system, including historical background, which helped me to contextualize current
debates. The point was not to locate every source available on youth crime, but to
familiarize myself with the various dimensions and tenor of the debate. Notably, while
wide in scope, many of the news sources were mostly localized to particular cities, and
available records did not extend back beyond a few years. The exception was the Globe
and Mail. Initially I found the online database for the paper, through the Factiva online
archive, to be limited in terms of how far back I could conduct a search (articles could be
searched back to 1995). However I discovered the Globe and Mail’s online Heritage
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Collection database, which included full PDF formatted archives extending as far back as
1844. The articles I selected from the Globe and Mail ranged from 1919 to the present.
Up to the end of 2008, I had reviewed 458 Globe and Mail articles.

The Globe and Mail has been characterized by Ericson, Baranek and Chan (1991)
as a ‘quality’ newspaper containing articles which are structurally complex. The paper
also uses a ‘literary’ vocabulary, and employs “an investigative and adversarial style that
articulates with the institutional concerns of upscale readers who in turn are a market for
upscale advertisers” (1991: 39). My searches began with key words such as ‘youth
deviance’ and ‘youth crime’, but I found that these key words generated results which
were too broad, often identifying articles which were only peripherally related to
assessing young offenders and youth justice issues. I then searched for articles dealing
specifically with youth justice legislation. I searched for ‘juvenile delinquents act’,
‘young offenders act’ and ‘youth criminal justice act’ respectively. 1 saved all PDF
articles and created a Microsoft Word document which contained key quotes and pieces
of information, including the names and titles of interviewees quoted. This document,
which eventually expanded to several hundred pages in length, became a central source
that allowed me to run key word searches during later stages of my analysis.

My goal at this point remained to track the claims-making surrounding youth
crime. After sampling a few articles I found it useful to systematically track the types of
claims being made and who was making them. Due to the high number of article ‘hits’
retrieved from my searches, I began to take quantitative tallies of the articles as I read
them, tracking these figures in a Microsoft Excel spreadsheet. While my long-term goal
remained an in depth qualitative explication of these debates, quantitative measures at
this early stage served to further orient me to the data. Berg (2004: 268) advocates
blending quantitative and qualitative approaches where it is deemed appropriate. He
suggests that ‘counts’ of textual elements help to identify and to organize the data, while
complementing an understanding of how claims-makers view their social worlds. Most
articles featured quotations from various stakeholders with statements about youth crime
and justice. I listed the titles of these claims-makers, including academics, politicians,
teachers and teaching officials, victims and victim-advocates, psychologists, police
officers and police officials, etc. 1 also kept track of the gender (male/female) of the
claims-maker, as well as where the claims were being made. While most of the articles
and sources were focused on the province of Ontario, a few came from other provinces or
outside of Canada. Perhaps most significantly, I categorized the ‘type’ of statement
claims-makers made into one of five categories: economic, moral, political, legal, and
identity. Constructionists who have employed typologies of claims have recognized that
such ‘ideal’ typologies are necessarily artificial, with categories often overlapping with
each other in ambiguous ways (Best, 1987: 117). The categories I chose were based
upon general and dominant types that I observed, and these helped me glean, within the
context of the Globe and Mail, some of the qualitative aspects of claims-making about
youth crime.

More often than not claims would obviously fall into one of the categories I had
chosen. Economic claims would concern issues such as youth crime budgets and the
availability of provincial and federal resources. Ministry officials most frequently made
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these types of claims. Moral claims were often infused with emotional rhetoric. For
example, claims that attempted to engage sympathy over the graphic nature of an instance
of youth crime. Victims and victim-advocates would often make these types of claims,
frequently through letters to the editor, as would police officials and lawyers. I initially
tracked political and legal claims separately. However I quickly collapsed these two
categories given the significant amount of overlap between the two. These claims related
to legal aspects of youth justice policy, including amendments to certain sections of the
law, or to provincial variations in terms of implementation practices and procedures.
Ministry officials and academics (most often criminologists) were most frequently cited
making political/legal claims. Identity claims explicitly engaged questions regarding
who young offenders are, sometimes with respect to how their identity has been
formulated within specific historical contexts. These sorts of claims were not frequently
made, but when they were espoused they were found within editorials written by
newspaper staff.

I hypothesized that many of the claims would not overtly engage the question of
who young offenders are and question their identity (especially within a historical
context); rather, I suspected that claims-makers would make backgrounded assumptions
regarding young offender identity, and focus on, for example, morally-infused calls to
combat youth crime, or what should be done to alleviate the problem. This was found to
be the case: most statements did not actively question young offender identity or explore
social/historical factors that lead to various interpretations of young offender identity.
Moreover, 1 quickly found that the Globe and Mail most often featured ‘moral’ or
‘political/legal’ claims. Explicitly ‘moral’ claims, however, were not quite as prominent
as ‘political/legal’ claims (additionally, I found that based upon the arrangement of
claims within articles, moral claims were often delegitimated next to legal/political
assessments of youth crime — see endnote #1). It was also interesting to note the gender
of the claims-maker, with much greater male representation than female. Sections of the
table I produced to summarize these findings are reproduced on the following page,
highlighting the types of claims made in the Globe and Mail.
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GLOBE AND MAIL CLAIMS TALLY 1970-2006

TOTAL | MALE | FEM. ECON. | MORAL | POLITICAL/LEGAL | IDENTITY
Ministry Official 92 69 22 22 12 66 2
Members of Parliament 36 29 2 2 11 28
Judge 37 34 2 4 23 43 5
Lawyer 86 72 14 3 47 44 4
Psychologist 20 16 4 17 5
Psychiatrist 10 9 1 8 4
Provincial Premiere 9 9 4 1
Justice Critic 17 11 6 3 10 1
Teacher/Official 14 11 3 9 5 1
Attorney General 40 36 3 3 10 34 1
Organization Official 71 62 9 9 28 47 5
Social Worker 16 8 6 2 13 5 1
Academic 64 53 8 6 18 51 7
Globe and Mail (oped) 59 11 5 8 21 45 10
Letter to Editor
(citizens) 57 30 25 1 37 21 4
Teens and former
‘YOs’ 19 16 2 17 2
Police/official 59 52 3 5 36 24 3
total 706 528 115 70 314 438 54

I also tabulated a running total of all articles found, which 1 reproduced
graphically. Both the 1980s and 1990s witnessed peaks in Globe and Mail coverage of
youth crime and justice debates (please see following page):
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The spikes seem to correspond with the introduction of new youth justice legislation and
subsequent amendments. The initial spike in the early 1970s corresponds with debates
over the introduction of a preliminary form of the Young Offenders Act (see chapter 1).
The greatest spike is located during the mid-1980s, when the Young Offenders Act was
implemented. It is notable that articles debating youth crime legislation were largely
absent under the Juvenile Delinquents Act. There were concerns expressed over
‘juvenile delinquency’ (with the assumption that young offenders were victims in need of
help; see chapter 1), but the points of contention that have characterized more recent
debates were largely absent (for example, the victim contests that emerged after the mid-
1980s or debates over the appropriate balance to be struck between punishment and
rehabilitation; see chapters 4 and 6 respectively). Subsequent spikes after the mid-1980s
never reach the level of article concentration as much as the initial one. A more ‘close
up’ graphic (see following page) zeros in on the past two decades:
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Here a couple of the spikes subsequent to the 1984 peak are more clearly discernable.
They seem to correspond to legislative amendments introduced in 1989 and the early
1990s, as well as the legislative proposals for the introduction of the Youth Criminal
Justice Act in the late 1990s (see chapter 1). It is interesting to note that these spikes do
not appear to correspond with any ‘moral panics’ over specific incidents of youth
violence; rather, coverage of youth crime within the Globe and Mail concentrates on
‘political/legal’ claims.'

While such quantitative summaries helped sensitize me to who was saying what
about youth crime, I did not continue to make direct use of these figures, given my
theoretical framework. Social constructionists examine the interpretive dynamics
involved in the attribution of social problems, and to draw conclusions based on the
simple counting of ‘types’ of claims would not allow me to get at any potential ambiguity
among and between these types. Marsh (1991: 71) found most research investigating
newspaper crime coverage to be quantitative in nature, often focused on assessing issues
such as fear of crime. However, examining newspaper content is not always benefited
by, for example, tabulating the number of columns devoted to crime (Howitt, 1982, cited
in Sacco, 1995: 153). Thus, the heart of my analysis emphasizes the qualitative aspects
of youth deviance representations. News reports offer ‘messy texts’ and ‘thick
descriptions’ characterized by ambiguity (see Geertz, 1973) which are often difficult to
map out in quantifiable terms.  Spencer (2005), for example, suggests that
characterizations of young offenders are marked by ambiguity given contention over the
degree of their culpability. Examining characterizations of youth violence in the U.S., he
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selected New York Times articles in 1994 based upon findings by Altheide (2002, cited in
Spencer, 2005:51) that references to fear of youth crime in newspapers peaked at that
time. Although my qualitative analysis is theoretically in line with Spencer’s (see chapter
2), I extend the range of analysis to a full century of Globe and Mail newspaper debates,
concentrating on the debates after the implementation of the Young Offenders Act in
1984, when coverage became especially concentrated. This range permits me to track
various permutations regarding the nature of youth crime debates over time, including
shifts in the ways in which young offenders are represented within these debates.

Interviews

At the same time as I was analyzing documentary materials, I conducted 19 semi-
structured interviews with key informants in the youth justice system, including probation
officers, Youth Court judges and lawyers, social workers, academics, and a senior
political official. I postponed interviews until I had some background about the youth
justice system and issues, since I did not want to take time asking basic questions for
which answers could be found in documentary sources (see Spector, 1980). The
documentary sources and academic literature I reviewed at this point greatly enhanced
my understanding of these debates and served to contextualize them. However, I sought
out interviews with key informants on the ‘front lines’ of the youth justice system in
order to help supplement and hone my understanding of these findings. As with
Spector’s (1980: 101) own research, the interviews served to “fill in blank spots in the
facts already assembled,” and were aimed to highlight “interpretations or clarifications
unlikely to appear in published accounts”.

Ethics clearance was obtained to conduct these interviews. All potential
interviewees reviewed a consent form including information about the research and an
assurance of confidentiality. Interviews ranged from 30 minutes to 2.5 hours, and were
semi-structured, allowing me to follow up with respect to unexpected responses. The
interviews continued until the late stages of chapter revisions and data analysis, at which
time I felt that further interviews would not greatly contribute substantive or theoretical
understanding of these debates.

In preparation for the interviews, I conducted background research on the
interviewees, and drew up roughly a dozen questions catered to their specific background
and experience. Since a number of interviewees were public figures, who were often
quoted within the documentary sources I consulted, this biographically-specific
background research became important in order for me to avoid asking questions which
could be easily answered in advance (see Spector, 1980). In some cases I created
separate files with all articles including potential interviewee statements, and used these
to familiarize myself with their position within these debates, as well as to formulate
follow-up questions during the interviews themselves.

It was through some of the Internet secondary documents and websites that 1
made some contacts that were followed up for interviews, and from those contacts
received further recommendations for people to approach. Thus snowball sampling was
employed once a few initial contacts were made and interviews conducted. Other
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contacts, such as academics researching youth justice, were found through their
respective academic institutions, where their specialty in youth justice and contact
information was cited. Some contacts were simply ‘cold called’ and agreed, after
receiving disclosure about the research, to be interviewed. For example one youth
lawyer, whom I read about through a newspaper article, was called in this manner. After
the interview he gave me the contact information for one of the Youth Court judges I
interviewed.

Interviews were often held at places of work. I generally met with probation
officers and youth workers during regular business hours and conducted the interviews in
a private office. Youth Court judges were interviewed in their private chambers.
Criminologists, likewise, were also interviewed at their offices. One senior government
official was interviewed by phone.

As noted earlier, questions were honed with respect to each interviewee. For
instance Youth Court judges and lawyers were asked questions relating to their respective
experiences dealing with youth during trials, as well as their experiences working under
specific youth justice legislation. Social workers were asked about their own experiences
working with youth and working within the non-profit sector. All youth justice officials
and youth workers were asked about their experiences working within the youth justice
system, with some having more experience under the Juvenile Delinquents Act, Young
Offenders Act and/or Youth Criminal Justice Act respectively.

For initial interviews, 1 took notes during the interview and wrote up more
complete notes as soon as possible afterwards; these interviews were more informal and I
felt that the absence of formal recording equipment would facilitate the openness of the
discussion. After a few of these, I tape-recorded all subsequent interviews. After
interviews were completed, the records were transcribed into Microsoft Word documents,
with the original audio record erased and the documents secured with an encrypted
password. The documents, after transcription, ranged from 9 to 35 pages in length.
During transcription, I used .. to indicate short pauses in speech, and ... to indicate longer
pauses. Square brackets were used to interject my own comments and to distinguish
these comments from the interviewee’s statements.

Parliamentary Debates

While news sources offered brief quotations by a variety of claims-makers, and
interviews explicated the views of particular individuals working within the youth justice
system, I required an additional source where elaborated statements on youth crime and
justice could be analyzed. Since youth justice policy was often a jumping off point for
many debates, I naturally gravitated towards federal Parliamentary debates as a third
source of information. These debates concentrated on the extent/severity of youth crime
as well as potential solutions that involved debates over the appropriate provision of
rehabilitation and punishment.

There were two varieties of Parliamentary debate archives: debates involving
question/answer sessions held at the House of Commons, and more specialized debates
involving three Senate Justice Committees. Specifically, these include the Standing
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Committee on Justice and Human Rights, the Standing Committee on Justice and Legal
Affairs, and the Standing Senate Committee on Legal and Constitutional Affairs. All
transcripts were reviewed with searches for ‘young offenders act’ or ‘youth criminal
justice act’. The House of Commons debates were frequently, though not always,
centered on debating the youth justice system. While all of these sessions were reviewed,
I focused mostly on those archives that were specifically centered upon youth justice
issues (i.e. an ‘allotted day’ to debate the Young Offenders Act). The Senate Justice
Committee transcripts were all focused on debating specific bills to amend and/or replace
youth justice legislation. They included statements from invited witnesses, including
teachers, victims of youth crime, social workers, police officers and criminologists.

The House of Commons archives ranged from January 21, 1994 to December 3,
2008, with no further concentrated debates following the implementation of the Youth
Criminal Justice Act aimed at major amendments or replacements to the Act. In the end,
401 House of Commons debate records were saved for “Young Offenders Act’ searches,
and 83 articles were saved for ‘Youth Criminal Justice Act’, totaling 484. The Senate
Justice Committee archives ranged from April 30, 1996 to November 7, 2001, and a total
of 27 files were reviewed. With all Parliamentary records saved within Microsoft Word
files, they could be searched for key words and themes which emerged.

Data Analysis

During the initial stages of data collection I resolved to remain ‘on the side(lines)’
(Gusfield, 1984) and collect as much data as possible without coming to any definitive
substantive or theoretical conclusions about what the data reflected sociologically (Berg,
2004: 278). This process involved ‘open coding’ of the data and “widely open inquiry”
(Berg, 2004: 278). 1 followed Strauss’ advice to “believe everything and believe
nothing” (1987: 28, cited in Berg, 2004: 278). Over time, despite the ‘messy’ texts
consulted, including transcribed interviews, there were several themes that emerged from
the data.

Minute analysis of the data (Berg, 2004: 279) led me to create a list of potential
areas for investigation; some of them proving to be superfluous in retrospect, given the
final product, but which helped me flesh out all available directions I might take. The list
included: public opinion, gauging public reaction; fear of youth crime; children under 12;
child welfare provisions, resources; reverse onus provisions — violent youth 14-16;
representation of constituencies — politicians; public opinion polls and petitions; ‘going
concerns’ for those who process young offenders (social problems workers); budgetary
issues, funding and resources; emotions and identity — victims and victimizers; victim
contests — victims/victimizers; moral panics/dispropor