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TO THE

K 1 N G

SIRE,

T HE approbation with which the

Public have been pleafed to favour
this Work, together with the nature of
the fubje&, embolden me to lay the pre-
fent fourth and enlarged edition of the fame
at your Majefty’s feet, both as an homage,
and an expreflion of the defire I entertain,
the Book may for a few minutes engage
the attention of a perfon of your déep and
extenfive knowledge.

Your Majefty’s reign has, for many
years paft, afforded proofs, in more refpeéts
than one, that, though human wifdom may
not always be able to anticipate difficul-
ties, yet, affifted by fortitude, it can fuc-

Az ceed



DEDICATION

ceed in terminating them in 2 more fa~
vourable manner than it feemed at firft
poffible to be expected, or even in bring-
ing them to an happy iffue. According to
the common courfe of Nature, your Ma-
jefty has only yet feen the lefs confiderable
part of the years of which your reign is to
be compofed: that the part which now
opens before your Majefty, may be attend-
ed with a degree of fatisfaction proportion-
ate to your Majefty’s public and private
virtues, to your difinterefted government,
and religious regard for your royal engage-

ments, is the fond hope of

Your Majefty’s
Moft humble and
Moft devoted Servant,
And thefe many Years
Subject by Choice,

May, 1784.
J. L. DE LOLME.
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ADVERTISEMENT.

HE Book on the Englith Conflitution,. of
which 2 new Edition is here offered. to the
Public, was firft written in French, and;_lﬁﬁblifhed
in Holland. Several perfons have afked me the
queftion, how I came to think of treating of fuch
a fubjet? One of the firft things in this .Coun-
try, that engages the attention' of a Stranger who
is in the habit of obferving the objeéts -before
him, is the peculiarity of its Government: I had
moreover been lately a witnefs of the broils which
*had for fome time prevailed- in the Republic . in
which I was born, and of the revolution by
which they were, terminated. .Scemes of that
kind, in a State which, though- fmall, is indepen-
dent, and contains within itfelf the principles of
‘its motions, had naturally given me fome compe-
tent infight into the firft real principles of Go-
vernments: owing to this circumftance, and per-
haps alfo to fome moderate fhare of natural abi-
A lities,
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i
lities, I was enabled to perform the tafk I had un-

dertaken, with tolerable faccefs. I was twenty=

feven years old when I firt came to this Countr'y:
after having been in it only a year, I began to write
my work, which I publifhed about nine’ months
afterwards: and have fince been furprifed to find
that I had committed fo few errors of a certain kind :
I certainly was fortunate in avoiding to enter deeply
into thofe articles with which I was not fufficiently

acquainted.

The Book met with rather a favourable recep-
tion on the Continent; feveral fucceffive Editions
having been made of it. And it alfo met here
with approbation, even from Men of oppofite
parties; which, in this Country, was no {mall
luck for a Book on f{yftematical politics.  Al-
lowing- that there was fome connecion and clear-
nefs, as well as novelty, in the arguments, I
think the work was of fome peculiar utility, if
the epoch at which it was publithed is confidered ;
which was, though without any defign from me,
at the time when the difputes with the Colonies
were beginning to take a ferious turn, both here
and in America. A work which contained a ipe-
cious, if not thoroughly true, confutation ~of
thofe political notions by the help of which a
difunion of the Empire was endeavoured to be
promoted (which confutation +was IMOreover no-
ticed by Men in the higheft places) fhould have
procured to -the Author fome fort of real encou
ragement; at leaft the publication of it fhauld

not
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not have drawn him into any inconvenient fitua-
tion. When my enlarged Englith Edition was
teady for the prefs, had I acquainted Minifters
that I was preparing to boil my tea-kettle with it,
for want of being able conveniently to afford the
expenfe of printing it, I do not pretend to fay
what their anfwer would have been; but I am
firmly of opinion, that, had the like arguments
in favour of the exifting Government of this
Country, againft republican principles, been fhewn
to Charles the Firft; or his Minifters, at a cer-
tain period of his reign, they would have very
willingly defrayed the expenfes of the publica-
tion.——In defet of encouragement from Great
Men (and even from Bookfellers), I had recourfe
to a fubfcription; and my having expedted any
fuctefs from fuch a plan, fhews that my know-
ledge of this Country was at that time but very in-
complete ¥,

After

% In regard to two Subfcribers in particular, I was, I
confefs, {adly difappointed.—Though all the Bookfellers in
London had at firft refufed to have any thing to do with
my Englith Edition (notwithftanding the French Work
was extremely well known), yet, foon after I had thought
of the expedient’ of a Subfcription, I found that two of them,
who are both living, had begun a tranflation, on the re-
commendation, as they told me, of a noble Lord, whom
they named, who had, till a few years before, filled one of
the higheft offices under the Crewn. 1 paid them ten
pounds, in order to engage them to drop their undertak-

Az ing,
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After mentioning the advantages with which
my Work has not been favoured, it is however

juft

ing, about which I underflood they already had been at
fome expenfe. Had the Noble Lord in queftion favoured
me with his fubfcription, I would have celebrated the
generofity and munificence of my Patron ; but as he did
not think proper fo to do, I fhall only obferve that his
recommending my Work to a Bookfeller, coft me ten
pounds.

At the time the above fubfcription for my Englith Edi-
tion was advertifing, a copy of the French Work was
afked of me for a Noble Earl, then invefted with a high
office in the State; none being at that time to be found
at any Bookfeller’s in Londen. I gave the only copy
I had (the confequence was, that I was obliged to borrow.
one, to make my Znglith Edition from) : and Iadded, that
T hoped his Lordfhip would honour me with his fubfcrip-
tion. However, my hopes were here again confounded.
As a gentleman, who continues to fill an important office
under the Crown, accidentally informed me about a
year afterwards, that the Noble Lord here alluded to
had lent him my French work, I had no doubt left that
the copy I had delivered had reached his Lordthip’s hand ;
T therefore prefumed to remind him by a letter that the
Book in-queftion had never been paid for ; at the fame time
apologifing for fuch liberty from the circumftances in which
my late Englith Edition had been publifhed, which did not
allow me to lofe one copy. I muft do his Lordfhip (who
is moreover a Knight of the Garter) the juftice to acknow-
ledge, that no later than a week afterwards, he fent twa
half crowns for me to a Bookieller’s in Fleet-ftreet. A Lady

brought
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juft I fhould give an account of thofe by which it
has been attended. In the firft place, as is above
faidy, Men of high rank have condefcended to
give their approbation to it; and I take this
opportunity of returning them my moft humble
acknowledgments. In the fecond place, after
the difficulties, by which " the publication of the
Book had been attended and jfollowed, were over-
come, I began to fhare with Bookfellers in the
profits arifing from the fale of it. |_Thefe profits
I'indeed - thought to be but fcanty and flow: but
then I confidered this was no more than the com-
mon complaint made by every Trader in regard
to his gain, as well as by every Great Man
in regard to his emoluments and his penfions.
After a courfe of fome years, the net balance,
formed by the profits in queftion, amounted to a
certain fum, proportioned to the bignefs of the
performance. And, in fine, I muft add to the
account of the many favours I have received, that

brought them in a coach, who took a receipt. As fhe
was, by the Bookfeller's account, a fine Lady, though not
a Peerefs, it gave me much concern that I was not prefent
to deliver the receipt to her myfelf.

At the fame time I mention the noble Earl’s great punc-
tuality, I think I may be allowed to fay a word of my own
merits. I waited, before I prefume& to trouble his Lord-
thip, till I was informed that a penfion of four thoufand
pounds was fettled upon him (I could have wifhed much
my own Creditors, had, about that time, fhewn the like ten-
dernefs to me), and I moreover gave him time to receive
the firft quarter.

A3 I was
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T was allowed to carry on the above bufinefs of fell-
ing my book, without any objection being formed
againft me from my not having ferved a regular
apprenticethip, -and without being molefted by the
Inquifition. Several Authors have chofen to
relate, in Writings publithed after death, the
perfonal advantages by which their performances
had been followed: as for me, I have thought
otherwife; and, fearing that during the latter part
of my life T may be otherwife engaged, I have pre-
ferred to write now the account of my fuccefles in
this Country, and to fee it printed while I am yet

living.

I fhall add to the above narrative (whatever the
Reader may be pleafed to think of it) a few obler-
vations of rather a more ferious kind, for the fake
of thofe perfons who, judging themfelves to be pof-
feffed of abilities, find they are negleted by thofe
having it in their power to do them occafional fer-
vices, and fuffer themfelves to be mortified by it.
To hope that men will in earneft aflift in fetting
forth the mental qualifications of others, is an ex-
pectation which, generally fpeaking, muft needs be
difappointed.  To procure one’s notions and opi-
nions to be attended to, and approved, by the circle
of one’s acquaintance, is the univerfal wifh of
Mankind. To diffufe thefe- notions farther, to nu-
merous Parts of the Public, by means of the prefs or
by others, becomes an object of real ambition: nor
is this ambition always proportioned to the real abi-
lities of thofe who feel it: very far from it. When

the
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the approbstion of Mankind is in queftion, all’ per-
fons, whatever their different ranks may be, confi-
der themfelves as being engaged in- the fame ¢a-
reer: they look upon themfelves as being candi-
dates for the very fame kind of advantage : high
and low, all are in that refpe@ in a ftate of primee-
val equahty nor- are thofe who are likclj to ob-
tain fome pnze, to- expe&t much favour from the
others. -

This defire of having their ideas comnftnicated
to, and “approved by, the Public, was very preva-
lént among-the Great Men of the Rofuan Com-
monwealth, and afterwatds with the Roman Em-
perors ; however 1mperfe& the means of obtaining
thefe emds might be in ‘thefe days, compared with
thofe which are ufed in ours. The fame defire has
been equally remarkable among modern European
kings, not to fpeak of other parts of the World;
and a long catalogue of Royal authors may bé pro-
duced. Minifters, efpecially after having loft 'their
places, ‘have fhewn no lefs inclination than their
Mafters, to convince Mankind of the reality of
their‘know}edge. Noble Perfons, of all denomina-
tions, hdve -inereafed the catalogue. And to
fpeak of the Country in which we are, there is,
it feems, no good reafon to make any exception in
régard to it; and ' Great Mcn in-it, or in general
thofe who are at the head of the People, are, we
find, {ufficiently anxious about the fuccefs of their
Speeches, or of the printed performances which they

Ay fome-
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fometimes condefcend to- lay before the Public: not
has it been every Great Man withing that a compli-
ment may be paid to his perfonal knowledge, that has

ventured to give fuch lafting {pecimens.

Several additions were made to this Work, at
the time I gave the firft Englifh Edition of it. Be-
fides a more accurate divifion of the chapters, fe-
veral new notes and paragraphs were inferted in
it ; for inftance in the 11th chapter of the 2d Book;
and three new chapters, the 15th, 16th, and 17th,
amounting to about ninety pages, were added to
the fame Book. TThefe three additional chapters,
never having been written by me in French, have
been inferted in the third Edition made at Amfter-
dam, tranflated by a perforn whom the Dutch Book-
feller employed for that purpofe: as 1 never had an
opporrunity to perufe a copy of that Edition, I
canpot f{ay how well the Tranilator has performed
his Tatk. Having now parted with the copy-right
of the Book, I have farther added four new chapters
toit (10, 11, B. I. 19, 20, B.IL.) by way of taking a
final leave of it; and in order the more completely to
effect this, I may perhaps give, in a few months, a
French Edition of the fame (which I cannot tell why
I have not done fooner) in which all the above-men-
tioned addirions, tranflated by myfelf, thall be in-
ferred.

In one of the former additional Chapters (the
17th, B. II.) mention is made of a peculiar circum=
ftance
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ftance attending the Englith Govern ment, conlidered
as a Monarchy, which is the folidity of the power
of the Crown. As one proof of this peculiar foli-
dity, it is remarked, in that Chapter, that all the
Monarchs who ever exifted, in any part of the
World, were never able to maintain their ground
againft certain powerful fubjefts (or a combination
of them) without the aflitance of regular for-
ces at their conftant command; whereas it is evi-
*dent that the power of the Crown, in England,
is not at this day {upported by fuch means;  nor
even had the Englith Kings a guard of more than
a few fcores of Men, when their power, and the
exertions they at times made of it, were equal to
what has ever been related of the moft ablolute Ro-
man Emperors.,

The caufe of this peculiarity in the Englith Go-
vernment is faid, in thé fame Chapter, to lie in the
circumftance of the great or powerful Men, in Eng-
land, being divided into two diftin& Affemblies,
and at the fame time, in the principles on which
fuch a divifion is formed. To attempt to give a de-
montftration of this affertion otherwife than by falts
‘(as is done in the Chapter here alluded to) would
lead into difficulties which the reader is little aware
of. In general, the fcience of politics, confidered
as an exac? Science, that is to fay, as a Science capa-
ble of atual demontftration, is infinitely deeper than
the reader fo much perhaps as fufpeits. The know-
ledge of Man, on which fuch a Science, with its
preliminary axioms and' definitions, is to be ground-

ed,
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ed, has hitherto remained furprifingly imperfe&:
how little Man is known to him-

as one inftance,
o tolerable ex-

felf, it might be mentioned that n
hat continual human phznomenon,

planation of t
and the power-

laughter, has been given as yets
ful complicate fenfation which each fex produces

in the other, ftill remains an equally inexplicable

myftery.

To conclude the above digreffion (which may do
very well for 2 Preface) I fhall only add, that thofe-
Speculators who will amufe themfelves in feeking
for the demonfiration of the political Theorem above
exprefled, will thereby be led through a field of
obfervations which they will at firft little expects
and in their way towards attaining fuch demonfira-
tion, will find the Science, commonly called Me-
taphyfics, to be at beft but a very {uperficial
one, and that the Mathematics, or at leaft the
mathematical reafonings hitherto ufed by Men,
are not fo completely free from error as has been
thought *.

Out

% Certain errors that are not difcovered, are, in feve-
ral cafes, compenfated by others, which are equally un-
perceived.

Continuing to avail myfelf of the indulgence an Au-
thor has a right to claim in a Preface, I {fhall mention, as
a farther explanation of the peculiarity in the Englith Go-
vernment above alluded to, and which is again touched
upon in the poftfeript to this Advertifement, that a Govern-

- ment
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Out of the four Chapters added to the prefent
Edition, two (the 1oth and 11th, B. L) contain,
among other things, a few ftriCtures on the Courts
of Equity ; in which I wifh it may be found I have
not been miftaken: of the two others, the one
(19th, B.IL.) contains a few oblervations on the at-
tempts that may in different circumftances be made, to
fet new limits to the authority of the Crown; and in
the 20th, a few general thoughts are introduced on the
right of taxation, and on the claim of the American
Colonies in that refpe¢t. Any farther obfervations I
may hereafter make on the Englith Government, fuch
as comparing it with the other Governments of Europe,
and examining what difference in the manners of the
inhabitants of this Country may have refulted from it,
muft come in a new Work, if I ever undertake to treat
thefe fubje&s. In regard to the American difputes,
what I may hereafter write on that account, wiil be
introduced in a Work which I may at fome future
time publith, under the title of Hifoire de George
Troisy Roi d Angleterre, or, perhaps, of Hiffoire d’ An-
gleterre, depuis I Année 1765 (that in which the
American Stamp duty was laid), jufques a I’ dnnée
178—, meaning that in which an end fhall be put to
the prefent conteft *,

Nov. 1781,

ment may be conﬁdered as a great Ballet or Dance, in
which, the fame as in other Ballets, every thing depends
on the difpofition of the figures. ,

* A certain Book, written in French, on the fubject of
the Auierican difputes, was, I have been told, late]y attri-
buted to me, in which I had no thare.

POST-
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POSTSCRIPT.

Notwithftanding the intention abeve exprefled, of
making no additions to the prefent Work, I have
found it neceflary, in the prefent new Edition, to
render fomewhat more complete the xviith Chapter,
B. IL. p. 373, On the peculiar foundations of the Eng-
lifp Monarchy, as a Monarchy; as 1 found its ten-
dency not to be very well underflood; and in fadt,
that Chapter contained little more than hints on the
{fubje€t mentioned in it: the tafk, in the courfe of
writing, has increafed beyond my expe&tation, and
has fwelled the Chapter to about fixty pages beyond
what it was in the former Edition, fo as almoft to
make it a kind of feparate Book by itfelf. The
reader will now find it in feveral remarkable new in-
ftances to prove the fact of the peculiar fability of
the executive power of the Britith Crown ; and efpe-~
cially a much more complete delineation of the ad-
vantages that refult from that ftability in favour of

publie liberty *.

"T'hefe advantages may be enumerated as follows:
I. The numerous reftraints the governing autho-
rity is able to bear, and extenfive freedom it can
afford to allow the Subjedt, at its expenfe. II.
The liberty of fpeaking and writing, carried to

* For the fake of thofe Readers who like exatly to
know in what one Edition of a Book differs from another,
I thall mention, that five new pages have allo been added in
the xviiith Chapter, viz. page 465—469, befides a few
fhort notes in the courfc of the Work : for inftance in

page 137, 371, &c.
the



ADVERTISEMENT. xiit

the great extent it is in England. 1II. The un-
bounded freedom of the Debates in the Legiflature,
1IV. The power to bear the conftant union of all
orders of Subjelts againft its prerogative. V. The
freedom allowed to all individuals to take an altive
part in Government concerns, VI. The ftrit im-
partiality with which Juftice is dealt to all Subjeéts,
without any refpe€t whatever of perfons. VII. The
lenity of the criminal law, both in regard to the mild-
nefs of punifhments, and the frequent remitting of
them. VIII. The ftri¢t compliance of the govern-
ing Authority with the letter of the law. IX. The
needleflnefs of an armed force to fupport itfelf by, and

as a confequence, the fingular fubjeion of the Mili-
tary to the Civil power.

The above-mentioned advantages are peculiar to
the Englilh Government. ‘Lo attempt to imitate
them, or transfer them into other Countries, with that
degree of extent to which they are carried in Eng-
land, without at the fame time transferring the-
whole order and conjunétion of circumitances in the
Englith Government, would prove unfuccefsful at-
tempts. Several articles of Englith Iiberty already
appear impracticable to be preferved in the new Ame-
rican Commonwealths. The Irifh Nation have of
late fucceeded to imitate feveral very important
regulations in the Eoglith Government, and are
very defirous to render the affimilation complete:.
yet, it is poilible, they will find many inconveni-
ences to arife from their endeavours, which do not

take place in England, notwithftanding the very

* great
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great general fimilarity of circumftances in the two
kingdoms in many refpeéts, and even alfo, we
might add, notwithftanding the refpeltable power
and weight the Crown derives from its Britith domi-
nions, both for defending its prerogative in Ireland,
and preventing anarchy. I fay, the fimilarity in many
refpedts between the two kingdoms; for this refem-
blance may perhaps fail in regard to fome important
points : however, this is a fubje& about which I thall
not attempt to fay any thing, not having the neceflary

information.

The laft Chapter in the Work, concerning the na-
ture of the Divifions that take place in this Country,
I have left in every Englifh Edition as I wrote it at
firft in French. With refpeét to the exaét manner of
the Debates in Parliament, mentioned in that Chapter,
T fthould not be able to fay more at prefent than I was
at that time, as I never had an opportunity to hear
the Dcbates in either Houfe. In regard to the Di-
vifions in general to which the fpirit of party gives
rife, I did perhaps the bulk of the People fome-
what more honour than they really deferve, when
I reprefented them as being free from any violent
difpofitions in that refpe€t: I have fince found,
that, like the bulk of Mankind in all Countries, they
fuffer themfelves to be influenced by vehement pre-
poficflions for this or that fide of public queftions,
commonly in proportion as their knowledge of the
fubjeéts is imperfe€t.y It is however a falt, that
their political prepoffeflions and party {pirit are not
productive, in this country, of thofe dangerous

' conle-
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confequences which might be feared from the
warmth with which they are fometimes manifefted.
But this fubject, or in general the fubje& of the
political quarrels and divifions in this Country, is not
an article one may venture to meddle with in a fingle
Chapter; I have therefore let this fubfift, without
touching it.

I fhall however obferve, before I conclude, that
there is an accidental circumftance in the Englifh
Government, which prevents the party fpirit by
which the Public are ufually influenced, from pro-
ducing thofe lafting and rancorous divifions in the
Community which have peftered fo many other free .
States, making of the fame Nation as it were two
diftin& People, in a2 kind of conftant warfare with
each other. The circumftance I mean, is, the
frequent reconciliations (commonly to quafrel again
afterward) that take place between the Leaders
of parties, by which the moft violent and ignorant
Ciafs of their partifans are bewildered, and made to
lofe the {cent. | By the frequent coalitions between
MWhig and Tory Leaders, even that party diftinction,
the moft famous in the Englith Hiftory, has now be-
come ufelefs: the meaning of the words has thereby
been rendered fo perplexed that nobody can any longer
give a tolerable definition of them; and thofe per-
fons who now and then aim at gaining popularity
by claiming the merit of belonging to either party,
are fcarcely underftood. , The late Coalition between
two certain Leaders has done away, and prevented
from fettling, that violent party fpirit to which the

3 adminiftration
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xvi
adminiftration of Lord Bute had given rife, and
which the American difputes had carried ftill far-
ther. Though this Coalition has met with much
obloquy, I take the liberty to rank myfelf in the
number of its advocates, fo far as the circumitance

herc mentioned.

May, 1784.
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INTRODUCTIO N:

HE fpirit of Philofophy which pecu-
liarly diftinguithes the prefent age, af-

ter having correfted a number of errors fa-
tal to Society, feems now to be direéted towards
the principles of Society itfelf,—and we fee pre-
judices vanith, which are difficult to over-
come, in proportion as it is dangerous to at-
tack them*. This rifing freedom of fentiment,
“the

* As every popular notion which may contribute-to_
the fiipport of an arbitrary Government, is at all times
vigilantly prote¢ted by the whole firength of it, political

I B pre-
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the neceflary forerummes. of political freedomy
led me to imagine that it would not be unac-
ceptable to the Public, to be made acquainted
with the principles of a Conftitution, on which
the eye of curiofity feems now to be univerfally
turned, and which, though celebrated as a mo-
del of perfeftion, is yet but little known to its
admirers.

I am aware that it will be deemed prefump-
tuous in a Man who has paffed the greateft part
of his life out of England, to attempt a deli-
neation of the Englith Government; a fyftem
which is fuppofed to be fo complicated as not
to .be underftood or developed, but by thofe
who have been initiated in the myfteries of it
from their infancy.

But, though a foreigner in England, yet, as
a native of a free Country, I am no ftranger
to thofe circumftances which conftitute or cha-
ralterife liberty. Even the great difpropor-
tion between the Republic of which I am

prejudices are, laft of all, if ever, fhaken off by a Nation
fubjedted to fuch‘ a Government. A great change in this
refpect, however, has of late taken place in France,
where .this book was firft publifhed ; and opinions are now
difcufled there, and tenets avowed,>which, in the time of
Lewis the Fourteenth, would have appeared downrighg
blafphemy : it is to this an allufion is mizde above.

a mem-
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2 ‘member, and in which I formed my prin-
ciples, and the Britith Empire, has 'perhaps
only contributed to facilitate my polmcal
quiries.

As the Mathematician, the better to dlfcover
the - proportions he inveftigates, begins with
freemg his eguation from cogfficients, or fuch other
quantities as only perplex without properly
conftituting it,—fo it may. be advantageous to
the inquirer after the caufes that produce the,
equilibrium of a government, to have previoufly
ftudied them, dilengaged from the apparatus
of fleets, armies, foreign trade, diftant and
extenfive dominivns,—in a word, from all thofe
brilliant circumftances which fo greatly affect
the external appedrance of a powerful Society,
but have no effential connection with the real
principles of it.

It is upon the pafﬁons of Mankind, that is,
upon “caufes Wthh are unalterable, that the ac-
tion of the various parts of a State depends.
The machine may vary as to its dimenfions,
but its movement and acting {prings ftill re-
main intrinfically the fame; and that time can-
not be confidered as loft, which has been fpent
in feeing “them aét and move in a narrower
circle.

One other confideration- I will {uggeft, which

B2 is,
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is, that the very circumftance of being a fo-
reigner may of itfelf be attended, in- this cafe,
with a degree of advantage. The Englifh
themfelves (the obfervation cannot give them
any offence) having their eyes open, as 1 may
fay, upon their liberty, from their firft entrance
into life, are perhaps -too much familiarifed
with its enjoyment, to inquire, with real con-
cern, into its caufes. Having acquired practi-
cal notions of their government * long before
they have meditated on it, and thefe notions
being flowly and gradually imbibed, they at
length behold it without any high degree of
fenfibility ; and they feem to me, in this refpe&,
to be like the reclufe inhabitant of a palace;
who is perhaps in the worft fituation for attain-
ing a complete idea of the whole, and never
experienced the firiking effe@ of its external
fructure and elevation; or, if you pleafe, like
a Man who, having always had a beautiful and
extenfive feene before his eyes, continues for ever
to view it with indifference.

But a ftranger, beholding at once the vari-
ous parts of a Con{’cxtuuon dlfplayed before
him, which, at the fame time that it ‘carries
llberty to its height, has guarded againft in-
conveniences feemingly mev1table,——beholdmo in
fhort thofe things carried into execution, which

he
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he had ever regarded as more defirable than pof-
fible, he is ftruck with a kind of admiration;
and it is neceffary t6 be’ thus ftrongly affected by
objelts, to be enabled to reach the general prin-
ciple which governs them.

Not that I mean to infinuate that I have pene-
trated with more acutenefs info the' Conftitu-
tion of England than others: my only defign,
in the above obfervations, was to obviate an un-
favourable, though' natural, prepofieflion; and
if, either in treating of the caufes which origi-
nally produced the Englith liberty, or' of thofe
by which it continues to be maintained, my ob-
fervations fhould be found' new or fingular, I
hope the Englith reader will not condemn them,
but where they fhall be found inconfiftent with
Hiftory, or with daily experience: 'Of readers
in general I alfo requeft, that they will not judge
of the principles I thall lay down, but from their
relation_to rhofe of human nature: a “confider-
ation which is almoft the only one effential, and
has been hitherto too much neglected by the
Wiiters on the fubject of government, '

B 3  CHAP.
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CHAP L

Caufes of the liberty of the Englifp Nation.—Reafons
of the difference between the Government of Eng-
land, and that of France.—In England, the
great power of the Crown, under the Norman
kings, created an union between the Nobility and
the People.

HEN the Romans, attacked on all fides

by the Barbarians, were reduced to the
neceffity of defending the centre of their Em-
pire, they abandoned Great Britain as well. as
feveral other of their diftant provinces. The
ifland, thus left to itfelf, became a prey to the
Nations. inhabiting the fhores of the Baltic;
who, . having firft deftroyed the ancient inhabit-
ants, and for a long time reciprocally an-
noyed each other, eftablithed feveral Sovereign-
ties in the fouthern part of the Ifland, afterwards
called- England, which 4t length were wunited,
under Egbert, into one Kingdom.

The fucceffors of this Prince, denominated
the Anglo-Saxon Princes, among whom Alfred
the Great and Edward the Confeflor are particu-
larly celebrated; reigned for about two hundred

years ;
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years: but, though our knowledge of the prin-
:cipal events of this early period of the Englith
Hiftory is in {fome degree exatt, yet we have
but vague and uncertain accounts of the nature
of the Government which thofe Nations intro-
duced. ,

It appears to.have had little more affinity
with the prefent Conftitution, than the general
telation, common indeed to all the Govern-
ments eftablithed by the Northern Nations,—
that of having a King and a Body of Nobi-
lity ; and the ancient Saxon Government is
“ left us in ftory (to ufe the expreﬂionS of
¢« fir William Temple on the fubje&t) but like
¢ {o many antique, broken, or defaced pic-
¢ tures, which may ftill reprefent fomething
¢« of-the cuftoms and fathions of thofe ages,
« though little of the true lines, proportions,
<« or refemblance *.” '

It is at the @ra of the Conqueft, that we are
to look for the real foundation of the Englith
Conftitution. From that period, fays Spelman,

wnovus feclorum nafiitur ordot.  William of Nor-
mandy,

* See his Introdu&ion to the Hiftory of England. ‘

+ See Spelman, Of Parliaments. It has been a
favourite thefis with many Writers, to pretend that the
Saxon Governiment was, at the timie of the Conquelt, by
By no
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mandy, having defeated Harold, and made
himfelf mafter of the Crown, fubverted the
ancient

no means fubverted,—that William of Normandy le-
gally acceded to the Throne, and confequently to the en-
gagements of the Saxon Kings; and much argument has
in particular been employed with regard to the- word Con-
gueft, which, it has been faid, in the feudal ‘enfe only
meant acguifition. ‘Thefe opinions have been particularly
infifted upon in times of populir oppofition: and, indeed,
there was a far greater probability of fuccefs, in raifing
among the People the notions familiar to them of legal
claims and long eftablithed cuftoms, than in arguing with
them from the no lefs rational, but lefs determinate, and
{omewhat dangerous dotrines, concerning the original rights
of Mankind, and the lawfulnefs of atall times oppofing
force to an oppreflive Government.

But if we confider that the manner in which the public
Power is formed 'in.a State, is fo very effential a part of
its Government, and that a thorough change in this refpedt
was introduced into England by the Conqueft, we fhall not
fecruple to allow that a new Government was eftablifhed.
Nay, as almoft the whole landed property in the Kingdom
was at that time transferred to other hands, a new Syftem,
of criminal Juftice introduced, and the language of the law
moreover altered, the revolution may be faid to have been
fuh as is not perhaps to be paralleled in the Hiftory of any
pther Country. - ’

Some Saxon laws, favourable to.the liberty of the
people, were indeed again cflablithed under the fuccefe
fors of Willi\lm; but the introdu@ion of fome new
modes of proceeding in the Courts of Juftice, and of a
few P;rticular laws,: cannot, fo long as the ruling Power

in
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ancient fabric of the Saxon L.egiflation: he ex-
terminated, or expelled, the former occupiers of
lands, in order to diftribute their poffeffions
among his followers; and eftablithed the feudal
fyftem of Government, as better adapted to his
fituation, and indeed the only one of which he
poflfeffled a competent idea.

in the flate remains the fame, be faid to be the intro-
du@ion of a new Government; and as when the laws
in queftion were again eftablifhed, the ppblic power in.
England continued in the fame channel where the Con-~
queft had placed it, they were mort properly new modi-
fications of the Anglo-Norman Conftitution, than they
were the abolition of it; or fince they were again adopted
from the Saxon Legiflation, they were rather imitations of
that legiflation, than the reftoration of the Saxon Govern-
ment. ‘ ' '
Contented, however, with the two authorities T have
“above quoted (S})elman and Temple), I fhall dwell no longer
on a difcuflion of the pré‘cife identity, or difference, of
two Governments, that is, of two ideal Tyﬁems; which only
exift in the conceptions of men. Nor do I wifh to explode
a do@rine, which, in.the opinion of fome perfons, giving an
additional fan&tion and dignity to the Englith Government,
contributes to increafe their love and refpeét for it. It
will be fufficient for my purpofe, if the reader fhall be
pleafed to grant that a material change was, at” the time of
the Conqueft, effected in the Government then exifting,
and is accordingly difpofed to admit the i)roofs that will
prefently be laid before him, of fuch change havinyg pre-
pared the eftablifament of the prefent Englith Conftitu~

tion )
) This
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This fort of Government prevailed alfo in
almoft all the other parts of Europe. But,
inftead of being eftablifhed by dint of arms and
all at once, as in England, it had only been
eftablithed on the Continent, and particularly in
~ France, through a long feries of flow fucceflive

events :—a difference of circumftances this, from
which confequences were in time to arife, as
important as they were.at firft difficult to be
forefeen.

The German Nations who paffed the Rhine to
conquer Gaul, were jn 'a great degree inde-
pendent. Their Princes had no other title to
their power, but their own valour and the free
cleCtion of the people; and as the latter had
acquired in their forefts but contrated notions of
fovereign authority, they followed a Chief, lefs in
quality of fubjeéts, than as companions in con-
quett.

Befides, this conqueft was not the irruption
of a foreign army, which only takes poffeffion
of fortified towns. It was the general invafion
of a whole People, in fearch of new habitations ;
and as the number -of the Conquerors bore a
great proportion to that of the conquered, who
were at the fame time enervated by long peace,
the expedition was no fooner completed than
all danger was at an end, and of courfe. their

union
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union alfo. After dividing among themfclves
”whai; lands they thought 'proper to occupy, they
{eparated ; and though their tenure was at fiufk
only precarious, YGt, in this particular, they de’
pended not on the King, but on the general
affembly of the* Nation*.

Under the Kings of zbe firft race, the fiefs,
by the mutual connivance of the Leaders, at firft
became annual ; afterwards, held for life.  Under
the defcendants of Charlemain, they became he-
reditary+. And when at length Hugh Capét
effeted his own eleftion to the prejudice of
Charles of Lorrain, intended to render the Crown,
which in falt was a fief, hereditary in his owa
family §, he eftablithed the hereditarifhip . of
,ﬁefs‘ as a general principle; and from this epoch,
authors date the complete eftablithment of the
feudal fyftem in France.

* The fiefs were originally called, terree jure bencfeii
conceffee ; and it was not till under Charles le Gros that the
term fief began to be in ufe. See Bexericivm, Glof. Dz
Cange.

§ 4pud Frantos vero, fenfim pedé}eniimgue, Jure hereditaris
" ad haredes fubinde tranfierunt feuda ; quod lnbente JSeculo nons
Jgncepit. 'See FEupum, Du Cange.

¥ Hottoman has proved beyond a doubt, in his Francon
Galliz, that, under the two firft races qf Kings, the Crown
of France was elettive. The Princes of the reigning family
‘had nothing more in their favour than thecuftom of chufing
pne of that houfe. '

On
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On the other hand, the Lords who gave their
fuffrages to Hugh Capet, forgot not the intereft
of their own ambition. They completed the
breach of thofe feeble ties which fubjected them
to the royal authority, and became every where
independent. They left the King no juri{dittion
cither .over themfelves, or their Vaflals; they
referved the right of waging war with each other;
they even aflumed the fame pnivilege, in certain
cafes, with regard to the King himfelf *; fo
that if Hugh Capet, by rendering the Crown
hereditary, laid the foundation of the greatnefs
of his family, and of the Crown itfelf, yet he
added little to his own -authority, and acquired
fcarcely any thing more than 2 nominal fupe-
riority over the number of Sovereigns who then
fwarmed in France t.

But

# The principal of thefe cafes was when the King refufed
to appoint Judges to decide a difference between himfelf
and one of his firft Barons; the latter had then a right
to take up arms againft the King; and the fubordinate
Vaffals were fo dependent on their immediate Lords, that
they were obliged to follow them againft the Lord Pa-
ramount. St. Louis, though the power of the Crown
was in his time much increafed, was obliged tb éonﬁrm
both this privilege of the firft Barons, and this obligation
of their Vaffals,

¥ ¢ The Grandee$ of the Kingaom,” fays Mezeray.
¢ thought that Hugh Capet ought to put up with a;l;

! ¢ their

7
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But the eftablithment of the feudal fyftem in

England was an immediate and fudden confe-
quence of that conqueft which introduced it
Befides, this conqueft was made by a Prince who
kept the greater part of his army in his own
pay, and who was placed at the head of a peo-
ple over whom he was an hereditary Sovereign :
circumftances which gave a totally ’diffcrent turn
to the-Government of that kingdom.
Surrounded by a warlike, though a con-
quered Nation, William kept on foot part
of his army. The Englith, and after them
the Normans themftlves, having revolted, he
cruthed both; and the new King of England,
at the head of viftorious troops, having to do
with two Nations lying under a reciprocal
check from the enmity they bore to each other,
and moreover equally fubduéd by a fenfe
of their unfortunate attempts of refiftance,
found himfelf in the moft favourable circum-.
ftances for becoming an abfolute Monarch; and

¢ their infults, becaufe they had placed the Crown on
¢ his head : nay, fo great was their licentioufnefs, that, on
¢¢ his writing to Audebert, Vifcount of Perigueux, order-
“ ing him to raife the fiege he had laid to Tours, and afk-
% ing him, by way of reproach, who had made him a
¢ Vifcount ? that Nobleman haughtily anfwered, No# yox,
“« Zut ‘thefe who made you & King, [Non pas vous, mais
¢ ceux qui vous ont fait Roi.]”

‘ his
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his laws, thus promulgated in the midft as it
were of thunder and lightning, impofed the
yoke of defpotifm both on the victors.and the
vanquifhed.

He divided England into fixty thoufand two
hundred and fifteen military fiefs, all held of
the Crown; the pofleflors of which were, on
pain of forfeityre, to take up arms, and repair
to his ftandard on the firft fignal: he fubjeéted
not only the common people, but even the Ba-
rons, to all the rigours of the feudal Govern-
ment : he even impofed on them his tyrannical
foreft laws *. ,

He affumed the prerogative of impofing
taxes. He invefted himfelf with the whole
executive power of Government. But what
was of the greateft confequence, he arrogated
to himfelf the moft extenfive judicial power by
the eftablithment of the Court which was called
Aula Regs,—a formidable tribunal, which re-

1

* He referved to himfelf an_ exclufive privilege of
killing game  throughout England, and enafted the fe-
vereft penalties on all who fhould attempt it without his
permiflion.  The fuppreflion, or rather'mitigation of théfe
penalties, was one of the articles of the Charia de Forefta,
which the Barons afterwards obtained by force of arms.
Kullvi de cetero amitint witam, vel membra, e wonaiions

aofira.  Ch. de Foirceft. Art. 10.

8 ' ceived
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ceived appeals from all the courts of the Ba-
rons, and decided in the laft refort on the eftates,
honour, and lives of the Barons themfelves ;
and which, being wholly compofed of the great
officers of the Crown, removable at the King’s
pleafure, and having the King himfelf for Pre-
fident, kept the firft Nobleman in the Kingdom
under the fame controul as the meaneft fubject.
Thus, while the Kingdom of France, in
confequence of the flow and gradual formation
of the feudal government, found itfelf, in the
iffue, compofed of a number of parts fimply
placed by each other, and without any recipro-
cal adherence, the Kingdom of England on
the contrary, in confequence of the fudden and
violent introduétion of the fame fyftem, became
a compound of parts united: by the ftrongeft
ties; -and the regal Authority, by the preffure of
its immenfe weight, confolidated the whole into
one compaét indifloluble body.
To this difference in the original Con{htu-
" tion of France and England, that is, in the
original power of their Kings, we are to attri-
bute the difference, fo little analogous to its
original caufe, of their prefent Conftitutions.
This it is which furnithes -the folution of a pro-
blem which, I muft confefs, for a long time
perplexed me, and explains the reafon why,
of
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of two neighbouring Nations, fituated almofk
under the fame climate, and having one com-
mon origin, the one has attained the fummit of
liberty, the other has gradually funk under an
abfolute Monarchy.

In France, the royal Authority was indeed
inconfiderable ; but this circumftance was by no
means favourable to the general liberry. The
Lords were every thing; and the bulk of the
Nation were accounted nothing. All thofe wars
which were made on the King, had not liberty
for their obje&; for-of this the Chiefs al
ready enjoyed but too great a fhare : they were
the mere effect of private ambition or caprice.
The People did not engage in them as aflo-
ciates in the fupport of -a caufe common to all ;
they were dragged, blindfold, and like flaves,
to the ftandard of their Leaders. In the mean
time, as the laws by virtue of which their Ma-
fters were confidered as Vaflals, had no relation to
thofe by which they were themfelves bound as
fubjects,—the refiftance, of which they were made
the inftruments, never produced any advanta-
geous confequence in their favour, nor did it
eftablifh any principle of freedom. that was in any
cafe applicable to them.

The inferior Nobles, who fhared in the inde-
pendence of the fuperior Nobility, added alfo

the
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the effets of their Gwn infolence to the défpotifn
of fo many Sovereigns; and the people, wearied
out by fufferings, and rendered defperate by
oppreffien, . at times attempted to revolt. But
being parcelled out into fo many différent States,
they .could hever perfc&]y agree, either in the
nature, or the times of their complaints. The
nfurre&xons, which ought to have. been general,
were only fucceflive and particular. In the
mean time, the Lords, ever uniting to ayenge
their common caufe as Mafters, fell with irrefifti-
ble advantage on Men who were divided; the
People were thus feparately, and by force,
brought back to their former yoke; and Liberty;
that ‘precious offspring, which requm:s fo many
favourable circumftances to fofter it, was every
where ftifled in its birth *,

At length, when by conquefts, by efcheats,
or by Treaues, the feveral Provinces came to be

re- umted-i- to the extenﬁve and continpally in-~
' crcaﬁng

0

* It may be feen in Mezeray, how the Flemings, at the
time'of the great revolt which was caufed, as he fays, ¢ by
« the inveterate hatred of the Nobles (les Gentils-hommes) ™
4 againft the people of Ghent,” were cr ufhed by the union
of almoft all the Noblllty of France.—Sce Mexzeray, Re:a'n
¥ Chatles V1.

+ The word  re-unjon expreﬂ"es in the French law, or

C Hiftory,
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creafing dominions of the. Monarch, they be-

came fubjeét to their new Mafter, already trained
to

Hiftory, the reduction of a Province to an immediate de-
pendence on the Crown. The French lawyers, who
were at all times remarkably zealous for the aggrandife-
ment of the Crown (a zeal which would  not have been
blameable, if it had been exerted only in the fuppreflion
of lawlefs Ariftocracy) always contended that when a
province once came into the poffeffion of the King, even
any private dominien of his before he acceded to the
Throne, it became re-anited for ever: the Ordonnance of
Moulins, in the year 1566, has fince given a thorough
fanétion to thefe principles. The re-union of a province
might be occafioned, firft, by the cafe juft mentioned, of
the acceflion of the poffeffor of it to the throne; thus, at
the accefion'of Henry IV. (the fifter of the late Kiﬁg be-
ing excluded by the Salic law) Navarre and Bearn were
re-united, Secondly, by the felony of the poffeflor, when
the King was able to force by dint of arms, the Jjudg-
ment paffed by the Judges he had appointed: thus the
fmall Lordthip of Lambouillet was feized upon by Hugh
Capet : or which authors remark that it was the firft-dos
,minion that was re-united: and the duchy of Normandy
was afterwards taken in the fame manner by Philip Au-
guftus from John King of England, condemned for the
murder of Arthur Duke of Britanny. Thirdly, by the laft
will of the poflefior: Provence was re-united in this man-
ner,- .un,der the reign of Louis XI. Fourthly, by inter-
marnages‘ g this was the cafe of the county of Champagne,
ux']der Philip the Fair; and of Britanny ‘under Francis I.
Fifthly, by the failure of heirs of the blood, and fome-

times
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to obedience. The few privileges which the
Cities had been able to preferve, were little re-
{pected by a Sovereign who had himfelf entered
into-no engagement for that purpofe; and, asthe
re-unions were made at different times, the King
was always in a ¢ondition to overwhelm every new
Province that accrued to him, with the weight of
all thofe he already poffefied. .
As a farther confequence. of thefe differences
between the times of the re-wwions, the feveral
parts of the Kingdom entertained no views of

times of heirs male: thus Burgundy. was feized upon by
Louis X1. after the death of Charles the Bold, Duke of that
Province. Laftly, by purchafes: thus Philip of Valois
_purchafed the Barony of Montpellier; Henry IV. the
Marquifate of Saluces; Louis .XIII. the Principality of
Sedan, &c.

Thefe different Provinces, which with others united, oy
re- umted aftex a like manner, now compofe the French
Mbnal‘chy, not only thus conferred on their refpe&lve So-
vereigns différent titles; but alfo differed fiom each other
with refped to ‘the:laws. which they followed, and fll.
follow :- the one are governed by the Roman law, and are
cal]ed Pay: de Droit éerit; the others follow partlcular
cuﬂom;, Wthh in proceﬂs of 'time have been fet down in
Wi iting, and are called Pay: de Drozt Coutumitr In thofe
Provinées the people had, at times, pnrchafed pr1v1leges
from:their Princes, whichi.in the different Provirces were
alfo different, according to the wants and témper of the
Princes who granted them,

Cz affifting
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aflifting each other. 'When fome reclaimed their
privileges, the others, long fince reduced to fub-
jection, had already forgotten their’s. Befides,
thefe privileges; by reafon of the differences of
the Governments under which the Provinces had
formerly been held, were alfo almoft every where
different: the circumftances which happened in
one place, thus bore little affinity to thofe which
fell out in another; the fpirit of union was loft,
or rather had never exifted: each Province,
reftrained within its particular bounds, only ferved
to infure the general fubmiffion; and the fame
caufes - Wblch had reduced that warlike, fpirited
Nation, to ayoke of fubjection, concurred alfo to
keep them under it.

Thus Liberty . perithed in France, becaufe it
wanted a favourable culture and proper fitua-
tion. Planted, if I may fo exprefs myfelf, but
jult beneath the furface, it prefently expanded,
and fent forth fome large fhoots; but having
taken no root, it was foon plucked up‘.r- In
England, on the contrary, the feed dying: at a
great-depth, and being covered with an’ enor-
mous weight, feemed at firft to be fmothered;
but it vegetated with the greater force; it-im-
bibed a more rich and. abundant nourifhtnent ;
its fap and juice became better affimilated; and
it penctrated and filled up with ies roots the

whole
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whole body of the foil. It was the exceflive
power ‘of the King which made England free,
becaufe it was this very .excefs that gave rife to
the fpirit of union, and of concerted refiftance.,
Poffefied of extenfive demefnes, the King found
himfelf independent ; vefted with the moft
formidable prerogatives, he cruthed at pleafure
the moft powerful Barons in the realm: it was
only by clofe and numerous conféderacies,
therefore, - that thefe could refift his tyranmy;
they even were compelled to affociate the Peo-
ple in them, and make them partners of public
Liberty. ' ‘

Affercbled with their Vaffals in their great
Halls, where they difpenfed their hofpitality,
deprived of the amufements of more polithed
Nétions, natura]l}f inclined, befides, freely to
expatiate on objets of which their hearts were full,
their converfation naturally turned on the injuftice
of the public impofitions, on the tyranny of the
judicial proceedings, and, above all, on the’de-
tefted . foreft laws.

Deftitute of an opportunity of cavilling
about the meaning of laws, the ferms of which
were precife, or rather difdaining the refource
of fophiftry, they were naturally led to examine
into the firft principles of Society ; they en-
quired into the foundations of human authority,

C3 and
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and became convinced, that Power, wh.en' its
object is not the good of thofe who are fubject to
it, is nothing more than the right of the Jtrongeft,
and may be repreffed by the exertion of a fimilar
right.,

The different orders of the feudal Govern-
ment, as eftablithed in England, being con-
ne&ted by tenures exaltly fimilar, the fame
maxims which were laid down as true againft
the Lord paramount in behalf of the Lord.of
an upper fief, were likewife to be admitted
againft the latter, in behalf of the owner of an
inferior fief. The fame maxims were alfo to be
applied to the poffeffor of a ftill lower fief : they
farther defcended to the freeman, and to the
peafant; and the fpirit of liberty, after having
circulated through the different branches of the
feudal fubordination, thus continued to flow
through fucceflive homogeneous channels; it
forced a paffage to itfelf into the remoteft ramifi-
cations; and the principle of primeval equality
became every where diffufed and eftablithed.
A facred principle, which neither injuftice nor
ambition can erafe ; which exifts in every breaft,
and, to exert itfelf, requires only to be awakened
among the numerous and opprefled clafles of
Mankind,

But
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But when the Barons, whom their perfonal
confequence had at firft caufed to be treated
with caution and regard by the Sovereign, be-
gan to be no longer fo,—when .the tyrannical
laws of the Conqueror became ftill more ty-
rannically executed,—the confederacy, for which.
the general oppreffion had paved the way, in-
ftantly took place. The Lord, the Vaffal, the
inferiot Vaffal, all united. They even implored
the affiftance of the peafants and cottagers; and.
that haughty averfion with which on the Conti-
nent the Nobility repdid the induftrious hands
which fed them, was, in England, compelled to
yield to the prefling neceffity of fetting bounds to
the Royal authority.

The People, on the other hand, knew that
the caufe they were called upon, to defend,
was a caufe common to all; and they were fen-~
fible, befides, that they were the neceffary fup-
porters of it.  Inftructed by the example of their
Leaders, they fpoke and ftipulated conditions for
themfelves: they infifted that; for the future,
every individual fhould be entitled to the protec-
‘tion of the law; and thus did thofe rights with
which the Lords had firengthened themfelves, in
order to oppofe ‘the tyranny of the Crown, be-
corhe a bulwark which was in time to reftrain

their own.

Cs CHAP.
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CHAP IL

A fecond advantage England bad over France i—it
Sformed one undivided State.

IT was in the reign of Henry the Firft, about
forty years after the Conqueft, that we fee
the above caufes begin to operate.  This
Prince having afcended the throne to the ex-
clufion of his elder brother, was fenfible that he
had no other means to maintain his power than
by gaining the affection of his fubjelts; but, at
the fame time, he perceived that it muft be
the affection of the whole nation: he, therefore,
not only mitigated the rigour of the feudal laws.
in favour of the Lords, but alfo annexed as a
condition to the Charter he granted, that the
Lords fhould allow the fame freedom to their
refpective Vaffals.  Care was even taken to
abolith thofe laws of the Conqueror which lay
heavieft on the lower claffes of the People ®.

Under

* Amongft others, the law of the Curfen. It might
be matter of curious difeuffion to inquire what the Anglo~
Saxon Government would in procefs of time have become,
and of courfe the Government of England be, at this er€-

fent
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Under Henry the Second, liberty took a
farther ftride; and the ancient Tvial &y Jury,
a mode of procedure which is at prefent one
of the moft valuable parts of the Englith
law, made again, though imperfeétly, its ap-
pearance.

But thefe caufes, Wthh had worked but
ﬁlently and flowly under the two Henrys, who
were Prinees in fome degree .juft, and of
great 'capacity, manifefted themfelves at once
under .the defpotic’ reign .of King John. The
royal prerogative, -and. the foreft laws, having
been exerted by this Prince to a degree of ex-
ceffive feverity, he foon beheld a general confe
deracy formed againft him:—and here we mutt
obferve another circumftance, -highly advantage-
ous, as well as peculiar to England. o

England was not, like France, an aggrega-
tion of a -number of different Sovereignties:

fent time, if the event of the Conqueft had never taken
place; which, by conferring an immenfe as well as unufual
power on the head of the feudal Syftem, compelled the
Nobility to contract a lafting and.fincere union with the
People. It is very probable that the Englith Government
. would at this day be the fame as that which long prevailed
in Scotland, where the King and Nobles engrofled, jointly
or by turns, the whole power in the State, the fame as in
Sweden, the fame as mn Denmalk —countries whence the
An glo-Saxons came,’

it
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it formed but one State, and acknowledged
but one Mafter, one general title. The {ame
laws, the fame kind of dependence,. ;onfe-
quently the fame notions, the fame interefls,
prevailed throughout the whole. The cxtre-
mities of the kingdom could, at all times,
unite to give a check to the exertions of an
unjuft power. From the river Tweed to Portf-
mouth, from Yarmouth to the Land’s End, all
was in motion: the agitation increafed from
the diftance like the rolling waves of an exten-
five fea; and the Monarch, left to himfelf,
and deftitute of refources, faw himfelf attack-
ed on all fides by an univerfal combination of
his fubjedts.

. «No fooner was the ftandard fet up againft
John, than his very Courtiers forfook him.
In this fituation, finding no part of his King-
dom lefs irritated againft him than another,
baving no detached province which he could
engage in his defence by promifes of pardon,
or of peculiar conceffions, the trivial though
never-failing refources of Government, he was
compelled, with feven of his attendants, all that
remained with him, to fubmit himfelf to the dif-
pofal of his fubje&s,—and he figned at Runing
Mead* the Charter of the Foreft, together

* Anno 1213.

: with
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with that' famous charter, which, from its fu-
perior and extenfive importance, is denominated
Magna Charta. ,

By the former, the moft tyrannical part of
the foreft laws was abolifhed; and by the lat-
ter, the rigour of thc feudal Jaws was greatly
mitigated in favour of the Lords. But this
Charter ‘did not ftop there; "conditions were
alfo ftipulated in favour. of the numerous body
of the people who had concurred to obtain it,
and who claimed, with {word in hand, a fhare
in that fecurity it was meant to eftablith. It was
hence inftituted by the Great Charter, that the
fame fervices which were remitted in favour of
the Barons, fhould be in like manner remitted
in favour of their Vaffals, This Chafter more-
over eftablifhed an equality of weights and
meafures throughout England ; it exempted the
Merchants from arbitrary impofts, and gave
them liberty to enter and depart the Kingdom
at' pleafure; it even extended to the loweft or-
ders of the State, fince it .enalted, that the Vil-
Lain, or Bondman, fhould not be fubject to the
forfeiture of his implements of tillage. Laftly,
by the twenty-ninth article of the fame Char-
ter, it was enacted, that no fubjet fhould be
exiled, or in any fhape whatever molefted,
either in his perfop or effects, otherwife than

by
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by judgment of his peers, and according to thé
law of the land *,—an article fo important,
that it may be faid to comprehend the whole
end and defign of political'focietics :—and from
that moment the Englith would. have ‘been a
free People, if there were not an immenfe di-
ftance between the making of laws, and the ob-
ferving of them.,

But though this Charter. wanted moft of
thofe fupports which were neceffary to infure
refpect to it,—though it did not fecure to the
poor and friendlefs any certain and legal me-
thods of obtaining the execution of it (pro-
vifions which numberlefs tranfgreffions alone
could, in procefs of time point out),—yet it
was a prodigious advance. towards -the efta-
blithment of public liberty. Inftead of the
general maxims refpeting the rights of the
People and the duties of the Prince (maxims’
againft which ambition perpetually contends,
and which it fometimes even openly and abfo-

#~ * ¢ Nullus liber homo capiatur, vel imprifonetar, vel
¢¢ diffefietur de libero tenemento fuo, vel libertatibus, vel
¢ liberis confuetudinibus fuis ; aut utlagetur, aut exuletur,
¢ aut aliquo modo deftruatur ; nec fuper eum ibimus, nec
“ fuper eum mittemus, nifi per legale judicium parjum
“ fuorum, vel per legem terrze. Nulli ‘vendemus, nulli

#¢ negabimus, aut differemus, juflitiam vel re€tum.” Magna

Chart. cap. xxix.
*

lutely
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lutely. denies), here was fubftituted a writetn
law, that is, a truth admitted by all parties,
which no longer required the fupport of argu-
ment. The rights and privileges of the indi-
vidual, as well in his perfon as in his property,
became fettled axioms. The Great Charter, at
firft enated with fo much folemnity, and after-
wards confirmed at the beginning of every fuc-
ceeding reign, became like a general banner
perpetually fet up for the union of all claffes
of the people; and the foundation was laid on
which thofe equitable laws were to rife, which
offer the fame ‘affiftance to the poor and weak,
as to the rich and powerful *.
Under
* The reader, to be more. folly convmced of ‘the’
reality of the cqufes ‘to which the liberty of England has
been here a{cx ibed, as well as to the truth of the obfera
vatlons ‘made at the fame time on the fituation of the peo-’
Ple of France, needs only to compare the Great Charter,
fo extenfive in:its-provifions, and in which the Barons
fipulated. in favour even of the Bondman, with the treaty
gonclyded between Lewis the Eleventh and feveral of the
P;;nces ,and Peers of Fnance, mtltled A Treagy made "at
Stt Maar, berween the Dukes tf .Nommnaﬁl, Calaérz, Ere-
tagne, Boméovmaz.r, Aurvergﬂe, Nemom:, the Counts of Chas
rolois, Armazgnar, and S, Pol, and atﬁe; Pnﬂce.r gf ance,
rg/en up in fupport of the puéhc goad, tf the one part H and‘
King Lewis the Eloventh qf' ;ﬁe other, Oﬂoéer 2;.9, 146 5.
In this Treaty, whlch was made in order to terminate a

war that was called the war for the Public good’ (pro “bono
: . Pub-
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Under the long teign of Henry ‘the Third;
the differences which arofe between the King
And the Nobles, rendered England a fcene of
confufion. = Amidft the viciffitudes which the
fortune of war produced 'in their mutual con-
fli@s, the People became flill more and more
{enfible of their importance, and fo did in con-
fcquénce both the King and the Barons alfo.
Alternately courted by both parties, they ob-
tained a confirmation of the Great Charter, and
even the addition of new privileges, by the
fratutes of Merton and of Marlebridge. But I
liaftcn to reach the grand epoch of the reign of
Edward the Firft,—a Prince, who, from his nu-
merous and prudent laws, has been denominated
the Englith Juftician, '

Poflefled of great natural talents, and fuc~
ceedx’ng a Prince whofe weaknefs and ihjp{’cice
had rendered his reign wnhappy, Edward was
fenfible that nothing but a firi& adﬁiixﬁf{raﬁien
of juftice, could, on the one fide, curb a Nobi-
lity whom the troubles of the preceding reign
had rendered turbulent, and, on the other, ap-

Publico), no provifion was made but concerning the parti-
colar power of a few Lords: not a word was inferted in
favour of the people. This treaty may be feen at large in
the piéces juftificatives annexed to the Mémoires de Philippe
de Comines.

peale
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peafe and conciliate the people, by fecuring the
_property of individuals. To this end, he made
jurifprudence the principal obje&t of his atten-
tion; and fo much did it improve under his
care, that the mode of procefs became fixed
and fettled ; Judge Hale going even fo far as
to affirm, that the Englifh laws arrived at once,
& quafi per faltum, at perfection, and that there
has been more improvement made in them dur-
ing the fr/ thirteen years of the reign of Edward,
than all the ages fince his time have done,,

But what renders this @ra particularly intereft-
ing, is, that it affords the firft inftance of the
-admiffion of the Deputies of Towns and boroughs
into * Parliament.

Edward, continually engaged.in wars, either
againft Scotland or on the Continent, feeing
moreover his demefhes confiderably diminifhed,
was frequently reduced 'to.the moft prefling ne-
ceflities. But though, in confequence of -the
fpirit of the times, he frequently indulged him-

Zf in particular alts of injuftice, yet he per-
ceived that it was impoffible to extend a general
oppreffion over a body of Nobles, and a People,

* I mean their legal otigin ; for the Earl of Leicefter,
who had ufurped the ‘power during part of ‘the preced-
ing reign, had called Tuch Deputies up to Parliament be-
fore Ce :

who
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who fo well knew how to unite in a common
caufe. In order to raife fubfidies, therefore, he
was obliged to employ 2 new method, and to
endeavour to obtain through the confent of the
People, what his »Pnede'cc‘eﬁ'ors had hithf:rto €X=
pected from their own power. ‘The theriffs were
ordered to invite the Towns and Boroughs of
the different Counties to fend Deputies to Par-
liament,—and it is from this zra that we
are to date the origin of the Houfe of Coni-
mons *. ‘

It muft be confeffed, however, that thefe
Deputies of the People were not, at firft,
poffeffed of any confiderable authority. They
were far from enjoying thofe extenfive privileges
“which, in-thefe days, conftitute the Houfe of
Commons a collateral part of the Government :,
they were in thofe times called up only to pro-
vide for -the wants of the King, and approve
of the refolutions taken by him and. the affem-
bly of the Lordst., But it was neverthelefs

: a great

* Anno 11293, ‘

‘-}; The end mentioned in the Summons fent to the Lords,
was de arduis negotiis regni trafaturi €5 confilium impen-
Juri s the Summons fent to the Commons was, ad facien-
dum €5 confentiendum, The power enjoyed by. the latter
was even inferior to what they might' have expected from
the Summons fent to them: % In moft of the anciént Sta-

tutes
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a great point gained, to have obtained the
right of uttering their complaints, affembled
in 2 body and in a legal way—to have acquired,
inftead of the dangerous refource of infurrec-
tions, a lawful and regular mean of influencing
the motions of the government, and thenceforth
to have become a part of it., Whatever difad--
vantage might attend the ftation at firft allotted
to the Reprefentatives of  the People, it was foon
to be compenfated by the preponderance the
People neceffarily acquixe, when they are enabled
to a& and move with method, and. efpec1a]1y with
concertt.

‘ And—l

¢ tutes they are not fo much as named ; and in feveral,
¢ even when they are mentionéd, they are diftingunifhed as
¢ petitioners merely, the Affent of the Lords being expreffed
s in contradiftinétion to the Requeft of the Commons.” See
on this fubje& the Preface to the Colle@tion of the Statutes
at large, by Ruffhead, and the authorities quoted therein.
4 France had indeed alfo’ her affemblies of the General
Eftates of the Kingdom, in the fame manner as England had
her Parliament ; but then it was only the Deputies of the
Towns within the partlculal domain of the Crown, that s,
for a very fmall part of the Nation, who, under the name of
the Third Effate, were admitted in thofp Eftates ; and it is
eafy to conceive that they acquired no great influence in an
affembly of‘Sovegeigh; who 'gave'the law to their Lord Para-
' D ~ mount.
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And indeed this privilege of naming Res
prefentatives, infignificant as it might then ap-
pear, prefently manifefted itfelf by the moft-
confiderable effets. In fpite of his relutance,
and after many evafions unworthy of fo great
a King, Edward was obliged to confirm the:
Great Charter; he even confirmed it eleven
times in the courfe of his reign. It was more-
over enatted, that whatever fhould be done con«
trary to it, fhould be null and vord; -that it
fhould be read twice a year in all Cathedrals;
and that the penalty of excommunication thould
be denounced againft any one who thould prefume
to violate it¥*,

At length he converted into an eftablithed
law a privilege of which the Englith had hi-
therto had only a precarious enjoyment; and,
in the ftatute de Tullagio non concedendo, he de-
creed, that no tax thould be laid, nor impoft
levied, without the joint confent of the Lords
ahd Commons f. A moft important Statute

this,

mount. Hence, when thefe difappeared, the maxim became
immediately eftablithed, T#e will of the King is the will of the
Law. Inold French, Que veut le Roy, ff veut la Loy.

* Confirmationes Chartarum, cap. 2, 3, 4.

t ¢ Nullum tallagium vel auxilium, _per nos, vel
¢ heredes noftros, in regno noftro ponatur feu levetur,

s fine
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this, which, in conjun&ion with Magna Charta,
forms the bafis of the Englith Conftitution.  1f
from the latter the Englifh are to date the origin
of thelr liberty, from ‘the former “they are to
date the eftablithment of it; and as the Great
Charter. was the bulwark that proteéted the
frecedom of individuals, fo was the Statute mn
queftion the engine which proteted the Charter
itfelf, and by the help of which the People were
thenceforth to make legal conquefts over the au-
thority of the Crowa,

This is the period at-which we muft ftop, in
order to take a diftant view, and contemplate the
different profpect which the reft of Europé then
prefented.

.The efficient caufes of ﬂavery were daily
opgratmg and gaining ftrength.. The independ-
ence of the Nobles on the one hand, the igno-
rance and weaknefs of the People on the other,
continued to be extreme: the feudal government
ftill continued to diffufe oppreflion and mifery;
-and fuch was the cenfufion of it, that‘it even took
away all hopes of amendment.

‘France, flill bleeding from the extravagance
of a Nobility inceffantly engaged in 'groﬁn_dleG

)
% fine voluntate & affenfu Archiepifcoporum, Epifcoporum,
¢ Comitum, Baronum; Militum, Burgenfium, & aliorum
¢ Jiberorum hom’ de'regno noftro.”  Stat. an; 23 Ed. L
D2 , wars,.
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wars, either with each other, or with the King,
was again defolated by the tyranny of that fame
Nobility, haughtily jealous of their liberty, or
rather of their anarchy*. The People, op-
preffed by thofe who ought to have guided and
protected them, loaded with infults by thofe
who exifted by their labour, revolted on all fides.
_But their tumultuous infurrections had {carcely
any other objet than that of giving vent to the
anguifh with which their hearts were full., They
had no thoughts of entering into a general com-
bination ; ftill lefs of changing the form of the
Government, and laying a regular plan of ‘pub-
lic liberty.

Having never extended their views beyond
the fields they cultivated, they had no concep-
tion of thofe different ranks and orders of Men,
of thofe diftin&t and oppofite privileges and
prerogatives, which are all neceffary ingredients

* Not contented with oppreflion, they added infult.
« When the Gentility”” fays Mezeray, « pillaged and
¢ committed exaltions on the peafantry, they called the
¢ poor fufferer, in derifion, Faques binkomme (Goodman
¢ James.) This gave rife to a furious fedition, which
¢ was called the Faguerie, It began at Beauvais in the year
@ 1354, extending itfelf into moft of the Provinces of
¢ France, and was not appeafed but by the defiruction of

¢« pait of. thofy unhappy viétims, thoufands of whom were
¢ flaughtered.”

-~

of
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of a free Conftitution, Hitherto confined to
the fame round of ruftic employments, they
little thought of that complicated fabric, which
the more informed themfelves cannot but with
difficulty comprehend when by a concurrence
of favourable circumftances, the f’cru&ure has
at length been reared, and ftands difplayed to
their view.

In their fimplicity they faw no other remedy
for the national evils than the general eftablith-
ment of the Regal power, that is, of the autho-
rity of one common uncontrouled mafter ; and
only longed for that time, which, whilé it gra-
tified their revenge, would mirigate their fuffer-
ings, and reduce to the fame level both the op-
preflors and the opprefled.

The Nobzhty, on the other hand, bent folely
on the enjoyment of a momentary independ-
ence, irrecoverably loft the affection of the
only Men - who miight in time fupport them ;
and, equally regardlefs of the dictates of hu-
manity and of prudence, they did not perceive
the gradual and continual advances rof the royal
authority, which was foon to overwhelm them
all. Already were Normandy, Anjou, Langue-
doc, and Touraine, re-united to the Crown;
Dauphiny,, Champagne, and part of Guienne,
were foon to follow : France was doomed at

D3 length
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Tength to fee the reign of Lewis the Eleventh 3
to fee her General Eftates firft become ufelefs,
and be afterwards abolifhed. '

It was the deftiny of Spain alfo to behold
her - feveral Kingdoms united under one Head ;
—the was fated to be in time ruled by Ferdi-
nand and Charles the Fifth*. And Ger-
many, where an eletive Crown prevented the
re-unions +, was indeed to acquire a few free

Cities 5

* Spain was originally divided into twelve Kingdorus,
befides Principalities, which by Treaties, and efpecially
by Conquefls, were collefted into three Kingdoms ;
thofe of Caftile, Aragon, and Granada. Ferdinand the
Fifth, King of Aragon, married Ifabella, Queen of Caf-
tile ; they made a joint Conqueft of the Kingdom of Gra-
nada, and thefe three kingdoms, thus united, defcénded,
in 1516, to their grandfon Charles V. and formed the
Spanifh Monarchy. At this ‘zra, the Kings of Spain be-
gan to be abfolute ; and the States of the Kingdoms of
Caftile and Leon, ¢ affembled at Toledo, in the month
¢ of November, 1539, were the laft in which the three
‘¢ orders met ; that is, the Grandees, the Eccleﬁaﬁiesz
¢ and the Deputies of the Towns.,” See Ferrara’s Gerieral
Hiftory of Spain.

-+ The k\ingdom of France, as it ftood under Hugh
Capet and his next_Succeffors, may, with a great degree
of exadinefs, be compared with the. German Empire as
it exifts at prefent, and alfo exifted at that time : but the
Imperial Crown of Germany having, throug‘h a conjunc.

tion
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Cities; but her people, parcelled into fo many
different dominions, ~ were deftined to remain
fubject to the arbitrary yoke. of fuch of her
different Sovereigns as fhould be able to main-
4ain their power and independence. In a word,
the feudal tyranny which overfpread the Con-
tinent, did not comipenfate, by any preparation
of diftant advantages, the prefent calamities it
¢aufed ; nor was it to leave behind it, as it difap-
peared, any thing but 2 more regular kind of
Defpoti{m. ,

But in England, the fame feudal {yftem, after
having fuddenly broken in like a flood, had de-
pofited, and fill continued to depofit, the noble
feeds of the fpirit of liberty, union, and fober
refiftance. So early as the timés of Edward,
the tide was feen gradually to fubfide : the laws
which protect the perfon and property of (the
individual, began to make their appearance ;

tion of circumftances, continued elective, the German
Emperor, though veflted with more high-founding ;;re-
.rogatives than even the Kings of France, laboured under
very eflential difadvantages : they could not purfue a plan
of aggrandifement with the fame fteadinefs as a line of
hereditary Sovereign‘s ufu,a]ly do ; and the right to ele&t
them, enjoyed by the greater Princes of Germany, pros
cured a fufficient power to._thefe, to protect themfelves,
as well as the lefler Lords, againft the power of the
Crown,

D4 that



4o THE CONSTITUTION

that admirable Conftitution, the refult of a
threefold power, ' infenfibly arofe * ; and the eye
might even then difcover the verdant fummits
of that fortunate region that was deftined to be
the feat of Philofophy and lecrty, which are in-

feparable companions.

¥ « Now, in my opinion,” fays Philippe de Comines,
in times not much pofterior to thofe of Edward the Firft,
and with the fimplicity of the language of his times, ¢among
« a]] the fovereignties I know 1in the world, that in which
¢ the public good is beft attended to, and the leaft violence
< exercifed on the people, is that of England,” Mémoires de
Comines, tom. L lib. v. chap. xix.

CHAP.
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CHAPTER T
The Subjeft continyed.

T HE Reprefentatives of the Nation, and
of the whole Nation, were now admitted
into Parliament: the great point therefore was
gained, that was one day to procure them the
great influence which they at prefent poflefs ; and
the {fubfequent reigns afford continual inftances of
its fucceflive growth,

Under Edward the Second, the Commons be-
gan to annex petitions to the bills by which they
granted fubfidies ; this was the dawn of their le-
giflative authority. Under Edward the Third,

- they ‘declared they would not in future acknow-
ledge any law to which they had not exprefsly
affented. Soon after this, they exerted a privi-
lege in which confifts, at this time, one of the
great balances of the Conftitution: they im-
peached, and procured to be condemned, fome
of the firft Minifters of State, Under Henry
the Fourth, they refufed to grant fubfidies before
an anfwer had been given to their petitions, In
a word, every event of any confequence was at-
tended with an increafe of the power of the Com-

mons ;
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1nons ; increafes indeed but flow and gradua]
but which were peaceably and legally effeéted,
and were the more fit to engage the attention of
the People, and coalefce with the ancient prin-
ciples of the Contftitution.

Under Henry the Fifch, the Nation was en-
tirely taken up with its wars againft France ;
and,in the reign of Henry the Sixth began the
fatal contefts between the houfes of York and
Lancafter. The noife of arms alone was now
to be heard: during the filence of the laws al-
ready in being, no thought was had of -enacting
new ones: and for-thirty years together, Eng-
land prefents a wide fcene of flaughter and defo-
lation, , :

At lenoth under Henry thc Seventh,  who,
by his intermarriage with the houfe of York,
united the pretenfions of the two families, a
general peace was re-eftablithed, and the pro-
fpe& of happier days feemed to open on the
Nation.  But the long and violent agitation
under which it had laboured, was ta be fol-
lowed by a long and painful recovery. Henry,
mounting the throne with fword in hand, and in
great meafure as a Conqueror, had promifes
to fulfil, as well as injuries to avenge. In the
mean time, the People, wearied out by the ca-

lamities
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lamities they had undergone, and longing only
for repofe, abhorred even the idea of refiftance ;
fo that the remains of an almoft exterminated
Nobility beheld themfelves left defencelefs, and
abandoned to the mercy of the Sovereign,

' The Commons, on the other hand, accuftomed
to act only a fecond part in public affairs, and
finding themfelves bereft of thofe who had hi-
therto been their Leaders, were more than ever
afraid to form, of themfelves, an oppofition.
Placed immediately, as well as the Lords, under
the eye of the King, they beheld themfelves
expofed to the fame dangers. Like them, there-
fore, they purchafed their perfonal fecurity at
the expence of puhblic liberty; and in reading
the hiftory of the two firlt Kings of the houle of
Tudor, we imagine ourfelves reading the rela-
tion given by Tacitus, of Tiberius and the
Roman Senate *.

The time, therefore, ‘feemed to be artived,
ai:, which England muft fubmit, in its turn, to the
fate of the other Nations of Europe. All thofe
barriers which it had raifed for the defence of its li-
berty, feemed to have only been able to poftpone
the inevitable effets of Power.

* Quanto quis illufirior, tants magis falfi ac fefiinantes,

_But
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But the remembrance of their ancient laws, of
that great charter {o often and fo folemnly con-
firmed, was too deeply impreffed on the minds of
the Englith, to be effaced by tranfitory evils.
Like a deep and extenfive ocean, which preferves
an equability of temperaturb amidft all the vi-
ciffitudes of feafons, England ftill retained thofe
principles of liberty which were fo univerfally
diffufed through all orders of the People, and
they required only a proper opportunity to mani-
feft themfelves.

. England, befides, ftill continued to poflefs the
immenfe advantage of being one undivided State,

Had it been, like France, divided into feveral
diftin& dominions, it would alfo have had fe-
veral National Aflemblies. Thefe Aflfemblies,
being convened at different times and places, for
this and other reafons, never could have aéed in
concert ; and the power of withholding fubfidies,
a power fo important when it is that of difabling
the Sovereign, and binding him down to inac-
tion, would then have only been the deftru&ive
privilege of irritating a Mafter who would have
eafily found means to obtain fupplies from other
quarters.

The different Parliaments or Aflfemblies, of
thefe feveral States, having thenceforth no means

of
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of recommending themifelves to their Sovereign
‘but their forwardnefs in complying with his
demands, would have. vied with each other in
granting what it would not only have .been fruit-
lefs, but even highly dangerous, to refufe. The
King would not have, failed foon to demand, as
a tribute, a gift he muft have been confident
to obtain; and the outward form of confent
would have been left to the People only as
an additional means of opprefling them without
danger. ’ : ,

But the King of England_continued, even in
the time of the Tudors, to have but one Aflem-
bly before ‘which he could lay his wants, and
apply for relief. How great foever the increafe
of his power was, a fingle Parliament alone
could- furnifh him with the means of exercifing
it 3 and whether'it was that the members of this
Parliament entertained a deep fenfe of their ad-
vantages, or whether  private intereft exerted
itfelf in aid of patriotifm, they at all times
vindicated the right of granting, or rather refuf-
ing fubfidies; and, amidft the general wreck of
every thing they ought to have held dear, they
at leaft clung -obftinately to the.plank which
was deftined to prove the inftrument of their

prefervation.
Under
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Under Edward the Sixth, the abfurd tyrara
nical laws againft High Treafon, inftituted under
Henry the Eighth, his predeceffor, were abolith-
ed. But this young and virtuous Prince having
foon paffed away, the blood- thirfty Mary afto-
nithed the world with cruelties, which nothmg
but the fanaticifm of a part of her fubjeéts could
have enabled her to execute.

Under the long and brilliant .reign of Elizas
beth, England began to breathe a-new; and the
Proteftant religion, being feated once more on
the throne, brought with it fome more freedom
and toleration.

The Star-Chamber, that effetual inftrument,
of the tyranny of the two Henries, yet continu-
ed to fubfift: the inquifitorial tribunal of the
High Commiffion was even inflituted ; and the
yoke of arbitrary power lay ftill heavy on the
{ubject. But the general affetion of the people
for a Queen whofe former misfortunes had
created fuch a general concern, the imminent
dangers which England efcaped, and the ex-
treme glory attending that reign, leffened the
fenfe of fuch exertions of authority as would,
in thefe days, appear the height of 'Tyrann);,
and ferved at that time to juftify, as they
ftill do excufe, a Princefs whofe great talents,

though
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though not her principles of government, render
her worthy of being ranked among the greateft
Sovereigns. ‘

- Under the reign of the Stuarts, the Natioh
began to recover from its long lethargy. James
the Firft, a prince rather imprudent than tyran-
nical, drew back the veil which had -hitherto dif-
guifed fo many ufurpations, and made an often~
tatious dlfplav of what his predeceffors had been
contented to enjoy.

He was inceflantly afferting,. that the- authmxty
of Kings was not to be controuled, any more
than that of God himfelf. Like Him, they were
omnipotent ; and thofe privileges to which the
people fo clamoroufly laid claim, as their inhes
ritance and birthright, were no mere than an
effect of the grace and toleration of his royal an-
ceftors*.

Thofe prineiples, hitherto only filently adopted
in.the Cabinet, and in the Courts of Juftice,
had maintained -their: gro<und‘ in - confequence
of this very obfcurity. Being now announced
from the Throne, and refounded from the
pulpit, they f{pread an univerfal alarm: Com-
merce, befides, with its attendant 3grts,. and
above a-ll‘ that of printing, diffufed more falu-

A

* See hxs Declaratlon made in Parliamertt, in the years

1610 and 1621.

* tary
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tary notions throughout all orders of the peoPIC'é
a new light began to rife. upon the Nation
and the fpirit of oppofition frequently difplayed
itfelf in this reign, to which the Englith Mo-
narchs had not, for a long time paft, been accuf-
tomed.

. But the ftorm, which was only gathering in
clouds during the reign of James, began to mut-
ter under Charles the Firft, his fucceffor; and
the fcene which opened to view, on the acceffion
of that Prince, prefented the moft formidable
afpect.

The notions of religion, by a fingular con-
currence, united with the love of liberty: the
fame -fpirit which had made an attack on the
eftablithed faith, now direted itfelf to politics :
the royal prerogatives were brought under the
fame examination as the do&rines of the
Church of Rome had been fubmitted to; and
as a fuperflitious religion had proved unable
to fupport the teft, fo neither could an au-
thority, pretended unlimited, be expetted to
bear it.

The Commons, on the other hand, were reco-
vering from the aftonifhment into which the extine-
tion of the power of the Nobles had, at firft, thrown
them. Taking a view of the ftate of the Nation,
and of their own, they became fenfible of their

whole
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{rhole ﬁrength: they determined to make ufe of
it, and to repréfs a power which feemed, for fo
long a time, to have levelled every barrier. Find-
Ing among therifelves Meii of the greateft capa-
city, they undertook that important tatk with
method and by conftitutional means; and thus
had Charles to cope with a whole Nation put in
motion and dire@ed by an affebly of Statef-
men.

And here we muft obferve how different

were the effects produced in England, by the
annihilation of the power of the Nobility,
from thofe which the fame event had produced in
France:
_ In France, where, in confequence of the divi-
fion of the People; anid of the exorbitant power
of the Nobles,; the People were accounted no-
thing; when the Nobles themfelves were fupprefl-
éd, the work was completed.

In England, on the contrary, where the Nobles
éver vindicated the rights of the People equally
with their own,~in England, where the People
had fucceflively acquired moft effe€tual means of
influencing the motions of thé Government, and
above all were undivided; when the Nobles them-
felves were caft to the ground, the body of the
People food firm; and maintained the public li«
berty.

E FThe
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The unfortunate Charles, however, was to=
tally ignorant of the dangers which furrounded
him. Seduced by the example of the other

Sovereigns of Europe, he was not aware how
different; in reality, his fituation was from theirs :
he had the imprudence to exert with rigour an
authority which he had no ultimate refources
to fupport: an union was at laft effected in the
Nation; and he faw his enervated prerogatives
diffipated with a breath *. | By the famous adt,

* It might here be objected, that when, under Charlesthe
Firft, the régﬂ power was obliged to fubmit to the power of
the People, the king poffefled other dominions befides Eng-
land, viz. Scotland and Ireland, and therefore feemed to en-
joy the fame advantages as the Kings of France, that of reign-
ing over a divided Empire or Nation, But, to this it is to
be anfwered, that, at the time we mehntion, Ireland, fcarcely
civilifed, only increafed the neceffities, and confequently the
dependence, of the King: while Scotland, through the con-
junction of peculiar circumftances, had thrown off her obe-
dence. And though thofe two Stater, ever at prefent, bear
no proportion to the compac¢t body of the Kingdom of Eng-
land, and {eem never to have been able, by their union with
it, to procure to the King any dangerous refources, yet, the
circumftances which took place in both at the time. of the Re-
volution, or fince, fufficiently prove that it was no unfavour-
able circumftance to Englifh liberty, that the great crifis of
the reign of Charles the Firft, and the great advance which
the Conftitution was to make at that time, thould precede the
period at which the King of England might have been able
to call in the affiftance of two other Kingdoms,

called
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cAlled the Petition of Right, and another pofterior
a&, to both which he affented, the compulfory
loans and taxes, difguifed under the name of Bene-
volences, were declared to be contrary to law j
arbitrary imprifonments, and the exercife of the
martial law; were abolifhed ; the Court of High
Commiffion, and the Star-Chamber, were fup-
prefled *; and the Conftitution; freed from the
apparatus of defpotic powers with which the Tu-
dors had obfcured ir, was feftored to its ancient
luftre. Happy had been the People, if their Lead-
ers, after having executed fo noble a work; had
contented themfclves with the glory of being the
benefa&ors of their countty: Fappy had been
the King; if, obliged at laft to fubmit; his fubmif-
fion had been 'ﬁncere; and if he had become fuffi-
ciently fenfible, that the only refource he had left
was the affetion of his fubjedts.,

But Charles knew not how to furvive the lofs
of a power he had conceived to be indifputable :
he could net reconcile himfelf to limitations and
reftraints fo injurious, according to his notions, to

* The Star-Chamber differed frori all thé other Courts
of Law in this: the lattet wére governed only by the com-{
imon law, or immemorial cuftoms, and Aéts of Parliament 5
yvhereas the former of‘ten; ;dmigged for law the proclamations
of the King and Council, and grounded its judgments upon’
them. The abolition of this Tribunal, therefore, was juftly
looked upon as a great victory over regal Authority.

E 2z fove-



¢2 THE CONSTITUTION
fovereign authority. His difcourfe and condut
betrayed his fecret defigns ; diftruft took poflef-
fion of the Nation; certain ambitious perfons
availed themfelves of it to promote their own
views; and the ftorm, which feemed to have
blown over, burft forth anew. The contending
fanaticifm of perfecuting feckts joined in the con-
fli&k between regal haughtinefs and the ambition
of individuals; the tempeft blew from every point -
of the compafs; the Conflitution was rent afun-
der ; and Charles exhibired in_his fall an awful ex-
ample to the Univerfe.

. The royal power being thus annihilated, the
Englith made fruitlefs attempts to fubftitute a
republican Governiment in its ftead. ¢ It was a
¢ curious fpectacle,” fays Montefquieu, * to be-
< hold the vain efforts of the Englith to eftablith
¢ among themfelves a Democracy.” Subjeted, at
firft, to the power of the principal Leaders in the
Long Parliament; they faw that power expire,
enly to pafs, without bounds, into the hands of a
Proteftor. They faw it afterwards parcelled out
among the Chiefs of different bodies of troops;
and thus fhifting without end from one kind of
fubjection to another, they were at length con-
vinced, that an attempt to eftablifh liberty in
a great Nation, by making the people interfere
1 the common bufinefs of Government; is, of alt

attempts,
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attempts, the moft chimerical ; that the autherity
of all, with which men are amufed, is in reality
no more than the authority of a few powerful in-
dividuals who divide the Republic among them-
felves; and they at laft refted in the bofom of the
only Conftitution which is fit for a great State and
a frec People; I mean that in which a chofen
number deliberate, and a {ingle hand executes; but
in which, at the fame time, the public fatisfaétion
is rendered, by the genera] relation and arrange-
ment of things, a neceflary condition of the du-,
ration of Government,

Charles the Second, therefore, was called over;
and he experienced, on the part of the people, that
enthufiafm of affeétion which ufually attends the
return from a long alienation. He could not,
however, bring himfelf to forgive them the inex-
piable crime of which he looked upon them to
have been guilty. He faw with the deepeft con-
cern that they ftill entertained their former no-
tions with regard to the nature of the royal pre-
rogative ; and, bent upon the recovery of the an-
cient powers of the Crown, he only waited for an
opportunity to break thofe promifes which had
procured his reftoration.

" But the very eagernefs of his meafures fruf-
trated their fuccefs. His dangerous alliances
on the Continent, and the extravagant wars in

E 3 which,
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which he involved England, joined to the fre;
quent abufe he made of his authority, betrayed
his defigns. ‘The eyes of the Nation were foon
opened, and faw into his projects; when, con-
yinced, at length, that,nothing but fixed and ir-
refiftible bounds can he an effectual check on
the views and efforts of Power,, they refolved
finally to take away thofe remnants of defpo-
tifm which ftill made a part of the regal prero-
gative.
. The military fervices due to the Crown, the
remains of the ancient feudal tenures, had been
already abolithed: the laws againft heretics were
now repealed : the Statute for holding parliaments
once at leaft in three years was enacted; the Ha-
beas Corpus A&, that barrier of the Subjet’s
perfonal fafety, was eftablithed; and, fuch was
the patriotifm of the Parliaments, that it was
under a King the moft deftitute of principle,
that liberty received its moft efficacious fup-
ports.,y

‘At length, on the death of Charles, began
a reign which affords a moft exemplary leffon
both to Kings and Peop]c James the Second,
a prince of a more rigid difpofition, though
of a lefs comprehenfive under{’candmg\ than his
late brother, purfued ftill more openly the pro-
je€t which had already proved fo fatal to his fa-

mlly
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mily. He would not fee that the great altera-
tions which had fucceflively been effe¢ted in the
Conftitution, rendered the execution of it daily
more and more impraQicable: he imprudently
fuffered himfelf to be exafperated at a refiftance
he was in no condition to overcame ; and, hurried
away by a fpirit of defpotifm, and a monkith
zeal, he ran headlong againft the rock which was
to wreck his authority.

He not only ufed, in his declarations, the
alarming expreffions of Abfolute Power and Un-
limited Obedience—he not only ufurped to him-
felf a right to difpenfe with the laws; but more-
over fought to convert that deftructive preten-
fion to the deftruction of thofe very laws which
were held moft dear by the Nation; by endea-
vouring to abolith a religion for which they had
fuffered the greatef_’c qalamitics, in order to efta-
blith on its ruins a mode of faith which repeated
Ads of the Legiflature had profcribed,—and
profcribed, not becaufe it tended to eftablifth in
England the dotrines of Tranfubftantiation and
Purgatory, dorines in themfelves of no political
moment, but becaufe the unlimited power of the
Sovereign had always been made one of its prin-
cipal tenets._

To endeavour therefore to revive fuch a Re-
ligion, was not only a violation of the laws, but

E4 was,
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was, by one enormous violation, to pave the way
for others of a ftill more alarming nature. Hence
the Englifh, feeing that their liberty was artacked
even in its firft principles, had recourfe to that re-
medy which reafon and nature point out to the
People, when he who ought to be the guardian of
the laws becomes their deftroyer ; they withdrew
the aHeglance which they had {worn to James,
and thought themfelves abfolved from their oath
to 2 King who himfelf difregarded the oath he
had made to his People.

But, inftead of a revolution like that which
dethroned Charles the Firft, which was effeéted
by a great effufion of blood, and threw the ftate
into a general and terrible convulfion, the de-
thronement of James proved a matter of fhort
and eafy operation. In confequence of the pro-
greffive information of the People, and the cer-
tainty of the principles which now directed the
Natlon, the whole were unanimous. Al the
ties by which the People were bound to the
throne, were broken, as it were, by one fingle
fhocks and James, who, the moment before,
was a Monarch furrounded by fubjects, became
at ‘once a fimple individual in the midft of the
Nation.

« That which contributes, above all, to diftin-
guim this event as fingular in the annals of Man-
kind,
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kind, is the moderation, I may even fay, the le-
gahty, which accompanied it.  As if to dethrone
a King who fought to fet himfelf above the
Laws, had been a natural confequence of, and
ptovided for, by the principles of Government,
every thing remained in its place ; the Throne
was declared vacant, and a new line of fucceffion
was eftablithed.,

Nor was this all; care was had to repair the
breaches that had been made in the Conftitution,
as ‘well as to prevent new ones; and advantage
was taken of the rare opportunity of entering in-
to an original and exprefs compact between King
and People.

An Oath was required of the new King,
more precife than had been taken by his pre-
decefforst and it .was confecrated as a perpe-
tual formula of fuch oaths. It was @eter-—
mined, that to impofe taxes without the con-
fent of Parliament, as well as to keep up a
ﬁanding army in time of peace, are contrary
to law. The power, which the Crown had con-
ftantly claimed, of difpenfing with the laws,
was abolithed. It was enalted, that the fub-
je&, of whatever rank or degree, had a right
to prefent petitions to the King*. Lattly,

the

# The Lords and Commons, pr evious to the Coronation

of
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the key-ftone was put to the arch, by the
final eftablithment of the Liberty of the
Prefs . .

The Revolution of 1689 is therefore the third
grand zra in the hiftory of the Conftitution of
England, The Great Charter had marked out
the limits within which the Royal authority
ought to be confined ; fome outworks were raifed
in the reign of Edward the Firft; but it was at
the Revolution that the circumvallation was
completed,

It was at this @ra, that the true principles of
civil fociety were fully eftablithed. By the ex-
pulfion of a King who had violated his oath,
the doétrine of Refiftance, that ultimate re-
fource of an opprefled People, was confirmed

of King William and Queen Mary, had framed a Bill which
contained a declaration of the rights which they claimed in
behalf o the People, and was in confequence called the
Bill of Rz’g/m.‘ This Bill contained the Articles above, as
well as fome others; and having received afterwards the
Royal affent, becamne an A& of Parliament, under the title
of An AZ declaring the Rrg/zt,r and. Liberties qf the Subjedt,
and fetrling the Succe(fion of the Crown.—A. 1 William and
Mary, Sefl. 2. Cap. 2

 The liberty of the prefs was, properly fpeaking, efta-
blithed only four years afterwards, in confequence of the
refufal which the Parliament made at that time to continue
any longer the refirictions which had before been fet upon
i,

beyond
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peyond a doubt. By the exclufion given to a fa-
mily hereditarily defpotic, it was finally determin-
ed, that Nations are not the property of Kings.
The pringiples of Paffive Obedience, the Divine
and indefeafible Right of Kings, in a word, the
whole fcaffolding of falfe and fuperftitious no-
tions, by which the Royal authority had till then
been fupported, fell to the ground; and in the
room of it were fubftituted the more folid and
durable foundations of the love of order, and
a fenfe of the neceffity of civil government a-
mong Mankind.

CHAEPR IV.

Of the Legiflative Power,

IN -almoft all the States of Europe, the will
of the Prince holds the place of law; and
cuftom has fo copfounded the matter of right
with the matter of faét, that their Lawyers ge-
nerally reprefent the legiflative authority as ef-
fentially attached to the charaéter of King; and
the plenitude of his power feems to them ne-
ceffarily to flow from the very defipition of his

fitle,
The
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The Englith, placed in more favourable circums-
ftances, have judged differently : they could not
believe that the deftiny of Mankind ought to de-
pend on a play of words, and on “fcholaftic fub-
tilties; they have therefore annexed no other
idea to the word King, or Roy, a word known al-
fo to their laws, than that which the Latins an-
nexed to the word Rex, and the northern Nations
to that of Cyning,

In limiting therefore the power of their King,
they have acted more confiftently with the ety-
mology of the word; they have acted alfo more
confiftently with reafon, in not leaving the laws
to the difpofal of the perfon who is already in-
vefted with the public power of the State, that
is, of the perfon who lies under the greateft and
moft important temptations to fet himfelf above
them.

The bafis of the Englith Conftitution, the
capital principle on which all others depend, is,
that the Legiflative power belongs to Parliament
alone; that is to fay, the power of e&zbli-ﬁli~ng
laws, and of abrogating, changing, or explaining
them.

The conftituent parts of Parliament are, the

Kimg, the Houfe of Lords, and the Houfe of
Commons.

The
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The Houfe of Commons, otherwife the Af-
fembly of the Reprefentatives .of the Natipn, is
compofed of the Deputies of the different Coun-
ties, each of which fends two; of the Depnties
of certain Towns, of which London; including
Weftminfter and Southwark, fends eight—other
Towns, two or one; and of the Deputies of the
Univerfities of Oxford and Cambridge, each of
which fends two. »

Lattly, fince the A& of Union, Scotland fends
forty-five Deputies; who, added to thofe juft
mentioned; make up the whole number five hun-
dred and fifty-eight. Thofe Deputies, though fe-
parately elected, do hot folely reprefent the Town
or County that fends themy ds is the cafe with the
Deputies of the United Provinces of the Nether-
lands, or of the Swifs Cantons; but; when they
are once admitted, they reprefent the whole body
of the Nation.

The qualifications required for being a Metm-
ber of the Houfe of Commons are, for reprefent-
ing a County, to be born a fubjet of Great Bri-
tain, and to be pofleffed of a landed eftate of fix
hundred pounds a year; and of three hundred, for
reprefenting a Town or Borough.

The qualifications required for being an eleftor
in a County, are, to be poflefled; in that County,

6 of
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of a Frechold of forty fhillings a year *. With re-

gard to eleCtors in Towns or Boroughs, they muft
be Freemen of them; a word which now fignifies
certain qualifications expreffed in the particular
Charters.

When the King has determined to affemble 4
Parliament, he fends an order for that purpofe
to the Lord Chancellor, who, after re¢eiving
the fame, fends a writ under the great feal of
England to the Sheriff of every County, dire&t-
ing him to take the neceflary fteps for the elec-
tion of Members for the County, and the Towns
and Boroughs contained in it. Three days after
the reception of the wriit, the Sheriff muft, in
his turn, fend his precept to the Magiftrates of
the Towns and Boroughs, to order them to
make their eleCtion within eight days after the
reception of the precept, giving four days notice
of the fame. And the Sheriff himfelf muft pro-
ceed to the eleftion for the County, not fooner
than ten days after the receipt of the writ, nor
later than fixteen.

The principal precautions, taken by the law,
to infure the freedom of elections, are, that any

* This Freehold muft have been poffeffed by the ele@or
one whole year at leaft before the time of eleftion, except it
has devolved to him by inheritance, by marriage, by a lift
will, or by promotion to an office.

Can-
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Candidate; who after the date of the wrir, or
even after the vacancy, fhall have given enter-
thinments to the eleGors of a plice, or to any
of them, in order to his being eleéted, fhall be
incapable of ferving for that place in Parlia-
ment. That if any perfon gives, or promifes to
give, any money, employment, or reward, to any
voter, in order to influence his vote, he, as well
as tlhie voter himfelf; fhall be condemned to pay
a fine of five hundred potinds, and for ever dif-
qualified to vote and hold any office in any cor-
poration ; the faculty, however, being referved eo
both, of procuring their indemity for their own
offente, by dif¢overing fome other offender of the
fame kind.

It has beéen moreover eftablithed that no
Lord of Parliament, or Lord Lieutenant of a
County, has any right ro interfere in the elec-
tions of members; that ady officér of the ex-
¢ife, cuftoms, &c. who fhall prefume to inter-
meddle in elections, by influencing any voter
to give or withhold his vote, fhall forfeit one
hundred pounds, and be difabled to hold any
office. Laftly, all foldiers quartered in a place
where an eletion is to be made, muft mové
from it, at leaft one day before the elettion;
to the diftance of twoe miles or more; and re-

turn
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turn not till one day after the eleftion is fi-
nifhed: :

The Houfe of Peers, or Lords, is compofed of
the Lords Spiritual, who are the Archbifhops of
Canterbury and of York, and the twenty-four
Bithops; and of the Lords Temporal, whatever
may be their refpetive titles, fuch as Dukes,
Marquifles, Earls, &c.

Laftly, the King is the third conftitutive part
of Parliament: it is even he alone who can con-
voke it; and he alone can diffolve, or prorogue
it. The effeét of a diflolution is, that from
that moment the Parliament completely ceafes
to exift; the commiflion given to the Members
by their Conftituents is at an end ; and whenever
a new meeting of Parliament fhall happen, they
muft be eletted anew. A prorogation is an ad-
journment to a term appointed by the King;
till which the exiftence of Parliament is fimply
interrupted, and the fun€ion of the Deputies
fufpended.

When the Parliament meets, whethér it be
by virtue of a new fummons, or whether, be-
ing compofed of Members formerly clected, it
meets again at the expiration of the term for
which 1t had been prorogued, the King either
goes to it in perfon, invefted with the infignia

of
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of his dignity, or appoints proper perfons to
reprefent him on that occafion, and opens the
feflion by laying before the Parliament the ftate
of the public.affairs, and inviting them to take
them into confideration. This prefence of the
King, either real or reprefented, is abfolutely
requifite at the firft meeting; it is it which gives
life to the Legiflative BOdlCS, and puts them in
action

. The King having concluded his declaration,
withdraws. . The Parliament, which is then le-
gally intrifted with™ the care of the National
eoncerns, enters upon its fun&ions, and conti-
nues to exift till i s prorogued, or diffolved.
The- Houfe—ef "Commons, and that of Peers,
affemble feparately: the latter, under the prefi-
dence of the Lord Chancellor: the former, un-
der thar of their Speaker; and both feparately ad-
Joum to fuch days as they refpe&wely think pro-
per to appoint.

As each of the two Houfes has a negative
on the propofitions made by the other, and
there is, confequently, no danger of their en-
croaching on each other’s rights, or on thofe
of the King, who has likewife his negative up-
on them both,, any queftion judged by them
conducive to the public good, without excep-
tion, may be made the fubjet of their refpec-

F tive
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tive deliberations. Such are, for inftance, new
limitations, or extenfions, to be given to the aus
thority of the King; the eftablithing of new
laws, or making changes in thofe already in.
being. Laftly, the different kinds. of public
provifions, or eftablithments,~—the various abufes
of adminiftration, and their remedxes,——become,
in every Seffion, the ob_]e& of the attention of
Parliament.

Here, however, an important obfervation muft
be made. , All Bills for granting Money muft
have their beginning in the Houfe of Commons:
the Lords cannot take this objeét into their con-
fideration but in confequence of a bill prefented
to them by the latter; and the Commons have
at all times beert fo anxioufly tenacious of this
privilege, that they have never fuffered the Lords
even to make any change in the Money Bills
which they have fent to them; and the Lords are-
expected fimply and folely cu:her to accept or re-
ject them. 4

This excepted, every Member, in each
Houfe, .may propofe whatever queftion he thinks
proper. If, after being confidered, the matter
is found to deferve attention, the perfon who
made the propofition, ufually with fome others
adjoined to him, is defired to fet it down in
writing.  If, after more complete difcuffions of

the
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the fubjelt, the propofition is carried in the af-
firmative, it is fent to the other Houfe, that'they.
may, in their turn, take it into confideration. If
the other Houfe rejet the Bill, it remains’ with-
out any effe@: if they agreé to it, nothing re-
mains wanting to its complete eftablithment, but
the Royal Affent,

When there is no bufinefs that requires im-
mediate difpatch, the King ufually waits till
the end of the Seffion, or at leatt till a certain
‘aumber “of bills are ready for him, before he
declares his royal pleafure. When the time is
come,. the King goes to Parliament in the fame
ftate with Wthh .he opened it; and while he is
feated on the Throne, a Clerk, who has a lift of
the Bills, gives, or refufes, as he reads, the Royal
Affent.
| When the Royal Affent is given to a pubh(:
Bill, the Clerk, fays, /e Roy /e veur. If the bill
be a private Bill, he fays, foit fait comme il off
defiré.  If the bill has fubfidiés for its objeét, he
fays, Le Roy remercie fos loyaux Sujets, accepte leur
béntvolence &S auff le vewr. Laftly, if the King
does not- think proper to affent to the Bill, the
Clerk fays, le Roy s'avifera; which is a mild way
of giving a refufal.

It is, however, pretty fingular, that the King
of England fhould make ufe of the French

F 2 language

"
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Janguage to declare his intentions to his Parha-
ment. This cuftom was introduced at the Con-
queft*, and has been continued, like other mat-
ters of form, which fometimes fubfift for ages
after the real fubftance of things has been alter-
ed: and Judge Blackftone exprefles himfelf on
this fubjec in the following words: ¢ A badge,
¢« it muft be owned (now the only one remain-
“ ing), of Conqueft; and which one would with
« to fee fall into total oblivion, unlefs it be re-
¢« ferved as a folemn memento to remind us that
“ our liberties are mortal,- having once been de-
« ftroyed by a foreign force.”,

When the King has declared his different in-
tentions, he prorogues the Parliament. Thofe
Bills which he has rejeéted, remain without
force: thofe to which he has aflented, become
the expreflion of the will of the higheft power
acknowledged in England: they have the
fame binding force as the Edits enrégiftrés have

* William the Conqueror added to the other changes he
introduced, the abolition of the Englith language in all
public, as well as judicial tranfaétions, and fubftituted to it
the French that was fpoken in his time : hence the number
of old French words that are met with in the ftyle of the
Englifh laws. It was only under Edward III. that the
Englifh language began to be re- eﬁabhfhed in the Courts of
Juttice,

n
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in France*, and as the Populifcita had in ancient
Rome: in a word, they are Laws. -And though
each of the conftiruent parts of the Parliament
might, at firft, have prevented the exiftence of
thofe laws, the united will of all the Three is now
neceflary to repeal them.

* They call, in France, Edits entégifirés, thofe Edics of
the King wkich have been regiftered in the Court of Parlia-
ment. The word Parliament does not, however, exprefs
in Francé, as it does in England, the Affembly of the
Eftates of the Kingdom. The French Parlemens are only
Courts of Juftice: that of Paris was inflituted in the fame
manner, and for the fame purpofes, as the 4ula Regis was
afterwards in England, viz. for the adminiftration of, pub-
lic Juftice, and for deciding.the differences between the
King and his Barons: it was in confequence of the Judg-
ments awarded by that Court, that the King proceeded to
feize the dominions'of thofe Lords or Princes agaiuﬁ whom
a fentence had been paffed, and when he was able to affe&
this, united them to the Crown.. The Parliament of Paris,
as do the other Courts of Law, grounds its judgments upon
the Edicts or Ordennances of the King, when it has once
regiftered them. When thofe Ordomnances are looked upen
as grievous to the Subjed, the Parliament refufes to regif-
ter them; but this they do not from any pretenfion they
have to a fhare in the Legiﬂati(re authority ; they only ob-
jet that they are not fatisfied that the Ordonnance” before
them is really the will of the King, and then proceed to
make remonfrances againtt it : fometimes the King defers to
thefe; or, if he is refolved to put an end to all oppofition, he
comes in peifon to the Parliament, there holds what they call ,
un Lit de Fu uftice, declares that the Ordonnance before them i is
actually hlS w1ll and orders the proper Officer to regifter it,

F3 ‘ CHAP,
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CHAP V.

Of the Execytive Power.

HE N the Parliament is prorogued or dif-

folved, it ceafes to exift; but its laws ftill
continue to be in force: the King remains
charged with the execution of them, and is
fupplied with the neceflary power for that pur~
pofe. . ’
" It is however to be obferved that, though in
his political capacity of one of the conftituent
parts of the Parliament,—that is, with regard to
the fhare allotted to him in the legiflative autho-
rity,—the King is undoubtedly Sovereign, and
only needs allege his will when he gives or refufes
his affent to the bills prefented to him; yet, in
the exercife of his powers of Government, he is
no more than a Magiftrate ; and the laws, whether
thofe that exifted before him, or thofe to which,
by his affent, he has given being, muft direct
his conduc, and bind him equally with his fub-
jelts.

‘The firft prerogative of the King, in his capa-

city of Supreme Magiftrate, has for its object th¢
adminiftration of Juliice.

1°. He
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1°. He is the fource of all judicial power in
the State: he is the Chief of all the Courts of
Law, and the Judges are only his Subftitutes;
every thing is tranfacted in his name; the Judg-
ments muft be with his Seal, and are executed by
his Ofﬁcers. ,

°. By a fiftion of the law, he is looked upon
as ;he unjverfal proprietor of the kingdom; he
is in confequence deemed direftly concerned in
-all offences; and for that reafon, profecutions. are
to be carried on in his name in the Courts of
Law,

3°. He can pardon offences, that is, remit the
punifhment’ that has been awarded in confequence
of his profecution.

II. The fecond prerogative of the King'is, to
be the fountain of honour, that i s, the dlﬁnbutor
of titles and dignities : he creates the, Peers of
the realm, as well as beftows the dﬁerent degrees
of inferior Nobility. He moreover difpofes of
the different offices, either in the Courts of Law,
or elfewhere,

III. The King is the fuperintendent of Com-
merce; he has the prerogative of regulating

_weights and meafures; he alone can coin money,
and can give a currency to foreign coin.

1V. He is the Supreme Head of the Church.
In this capacity he appoints the Bifhopr, and

F 4 " the
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the two Archbifhops; and he alone can convene
the Aflembly of the Clergy. This Affembly is
formed, in England, on the model of the Parlia-
ment: the Bifhopsform the upper Houfe: De-
puties from the Diocefes, and from the feveral
Chapters, form the lower Houfe: the affent of
the King is likewife neceflary to the validity of
their Acts, or Canons; and the King can pro-
rogue, or diffolve, the Convocation.

V. He is, in right of his Crown, the Genes=
ralifiimo of all fea or land forces whatever; he
alone canlevy troops, equip fleets, build fortrefles,
and fill all the pofts in them.

VI. He is, with regard to foreign Nations,
the reprefentative and the depofitary of all the
power and collective majefty of the Nation: he
fends and receives amibaffadors; he contra&s al-
liances; and has the prerogative of declaring war,
and of making peace, on whatever conditions he
thinks proper.

. VIL In fine, what feemns to carry fo many
powers to the height, is, its being a funda-
mental maxim, that THE KING CAN DO NO
WRONG : which does not ﬁgnify, however, that
the King has not the power of doing ill, or, as
it was pretended by certain perfons in former
times, that every thing he did was Iawful but
only that he is above the reach of all Courts of

law
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law whatever, and that his perfon is facred and
inviolable.

CHAP VIL

The Bowndaries which the Conflitution bas fet to the
Royal Prerogative.

IN reading the foregoing enumeration of the.
powers with which the laws of England have
intrufted the King, we are at a lofs to recon-
cile them with the idea of 2 Monarchy, which,
we are told, is limited. The King not only
unites in himfelf all the branches of the Execu-
tive power,—he not only difpofes, without con-
troul, of the whole military power in the State,—
but he is moreover, it feems, Mafter of the Law
itfelf; fince he calls up, and difmiffes, at his will,
the Legiflative Bodies. We find him, therefore,
at firlt fight, invefted with all the prerogatives
that ever were claimed by the moft abfolute
Monarchs ; and we are at a lofs to find that -
berty which the Enghih feem {o confident they

pofiefs. .
But the Reprefentatlves of the people ftill
have,—and that is faying enough,—they (till have
in their hands, now tha the Conftitution is fully
eftablithed, the fame powerful weapon which
has
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has enabled their anceftors to eftablith it. Itis
ftill from their liberality alone that the King can
obtain fubfidies; and in thefe days, when every
thing is rated by pecuniary eftimation,—when gold
is become the great moving {pring of affairs,—it
may be fafely affirmed, " that he who depends cn
the will of other men, with regard to {o import-
ant an article, is (whatever his power may be in
other refpeéts) in a ftate of real dependence.
This is the cafe of the King of England. He
has, in that capacity, and without the grant of
his people, fcarcely any revenue., A few hc:re-
ditary duties on the exportation of wool, which
(fince the eftablifhment of manufactures) are be-
come tacitly exanguifhed ; a branch of the- excife,
which, under Charles the Second, was annexed
to the Crown as an indemnification for the mili-
tary fervices it gave up, and which, under George
the Firft, has been fixed to feven thoufand pounds;
aduty of two fhillings on every ton of wine im-
ported ; the wrecks of thips of which the owners
remain unknown ; whales and fturgeons thrown
on the coaft ; fwans fwimming on public rivers ;
and a few other feudal relics, now compofe the
whole appropriated revenue of the King, and
are all that remain of the ancient inﬁeritance of
the Crown.
The
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. The King of England, therefore, has the”
prerogative of commanding armies, and equip-
ping fleets,—but without the concurrence of his
Parliament he cannot maintain them. He can
beftow places and employments,—but without
his Parliament he cannot pay the falaries at-
‘tending on them. He can declare war,—but,
without his Parliament it is impoffible for him
to'carry it on. .-In a word, the Royal Preroga-
tive, deftitute as it is of the ‘power of impofing
taxes, 1s liké a vaft body, which cannot of itfelf
accomplith its motions ; or, if you pleafe, it is
like a .fhip completely equipped, but from
which the Parliament can at pleafure draw off
the water, and leave it aground,—and alfo fet
it afloat again, by granting fubfidies,,

And indeed -we fee, that, fince the eftablith.
ment ‘of this right of the Reprefentatives of
the People, to grant or refufe fubfidies to the;
Crown, their other privileges have been con-
tinually increafing. Though thefe Reprefen-
tatives were not, in the beginning, admitted
into Parliament but upon the moft difadvan-
tageous terms, yet they foon found means, by
joining‘ petition$ to their mone€y-bills, tohave
a -fhare in framing thofe laws by which they
were in future to be governed; and this method
of proceeding, which at firft was-only tolerated

by
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by the King, they afterwards converted, into an.
exprefs right by declaring, under Henry the
Fourth, that they would not, thenceforward,

come to any refolutions with regard to fubfidies,
before the King had given a precife anfwer to theu'
petitions.

In fubfequent times we fee the Commons
conftantly fuccefsful, by their exertions of the
fame privilege, in their endeavours to lop off
the defpotic powers which ftill made a part of
the regal prerogative.  Whenever abufes of
power had taken place, which they were feri-
oufly determined to correft, they made griev-
ances and fupplies (to ufe the expreflion of Sir
Thomas Wentworth) go band in band together;
which always produced the redrefs of them.
And in general, when a bill, in confequence of
its being judged by the Commons effential to
the public welfare, has been joined by them to
a money bill, it has feldom failed to pafs in that
agreeable company *.

* In mentioning the forcible ufe which the Com-
mons have at times made of their power of granting
fubfidies, by joining provifions of a different nature to
bills that had grants for their obje&, I only mean to"
fhew the great efficiency of that power, which was the
fubject of this Chapter, without pretending to fay any
thing as to the proprigty of the meafure. The Houfe of

Lords
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CHAP VIl

The fame Subjest continued.

BUT this force of the prerogative of the

Commons, and the facility with which it
may be exerted, however neceflary they may
have been for the firft eftablithment of the Con-
ftitution, might prove too confiderable at pre-
fent, when it is requifite only to fupport it.
There might be the danger, that, if the Parlia-
ment fhould ever exert their privilege to its full
extent, the Prince, reduced ta defpair, might
refort to fatal extremities ; or that -the Confti-
tution, which™fubfifts only by virtue of its equi-
librium, might in'the end be fubverted.

Indeed; this is a cafe which the prudence of
Parliament has forefeen. They have, in this
refpect, impofed laws upon themfelves; and,
without touching the prerogative itfelf, they
Lords have evén found it neceffary (which confirms what
is faild here) to form, as it were, a (,:onfederacy among
themfelves, for the fecurity of their Legiflative autho-
rity, againft the unbounded ufe which the Commons might
make of their power of taxation ; and it has been made 3
ftanding order of their Houfe, to reject any bill' whatfoever
to which a money-bill has been racked.

have
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have moderated the exercife of it. A cuftom
has for a long time prevailed, at the beginning
of every reign, and in the kind of overflowing
of affe@ion which takes place between a King
and his firft Parliament, to grant the King a
revenue for his life ; a provifion which, with re-
fpet to the great exertions of his power, does not
abridge the influence of the Commons, but yet
puts him in a condidon to fupport the dignity
of the Crown, and.affords him, who is the firft
Magiftrate in the Nation, that independence
which the laws infure -alfo to thofe Magiftrates
who are particularly intrufted with the adminiftra-
tion of Juftice *.

4 This conduét of the Parliament provides an
admirable remedy for the accidesital -diforders
of the State. For though, by the wife diftri-

* The twelve Judges.—Their commiffions, which in
former times were often given them durante bene Iplacita;
now muft always “ be made quamdiuz fe bene gefferint, and
& their falaries afcertained ; but upon an addrefs of both
¢ Houfes it may be lawful to remove them.’—Stat. 1§
Will IIL c. 2. In the firft year of the reign of his pre-
fent Majefty, it has been morcover enacted, that the coma
miffions of the Judges fhall continue in force, netwith-
ftanding the demife of the King : which has prevented their
being dependent, with regard to their continuation in office,
on the heir apparent. -

bution
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bution of the powers of Government, great
ufurpations are. become in 2 manner impracs
ticable, neverthelefs it is impoffible but that;
in confequence of the continual, though filent
efforts of the Executive power ‘to extend itfelf,
abufes will at length flide in. But here the
powers, wifely kept in referve by the Parha-
ment, afford the means of remedying them.
At the end of each reign,-the civil lift, and
confequently that kind of independence which
it procured, are at an end. The fucceffor finds
a Throne, a Sceptre, and a Crown; but he
finds neither power, nor even dignity; and be-
fore a real poffeflion of all ‘thefe things is given
him, the Parliament have it in their power to
take a thorough review of the.State, as well as
correct the feveral abufes that. may have crept
in during the preceding reign: and thus the
Conftitution may be brought back to its firft prin~

cip]es
"England, therefore, by this means, enjoys one
very great advantage,—one that all free States
have fought to procure for themfelves; I mean
that of a periodical reformation. But the ex-
pedients which Legiflators have contrived' for
this purpofe in other Countries, have always,
when ‘attempted to be carried into practice,
been found to be produive of very difadvans
tageous
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tageous confequences. ‘Thofe laws which were
made in Rome, to reftore that equality which
is the eflfence of a Democratical Government,
were always found impracticable : the attempt
alone endangered the overthrow of the Repub-
lic ; and the expedient which the Florentines
called ripigliar il fato, proved nowife happier in
its confequences, This was becaufe all thofe
different remedies were deftroyed beforehand,
by the very evils they were meant to cure; and
the greater the abufes were, the more impoffible
it was to correét them.

But the ‘means of reformation which the Par-
liament of England has taken care to referve to
itfelf;, is the more effeGtual, as it goes lefs di-
rettly to its end. It does not oppofe the ufur-
pations of prerogative, as it were, in front,—it’
does not encounter it in the middle of its career,
and in the fulleft flight of its exertion : but it
goes in fearch of it to its fouree, and to the prin-
ciple of its action. It does not endeavour for-
cibly to overthrow it;. it only enervates its
fprings. .

What increafes ftill more the mildnefs of the
operation, is, that it is only to_be applied to the
ufurpations themfelvcs, and paffes by, what
would be far more formidable to encounter, the
obftinacy and pride of the ufurpers.

Every
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Every thing is tranfacted” with a new Sove-
reign, who, till then, has had no fhare in public
affairs, and has taken no ftep which he may con-
ceive bimfelf bound in honour to fupport. In
fine, they do not wreft from him what the good
of the State requires he thould give up : he him-
felf makes the facrifice.

The truth of all thefe obfervations is remark-
ably _confirmed by the events that followed the
reign of the two laft Henries. Every barrier.
that protected the People againft the excurfions
of Power had been broke through. The Par-
liament, in their terror, had even enaéted that
proclamations, that is the will of the King, fhould
have the force of laws* : the Conftitution feem-
ed really undone. Yet, on the firft opportunity
afforded by a new reign, liberty began again to
make its appearance . And when the Nation,
at length recovered from its long fupinenefs, had,
at the acceffion of Charles the Firft, another op-

~ portunity of a change of Sovereign, that enor-
mous mafs of abufes, which had been accumulat-

# Stat. g1 Hen. VIIL chap. 8. .

4 The laws concefning Treafon, paffed under Henry the
Eighth, which Judge Blackftone calls ¢ an amazing heap of
« wild and new-fangled treafons,” were, together with the

ftatute juft-mentioned, repealed in the beginning of the reign
of Edward VI

G ing,
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ing, or gaining ftrength, during five fucceflive
reigns, was removed, and the ancient laws were
reftored.

To which add, that this fecond reformation,
which was fo extenfive in its effets, and might be
called a new creation of the Conftitution, was ac-
complifhed without producing the leaft convul-
Gon. Charles the Firft, in the fame manner as
Edward had done in former times *, affented to-
every regulation that was paffed ; and whatever
reluctance he might at firft manifeft, yet the Act
called-he Petition of Right (as well as the Bill
which afterwards completed the work) received
the Royal Sanétion without bloodfhed.

It is true, great misfortunes followed ; but
they were the effects of particular circumftances.
During the time which preceded the reign of the
Tudors, the nature and extent of regal authority
having riever been accurately defined, the exor-
bitant power of the princes of that Houfe had
gradually intreduced political prejudices of even .
an extravagant kind: thofe prejudices, having
had a hundred and fifty years to take root, could
not be fhaken off but by a kind of general con-

* Or, which is equally in point, the Duke of Somerfet
his uncle, who was the Regent of the Kingdom, under the
name of Prote&tor.

vulfion; -
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Yulfion ; the agitation continued after the action,
and was carried to excefs by the religious quar-
rels that arofe at that time.

C HAP. VIIL
New Reftrittions.

H E Commons, however, have not entirely
relied on the advantages of the great prero-
gative with which the Conftitution has intrufted
them. ‘ ’
‘Though this prerogative is, in a manner, out
of danger of an immediate attack, they have ne-
verthelefs thewn at all times the greateft jealoufy
on 'its\account.‘They never fuffer, as we have ob-
ferved before, a money-bill to begin any where
but with thernfelves; and any alteration that may
be made in it, in, the other Houfe, is fure to be
reje¢ted.  If the Commons had not moft frictly
referved to themfelves the exercife of a preroga-
tive on which their very exiftence depends, the
whole mightat Iéngth have flidden into that other
body, which they might have fuffered to thare in
it equally with.them. If any other perfons, befides
the Reprefentatives of the People, had a right to
make an offer of the-produce of the labour of the
Gz people,

§
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people, the executive Power would foon have
forgot, that it only exifts for the advantage of the
public *

Befides,

|

% As the Crown had the undifputed prerogative of af-
fenting to, and diffenting from, what bills it thinks proper,
as well as of convening, proroguing, and diffolving the Par-
liament, whenever it pleafes, the latter have no affurance of
having a regard paid to their Bills, or even of being allow-
ed to aflemble, but what may refult from the need the Crown
ftands in of their affiftance : -the danger, in that refpet, is
even greater for the Commons than for the Lords, who en-
joy a dignity which is hereditary, as well as inherent to their
perfons, and form a permanent Body in the State ; whereas
the Commons completely vanifh, whenever a diffolution
takes place : there is, therefore, no exaggeration in what
has breen faid above, that their wery being depends on their
power of granting fubfidies to the Crown.

Moved by thefe confiderations, and, no doubt, by a fenfe
of their duty towards their Conftituents, to whom this right
of taxation otiginally belongs, the Houfe of Commons have
at all times been very careful left precedents fhould be efta-
blifhed, which might, in the moft diftant manner, tend to
weaken that right. Hence the warmth, I might fay the re-
fentment, with which they have always rejefted even the
amendments propofed by the Lords in their Money-Bills,
The Lords, howeter, have not given up their pretenfion to
make fuch amendments ; and it is only by the vigilance and
conftant predetermination of the Commons to rejeét all al-
tcra'tiqn whatever made in the'r Money-Bills, without even
examining them, that this pretenfion of the Lords is reduced
to be an ufelefs, and only dormant, claim. The firft inftance

of
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Befides, though this prerogative has of itfelf,
we may fay, an irrefiftible efficiency, the Parlia-
ment has negle¢ted nothing that may increafe it,
or at leaft the facility of its exercife ; and though
they have allowed the general prerogatives of the
Sovereign to remain undifputed, they have in fe-
veral cafes endeavoured to reftrain the ufe he
might make of them, by entering with him into
divers exprefs and folemn conventions for that
purpofe .

Thus, the King is indifputably invefted with
the exclufive right of aﬂ'emblin/g Parliaments : yet
he muft affemble one, atleaft once in three years;
and this obligation on the King, which was, we
find, infifted vpon by the People in very early
times, has been fince confirmed by an aét paffed
io the fixteenth year of the reign of Charles the
Second.

Moreover, as the moft fatal confequences
might enfue, if laws which might moft materially

ofa mifunderftanding between the two Houfes, on that ac-

count, was in the year 1671 ; and the reader may fee at
length, in Vol. I. of the Debates of the Houfe of Commons,
the reafons that were at that time alledged 'on both fides.

4 Laws made to bind fuch Powers in a State, as have no
fuperior péwer by which they may belegally compelled to the
‘execution of them (for inftance, the Crown, as circumftanced
in England). are nothing more than general conventions, or
treaties, made with the Body of the People.

G3 affelt
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‘affe&t public liberty, could be enacted in Parlia-
ments abruptly and imperfectly fummoned, it has
been eftablithed that the Writs for affembling a
Parliament muft be iffved forty days at leaft be-
fore the firft meeting ofit. Upon the fame prin-
, ciple it has alfo been enacted, that the King can-
not abridge the term he has once fixed for a pro<
rogation, except in the two following cales, viz.
of a rebellion, or of imminent danger of a fo-
reign invafion; in both which cafes a fourteen
days notice muft be given *.
4 Again, the King is the head of the Church’;
but he can neither alter the eftablithed religion,
or call individuals to an account for their religi-
ous opinions . He cannot even profefs the re-
ligion which the Legiflature has particularly for-
bidden; and the Prince who fhould profefs it, is
declared mcapable of inberiting, poffelfi ing, or enjoy-
ing the Crown of thefe Kingdoms 7.
The King is the firft Magiftrate ; but he can
make no change in the maxims and forms con-
fecrated by law or cuftom ; he cannot even in-

* Stat. 30 Geo, IL ¢, 23.

+ The Convocatlon, or aﬂ'embly of the Clergy, of which
the King is the head, can only regulate fuch affairs as are
merely ecclefafhcal they cannot touch ‘the Laws, Cuftoms,
and Statutes, of the Kingdom.—Stat. 25 Hen. VIII. c. 1g.

t ' Will. and M. Stat. 2.¢C. 2.

fluence,
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fluence, in any cafe whatever, the decifion of
caufes between fubje¢t and fubjet ; and James
the Firft, aflifting at the wrial of a caufe, was
reminded by the Judge, that he could deliver no
opinion *. Laftly, though crimes are profecut-
ed in his name, he cannot refufe to lend it to
any particular perfons who have. complaints to
prefer.

The King has the privilege of coining money ;
but he cannot alter the ftandard.

The King has the power of pardoning .offend-
ers; but he cannot exempt ‘them” from making
a corpenfation to the parties injured. Itis even
eftablithed by law, that, in a cale of murder,
the widow, or next heir, fhall have a right to
profecute the murderer ; and the King’s pardon,
whether 1t preceded the {entence paﬂéd in con-
fequence of fuch profecution, or whether it be
granted after it, cannot have any effett.

| The

* Thete principles have fince been made an exprefs arti-
cle of an A& of Parlizment; the fame which abolithed the
Star-Chamber. ¢ Be it likewife declared and enaéted, by
¢ the authority of this prefent Parliament, That neitherbis
« Majefty, nor his Privy Council, h'ave, or ought to have

-

¢ any jurifdi¢tion, power or.authority, toexamine or draw

~

¢ into queftion, determine, or difpofe of the lands, tenements,

¢ goods, or chattels, of any of the fubjects of this King-

¢¢ dom.”’-—Sfat. A. 16. Ch.1. cap. 0. § j0.

4 The method of profecution mentioned here, is called
G4 an
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The King has the military power; but ftill
with refpect to this, he is not abfolute, It is
true, in regard to the fea-forces, as there is in
them this very great advantage, that they can-
not be turned againft the liberty of the Nation,
at the fame time that they are the fureft bulwark
of the ifland, the King may keep them as he
thinks proper; and in this refpet he lies only
under the general reftraint of applying to Par-
liament for obtaining the means of doing it
But.in regard to land forces, as they may be-
come an immediate weapon in the hands of
Power, for throwing down all the barriers of
public liberty, the King cannot raife them with-
out the confent of Parliament. The Guards of
Charles the Second were declared anti-conftitu-
tional * ; and James’s army was one of the
caufes of his being dethroned 1.

In thefe times, however, when itis become
a cuftom with Princes to keep thofe numerous
armies, which ferve as a pretext and means of

an Appeal ; it muit be fued within a year and day after the
completion of the crime.

* He had carried them to the number of four thoufand
Men.

¥ A new fanction has been given to the above reftriion
in the fixth Article of the Bill of Rights: ¢ A ftanding
army, withogt the confent of Parliament, is againft law.”

opprefling
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opprefling the People, a State that would main-
tain its independence, is obliged, in a great
meafure, to do the fame. The Parliament has
therefore thought proper to eftablith a ftanding -
body of troops, which amounts to about thirty
thoufand Men, of which the King has the com~
mand.

But this army is only eftablithed for one
year; at the end of that term, it is {unlefs re-
eftablithed) to be ipfo fafto difbanded; and as
the queftion which then lies before Parliament,
is not, whether the army /ball be diffolved, but
whether it fhall be efablifbed anew, as if it had
never exifted, any one of the three branches of
the Legiflature may, by its diffent, hinder its con-
tiguance. \ | ‘

Befides, the funds for the payment of this
body of troops are to be raifed by taxes that
never are eftablifhed for more than one year*;
and it becomes likewife neceffary; at the end of
this term, again to eftablith them +. In a word,
this - inftrument of defence,. which the circum-

' % The land-tax, and malt-t(ax.

+ It is al{o neceffary that the Parliament, when they re-
new the A& called the Muring A3, thould authorife the dif-
ferent Courts Martial to punifh military offences, and defer-
tion. It can therefore refufe the King even the neceffury
power of military difcipline. ‘

ftances
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ftances of modern times have caufed to be judg-,
ed neceflary, being capable, on the other hand, of
being applied to the moft dangerous purpofes, has
been joined to the State by ‘only a flender thread,
the knot of which may be {lipped, on the firft ap-

pearance of danger *.
But

# To thefe laws, or rather conventions, between King
and People, | fhall add here the Oath which the King takes
at his Coronation ; a compact which, if it cannot have the
fame precifion as the laws we have related above, yet ina
manner comprehends them all, and has the farther advan-
tage of being declared with more folemnity.

« The archbifhop or bifbop foall fay, Will you folemnly pro-
¢ mife and {wear to govern the people of this Kingdom of

-

¢ England, and the dominions thereto bel \nging, accor(‘ma
« to the Statutes of Parliament agreed on, and the laws
« and cuftoms of the fame ?—Tke king or queen flall fay, 1

§

folemnly premife fo to do,
<« Archbiftop or bifhop. Whll you to vour power caufe law

« and_juftice, in mercy, to be executed in all your judg-
¢

-

ments? — King or green. 1 will,

8¢ Archtifrop or bifhop.  Will you to the utmoft of your
power maintain the laws of God, the true profeflion of
the gofpel, and the proteftant reformed religion eftablithed
by thelaw ?  And will you preferve unto the bifhops and
clergy of this realm, and to the churches committed to
their charge, all fuch rights and privileges as by law do
or fhall appertain unto them, or any of them ?—King or
queens All this T promife to do.

4

&

-~

.

P

¢

-

[

« After this the king or gueen, laying his or her hand upen
“ the Loly gofpels, fhall fay, The things which I have here
« before
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But thefe laws which limit the King’s autho-
~rity,  would not, of themfelves, have been {uf-
ficient. As they are, after all, only intelleCtual
barriers, which it is poffible that the King. might
not at afl times refpect, as the check which the
Commens have on his proceedings, by a refufal
of fubfidies, affe&ts too much the whole State,
to be exerted on every particular abufe’ of his
power seand laftly, as even this means might in
forde degree be-eluded, either by breaking the
promiifes which have procured ~ fubfidies, or
by ‘applying them to ufes different from thofe
for which they were appointed, the Conftitutici
has befides fupplied the Commons with a means
of immediate oppofiticn to the mifconduct of
Government, by giving them a right to impeach
the -Minifters,

It is true, the King himfelf cannot be arraign-
ed before Judges; becaufe if there were any that
could pafs fencence upon him, it would be they,
and not he, who muft finally pofiefs the executive
power : but, on the other hand, the King cannot
at without Minifters ; it is therefore thofe Mi.
nifters;—that is, thofe indifpenfable mf’crumcnts,
whom they attack.

¢ before promifed I will perform and keep: fo help me
8 God,  And then fhall kifs the book.”

If,
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If, for example, the public money has been
employed in a manner contrary to the declared
intention of thofe who granted it, an impeach-
ment may be brought againft thofe who had the
management of it. If any abufe of power is
committed, or in general any thing done contrary
to the public weal, they profecute thofe who have
been either the inftruments, or the advifers of the
meafure ®,

But who fhall be the Judges to decide.in fuch
a caufe? What tribunal will flatter itfelf that it
can give an impartial decifion, when it fhall fee,
appearing at its bar, the Government itfelf as the
accufed, and 'the Reprefentatives of the People,
as the accufers ?

It is before the Houfe of Peers that the Law
has directed the Commons to carry their accu-
fation; that is, before Judges whofe dignity,
on the one hand, renders them independent,
and who, on the other, have a great honour
to fupport in that awful funttion where they

have all the Nation for {pectators of their cons
duct.

* It was upon thefe pr inciples that the Commons, in the
beginning of this century, imnpeached the Earl of Oxford,
who had advifed the Treaty of. Partition, and the Lord
Chancellor Somers, who had affixed the great feal to it.

When
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*+ When the impeachment is brought to the
Lords, they commonly order the perfon ac-
cufed to be imprifoned. On the day appointed,
the Deputies of the Houfe of Commons, with
the perfon impeached, make their appearance :
the impeachment is read in his prefence; Coun-
fel are allowed him, as well as time to prepare
for his defence; and at the expiration of this term,
the trial goes on from day to day, with open
doors, and every thing is communicated in print
to' the public.
+ But ‘whatever advantage the law grants to
the perfon impeached for his juftification, it is
from the intrinfic merits of his condu that he
muft draw his arguments and proofs. It would
be of no fervice to him, in order to juftify a cri-
rhinal condu&, to ailege the commands of the
Sovereign; or, pleading guilty with refpect to
the meafures imputed to him, to produce the
Royal pardon*. It is againft the Adminiftra-
tion

# This point in ancient times was far from being clearly
fettled. In the year 1678, the Commons having impeach-
ed the Earl of>Danby, he pleaded the King’s pardon in
bar to that impeachment : great altercations enfued on that
fubject, which were terminated by the diffblution of that
Parliament. It has been fince enafted, (Stat. 12 and 13
W. Il c. 2.) % that no pardon under the great feal cart

“ be
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tion itfelf that the impeaéhment is carried on;
it thould therefore by no means interfere: the
King can neither {top nor fufpend its courfe, but
is forced to behold, as an inaltive {pectator, the
difcovery of the fhare which he may himfelf have
had in the illegal proceedings of his fervants, and
to hear his own fentence in the condemnation of
his Minifters.

An admirable expedient! which, by remov-
ing and punifhing corrupt Minifters, affords an
immediate remedy for the evils of the. State,
and ftrongly marks out the bounds within which
Power ought to be confined: which takes away
the fcandal of guilt and authority united, and
calms the people by a great and awful act of
Juftice: an expedient, in this refpect efpecially,
{o highly ufeful, that it is to the want of the like,
that Machiavel attributes the ruin of his Re-
public.

/
¢ be pleaded in bar to an impeachment by the Houfe of
*+ Comunons.” ’

I once atked a gentleman, very learned in the laws of this
Country, if the King could remit the punifhment of a Man
condemned in confequence of an impeachment of the Houfe
of Commons ; he anfwered me, the Tories will tell you the
King can, and the Whigs he cannot.—But it is not perhaps
very matertal that the que®tion fhonld be decided : the great
public ends are attained when a corrupt Minifter is remov-
ed with difgrace, and the whole Syftem of his proceedings
unveiled to the public cye.

But



OF ENGLAND. o5

But all thefe general precautions to fecure the
rights of ‘the Parliament, that is, thofe of the
Nation itfelf, againft the efforts of the executive
Power, would be vain, if the Members them-
felves remained perfonally expofed to them. Being.
unable openly to attack, with any fafety to itfelf,
the two legiflative bodies, and by a forcible ex-
ertion of its prerogatives, -to make as it were,
a general affault, the executive power might, by
fubdividing the fame prerogatives, gain an en-
trance, and fometimes by intereft; and at others
by fear, guide the general will, by influencing that
of individuals.

But the laws which fo eﬁ'c&ually provide
for the fafety of the People, provide no lefs
fmf\that*of _the Members, whether of -the
Houwe of Peers, or that of the Commons.
There are not known in England, either thofe
Commiffaries; who are always ready to find thofe
guilty whom the wantonnefs of ambition points
out, nor thofe fecret imprifonments which are,
in other Countries, the. ufual expedients of Go-
vernment. As the forms and maxims of the
Courts of Juftice® are ftri&tly prefcribed, and
every individual has an invariable right to be
judged, according to Law, he may obey with-
out fear the dictates of public virtue. Lafily,
what crowns all thefe precautions, is its being a

funda-
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fundamental maxim, ¢ That the freedom of
« {peech, and debates and proceedings in Parlia-
 ment, ought not to be impeached or queftion-
¢ ed in any Court or place out of Parlia-’
“ ment*.”

The legiflators, on the ‘other hand, have not
forgot that intereft, as well as fear, may im-
pole filence on duty. To prevent its effe@s,
it has been enalted, that all perfons con-
cerned in the management of any taxes created
fince 1692, commiffioners of prizes, navy,
victualling-office, &c. comptrollers of the army
accounts, agents for regiments, the clerks in
the different offices of the revenue, any perfons
that hold any new office under the 