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£>f ^Toners.

Of Proceedings againft Prifoners,

F
ORMERLY, by the practice of the refpedive

M
courts, when a defendant was arrefted upon mefne

"^

procefs, and for want of bail was committed to gaol,

unlefs the plaintiff, before the end of two terms after the

arreft, caufed the defendant, by writ of habeas corpus, to be

removed, to be charged with a declaration : fuch prifoner

upon common bail, or appearance by attorney, was dis

charged from his imprisonment.

But by 4 fcf 5 W. tsf M, c. 21. it is enafled,
" That

where any defendant, or defendants, be taken, or charged

in cuftody, at the fuit of any perfon or perfons, upon arty
writ

*
or writs, out of any of the faid courts at Wejlmmjier^

and imprifoned, or detained in prifon, for want of fureties

for their appearance to the fame, the plaintiff or plaintiffs,

in fuch writ or writs, fhall and may, by virtue of the faid

ad$, before the end of the next term after fuch writ or procefs.

Jhall be returnable, declare againft fuch prifoner or prifoners,
in the refpeftive court or courts out of which the writ or

Writs ihall iffue, whereupon the faid prifoner or prifoners

fhall be taken and imprifoned, or charged in cuftody ; and

ihall and may caufe a true copy thereof to be delivered to

* But if the ac etiam of the writ be debt, you cannot declare

ih cafe on that writ, per all the oincers ; becaufe the ftatute fays,

you fhall declare on fuch writ. Sed quare ?

Vol. II. B fuch



Of Proceedings againft Prifoners,

fuch prifoner or prifoners, or to the gaoler or keeper of the

prifon or gaol, in whofe cuftody fuch prifoner fhall be or

remain ; to which declaration or declarations, the faid pri

foner or prifoners fhall appear and plead ; and if fuch pri

foner or prifoners fhall not appear and plead to the fame,
the plaintiff or plaintiffs, in fuch cafes, fhall have judg
ment, in fuch manner as if the prifoner or prifoners had

appeared in the faid refpedtive courts, and refufed to anfwer

or plead to fuch
declaration."

And by feci:. 3. it is further enacted,
<c That in all de^.

clarations againft any prifoner or prifoners, detained in

prifon by virtue of any writ or procefs iffued out of the

court of Kings Bench, it fhall be alledged in cuftody of

what fheriff, bailiff, or fteward of any franchife, or other

perfon, having the return and execution of writs, fuch pri

foner or prifoners fhall be at the time of fuch declaration,

by virtue of the procefs of the faid court, at the fuit of the

plaintiffs, which allegation fhall be as good and effeflual, to

all intents and purpofes, as if fuch prifoner or prifoners

were in the cuftody of the marjhal of the marjlialfea of our
fo-

yereign lord,
i£c."

A prifoner in cuftody, on a criminal account, cannot be

charged with a civil attion, without leave of the court.

Salt. 354.

A perfon attainted, even of high treafon, may be charged

with a civil action, by leave of the court. Ramfden and

another v. MacJonald, 1 Wilf 217.

A prifoner, on a charge of felony, may be charged with

a latitat. Daintree v. Jujlice, Hil. 9 Geo. 3.

The court will not give leave to charge a prifoner with

an action, who has a pardon upon condition of tranfporta-

tion, becaufe it would defeat the effect of the pardon, and

fender the prifoner incapable of performing the condition

pn which he was pardoned. Ld. Raym. 848.

A prifoner, committed for a contempt, cannot be charged

With a declaration, without Jeave of the court. PraB.

•%• 325»

But



Of Proceedings againft Prifoners.

But if he accepts a declaration, and fuffers plaintiff to

take judgment, he has no remedy. Rules and Orders K. B.

and C. B. 2 volume 31.

One in cuftody, on an attachment, cannot it charged in

execution, without leave. Pracl, Reg. 825.

B 2 Of
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Of the Rules concerning
Prifoners.

PON the foregoing ftatute the judges of B. R.

made the following rules. Eafler, 5 W. i$ M,

i. That no copy of a declaration be delivered to any

prifoner in cuftody, before the day of the return of the

procefs upon which the defendant was taken or charged in

cuftody.

2, That no rule be given, for the
defendant in cuftody to

appear and plead to any
declaration againft him, until an

affidavit be filed with the clerk of the rules, of the delivering
a copy of fuch declaration, and of the time when, and the

perfon to whom, the faid copy svas delivered ; and that the

defendant was arretted, or charged in cuftody, by procefs

out of this court, returnable before the delivery of fuch

copy 5 and that the time of filing fuch affidavit be entered

upon the ?ffidavit by the clerk of the rules ; and that a copy

of Inch affidavit be produced to the prothonotary cr fecon-

dary before the hgning the judgment.

3. If a copy of the declaration be delivered againft fuch

defendant, before " one month of Eafler
;"

or,
"■'
the mor

row of All
Souls,"

and affidavit be made thereof and filed ;

and the defendant doth not appear before the end of ten

days after Eajler and Michaelmas term refpeclively, judg
ment may be entered againft him, if rules have been given 5

but if he doth appear before the end of ten days after

the term, he fhall imparl until the next term [unlets the

action be in London or Adiddlefex] and the defendant be in

prifon within forty miles of London or IVcJlminJler ; then,
though he doth appear before the expiration of ten days

after the end of the term, he fhall plead two days before the

effoign day of the next term, and in default theieof [rules

for pleading having been given] judgment may be entered

againft him as aforefaid.

4. If a copy of the declaration be delivered againft fuch

defendant, on or before " one month of
Eafler,"

in Eajler

term, or
"
the morrow of All

Souls,"

in Michaelmas term,
pr in Hilary, or Trinity term ; and thereupon the plaintiff

gives a rule to appear and anfwer ; then if the defendant
appears two days before the tffoign day of the next term,
he fhall imparl until the faid next term ; but if he doth not

appear within that time, judgment fhall be given againft

turn.

5. If a writ be returnable in any term, and a copy of the

d#cidration has been delivered before the effoign day of the

3 next
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Of the Rules concerning Prifoners.

UP O N the foregoing ftatute the judges, of C. B. made

the following rules. Eafl. 5 W. fsf M.

1. No copy of a declaration {hall be delivered to any

prifoner, until after the procefs, upon which fuch prifoner

fhall be taken or charged in cuftody, be returnable.

2. No rule fhall be given for the defendant, in cuftody,

to appear and plead to any declaration againft him, until
an affidavit be filed, with the proper fecondary, of the de

livery of the copy of fuch declaration, and of the time when,
and the perfon to whom, the faid copy was delivered ; arid

a copy of the faid affidavit fhall be produced to the protho-

notary before judgment figned, together with a certificate

from the proper officer, that no appearance is entered with

him.

3. If a copy of a declaration be del ivered before menfem Paf-

cha or craflinum animarum, and affidavit thereof made and filed ;

and the defendant doth not enter his appearance with the pro

per officer within ten days after Eafler orMichaelmas term re-

fpectively, judgment may be entered againft him upon fuch

certificate, if rules have been given; but if he does not

enter his appearance, as aforefaid, within ten days after fuch

term, he fhall imparl until the next term, unlefs the action

be in London or Middlefix, and the defendant be in prifon

within forty miles of the cities of London or Wejlminjler^
and then, though the prifoner doth appear within ten days

after the end of the term, he {hall plead two days before the

eflbign day of the next term ; and in default thereof, rules

having been given, judgment may be entered againft him as

aforefaid.

4. If the copy of the declaration be delivered on or after

menfem Pafchee in Eajler term, or craflinum animarum in Mi

chaelmas term, or in Hilary term, or in Trinity, and the

plaintiff fhall thereupon give a rule to appear and plead ; \(

the defendant enters his appearance two days preceding the
eflbign day of the next term, he fhall imparl until the

next term ; but if he fhall not appear within that time,
judgment may be entered againft him as aforefaid.

5. If the writ be returnable in one term^ and a copy of

the declaration be delivered before the eflbign day of the

B 3 neKt
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Of thb Rules concerning Prifoners.

next term, the plaintiff, in fuch next term, may give rules

to appear and plead ; and if the defendant does not appear

and plead, upon the expiration of the rules, judgment fhall

be given againft him.

6. If the declaration be not filed before the end of the

next term, after the writ or procefs by which the prifoner

was taken or charged in cuftody, is returnable, and affida

vit made and filed in manner as aforefaid, before the end of

forty days next, after fuch term, the prifoner fhall be dif-

charged by common bail figned by one of the juftices of

this court.

7. If any gaoler or keeper of a prifon, having received a

copy of a declaration againft any prifoner in his cuftody,

fhall fupprefs the fame, and not deliver it forthwith unto

fuch prifoner, an attachment fhall be iffued againft him.

Of Proceeding againft Prifoners in Cuftody of the

Sheriff, &c. at the Suit of the Party.

Upon being arretted, if -the defendant cannot find bail,
but goes to prifon, and does not remove himfelf by habeas

corpus, or the plaintiff does not remove him by habeas corpus

into the cuftody of the marjhal, the plaintiff may, under this

Jlatute of king William, declare againft him in the cuftody of

the fheriff or bailiff where the prifoner is ; and if the fuit is

by bill or latitat, he muft exprefs in his declaration in whofe

cuftody he is, by virtue of the faid procefs, at the fuit of
the plaintiff, which fhall be as effectual as if the prifoner

Was in cuftody of the marjhal.

If the prifoner was arretted, and in cuftody at the fuit of
the plaintiff, there is no need of an affidavit on delivering
the declaration, [as there muft be when he is already in cu

ftody at the fuit of another] becaufe there was one on the

writ. Rules and orders K, B. and C. B. 2 vol. 144.

Of
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Of the Rules concerning Prifoners,

next term, the plaintiff, in fuch declaration, may give a

rule to appear ; and if the defendant doth not enter his ap

pearance, and plead by the time the rules are out, judg
ment may be entered againft him.

6. If the declaration be not entered, or left in the office,

before the end of the next term, after the return of the writ

or procefs, [by which the defendant fhall be taken or charged

in cuftody] and an affidavit made and filed in manner afore

faid, before the end of twenty days after fuch term [Eajler

term excepted, and within ten days after Eajler term] the

prifon'er fhall be difcharged, upon entering his appearance

with the proper officer, by writ of fuperfideas made by him

according to the ancient practice of this court.

7. If any gaoler, or keeper of any prifon, having received

a copy of a declaration againft any prifoner in his cuftody,

fhall fupprefs the fame, or not deliver it forthwith to fuch

prifoner, an attachment fhall be entered againft him.

Of Proceeding againft Prifoners in Cuftody of the

Sheriff, &c. at the Suit of the Party.

IF the defendant, upon being arrefted, cannot find bails
but goes to prifon, and does not remove himfelf by habeas

corpus, or the plaintiff does not remove him by habeas corpus?
into the cuftody of the warden of the Fleet, the plaintiff

may, under the above fiatute of king William, declare

againft him in the cuftody of the fheriff or bailiffwhere the

prifoner is.

The fame in this court. Pracl. Reg. 330.

Bi Of
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Of Proceeding againft Prifoners in Cuftody of

the Sheriff,, &c. at the Suit of the Party.

Y Reg. Trin. 2 Geo. I. If a perfon arrefted or com

mitted, by virtue of any procefs of this court, to the

cuftody of any fheriff, or other officer whatfoever, at the

fuit of any plaintiff, and fhall fo remain in cuftody by two

terms, and the plaintiff fh--.ll not declare againft fuch de

fendant within that time, fuch defendant, after the end of

the fecond term, after fuch imprifonment, fhall be dif-

charged out of the prifon where he fhall be fo detained,
upon filing common bail figned by one of the jufbces of this

court, without any notice to be given to the plaintiff or

his attorney.

Note—Within the above rule, the term in which the

writ whereon the defendant was arrefted is returnable,
aJtho'

it be not returnable till the laft day of the term, is one of the

two terms.

So is the term wherein the defendant was committed, al

though not committed till the laft day of a vacation.

Majler Benton thought, that if the defendant did not fu-

perfede himfelf till the third term, and filed common bail as

of that term, yet he was not obliged to accept a declaration.

Sed quare, If common bail fhould not be filed as of the

fecond term ? and vide the practice of C. B.

Mr. Cowper, clerk of ike rules in B. R. had fome doubt,
whether a prifoner, fuperfeded on filing common bail might

not fign a non-pros as foon as common bail filed ; becaufe

the plaintiff had not declared within the two terms ; but this

feems impoflibie : though quare, If he may not fign ic at the

end of the two terms after tail filed ?

The court will never grant the plaintiff a rule for further
time to declare againft a prifoner.

But where, in a writ againft three, one was arrefted and

lay in gaol, and the other two abfeonded, the court refufed

to difcharge the prifoner, faying, the defendant arrefted muft
appear for all, or lie in gaol till the other two are out

lawed.

But then the plaintiff muft move, in the fecond term, for
time to declare againft him in cuftody. hojt. 12 Geo. 3.

The
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Of Proceeding againft Prifoners in Cuftody of
the- Sheriff, &c. at the Suit of the Party.

IF defendant be committed to prifon, by procefs out of

this court, or habeas corpus, the prifoner entering his ap

pearance, and giving a rule to declare, the plaintiff not de

claring before the end of the next term after the commit

ment, the defendant to be difcharged by fuperfedeas in the

end of the next term, and liberty for the plaintiff to declare,
upon that appearance, the next term after that at fartheft.

Reg. M. 1654.

If the plaintiff does not remove the defendant to the Fleet,
and the prifoner enter his appearance, he may be difcharged

by fuperfedeas in the end of the third term after the arreft,

and the plaintiff may declare upon fuch appearance the term

following, but not after.

But if fuch prifoner caufe an appearance to be entered

'for him by attorney, and caufe notice thereof to be given to

the plaintiff, or his attorney ; and if oath thereof be made

in writing, ancf filed in court, unlefs the plaintiff declares

againft him in the term after fuch appearance, he may be

difcharged by fuperfedeas, fo as oath be made by the attor

ney for defendant, that no declaration had been delivered or

tendered to him. And the plaintiff may declare againft

him the term next after fuch .appearance entered, but not

afterwards. Reg. H. 14, 15 Car. z.

In this court, upon a fuperfedeas for want of declaring
within the two terms, common baUmvSz be filed of the term

the fuperfedeas iffues. By Reg. 14, 15 Car. 2.

And by the fame rule, the plaintiff may deliver a decla

ration any time before the effngn day of the fecond term after

the term in which the fuperfedeas ifiued, or app-ara^ice was

entered, and the attorney appearing for him is bound to

accept a declaration.

The fame in this court. Pratl. Reg. 327.

But where in an action againft two, and one defendant

was comm ned to the Fleet, charged with -the action, for

wantofia//; and the other abfcondcd, fo tha plaintiff was

not able to
bring'

him into court by arreft, and therefore

took out procef, outlawry agiinft him, which, unavoida

bly, over- run th; lime (or declaring;, vi%. the two terms.

The court t.i ugrit it reafonable, as
the-

plaintiff could not

declare agvnft the other-, he neither being outlawed, nor in

court, to r-lluw a further time to declare:. Barnes 40 1.

Mo re
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Of Proceeding againft Prifoners in Cuftody of
the Sheriff, &c. at the Suit of the Party.

The court refufed to difcharge a prifoner out of cuftody,
for want of proceeding againft him within two terms, a mif-

take having arifen from two perfons being of the fame fur-

name. Loft 274.

A writ was returnable the firft ret.urn of Michaelmas term,
and the defendant was arretted in Trinity vacation, and the

declaration was delivered in Hilary term, and held bad, for
the plaintiff fhould have declared before the end ofMichael

mas term. Pitt v. Yalden, Eaft. 7 Geo. 3. B. R. Burr.

4 ft. 2060.

In Hutchins v. Kenrick, Burr. 4 pt. 1048. The court

held, that a defendant prifoner, although fuperfedable, but

not
actually fuperfeded, if found in cuftody, may be

charged

with a declaration. Vide the oppofite cafe.

If
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Of Proceeding againft Prifoners in Cuftody of
the Sheriff, &c. at the Suit of the Party.

More than two terms had expired after the prifoner's being
in cuftody, and before the plaintiff declared ; and, on mor

tion that the prifoner might be difcharged by fuperfedeas, the

plaintiff having neglecled to declare within the two terms.

On (hewing caufe, it appeared by affidavits, that there had

been a treaty of accommodation
between the plaintiff and

the defendant, and that breaking off, then the plaintiff de

clared, and the court held, that while a treaty fubfifts be

tween plaintiff and defendant a prifoner, the plaintiff is not

obliged to declare within the two terms, according to the

practice, for it is for the prifoner's benefit, that the plaintiff

liftens to propofals of accommodation, 3 tPilf. 455.

The plaintiff not having declared againft the defendant, a

prifoner, before the end of the fecond term, the defendant took

out 2. judge's fummons for a fuperfedeas, 28th ofOil.
and the

plaintiff's agent had time to write to his client ; and not being
able to fhew caufe againft it, a fuperfedeas was ordered on

the 1 ith of November, but could not be fealed that night ;

but on the \yb was fent into the country. The plaintiff,

after the fummons ferved, viz. lft of November, charged

defendant in cuftody with a declaration, and on the 13th

ttgned judgment, fent down a tejlatum cap. ad fat. and

charged him in execution. The court held the plaintiff's

proceedings, fubfequent to the time of the defendant's be

ing fuperfedable and having applied for a fuperfedeas, to be

irregular, and fet afide the ca. fa. with cofts, upon defen

dant's confenting not to bring an acTtion. Webb v. Dorwell,
Barnes 400.

The plaintiff had two different caufes of aftion againft the

defendant, one as adminijlrator
,
the other as affignee. •

Defendant was arretted at the plaintiff's fuit as admini

jlrator -, but in the title of the affidavit for bail, adminijlra

tor was omitted, though put in the writ. Defendant re

mained in cuftody for want of bail, and the plaintiff did not

de iarc as adminijlrator, agreeable to his writ, but made a

new affidavit of his other demand, as affiance, and delivered

a de-



\1 ©f paffanerjs. b. r.

Of Proceeding againft Prifoners in Cuftody of

the Sheriff, &c. at the Suit
of the Party.

If a prifoner on mefnt procefs efcape, and is retaken on an

efcape warrant, and in cuftody of the fheriff, &c. the

plaintiff muft declare againft him within two terms after

taken on the efcape warrant. Reg. 6 Anne.

If a defendant is in the cuftody of the Jbiriff, and the

plaintiff has declared againft him as in fuch cuftody, he

may notwithftanding, if he thinks proper, remove the de

fendant into the cuftody of the marjhal by habeas corpus cum

taufa adfaciendum et recipiendum ; for the act 4^5 W. &M.

was only made for the eafe and benefit of plaintiffs, to fave

them the trouble and expence of fuing out an habeas corpus

to bring the defendant into court, and does not take away
the plaintiff's common law right to remove him. Dr. Bet-

tefworth v. Bell, Efq. Burr. 4 pt. 1875.
But note, fuch hab. corp. muft be tefted in term, though

it may be returnable immediate.

Of
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Of Proceeding againft Prifoners iq Cuilody of
the Sheriff, &c. at the Suit of the Party.

a declaration in the country gaol, indorfed for bail. And

the rule to fhew caufe, why a fuperfedeas, &c. in the firft

caufe was made abfolute, the affidavit being a nullity ; but

the arreft, in the fecond caufe, was held not to be void.

Barnes 39 1 .

But where the plaintiff arretted defendant as executrix,

and afterwards finding the a£tion wrong as executrix, made

a new affidavit for bail, and charged the defendant with a

new declaration in her own right ; and, upon defendant's

movingfor a common appearance and fuperfedeas, the court

held, that if there had been two different caufes of action,

the fecond declaration would have been a good charge ; but

there being but one and the
fame'

caufe of action, the pro

ceedings were irregular, and made the rule abfolute to fet

ftfide the proceedings. Barnes 391.

The fame in this court. 1 Barnes 285.

If prifoner efcapes, his recaption fhall be looked on

as the time of the render from whence the plaintiff is to

proceed. Barnes 382.

Motion to ftay proceedings upon a declaration delivered

againft a prifoner in a county gaol, the declaration not hav

ing been entered in the prsthonotarfs office before delivered.

Per cur. It is fufficient to enter the declaration any time

before giving a rule to plead. Barnes 372.

Of
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Of Proceeding againft Prifoners in Cuftody of
the Sheriff, &c . under a prior Commitment.

WHERE a perfon has caufe of action againft a pri

foner, already in cuftody of the Jheriff, £$c. he may,

inftead of removing fuch prifoner into court, charge him

with procefs in the cuftody of the fheriff, &c. But if he

would remove him into court, he muft take out an habeas

corpus ad refpondendum.

If the caufe of action is not bailable, or under 10/. the

defendant, prifoner, muft be ferved with a copy of procefs,

and the plaintiff may file common bail for him, and proceed

as in other cafes.

But if the caufe of aftion is above 10 /. and the plaintiff

would hold him to bail, an affidavit muft be made thereof, and

filed with the clerk of the rules.

The method of charging a defendant, prifoner, in cuftody
of the Jheriff, &c. is this, the plaintiff makes three copies

of a declaration, one on treble penny ftampt parchment,

called the bill, which muft be filed with the clerk of the de

clarations.—The fecond on treble penny ftampt paper, to

deliver to the prifoner himfelf, or leave with the gaoler or

turnkey of the prifon.—And the third on like paper, to be

filed with the clerk of the rules, to which muft be annexed

an affidavit of the delivery of the one to the prifoner or turn

key, of which declaration and affidavit he will make an

office copy on ftamps, or the plaintiff's attorney may do it

for expedition himfelf; but then he muft take it to the clerk

of the rules, to be marked, when he files the original decla

ration and affidavit, and pay for the fame according to the

length.

The clerk of the rules will enter a rule for the defendant to

appear and plead on the office-copy of the declaration, af

ter which [if he fail fo to do in due time] a demand of a

plea being made, judgment may be figned againft him ; and

if he does appear and plead, the proceedings then are the

fame as in other cafes.

If
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Of Proceeding againft Prifoners in Cuftody of
the Sheriff, &c. under a prior Commitment.

rpH E fame in this court.

If the caufe of action is not bailable, or under 10/. the

defendant, prifoner, muft be ferved with a copy of a com

mon capias; and the plaintiff may, on affidavit of fervice,
enter an appearance for him, according to the ftatute. 2

Barnes 314.

But if the caufe of action is bailable, and above 10/. the

procefs to be fued out by the plaintiff, againft the defend

ant, prifoner, is a fpecial capias, and a warrant thereon

muft be lodged with the gaoler, in order to detain him.

In this court the declaration muft be filed with the protho-

notary, and a copy thereof ferved on the prifoner, or left

with the goaler or turnkey.

The plaintiff muft declare within two terms.

Where a defendant was ferved with a copy of procefs,

but, before declaration delivered, became a prifoner in the

Fleet, and the plaintiff entered an appearance for him, pur-

fuant to the ftatute, and left a declaration in the office, md

gave him notice of it. The court fet afide the proceed

ings, and held, that the declaration ought to have been de

livered at the Fleet. Barnes 352,

The
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Of Proceeding againft Prifoners in Cuftody of

the Sheriff, &c, under a prior Commitment.

If the defendant is in the cuftody of the Jheriff, there muft

be an affidavit oi the delivery of the declaration filed with the

clerk of the rules, which muft be filed before the end of

twenty days after the end of the fecond term after the return

ef the procefs.

The fame, though the defendant removes himfelf from

one gaol to another. Ait. Pratt. 337.

But if he is in the cuftody of the marjhal, no
fuch affida

vit 'is neceffary.

©f
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Of Proceeding againft Prifoners in Cuftody of
the Sheriff, &c. under a prior Commitment.

The fame in this court.
,
The affidavit muft be filed

with the prothonotary j but if Eajler term is the fecond

term, fuch affidavit muft be filed in ten days after, &c.

But if he was arretted at your fuit, no fuch affidavit is

neceffary, becaufe there was one on the writ. But if the

declaration is a new charge, there mutt be an affidavit.

Rules and Orders K. B. and C. B. a Vol. 144. Pract,
Reg. 330.

Vox,. II C Q
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Of Proceeding againft Prifoners in the Cuftody
of the Marfial.

IF any
defendant fhall be committed to the cuttody of the

marjhal, or fhall be charged in cuftody of the marjhal,

or arrelfed or committed by virtue of any procefs of this

court, to the cuftody of any fheriff, or other officer what-

foever, at the fuit of any plaintiff, and fhall fo remain in

cuftody by two terms, and the plaintiff fhall not declare

againft fuch defendant within that time, fuch defendant,

after the end of the fecond term after fuch imprisonment,

fhall be difcharged out of the prifon where, he fhall be fo

detained, upon filing common bail, figned by one of the

juftices of this court, without any notice to be given to

the plaintiff, or his attorney. Reg. 2 Geo. I.

Note, Within the above rule, the term in which the writ,

whereon the defendant was arrefted, is returnable, although

not returnable until the laft day of the term, is to be ac

counted as one of the two terms ; as is alfo the term where

in the defendant was committed to the cuftody of the mar-

Jlial, although not committed till the laft day of a vacation.
If a perfon has caufe of action againft a defendant,

prifoner in the cuftody of the marjhal, he may charge fucfi

defendant in cuftody, by delivering a declaration.

But,
" for preventing the detainer of prifoners, charged by

declarations, in the cuftody of the marjhal of the marjbalfea of

this court, where the caufe of action againft fuch prifoners

does not amount to 10/. and upwards—It is ordered, That,
from and after the laft day of this term, no declaration,

whereby any prifoner fhall be charged in the cuftody of the

marfhal, fhall be fufficient caufe of detaining fuch pri

foner in cuftody, unlefs an affidavit, that the plaintiff's

cauie of action againft fuch prifoner does amount to

jo/, or upwards, fhall be firft made and filed with the

clerk of the rules of this court, and the fum fpecified in fuch affi
davit Jhall be indorfed by him upon fuch declaration, before the

leaving thereof, with the turnkey. Eajl. 15 Geo. 2.
If the prifoner was arretted, and in cuftody, at the fuit of

the plaintiff, there is no need of an affidavit on delivering
the declaration, becaufe there was one on the writ; but if
the declaration is a new charge, there muft be a new affidavit.

Rules and Order, K. B. and C. B. 2 Vol. 144.
Procefs may be ferved on a man tii

cuftody of the mar-

A'/,r having lurrondered himfelf to take the benefit of the

act
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Of Proceeding againft Prifoners in the Cuftody
of the Warden of the Fleet.

IF any defendant fhall render himfelf or be rendered t6

the Fleet prifon, in difcharge of his bail, at the fuit of

any plaintiff, where no declaration has been delivered,
unlefs the plaintiff (hall declare againft fuch defendant

within two terms after fuch render, fuch defendant may be

difcharged out of cuftody by fuperfedeas, to be allowed by
one of the juftices of this court, if caufe be not fhewn to the

contrary by the plaintiff or his attorney, upon notice to

either of them given by the defendant's attorney or agent,
and affidavit made of fuch notice. Reg. $ Geo. 1.

If a perfon has caufe of action againft a defendant, pri^
fbner in the Fleet, the plaintiff may charge fuch prifoner in

cuftody, by delivering a declaration.

But " for preventing the detainer of prifoners charged by
declarations delivered at the Fleet prifon, where the caufe of

action againft fuch prifoners does not amount to 10/. it is

ordered, that no copy of a declaration delivered at the

Fleet prifon, againft any prifoner there, fhall be fufficient

charge to hold fuch prifoner to bail, or to retain fuch pri

foner in cuftody for want of bail, unlefs an affidavit, that

the plaintiff's caufe of action amounts to 10/. or upwards,

be firft made and filed in the prothonotary s office, and an in-

dorfement made by the faid prothonotary, or his deputy, upon

fuch copy ofa declaration, fignifying the fum ofmoney Jpecified in

fuch affidavit; for which fum, fo indorfed, bail fhall be re

quired, and no more. Hil. 8 Geo. 2.

In explanation of the above rule, it has been adjudged,

that if a defendant, arretted by procefs iffuing out of the

court of King's Bench, and in cuftody for want of bail, re

move himfelf, by habeas corpus, to the Fleet prifon, and the

plaintiff charges him in the Fleet with a copy of a declara

tion, he is not obliged to make and annex an affidavit, as

by the above rule is directed, in regard there was an affi-

C 2 davit
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Of Proceeding againft
Prifoners- in the Cuftody

of the Marjhal.

s8c for relief of infolverit debtors. Pry v. Lawford. 3
Geo. 2.

From what is faid, it may be Collected, That where the

defendant is in the cuftody of the marjhal, under a former

cimmitment, you may deliver a declaration, and not fervc

him with procefs, whether the caufe of action requires^//

or not; but if the action requires bail, there muft be an

affidavit filed with the clerk of the rules, according to Reg.

J5 Geo. 2. elfe it is no caufe of detainer, if he fhould be

Juperfeded in other actions againft him : But then, as in all

cafes where the caufe of action does not require bail,
common bail muft be filed in thofe actions, on being fuper-

feded in fuch actions as require bail.

To charge a prifoner, in cuftody of the marjhal, in vaca

tion time, [inftead of the old method of fuing out an

hab. corp. adrcfpond. tefted as of the laft term] the plaintiff

muft. file a bill as of the preceding term, and then to deliver to

or leave for the defendant in cuftody, a copy of the declara

tion as of the preceding term, and make an affidavit of the

delivery thereof. Burr.^pt. 1052.

And fo in term time, and the defendant is a prifoner in

cuftody of the marfnal, you ingrofs and file a bill, and de
liver a copy of the declaration thereon to the prifoner himfelf,
or leave the fame with the turnkey, and give a rule to

plead, demand a plea, and proceed as in othtr cafes.
In this court, a bill muft always be filed againft a pri

foner; and for want of it, he is u'ltitled to a fuperfedeas, al

though he has pleaded.
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Of Proceeding againft Prifoners in the Cuftody
of the Warden of the Fleet.

davit made of the debt, when the plaintiff took out the

procefs upon which the defendant was arretted. But if a

declaration comes in a's a new charge againft a prifoner in

cuftody at the fait of another plaintiff, there the above

rule muft be obferved. Rep. & Caf. of Pratt. C. B.
144.

Barnes 72. Pratt. Reg. C. P 330.

If any perfon hath caufe of a£tion againft a prifoner com

mitted to the Fleet, after filing a declaration with the proper

officer, he may deliver a copy to the defendant or turnkey;

and, after rule given to plead, to be out in eight days after de

livery of declaration; and affidavit being made of the de

livery, the plaintiff may fign judgment, as if the defendant

had been charged at the bar of the Common Pleas [or Ex

chequer] with fuch action. 8 & 9 IV. 3. c. 27.

A prifoner, furrendering as a fugitive, cannot be charged

with a declaration under this act, becaufe not committed.

Pract. Reg. 126. 1 Barnes 281.

But it feems he may be arrefted. Ibid.
,

To charge a prifoner in the cuftody of the Fleet, in vaca

tion time, the plaintiff draws his declaration as of the

preceding term, gets it ftamped by the prothonotary, and

delivers or leaves it with the clerk of the papers.

To charge a prifoner in term time, the plaintiff draws

his declaration, gets it ftamped by the prothonotary, and

delivers or leaves it with the clerk of the papers at the

Fleet.

When the defendant is a prifoner in the Fleet, the decla

ration muft be entered with the prothonotary, before the de

livery of the declaration to the defendant; but if the de

fendant is in any other prifon, it need not be fo entered be

fore the delivery, but it is fufficient to file it any time

before a rule is given thereon to appear and
plead.1

And note—That when the defendant is in the Fleet, the

original declaration, indorfed by the prothonotary, fhould be

left at the Fleet, and not a copy thereof. Whereas, when

the defendant is in another -gaol, the original declaration is

filed with the prothonotary, and a copy thereof delivered to

the defendant. Pratt. Reg. 331. 1 Barnes 3:5.

C 3 If
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Of Proceeding againft Prifoners in the Cuftody
of the Marjhal.

A prifoner once fuperfedeable is alfo fo with refpedt to

the plaintiff himfelf in that caufe, but not as to third per-

fons; for by them, fo long as he is in attual cuftody, he

may be charged as a prifoner. Burr. 4 pt. 1048.

Oi
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Of Proceeding againft Prifoners in the Cuftody
of the Warden of the Fleet.

If a capias is returned non ejl invent, againft a prifoner in the

Fleet, he muft appear on an habeas corpus ad refpondendum, as

well at the fuit of a ftranger as at his fuit whereon he is

imprifoned, and receive a declaration. Mich. 1654. f 13.

After an irregular declaration againft a prifoner, the plain

tiff cannot declare de novo, unlefs the prifoner is in cuftody
at another perfon's fuit. Pratt. Reg. 328.

It is faid in Pratt. Reg. 328. to be the conftant practice,

to have four entire law days, after the two terms, to deliver

declarations againft prifoners, and give a rule to plead.

So, where the declaration was delivered on Monday the fifth

day after the term, it was held well. But qutsre, as to this

practice.

But where a declaration is irregularly delivered, the pri

foner muft complain thereof before judgment. Pratt. Reg,

329-

C 4j, Of
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OfProceeding againft Prifoners removing
them-

felves when charged with Procefs.

IF a prifoner in the Marjhalfea, on mefne procefs, removes

himfelf to the Fleet, before the plaintiff has declared

againft him, the plaintiff then muft declare in C. B. and

cannot proceed further in B. R. unlefs he brings the defen

dant back there by habeas corpus ad refpandendum. Att. Prac.

332> 34i-
, r ,

But if a prifoner in the cuftody of the marjhal, after be

ing charged with a declaration in B. R. removes himfelf to

the Fleet, the plaintiff muft proceed to judgment in B. R.

and then bring the defendant back by habeas corpus ad fatis-

faciendum to be charged in execution in B. R. Aft. PracT-.

832-

And note—That, if upon the defendant's removal from

B. R. to C. B. before the has declared the- plain-

. tiff does not declare within the two ierms, the defendant's

application for a fuperfedeas muft be made to C. B.

But if he removes, after being charged with a declaration,
[and not brought back by habeas corpus] then, for want of

not being charged in execution in due time, &c. he muft

apply for a fuperfedeas to B. R. Barnes 384, 5.

If two writs of habeas corpus iffue out of B. R. and thg
other out of C. B. Where the perfon is in a gaol, the writ

which is firft ferved fhall have the body ; and the prifoner

may afterwards, by another writ, remove himfelf into the

other court, but then he muft plead firft.

A prifoner, furrendered by bail, was fuperfeded, becaufe

charged in the fame court after he had removed himfelf,
Stra. 1153.

Of



c. b. SDf p^i.fonetsf. 25

Of Proceeding againft Prifoners removing them-
felves when charged with Procefs.

IF a prifoner in the Fleet removes himfelf to the Marjhal-

fea, before the plaintiff has- declared, the plaintiff muft

decl'are in B. R. and cannot proceed further in C. B. un

lefs he brings the defendant back by habeas corpus ad refpo/ti

dendum.

And if a prifoner in the Fleet, charged with a declaration

m C. B. removes himfelf afterwards to the Marjhalfea, the

plaintiff muft proceed to judgment in C. B. and then carry
him back by habeas corpus ad fatisfaciendum, to charge him

in the Fleet.

And note—That if, upon the defendant's removal from

C. B. to B. R. before the plaintiff has declared, the plain

tiff does not declare within the two terms, the defendant's

application for a fuperfedeas muft be to B.. R.

But if he removes, after being charged with a declara

tion [and not brought back by habeas corpus] then for

want of being charged in execution in due time, &c. he

muft apply for a fuperfedeas to C. B. Burnes 384, 5.

Motion for a fuperfedeas for want of a declaration in C. B.
within two terms. Defendant committed to the Fleet (charg
ed inter

al'

with a bill ofMiddlefex at the plaintiff's fuit) be
fore declaration delivered ; and afterwards the plaintiff de

livered a declaration in the King's Bench, at the Fleet, and
not a declaration in C. B. which declaration being delivered

after the defendant had removed to the Fleet, as a declara

tion of the King's Bench, the court held as null and void,
and mad« the rule abfolute. Barnes 402.

Of
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Of the Rule to appear and plead, and when a

Defendant, Prifoner, muft plead.

F the defendant is in the cuftody of Jheriff, a rule to ap

pear and plead muft not be given before affidavit filed of

the delivery of the declaration ; which affidavit muft be

filed within twenty days, with the clerk of the rules, after the

end of i he fecond term after the return of procefs. Reg.

5 W. & M.

But if the defendant is in cuftody of the marjhal, no af

fidavit of delivery is neceffary, but a rule to plead may be

given of courfe; and if the declaration is deliveredyiar days,

exclufive, before the end of the term, and rule given, and

plea demanded [which muft be done on the back of the

declaration] the defendant muft plead as of that term. Reg.

Eajl 5 W. iff M.

But if the bill is not filed, and copy delivered, four days,
exclufive, before the end of the term, the defendant may
imparl till next term. The fame.

If procefs is returnable the firft day of Eajler or Michael

mas term, and declaration delivered before menf. Eajl. or,

the morrow of All Souls ; and affidavit thereof filed, the de

fendant mutt appear before the end of ten days after Eajler or

Michaelmas term ; and if he appears within that time he

may imparl till the next term, unlefs the adtion is in Lon

don or Middlefix, and the defendant is in prifon within forty
miles of London, and then, though he appears within that

time, he muft plead two davs before the effoign day of that

term. Reg. Eajl. 5 IV. is M.

If a copy of a declaration is delivered on or after menf.

Pafi or, morrow of All Souls; or, in Hilary or Trinity terms,
and rules given ; if the defendant appears before the effoign

day of the next term, he fhaii imparl till the next term ; but
if he does not appear within that time, the plaintiff is enti
tled to judgment. Reg. Eaft. 5 W. iff M.
If the declaration is delivered before the effoign day of

the next term after the return of the writ, the°plaintiff,
in fuch next term may give rules, and the defendant muft

appear, and plead on or before the expiration of the rules.

Eajl. S IV. iff M.

After defendant, a prifoner, has appeared, the proceedings
are the fame as in other cafes.

°

Notice of trial to a turnkey is good, in the cafe of a ftr/-
foner defendant. Stra. 24.8.
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Of the Rule to appear and plead, and when a

Defendant, Prifoner, muft plead.

THE fame in this court. But if Eajler term is the fe

cond term, then the affidavit of delivery muft be filed

within ten days.

If the defendant is in the Fleet, the rule to plead is out

in eight days. Hil. 14, 15 Car. 2. [inclufive.]
If the defendant, is in a common gaol, and the declaration

is delivered before the effoign day of the term, the rule is

-out in four days.

If a declaration is delivered to a prifoner the laft day but
one of term, he muft plead two days before the effoign day
of the next term. Barnes 224.

In Eajler and Michaelmas terms, if the declaration is de

livered before the morrow ofAll Souls, or menf. Pafch. the

rules to plead are out in ten days after the term, except the

action is in London or Middlefex, and the defendant in prifon

within forty miles of London, as in B. R.—And if delivered

after thofe days, the rules are out in two days next preceding
the effoign day of the fubfequent term.

And in Hilary and Trinity terms, if the declaration is de

livered on or after the effoign day of the term, the rules to

plead are out two days before the effoign day of the fubfe

quent term. But if defendant appears within the time he

may imparle, as in B.R. Reg. Eaft. 5 W. & M. 1 Barnes

150.

The fame in this court, Eajl. 5 W. iff M.

If a prifoner appears in perfon, he is bound to pay for

the iffue-book upon the delivery thereof, otherwife if he ap
pears by attorney. 2 Wil. 11.

In C. B. ten days notice, exclufive of the day of fuch

notice, muft be given to defendant (being actually in the

Fleet) of the time of trial, Reg. Hil. 14, 15 Car. 2,

Of
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Of Judgment againft Prifoners, and of charg-

ing-them in Execution.

F the plaintiff does not proceed to trial orjudgment within

three terms after declaration delivered, fuch defendant

fhall be difcharged out of cuftody, on filing common bail,

notice being firft given to the plaintiff, or his attorney, and

an affidavit thereof made, if the plaintiff or his attorney

does not attend and fhew caufe againft the difcharge. Trin.

2 Geo. i.—The term in which the declaration is delivered

is one.

So for want of getting a demurrer argued within the third

term.

Vide the oppofite cafe.

The defendant, though not in cuftody, upon being taken,
but furrendered himfelf in difcharge of his bail, is /uperfer-

fedeable within the above mentioned rule, and its conftruc-

ti.on and the practice of the court ; and the time runs from

notice of the defendant's being in cuftody.

After judgment obtained againft a defendant, prifoner,
he muft be charged in Evecuticn within two terms— the teim

wherein judgment to. be obtained to be reckoned as one

the defendant may obtain his difcharge in like manner as

for not proceeding to trial or judgment. R,g. Tr. 2 G.a. 1.
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Of Judgment againft Prifoners, and of charg
ing them in Execution.

r"t"1 H E fame in this court. Reg. Eaft. 8 Geo. i.

Or within three terms after the render, the defendant

having appeared.

Or within three terms after recaption, or coming again

into prifon ; for that time fhall be looked on as the time of

the render. Barnes 382.

So, for want of getting demurrer argued within the third

term. Barnes 383.

The defendant was difcharged out of cuftody by faperfc

deas, on entering a common appearance, for want of plain

tiff's proceeding to judgment within three terms after de

claration delivered. Plaintiff afterwards obtained judg
ment, and defendant, being taken in execution, moved to be

difcharged, infifting, that after a fuperfedeas his perfon was

free, and could not be again detained by procefs in the fame

affion. Per cur. After confulting all the judges irt this
cafe,'

the defendant having been difcharged by fuperfedeas

before judgment, he is not finally difcharged, but after

judgment is fubject to be taken in execution.—But where a

defendant is fuperfeded after judgment, for want of being
charged in execution within two t-erms after judgment ob

tained, his perfon cannot afterwards be taken in execution.

Barnes 376.

The fame this court. Reg. E. 8 Geo. 1.

On fhcwing caufe why defendant fhould not be dif

charged by fuperfedeas, the plaintiff having neglected to

charge him in cuftody within the two terms, it appeared.

that the plaintiff's attorney had taken a ca, fa. but di

rected it to the fheriff of Exeter, inftead of Devon, which-

being fent back, he got it refealed, and fent it in time to an

attorney, with directions to charge defendant in execution ;

but it arrived too late to charge the defendant in time ;

and it appearing;, that there was no intention to opprefs,
and the delay arifing entirely from an accident, the court

difchaiged the rule. Barnes 380.

The plaintiff fhall have every day in the fecond term to

charge a prifoner. 2 IVil. 380.

The
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Of Judgment againft Prifoners, and of charg

ing them in Execution.

The defendant, a prifoner, applied to be difcharged by
fuperfedeas, for want of being charged in execution within

two terms after judgment. The plaintiff excufed himfelf

by the delivery of a ca. fa. to the gaoler within due time.

But the court held that to be inefficient. The ca. fa. ought

to have been delivered to the fheriff, and the fheriff's warrant

to the gaoler. Barnes 389.

Within two terms after final judgment, plaintiff, inftead
of charging the defendant in execution, charged him with a

declaration in an action of debt on the judgment. The

court held this declaration vexations, and no caufe againft a

fuperfedeas : rule for fuperfedeas made abfolute. Barnes 390.

The writ of enquiry being fet afide, becaufe not executed

before a perfon properly deputed by the fheriff, defendant
applied for a fuperfedeas for want of plaintiff's proceeding to

final judgment within three terms after the declaration,
and obtained a rule to fhew caufe, which was made abfo

lute. Barnes 384.

On motion for fuperfedeas for want of proceeding to

judgment within three terms after declaration delivered, and

caufe fhewn, it was contended, that the judgment, though
not figned till the Michaelmas vacation, {Michaelmas beincr

the third term) was a judgment of Michaelmas term, whicn

was fufficient to prevent a fuperfedeas. Per cur. The three

terms are always taken to be inclufive of that term whereof

the declaration is, and unlefs plaintiff proceeds to fio-n final
judgment within the third term, he is too late. Rule abfo-

Jute (ox fuperfedeas. Barnes 379.

The defendant was brought into court by hah. corp. ad

fat. to be charged in execution, which beinn objected to,
becaufe a judge had bafore made an order for a fuperfedeas
which was lodged with the warden, and allowed and ap
pearance entered: but as defendant had not krved the

order, nor allowed the fuperfedeas till t.fter habeas cirpus was
lodged with the warden, the court held, that he muft be
charged, and that he might apply afterwards as ad vi fed.
J he plaintiff may proceed at his peril. Barnes 370.
Plaintiffs obtained interlocutory judgment nil

'

d'eit in
an aftion of afumpfit, and fued a writ of enquiry ;
but, before the fame was executed, became bankrupt ard

proceeded to final judgment againft ddendant. a pnlarer

|wh;ch was regular] in Muhadmr.; tain. The r.ffiv,ejs

4
then



Of Judgment againft Prifoners, and of charg

ing them in Execution.

then brought a fcire facias againft him returnable the firft Re

turn of Hil. to fhew caufe why they fhould not have execution

of that judgment ; to which fcirefacias the defendant plead

ed the whole matter ftated, and the bankruptcy of the

plaintiffs in bar ; to which the afjignees demurred, and had

judgment in Eajler term ; and then the defendant moved,

that he might be difcharged by fuperfedeas, the plaintiff not

having charged him in execution in Hilary term. But per

cur. The bankrupts could not charge the defendant -in ex

ecution in laft Hilary term, becaufe the affignees were en

titled to the benefit of the judgment, and had then brought

a fcire facias upon it. And if defendant had any lands,
(which he may have for any thing we know) the affignees

may, perhaps, choofe an elegit againft his lands, and not

charge his perfon. Whereupon the rule, to fhew why de

fendant fhould not be difcharged by fuperfedeas, was dif

charged, the affignees having proceeded with due diligence.

2 Wilf. 378.

A prifoner who is fuperfedeable in one action, at the fuit

of A. but not fuperfeded, may be charged in execution in

another action, at the fuit of A. Barnes ad finem 500.

Pratt. Reg. 332.

If defendant, prifoner, brings a writ of error, no need

to charge him in execution the fecond term after the judg
ment. 2 Wilf. 380.

The defendant, in Michaelmas term, was furrertdered in

difcharge of his bail ; and afterwards, without giving any
notice to the plaintiff, was removed to the Fleet. The

plaintiff, in Hilary term, charged him in execution as a

prifoner in B. R. and afterwards defendant moved for a fu

perfedeas, that charge in the court, where he was not a pri

foner, fignifying nothing ; and fo two terms were elapfed.

The plaintiff infilled, he was in no default, not having no

tice of his removal ; and that thefe removals do not appear

upon the committitur book, where the charge in execution is to

be made. But the court granted a fuperfedeas; for the

plaintiff, they faid, fhould have demanded to fee the-pri-

foner; and if not produced, would have known where to

find hip, and bring him back, by habeas corpus, to charge

him. Filkes v. Allen. Stra. 1 j 53.

u
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Of Judgment againft Prifoners, and of charg

ing them in Execution.

If the defendant, a prifoner, is in the King'j Bench prifon,

in order to charge him in execution, the
plaintiffmuft get a

rule from the clerk of
the rules, and

ferve the marjhal with a

copy, on which he will write his acknowledgment of the

defendant's being in his cuftody, then enter committitur in

the marjhal's book, and file it. Ate on Reg. Tr. 2 Geo. 1.

Upon motion to fuperfede the defendant, as not being

charged in execution in two terms, the court held that the

tommittitur muft be adually
entered on record, before the

end of the fecond term; and that there is no extenfion of

of the time to the continuance day after term; nor was it

fufficient, that there was an entry in the
marjhal'

s book in

time. Stra. 1215.

A committitur in execution was entered in the marfhal's

hook, but no committitur piece was filed ;
nor was the commit

titur entered on record within two terms. Rule made abfolute

for difcharging defendant on the authority of the above cafe

■ofUnwin v. Kerchoffe. Stra. 1215. as it ought to have

heen actually
entered on record before the end of the fecond

term. Totterell v. Philby. Burr. 4 pt. 1 841.

If the defendant, a prifoner, is in the cuftody of a Jheriff,
2L.ia.fa. muft be fued out, and the warrant thereon lodged

with the gaoler.

If a -prifoner furrender, after judgment in difcharge of

bail, he muft be charged in execution in two terms after

render, except a writ of error is brought, or there is an

injunction. Att. Pract. 341. Note on Reg. Tr. 2 Geo. I.

But quaere as to tnjunttion, and vide the Att. Pratt. 371.

And Satk. 322. Where, by injunction out of Chancery, the
defendant ftayed the plaintiff's execution a year and upwards.

The irjunttion being diffol ved, the plaintiff took out execution
without 2. fcire facias ; and this was referred to the court,

for irregularity. The pbiintiff infilled, that he was flop
ped by the act of the defendant; and that, if the defend

ant had fufpended it by a writ of error fo long, he had been

at liberty to take out execution without a fci.fa. Sed per

cur. We cannot take notice of Chancery injunctions ; and

you might have taken out a writ of execution, and con

tinued it by vicecomes nsn mifit breve. A fuperfedeas quid im-

prcmide was awarded. Booth iff Booth.

If
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Of Judgment againft Prifoners, and of charge

ing them in Execution,

. If the prifoner is in the Fleet, you make out an habeas

corpus ad fatisfaciendum, get it figned by the prothonotary,

and backed by a judge ; and then carry it to the clerk of the

papers at the Fleet, four days before the return ; and the

defendant muft be brought into court, to be committed in

execution.

If a defendant be brought into court, upon a habeas cor

pus ad fatisfaciendum, he can be charged in execution upon

that judgment only, on which the habeas corpus adfatisfa

ciendum iffued : And if there be feveral judgments on

which he is to be charged in execution, there muft be a

writ of habeas corpus on each judgment.

An habeas corpus adfatisfaciendum in one caufe
only,"

and

three judgment rolls were produced in this, and two other

caufes, by the attorney for the plaintiffs, who defired that

the defendant might be charged in execution in all three.

But by the judges in the Treafury, the defendant can only
be charged in that caufe, wherein the habeas corpus is brought:

There muft be an habeas corpus on every j udgment. Barnes

223'

The fame in this court; and Mtheca.fa. be delivered

to the gaoler, inftead of the Jheriff, it is well. 2 Barries

308.

The fame as to injuntlion. Pract. Reg. 377. fed qusere?

Vol. II; D Where
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Of Judgment againft Prifoners, and of charg

ing them in Execution.

Where a prifoner is difcharged for want of proceeding to

judgment, he may
afterwards be taken in execution ; but

otherwife, if difcharged for want of being charged in ex

ecution. Att. Pratt. 295. Pratt. Reg. 333. 2 Vol. Rules

and Orders 135. 6.

A prifoner difcharged upon an infolvent act, and afterwards

arrefted for a debt exceeding the fum
limited in the act, fhall

not be difcharged on common bail. Ld. Raym. 1088.

If the defendant is difcharged by the lord's att, he can

not be retaken on execution, or new action. 1 Barnes 271.

A prifoner on a capias utlagatum,
difcharged on an infol

vent debtor's act, cannot be taken again on a new capias

utlagatum. 1 Barnes 278.

An action on the cafe lies againft an attorney, for ne

glecting to charge a prifoner in execution in due time.

Vide the cafe of RuJJell v. Palmer, an Att. C. B. 2 IVili

32^. And the cafe of Pitt v. Talden Burr. 4 pt. 2060.

So if the defendant, prifoner, obtains a fuperfedeas for

want of plaintiff's declaring within the two terms. Ibid.

Defendant being a prifoner in the Fleet, at the plaintiff's

fuit, brought a writ of error, and thereupon judgment was

revei-fed, and fuperfedeas iffued to difcharge her out of cuf

tody; but before fhe could get the fuperfedeas allowed, the

plaintiff charged her w;th a new declaration ; whereupon fhe

moved to be difcharged, and the court held, that as de

fendant was detained a prifoner at the plaintiff's fuit only,

and not at any other perfon's, file could not regularly be

charged with the fecond declaration, after reverfal of the

firft judgment, whereon fhe had been wrongfully detained;
and therefore ordered defendant to be difcharged. Peachy
v. Bowes, fpinfter. Barnes 368.

But where afterwards the plaintiff caufed her to be ar

refted and held to bail for the former caufe of action, and

fhe moved to be difcharged on a common appearance, two

judges held, that as the fecond declaration was no charge,
fhe had the benefit of her fuperfedeas ; and that after the

judgment was reverfed and annulled, the plaintiff had a

right to bring a new action, and hold her to ba:l. But the

other two judges were of opinion, that after the defendant
had been difcharged by rule of court, as to the feond de-

ilar.aioii; fhe ought now to be difcharsj-ed on entering a com-

mon
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Of Judgment againft Prifoners, and of charg

ing them in Execution.

mon appearance ; and that the rule of court amounts to the

fame thing as a fuperfedeas. The court being divided rto rule

was made. Sherwin v. Bowes, fpinfter. Barnes 429.

Though in the book the names of the plaintiffs are different,
it appears clearly from the report to have been the fame

parties in both cafes.

Of
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Of iiPti(pnet'sphta.in'mg-a.Superfedeas.
'

.

'

. it
'

* lj- . -
- v . .

- .'

TO difcharge a prifoner in any cafe, .whetherfor want

of declaring*, neglecting to proceed to judgment, or

not charging
him in execution, his attorney mutt take out

a judge's fummons, to fhew. caufe whydefendant fhould not

be"

difcharged, for want of charging him (or whatever the

cafe is) in due time, and ferve the fame on the
oppofite^

party; arid if the plaintiff's attorney do not attend thereon,

or confent to an order being made, the defendant's at

torney muft make an
affidavit of the fervice of the fummons,

and his attendance at the time therein appointed ; where

upon the judge will make an order for the defendant's dif

charge, on filing common bail.

If the prifoner is in the cuftody of the marjhal of the

King's Bench, he muft get a certificate from the clerk of fhe

common bails, that common bail was filed with him, by order

of one of the judges, on producing which certificate to

themarjhal, he will difcharge him without a fuperfedeas.

But if the prifoner is in the cuftody of a Jheriff, &c. he

muft fue out a writ of fuperfedeas ; for figning of which at

the office, the bail-piece, figned by one of the judges, is a

warrant to the officer with whom you leave it, and he de

livers it over to the clerk of the common bails to be filed.

But .in the Common Pleas in all cafes, whether the defend

ant is in the Fleet, or in cuftody of the Jheriff, a fuperfedeas

iffues, to be allowed by a judge to difcharge him out of

cuftody. Reg. E. 8 G. i.

*

But in order to difcharge a prifoner, for want of declaring
according to the rule, 2 Geo. 1. you muft alio obtain a certificate

from the clerk of the declarations, \iis\B.R. that no bill is filed in his '

office againft the defendant ; and a certificate of the caufes wherewith
he ftands charged, from the clerk of the papers of the King's Bench

prijo:i, if in cuftody of the marjhal; and from the gaoler cr turn-

icy, if in cuftody ofJheriff or other officer.
Of
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Of Priforiers removing themfelves by Habeas

Corpus from the Prifons of inferior Courts

into. the King 's..Bench or Fleet Prifons.

A
Prifoner in the prifon of an inferior court, will often

fue out an habeas corpus cum caufd,- in order to turn

himfelf over to the King's Bench or Fleet prifon.

But if it be returned upon any certiorari, or corpus cum

caufd, that the prifoner is condemned by judgment, he fhall
be remanded, and remain in prifon, without being let- to

bail againft the will of the plaintiffs, unlefs fatisfaction be

made them of the fums adjudged. 2 Hen. 5. flat. 1. c. 1.

A defendant brought into court by habeas.corpus, directed

to the fheriff of G. prayed
■to"

be committed to the Fleet,
with: the caufes mentioned in the return ; which were firftj
a detainer for want of fureties, by a warrant from a juftice

of the pe.ice, for leaving a baftard child, whereby a pa'rifh

became chargeable with its maintenance. — 2dly. An ex

communicato capiendo iffued out of Chancery, returnable in the

King's Bench. And 3dly, With Exchequer procefs on a re

cognizance forfeited at the feffions. — The court remanded

the prifoner, being of opinion, that as to the two firft caufes

of detainer, they had no jurifdiction ; but as to the third

caufe, the court inclined to think, that as it was not on

an extent, the defendant might have been committed there

with abftractedly confidered. Barnes 223.

A defendant was taken in execution in the admiralty

court, and wanting to procure his 'liberty, gets a perfon to

whom he was indebted to fue out lain habeas corpus ad re-

fpondendum^ in order to be turned over to the
■ Marjlialfea :

And being thereby: brought into court, it was moved, that

he might be committed to the Marjhalfea. Sed per cur.

Tho'.upon an habeas corpus adfubjiciendum, this court, upon

a charge of treafori or felony, would have turned the defend

ant over to the marfhal ; or if a bill had been-filed againft

him, fo that he had been in the cuftodyof the marfhal before;
but yet, in this cafe, the court cannot do it, becaufe there is

no plea in this court, at this time, depending againft him:

and it cannot be, becaufe he is not in cujtodid 'marefcalli.

And he was remanded by the whole court. Dowler v. Keite.
ILd. Raym. 789. Salk. 35 r.

'

'

So in Dr. Watfon's cafe, who being arretted upon an Ex

communicato capiendo, after an excommunication in the Spi

ritual Courts for nonpayment of cofts, in a fuit in',which

he was condemned,
was- brought into • 5. R. by hub. cr,rp.

D 3 ad
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Of Prifoners removing themfelves by Habeas

Corpus from the Prifons of inferior Courts

into the King's Bench or Fleet Prifons.

ad refp. J. S. de placito debiti, tsV. And on motion to be

committed, he was remanded, becaufe no fuit was depending
here againft him, the bill of Middlefex not being returnable

till next term. Ibid.

If a prifoner in the Compter be removed into the King's

Bench, upon an hab. corp. ad refp. and intending to go over

into the Fleet, procures fome friend to bring an habeas cor

pus to remove him ; he fhall not be removed thither, till he

has anfwered to the caufe here ; and he fhall not compel

the plaintiff to follow after a prolling defendant; and fo

vice verfaoi the Common Pleas. Each court fhall retain the

defendant in which he is firft attached ; and after he has

anfwered there, you may carry him where you will. Salk.

35°-

Actions having been entered in B. R. againft one in cuf

tody of a fheriff, upon a ne exeat regno, an habeas corpus

was faid might be granted, although ftrongly objected to,
becaufe the writ of ne exeat regno commands the fheriff to

take fecurity, and tranfmit it into Chancery. Sed per cur.

The habeas corpus ought to be granted : The King's Bench

may receive and judge of the fecurity taken; and he ought

to remain there; and that they may then grant a fuperfe
deas.

.. Nailer's cafe. Ld. Raym. 696.
The- defendant was brought to the bar by habeas corpus,

returnable in one month from the day of St. Michael, to be
committed to the Fleet; and the court committed, though
the day of the return was paft. Barnes 221.
From the above cafes it appears, that where a prifoner is

in cuftody charged with procefs from another court than

that to the prifon of which he would be turned over, he
muft (before ever he can be turned over) procure himfelf
to be charged with fome procefs iffuing out of the court in
to the prifon of which he would be turned over, and then

bring his habeas corpus, that he may be returned charged

with fuch procefs.
6

Where any perfon fhall be brought into court upon an
habeas corpus, or before a judge, in order to be committed to
the

cuftody of the marfhal, the writ, with the return,
Ilia 1 be left w.th ihe fecondary, or judge's clerk, to be filed ;
and a copy or note of fuch return of the writ, under the
«4»d of the J;tdge or fecondary, fhall be delivered to the n.ar,

fcal



©f jptffonew. , 35,

Of Prifoners removing themfelves by Habeas

Corpus from the Prifons of inferior Courts

into the King's Bench or Fleet Prifons.

fhal at the time of the commitment of fuch perfon to his

cuftody; and. fuch copy or note fhall be prepared by the

perfon
profecuting fuch writ of habeas corpus, or by his at*

torney. Trin. 3 Anne.

D 4 ©f
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On mefne Procefs.

OUTLAWRY is a punifhment infliaed on a perfon

for contempt and contumacy, in refufing to be

amenable to and abide by the juftice of that court which

hath lawful authority to call him before them ; and as this

is a crime of the higheft nature, being an act of rebellion

againft that ftate or community of which he is a member,

fo doth it fubject the party to divers forfeitures and difabi-

lities ; for hereby he lofeth liberam legem, is out of the king's

protection, iffc. Co. Lit. 128. Rol. Ab. 802. Dr. and

Student, dial. 2. c. 3.

But as to the forfeitures for refufing to appear, herein

the law diftinguifhes between outlawries in capital cafes, and

thofe of an inferior nature ; for as to outlawries in treafon

and felony, the law interprets the party's abfence a fufficient

evidence of his guilt, and, without requiring further proof

or fatisfaction, accounts him guilty of the fact, on which

enfues cor.uption of blood, and forfeiture of his whole

eftate, real and perfonal.

But outlawry in iefler crimen, or in perfonal attions, does

not occafion the party to be looked upon as guilty of the

fat, nor does it occafion an entire forfeiture of his real

eftate ; but yet is very fatal ajid penal in its confequences ;

for hereby he is reftrained of his liberty if he can be found,
forfeits his goods and chattels, and the profits of his lands,
while the outlawry remains in force. Plow. 941. 9 H. 6.
20. b.

Having ftated the difference between outlawry in criminal

and civil cafes, I fhall proceed to fhew in what civil attions

procefs of outlawry iies, in what manner a defendant may
be profecuted to outlawry, and how fuch

outlawry may be

avoided, or reverfed.

Procefs of outlawry lies in no cafe, but where a capias

lies. So that when the proceedings are by bill, and not by
original, as there can be no capias upon a bill, fo there can
be no procefs of outlawry. Leon. 329. 2 Rol. Ab 76.
bid. 159. Keb, 577.
The procefs of outlawry, in civil attions, is confidered, at

this day, nothing more than a procefs to compel an appear

ance of the party againft whom a fuit is commenced ; and
therefore

any plaufible caufe, however flight, will, in gene

ral,
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ral, be fufficient to reverfe
it.'

But in order to make the

procefs to outlawry, and prattice therein intelligible, it will be

neceffary to take a view of the ftatutes which have altered

the procefs of the courts.

The ftatute 1 3 Car. 2. fiat. 2. c. 2. being made to re

medy fome *
abufes which crept in upon authorifing the

drrejl of the defendant's body by the bill of Middlefex, lati

tat, ££?(:. in B.R. and the general writ of cqpias claufuni

fregit in C. B. provides, that no perfon who fhould happen

to be arrefted by force or colour of any writ or procefs if-

fuing out of the King's Bench or Common Pleas, fiiafl be

forced upon fuch arreft to give fecurity in more than 40 /.

unlefs the true caufe of action be particularly exprejfed in fuch

writ or procefs.

This ftatute not having remedied all the mifchiefs that

prevailed, as the fheriffwas ftill to take bail for the defendant's

appearance in 40 /. even upon a general writ, without the

claufe of
"
ac etiam

;"

and upon writs wherein the claufe of

"
ac
etiam"

was inferted, he was authorized to require bail

upon the arreft to the amount of double the fum fpeci-

fied therein, which was ftill an engine of oppreffion in the

hands of a malicious and troublefoine plaintiff, as he could

exprefs any fum in the claufe of
"
ac
etiam,"

or lay his

damages therein to any amount, and thereby keep the de

fendant in gaol for want of bail—the ftatute 12 Geo. r.

e. 29. was made to give a further remedy for fuch abufes,

and provides, that no one fhall be held to bail, upon the

arreft by procefs from the fuperior courts, unlefs an affidavit

is previoufly made, that the caufe of action amounts to 10 /.

or upwards, and that where no fuch affidavit is made, that

the party fhall only be ferved with a copy of the procefs,

in order that he may appear to the action ; and, in cafe of

his non-appearance at the return, the plaintiff has liberty to
enter (on affidavit made of due fervice of the procefs) an

appearance for him, and proceed as if the party had ac

tually appeared. Then came the ftatute 5 Geo. 2. c. 27,

to remedy the inconveniences from the procefs being in

Latin, and requires the fame to be in the Englijh tongue ;

and where the party is only to be ferved with a copy thereof

wjien no affidavit is made of the debt's amounting to 10 /.

or upwards, enacts, that an Englijh notice, in writing, fhall

* Fide the introduction.
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be fubfcribed on the copy of the faid procefs wherewith the

party is to be ferved, to the intent to warn him to appear

at the return thereof, to anfwer the action againft him.

Thefe ftatute* have, in great meafure, occafioned the

practice of outlawing defendants to fall into difufe, as a

plaintiff may proceed with lefs exper.ce, and more expedi

tion, in his action, by not taking out procefs towards out

lawry, than by proceeding with an intention to outlaw,

fhould the defendant ftand out to be outlawed, the procefs

thereto being dilatory and expenfive. Eut ttill a plaintiff

in fome cafes, and particularly if his action is againft a de

fendant who it is apprehended will be litigious, or is

difficult to be arretted, and has property wherewith to fa-

tisfy the plaintiff's demand, and all the charges and inci

dental expences of the outlawry, will find an advantage in

this method of proceeding.

The aforementioned ftatute of Cha. 2. was of equal

fervice to plaintiffs as to defendants, for a plaintiff who

chofe to proceed by original, could infert any caufe of per

fonal action in the claufe of
"
ac
etiam,"

in the capias, arreft

the party immmediately, and require bail to the amount of

double the fum expreffed therein ; but ftill the defendant
was fuppofed to be arretted for the trefpafs mentioned in the

writ, though, in fact, no fuch charge could be alledged

againft him ; and not for the debt or damages inferted in
the

"
ac
etiam"

claufe, the intent of that being nothing
more than to fhew the fheriff, to what amount he was to

infill upon bail if he arretted the party.

This ftatute of Cha. 2. gave a plaintiff who had an ac

tion of debt againft a defendant, if he fued by original, an
opportunity alfo of

avoiding the Fine paid to the king u'pon

fumg out his original writ, in debt, becaufe he could infert
the amount thereof in the ac etiam claufe of a capias, and, if
the defendant was arretted, require bail in proportion to his
demand ; which was a cheaper method of proceeding, evi

dently more expeditious, and
equally anfwered the purpofe

of fuing out an original in debt; and going on regularly
towards

out/awing the defendant, unlefs he was a perfon

K,*
I™ J' Tid bei"S taken' and had

P^P^yWhich the plaintiff could come at to fatisfy his debt by pro
ceed ,ng to outlaw him. For which reafon we do not often
hear at this day, of a precipe quod reddat, in debt ; or, of

renetn 6f
°Td *" 3" aaion °f Mt> as that ^ion is

generally profecuted in the King's Bench by bill or latitat,

which
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which pre-fuppofes a bill, and in the Common Pleas by a

capias, with an ac etiam in it ; and a defendant cannot be

outlawed by procefs with ac etiams.

Since the ftatute alfo of 12 Geo. 1. c. 29. before mention

ed, we do not often hear of a defendant being outlawed by a

common capias quart1 ddufumfregit ; becaufe, if the plaintiff's
caufe of action does not warrant him to arreft and hold the

defendant to bail, he is generally ferved with a copy of the

procefs, with a notice fubferibed, to appear ; and upon no

appearance within
*
eight days after the return of the pro

cefs, the plaintiff is at liberty, upon an affidavit made of the

procefs having been duly ferved on the defendant, to enter
an appearance fo< him, and proceed as if he had regularly
appeared to the action". This method therefore, in cafes

not warranting bail, if the defendant can be met with, be

ing more eafy and expeditious, and attended with little or

no expence to the 'fuitor, compared with proceedings to

wards outlawry, affords one feafon why outlawry is not cften

heard of now upon common capias's quare claufum fregit. Ano

ther reafon alfo is, that fhould a plaintiff proceed, with an

intention to outlaw the defendant upon common capias's, and

the defendant even not come in till after the exigi facias,
he may, notwithftanding, reverie the outlawry had againft

him, without being compelled to put in bail to the action ;

fo that the plaintiff, inftead
of"

gaining any advantage, in

proceeding to outlawy upon common capias's, and not purfu-

ing the line chalked
■■u-L

by the ftatute for his own expedi-

tionj is not only put to exp.nce, but is himfelf the occafion

of his own delay, and fr qjently in a worfe fituation to

wards recovering his demand than he otherwife might have

been, if he had proceeded as the ftatute directs him.
'"'■> Fpr the above reafons, a 'plaintiff feldom proceeds with a

view to outlaw the defendant, unlefs the caufe of action is

fuch as to Warrant holding him to bail, which muft be for

actions founded on contrail, unlefs by fpecial
order"

cf a

judge in cafes of torts. And, as the action of debt is not

often commenced at this day by a pracipe quod reddai, on

account of th .fine upon filing it out, the action of ajfumpfit

is that in which plaintiffs ufually proceed, with a view to

outlaw the defendant.

* Vide 5 Geo. %-, c. 27.
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In the King's Bench, as a tu«Y ^rrar brought on a judg
ment by original there, muft be returnable in parliament,

and not in the Exchequer Chamber, as where the fuit is

commenced by bill, a plaintiff having a juft demand

againft a litigious and wealthy defendant, who is likely
to put off the day_of payment as, Jong a$ he can, by

bringing writs of error, has a profpect therefore of getting

his debt much earlier, by fuing by original, than by bill in

B. R. And, in either court, if the plaintiff's demand

amounts to a confiderable Turn, Or the defendant cannot be

eafily caught, or
has property which the plaintiff can come

at, he may, in the end, reap more advantage, perhaps, by
taking out procefs towards outlawry, than by fuing out. a

common capias quare claufam fregit, or a capias with a claufe

of
"
ac
etiam"

in it.

As the action of affumpfit, where the demand is fufficient

to hold to bail, is the action in which plaintiffs in either

court ufually proceed with an intention to outlaiv the defen

dant, I fhall fhew the method of commencing and profe-

Cuting fuch a6tion, and of outlawing a defendant therein,

and of his reverfing fuch outlawry ; at the fame time it muft

be remembered^ that the practice and proceedings in another

action requiring bail, towards outlawry, would be exactly
the fame.

The plaintiff's attorney, or fpecial pleader, when the

caufe of action is above 10/. draws out a pracipe for a

fpecial original, which precipe contains the whole cotBit or

declaration, and ought to be drawn up with great accuracy
and precifion, as on it all the fubftquent proceedings are

built. The defendant's name, his degree, proie.'iion, or mif-

tery muft be afcertained and fet forth according to the fta

tute of
*
additions, together with the town or hamlet, place

and county, in which he is or was converfant.

The pracipe, in an action on the cafe on affumpfit, is to

this effect.

Jiltddkfex. If A. B. fiiall give you fecurity to profecute his

fuit, then put by fureti«s ,and fafe pledges C. D.
late of IVeJlmin/ler; in the county of Middlefex,
upholder, that he be before our lord the king, on the

morrow of the Holy Trinity, wberrfoever our foid

i llm. 5. c. 5.

lord
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lord the king Jhall then be in England [or if in C. B.

fay,
" before our juftices at Weftminjler, on the

morrow of the.Holy Trinity"] to fhew wherefore

Whereas, [fo fet forth, verbatim, the whole count,
or declaration] to the damage of the faid A. B.

of one
hundred-

pounds, as he faith, tiff.

Returnable, isfc.

E. F. attorney,

i May, 1780.

This pracipe muft be carried to the curfitor of the proper

cqunty, who will thereupon make out the
*
priginal writ.

But in B. R. the preedpe is ufually carried directly to, the

filazer, .who. procures the original from the curfitor, im

mediately mtikes out the capias, iffc.

The curfitor is paid at the rate of is. 6 d. the firft count,
and 6 d. for every other count contained in the prescipe, upon

making out the original writ: The filazer, who.makes out

the capias, &c. from the original writ, is alfo paid after the

above rate, befides 4^. for filing the original.

If the preecipe is carried to the curfitor, before the effoign.

day of a term, he will make the original returnable on any
return of the precedent term. The original is returned of

courfe thus :

Pledges for profecuting, { |^r^
It has been often queftioned, whether an affidavit was ne-

ceffary to be made of the debt, when a plaintiff fues by fpe
cial original, previous to the iffuing of the procefs. But it

has been determined in lord Hardwicke's time, M. 10 Geo.

2, Fownes and Allen, that procefs of outlawry is not within

the ftat. 12 Geo. 1. c. 29. fo there is no need of an affidavit,

when the plaintiff fues by fpecial original, efpecially as the

5 Geo. 2. 0.2-1. f. 5. enacts,
" That no fpecial writ, nor

"

any procefs fpecially therein expreffing the caufe of ac-

"

tion, fhall be fued forth oriffued from any fuperior court,
"
where the caufe of action fhall not amount to 10/. or

" upwards."Since which ftatute, as no fpetial writ can

iffu'e where the caufe of action is not above 10/. it feems,

that, before the iffuing of a fpecial writ, no affidavit is ne-

ceffary, becaufe a fheriff", if he apprehends the party either

Very often no original ivrit is made out at all.

upon
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upon the fpecial capias, alias, or pluries,
before he lets him

Jo out of his cuftody, for his own fafety, fhould take bail s

and he can eafily know to what amount to. take bail, as the

whole caufe of adion is fpread and fet forth in the writ.

Vide the cafe of Cracraft v. Gledowe, Burr. 4 pt. 1482.

In Barnes 322, it was held, that
on procefs to outlawry,

no affidavit for bail is required by ftatute, or the courfe of

the court.

If the plaintiff means to proceed to outlawry, he has no

need to wait till the capias is fpent, then to take out an alias,

and endeavour to arreft the defendant, and after that a plu

ries; but he may, for expedition,
get them all of the filazer

at once (if there is time fince the caufe of action accrued to

allow of the proper tejle and return to each writ,) and return

them feverally of courfe after this manner :

w The within named C. D. is not found in our baili-

" wick."The anfwer of

Thomas Wright, Efq. 1
And > Sheriff.

Evan Pugh, Efq. J

The original writ muft have fifteen days, at Ieaft, between

the tejie and return. The capias alfo muft have fifteen days

between its tefte and return ; and fhould regularly bear tefte

on the return day of the original: the alias alfo muft have

the fame number of days, and fhould bear tefte the return-

day of the capias ; and the pluries capias muft have the fame

number of days, and fhould bear tefte the return day of
the alias ; whereas, if a plaintiff fues by original, and does

not mean to proceed to outlawry, the capias may bear tefte

before the original, and even before the caufe of action ac

crued, fo long as it is actually taken out afterwards ; for

you cannot have oyer of the copies, fo as to take advantage

of it. Barnes And fo held in B. R. Eajl. 18 Geo. 3.

Note—The proceedings are exactly the fame towards out

lawry upon a common capias quare claujum fregit, as on a

fpecial capias.

Upon the return'of non eft inventus to the pluries capias,
procefs of outlawry begins, which is the writ of exigi facias.
\t\B. R. the filazer acts as the exigenter : in C. B. the exi-

genter is a diftinct officer from the filazer.

The
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The writ of pluries capias, when fealed and returned, is

the warrant for the. exigenter to make out the exigi facias

and writ of proclamation thereon.

Every attorney fhall file his warrant of attorney of the

term wherein any exigent is awarded, upon pain of forty
fhillings for every time he offends, and is attainted by due
examination of the juftices of this court ; fuch wanant to

be filed upon or before the effoign-day of every Trinity term,
and within twenty-one days after the end of every other

term. , Hil. 14, 15 Car. 2. C. B.

No exigenter fhall receive any pluries capias, in order to

make an exigent or proclamation thereon, before the fame be

figned or ftamped by the clerk of the warrants, or his de

puty, to the end it may appear, that the warrant of attor

ney is duly filed. Hil. 2, 3 Jac. 2.

Plaintiffs, who intend to proceed to outlawry, generally

lay their action in London, becaufe defendants are fooner

outlawed in London than in any other place, as the county
days there are more frequent.

The writ of exigent therefore muft go to the fheriff of the

county in which the ation is laid ; as fuppofe London. But

if the defendant lives in any other county, the writ of pro

clamation muft go there, (whether a county palatine, or

other franchife in Englandor Wales) according to the 31 Eliz.

c. 3. for avoiding fecret outlawries againft perfons having
known places of dwelling.

The exigent fhould bear tefte the quarto die poft of the

pluries. The writ of proclamation, by the fame ftatute, muft

bear the fume tjle and return as the exigent.

If the exigent goes into London, as is ufual in outlawries,

for expedition, carry it to one of the compters, where clerks

attend for the purpofe, who require the defendant, upon

five 'fever* I hufl. tig-days ; and, if he doe* noc appear upon

the qumto exattus, he is leturned outlawed.

Upon receiving the writ of proclamation,
the fheriff muff,

according to the ltatute of Elizabeth, make three pi oclamalions;
one in iiis county-court, one at the general quarter-feffions,

and the other at leaft one month before the quinto exattus at

the church door of the pariih where the defendant lives ; Or,

if he lives out of a panfh, thsn at the church-door of the

next parifh, upon a Sunday, after divine fervice ; after

which proclamations, if the defendant does not appear be

fore tne quinto exattus, he is pronounced outlawed by the

coroner.
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coroner. Then the fheriffs return the writs—the return ta

the exigent fpecifies the five county courts when he was ex

acted ; and the judgment of outlawry
—and the. return to

the writ of
proclamation particularizes when and where he

was duly proclaimed.

If it happens that there fhould not be five county days be

tween the tejle and return of the exigent, you may, upon ap

plication to the exigenter, get an allocatur to bring in the

days.

All outlawries pronounced, and and no proclamation award

ed and returned, according to the ftatute are void. Stat.

31 El. c3.

The fheriff, for making the proclamation at the church-

door, fhall have 12 d. Same flat.

No officer, in whofe office the exigent fhall be taken,
fhall take more, for making out the writ ofproclamation, than

6d. Stat. 6 Hen. 8. c. 4.

Of appearing upon the exigent, &c. Vide pojl.

When the exigent and proclamation are returned, the pro

clamation muft be filed with the exigenter, and the exigent taken

to the clerk of the outlawries, if in C. B. [in B. R. the filazer

executes this office alfo] who thereupon makes out a capias

utlagatum, of which there are two forts, either the general or

fpecial capias utlagatum, the one againft the defendant's body,
the other againft his body, goods and lands, into as many
counties as the plaintiff chufes either in England or Wales.

No fheriff, underfheriff, their deputies, or bailiffs, fhall fet
at liberty any perfon arretted upon any capias utlagatum, un

til he receive a fuperfedeas according to law from the proper

officer appointed. 13 Car. 2. Jl. 2. c. 2. f. 4.

No fheriff, underfheriff, iffc. fhall fet at liberty any per

fon upon any writ of capias utlagatum, nor difcharge the

lands or goods of any perfon outlawed, without a lawful

fuperfedeas, under the feal of the court.—Hil. 15. 16 Car. 2.
But vide the ftatute 4 £5? 5 W. iff M. c. 18. pojl. which em

powers him to admit to bail, or take an attorney's engager

ment in writing to appear for him.
If upon the fpecial capias utlagatum any goods are taken,

and the defendant is not likely to put in bail to the adion,
or does not move to fuperfede or reverfe the outlawry, you may
get a fatisfaaion out of his goods ; but if the fame do not
amount to fomething confiderable, fo as to pay all the char

ges of petitioning,^, and put the plaintiff fomething in

pocket
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pocket towards his demand, it will not be worth while to

proceed.

If the plaintiff, in fuch cafe, thinks it worth his while

to proceed, he muft get the fheriff to extend and appraife

the goods by an inqueft, which the fheriff will furhmon if

requefted, the plaintiff paying the charges thereof, amount

ing to about two or three guineas ; and if it is neceffary, the

plaintiff may take out a fubpcena for witneffes to attend and

give evidence upon the inquifition.

The inquifition being taken, get the capias utlagatum re

turned with the inquifition annexed, which muft be carried,

if in B. R. to the filazer who acts as clerk of the outlawries,

and if in C. B. to the clerk of the outlawries, who will tran-

fcribe the inquifitjon and tranfmit it into the Court of Ex

chequer. Which being done, apply to a clerk in the Re

membrancer's office for a venditioni exponas, by virtue of which
the fheriff will fell the goods, and if the money raifed there

by exceeds not 20 /. the court of Exchequer, on motion, will

order it to be paid to the plaintiff; but if it exceeds that

fum, the plaintiff muft petition the lords of the treafury
for it, who refer it to their folicitor, to examine into the

merits of the plaintiff's demand.

To the Right Honourable the Lords Commifftoners of his Majeftys

Treafury. >

The humble Petition of A. B,

Sheweth,

THAT CD. late of being indebted to your pe
titioner in the fum of 100/. your petitioner did,
at his very great charge ih November laft, profecute

the faid C. D. to an outlawry ; and by virtue of a

fpecial capias utlagatum, directed to the fheriff of

Middlefex, feveral goods of the faid C. D. were feiz-

ed, and found by inquifition to be of the value of

86/. i,.s. which goods were afterwards fold by the

faid fheriff, by virtue of a writ of venditioni exponas,

at the fame price and value at which they were fo

appraifed ; and the money thereupon raifed ftill

remains, ih the hands of the fheriff ofMiddlefex.

Vol. II. E That
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That your petitioner's faid debt, and the charge he has

already
been at in profecuting the

faid C. D. to out

lawry, greatly exceeded the fum fo remaining in the

fheriff's hands.

Wherefore your petitioner humbly prays your lord-

fhips, that the money fo levied as aforefaid may

be paid over to your petitioner.

And your petitioner, as in duty bound, fhall

ever pray, iffc.

A.B.

Reference thereon to the folicitor.

Whitehall Treafury-Chambers, Feb. I, 1780.

The right honourable the Lord's Commiffioners of his

Majefty's Treafury are pleafed to refer this petition

to William Chamberlain, efq. who is to confider the

fame ; and report to their lordfhips a true ftate of

the petitioners cafe, together with his opinion what

is fit to be done therein.

Grey Cooper,

After this reference, the plaintiff muft make an affida

vit, before one of the barons of the Exchequer, of his debt
and proceedings againft the defendant, and the charges

he has been put unto, which affidavit, with the attorney's

bill, venditioni exponas and return, muft all be laid before

the folicitor of the Treafury ; and if he is fatisfied of

the truth of the premiffes, he makes his report to their

lordfhips accordingly; and thereupon a warrant goes from

the Treafury to the attorney general, to confent that fo

much of the money as remains in the fheriff's hands,
after deducting the poundage, be paid to the plaintiff to

wards fatisfying the debt and cofts, on his moving the

court of Exchequer for an order for that purpofe. On

delivering the warrant to the attorney general, he gives

his confent of courfe ; then, on moving the court or Ex

chequer, an order is made for the fheriff to pay the money
over to the plaintiff, which, on fight thereof, he will ac

cordingly do.

The fees and expences in all amount to about 20/.

Of
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F the defendant has notice that an exigent is iffued out

againft him, and would avoid the outlawry, he muft find

out to what fheriff the writ is directed, and get a note of it,

particularizing at whofe fuit, the caufe of action, and when

the exigent is returnable; from which note, the filazer in

B. R. or exigenter in C. B. will make out a fuperfedeas.
on the defendant's attorney entering an appearance ; which

fuperfedeas muft be carried to the fheriff for his allowance

thereof before the return of the exigent *.

Thefuperfedeas is a writ taking notice of the exigifacias hav

ing iffued, at whofe fuit, and for what caufe; and orders the

fheriff to forbear further proceedings, as the defendant duly
appeared in court before the iffuing thereof, and offered to

anfwer the plaintiff, although the fact, perhaps, is the con
trary.

If the defendant thus fuperfedes the exigent before

outlawry pronounced, no bail is 'required, let the debt be

ever fo large : Whereas, if a defendant fuperfedes or re-

verfes an outlawry had againft him, he muft put in bail, if

he was outlawed by a fpecial original requiring bail.

The fuperfedeas to an exigent muft be delivered to the

fheriff before the return of the exigent. Barnes 319.

In fuperfeding the exigent, the defendant muft pay the

plaintiff the cofts he has put into his proceedings.

* The fees amount to about 10/.:—2 s. for entering the appear

ance,
—

3 s. the Juperfedeas
—duty, is. 6d. feal, yd. and allowance

by the fheriff, zs. /s.d.

E z Of
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Ormerly, if the defendant appeared upon the exigent,

though the debt originally
required bail, yet the de

fendant was not obliged to put in bail ; but the courts now

hold, that if the defendant ftands out to be outlawed, and

will then come in, [i. e. voluntarily
come ir] and the

caufe of action requires buil, he muft put in bail, as ap

pears by Campbell v. Daley. Bur. 4 pt. 1920. The que-

ftion was, whether in a cafe originally requiring fpecial

bail, and the defendant ftanding out to an outlawry, he

can come in and appear to the outlawry without putting
in fpecial bail ? Per cur. There ought to be a fpecial bail.

It would be unreafonable, that a defendant fhould gain an

advantage, by ftanding out until procefs of outlawry. He

certainly ought not to be in a better cafe then, than if

he had appeared at firft. And accordingly direction was

given,
"
that the filazer fhould not iffue a fuperfedeas till

the defendant had put in fpecial
bail."

And a week was

given him for that purpofe.

Inftead of driving the party to a writ of error, to reverfe

an outlawry had againft him, the court will, at this day, in

mod cafe?, relieve upon motion, vvhere the party comes

in gratis upon the exigent, if the proceedings have been

irregular or unlawful.

A writ of fuperfedeas to an allocatur to the exigent could

not be fealed in the morning of the day whereon the allo

catur was returnable, it being an holy-day, but was feal
ed and brought to the fheriff's office in London, about an
hour after the defendant was returned outlawed. The pro

ceeding was by fpecial original in an action on the cafe on

promifes, which required bail. Motion and rule was to

fhew caufe, why defendant fhould not have leave to ap
pear, and fuperfede the exigent on payment of cofts. On

fhewing caufe, the court was not
willing to ftrip the

plaintiff of an advantage which he had fairly and regularly
obtained. Before a defendant is returned outlawed, he may
fuperfede the exigent, though founded on a fpecial orioi-

hal, and though the debt be ever fo large. But after he is
returned outlawed, he cannot reverfe the outlawry, without
bail ; who are to be

abfolutely bound to pay the money
Witnout power to render the principal in their difcharge.

Ordered, that proceedings on the
outlawry be flayed on

payment
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payment of the plaintiff's debt and cofts within a month ;

but in default, the rule to be difcharged, and plaintiff at

liberty to proceed on the outlawry. Challing v. Fox. Barnes

32D-

It appeared that, pending the exigent, defendant was a

prifoner in the gaol for the city of York, for which rea-

fon the court ordered the outlawry to be reverfed, without

payment of cofts to the plaintiff, upon defendant's enter

ing a common appearance. Barnes 321. Heely v. Hewfon.

An outlawry had againft a bankrupt was reverfed on

motion. Anon. B. R.

The outlawry was reverfed and compleated, during the

defendant's refidence in Ireland; and, on motion, it was

ordered, at his expence, to be reverfed, without bail or ap

pearance. Where
„
the court fee an unlawful proceeding,

they will not put the party to the expence of a writ of

error, but will avoid circuity, and relieve him in a fum-

mary way. Barnes 325. Reilly v. O'Connor.

Motion to reverfe outlawries on common claufum fregits, at

the plaintiff's expence, on affidavits of defendant's publick

appearance and dealings, fworn by themfelves only. Per cur.

Let the rule be enlarged until next term, that the plaintiff's

attorney may, in the mean time, make fatisfaction to the

parties. Barnes 320.

Rule to fhew caufe, why outlawry fhould not be reverfed

at plaintiff's expence. It appeared that two writs had been

fued out, and defendant could not be arrefted. He lived on

the confines of Surry and Kent; and when the Surry bailiff

come to arreft him, he jumped over an hedge into Kent,
and put the bailiff to defiance.- Per cur. Though the de

fendant is fworn to appear publickly, yet it is plain he

kept out of the way to prevent being arrefted. Rule dif

charged. But, by confent, the debt and cofts to be paid

out of the money in the fheriff's hands; and the overplus

paid to the defendant. Holman v. Brafier. Barnes 320.

On motion to reverfe an outlawry, the defendant, and

three others, fwore that he w..j always vifible; but the

court refufed, and r quired pofithe affidavit, that he might

have been ferved wicn procefs.

On motion to fuperfede an outlawry, it was objected by

defendant, that. he was a publick vifible man ; and that the

E 3 return
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return of the proclamation was bad, it importing, that

proclamations were made as the fheriff was by the writ

commanded, but not where or according to the form of

the ftatute. That the defendant was a publick vifible

man, was denied : and it was fully proved that he abfcond-

ed; and his living was under a fequeftration. The court

feemed to think, the return of the proclamation was fuf-

ficient; but faid, that as to that, the defendant might

bring a writ of error.
And the rule to fhew caufe, why

the outlawry fhould not be reverfed, at the plaintiff's ex-

pence, was difcharged. Dale v. Robinfon, clerk. Barnes

Rule to fhew caufe, why outlawry fhould not be reverfed

at the plaintiff's expence. Objected, on the part of the

defendant, that he was a publick vifible man, and that

the plaintiff had not endeavoured to arreft him. That the

capias, alias, and pluries, were all fued out at the fame

time. That no affidavit of the debt was indorfed on the

writs, (though bailable) purfuant to the ftatute to pre

vent vexatious arrefts. That no date was on the writs, as

required by the ftatute. The affidavits, as to the defend

ant's vifibility, were fully anfwered, and his total abfcond-

ing proved. And the court held, that in cafe of a total

abfconding, no endeavours to arreft are neceffary. That

fuing out the capias, alias, and pluries together, was regular,
and warranted by conftant practice. That on procefs to

outlawry, no affidavit for bail is required by the ftatute,
or the courfe of the court, nor is a date to fuch procefs

ufual. Rule difcharged without cofts. Farnworth v. Smith.
Barnes 322.

Three feveral outlawries had been pronounced above a

year, and tranfcribed into the exchequer,
— one againft A.

and B. a fecond againft A. and the third againft B. all at

the plaintiff's profecution. Penvold and Roberts, authorized
by power of attorney executed by defendants, applied on

their behalf, and obtained a rule to fhew caufe why thefe

outlawries fhould not be reyerfed at plaintiff's expence, de
fendants at the time the writs of exigent iffued, and ftill be

ing in parts beyond the feas. On fhewing caufe it appear

ed, that defendants had been abroad three years, and pro

bably never intended to return; and it was urged, that as

they
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they ftay abroad longer than their lawful occafion requir

ed, fuch ftay muft be looked upon with a view to defeat

juftice; and confequently, they were duly outlawed. That

if not, they ought to bring their writ of error, and fhould not

be relieved by motion. The court thought it difcretionary in

them to relieve by motion, or put the parties to a writ of error,

according to the circumftances of the cafe. Courts have gone

further of late years, than heretofore, on motions, as more

effectually to expedite juftice, fave expence, and preferve

credit and characters. There is no fufficient foundation

for the court to order the plaintiff to reverfe thefe outlaw

ries at his own expence. But as they are not fpecial, but

only common claufumfregits, defendants have a right fo re

verfe them at their own expence, on entering common ap
pearances and payment of cofts. Rule made accordingly.

Defendants, before the outlawries were tranfcribed into the

Exchequer, might have reverfed them, on entering common

appearances, and payment of common cofts, as far as the

exigent; but now, after they are tranfcribed, cofts muft be

paid to the time of the reverfal. Barnes 324.

Defendant was outlawed while refident at "Jamaica, for a
debt contracted in England, and was abroad when the pro

ceedings to outlawry were firft commenced. On fhewing
caufe on a rule made, why the outlawry fhould not be re

verfed at the plaintiff's expence, it appeared, that the de

fendant was an abfconding perfon ; and that the motion,

though in his name, was not made by him, but by a third

perfon, and the matter appearing to be a contention between

creditors, the court would not exercife a difcretionary
power, fo as to relieve the defendant in a fummary way:

The .plaintiff has had no remedy for his debt: The court

will not take from him the legal advantage he has got.—

The defendant, if he thinks fit, may bring his writ of error.

Rule difcharged. Barnes 325.

After the return of the exigent, but whilft it remained

in the hands of the fheriff, and before the defendant was

returned outlawed, the court made a rule, that a. fuperfedeas

to the exigent fhould be allowed on payment of cofts.

Withall v. White. Barnes 323.

After outlawry pronounced, defendant moved to fet afide

the outlawry for want of proclamation. Per cur. This is
'

E 4 not
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not a fit matter to be determined in -a fummaryway; the

defendant may bring his writ of error. Barnes 323.

Note, Outlawries pronounced without proclamations, are

void by the 31 El. c. 3.

Motion that plaintiff might reverfe an outlawry at his

own expence, the defenda/it being in parts beyond the

feas at the time he was outlawed. Per cur. The defend,

ant may take advantage of this by writ of error; but it is

no matter of irregularity. Blunt v. Beale. Barnes 320,

Ibid. 319.

The plaintiff having commenced a proceeding to out-;

lawry againft defendant, he gave notice to the plaintiff that

he had appeared, and obtained a fuperfedeas to the exigent.
Plaintiff"

fearched at the Compter, [as the outlawry was in

London] and no fuperfedeas being allowed there, defendant

was returned outlawed, who moved to fet afide the out

lawry. On fhewing caufe, defendant alledged, that he had

entered an appearance with the exigenter; but that appeared

to be unneceffary, and a novel impofition by the exigenter.

The court held, that the fuperfedeas is in itfelf an appear

ance, if delivered to the fheriff before the return of the

exigent ; bjit that not having been done, the defendant is

regularly outlawed ; and the rule tq fhew caufe, why it

fhould not be reverfed at the plaintiff's expence, was dif

charged. Barnes 319.

In C. B. it was moved, that the plaintiff might reverfe

an outlawry at his own charge, upon affidavit that the de

fendant was actually in the Fleet, in execution for the

plaintiff in another fuit, and that he knew it; and it was

granted, becaufe the plaintiff fhould have brought him tq
the bar by habeas corpus, and there have charged him with a

new declaration. Adlame v. Colebatch. Salk. 495.
A writ of allocatur on the exigent had iffued [after judg

ment and ca. fa.] returnable the firft return of Michaelmas,
whereupon defendant was returned outlawed \bth of July
preceding. It appeared, that the plaintiff died 6th of Aug.
and that a commiffion of bankrupt iffued againft defendant
on the 21ft of Augujl, preceding the return of the exigent.

Defendant obtained a rule to fhew caufe why proceedings

fhould not be ftaid, which rule was difeharjed; the court

teing of opinion, that the writ and return muft be filed,
notwiilh-
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notwithftanding the plaintiff's death after the outlawry.'

Before an actual affignment by commiffioners of bankruptcy,
the crown is not bound, though there is a great difference

between an extent in aid pro rege, and an outlawry for a

private perfon's debt. Here is no foundation to tie up the

plaintiff's hands; the plaintiff [meaning the reprefentative

of the original plaintiff] may proceed if fo advifed. French

V. Manby. Barnes 323.

It was the practice in the Common Pleas, before theJlat.

4.^5 W. iff M. c. 18. to allow a defendant, upon appear

ance by attorney, to reverfe the outlawry, and not to require

an appearance in perfon. But in the King's Bench, no one

in any cafe, civil or criminal, could reverfe an outlawry,

without an appearance in perfon, till that ftatute, unlefs

where, ex fpeciali gratia upon a reafon affigned to the court,

they indulged him to appear by attorney, as in ficknefs, &c
Cr'o. Jac. 462. but then the entry was, thathe came in perfon
f ' §)uod venit in propria

perfona,"

the law being clear, that

upon an outlawry he ought to appear in perfon. Vide

Carth. 7. Skin. 16. Salk. 496. But to remedy the in

convenience and expence attending an appearance in perfon,
that ftatute enacts,

" That no perfon who is or fhall be
"

outlawed in the faid court, for any caufe, matter, or
"

thing whatfoever, [treafon and felony only excepted]
" fhall be compelled to come in perfon into, or appear in
ft perfon in the faid court to reverfe fuch outlawry, but
*? fhall or may appear by attorney and reverfe the fame

'? without bail, in any cafes, except where fpecial bail
-" fhall be ordered by the faid

court."

Of
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TH E courts, inftead of driving the party to his writ of
error to reverfe an outlawry had againft him, will

rnoftly, as appears from the foregoing cafes, relieve him on

motion, where the proceedings have been irregular; but in

doing this the courts always require, that the defendant

pay the plaintiff his cofts up to the exigent, unlefs where
'

the plaintiff has proceeded intentionally irregular, and with a

view to opprefs. But where the defendant is driven to his

writ of error to reverfe the outlawry, either upon coming in

upon the exigent, iffc. gratis, or brought in upon the capias

utlagatum, he muft, in all cafes, pay the plaintiff his cofts to

the outlawry ; and, where fpecial bail is required, he muft

put in bail, either before error can be brought to reverfe the

outlawrv, or elfe upon the reverfal.

By the 31 El. c. 3. f. 3. it is enacted,
" That before

"

any allowance of any writ of error, or reverfing any
out-

"

lawry be had, by plea or otherwife, through or by want

"
of any proclamation to be had or made, according to the

" form of this ftatute, the defendant and defendants in the

"
original action fhall put in bail, not only to appear and

"
anfwer to the plaintiff in the former fuit, in a new ac-

"
tion to be commenced by the plaintiff for the caufe men-

"
tioned in the firft action, but alfo to fatisfy the condem-

"

nation, if the plaintiff fhall begin his fuit before the end

"
of two terms, next after the allowing the writ of error, or

"
otherwife avoiding of the faid

outlawry."

This ftatute requires bail to be put in before the allow

ance of error, only where the error is for want of proclama

tions.

But for any other caufe than for want of proclamations, it
is fufficient if bail is put in before the reverfal of the out

lawry, by the writ of error, if the original caufe of action

required bail.

As where error was brought to reverfe an outlawry in Chef-

ter ; to which the defendant in error pleaded, that no bail

was put in before the allowance of the writ of error, accord

ing to the 31 El. c. 3. Per cur. This is no plea, for it is

well enough, if bail be put in at any time before the rever

fal. The error was the want of pro ccmitaiu. Wilbraham

V. Doyley, Ld. Raym. 605.
So where, pending error to reverfe an outlawry on mefnt

procefs, the defendant in error moved to quafli the writ,

becaufe
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becaufe no bail was given. Sed per cur. That is never done

till the outlawry is reverfed ; and then we take bail to ap
pear to an original, to be brought within two terms.

Dtickett v. Martin, Stra. 951.
If a party comes in gratis, upon the return of the exi

gent, he may be admitted by motion to reverfe the outlaw

ry, for any other caufe than want of proclamations, with

out putting in bail. If he comes in by cepi corpus on the

capias utlagatum, then he fhall not be admitted to reverfe it

without appearing in perfon, as in fuch cafe he was obliged

to do at common law ; or putting in bail with the fheriff for

his appearance upon the return of the cepi corpus, and for

doing what the court fhall order. Appearing by
attorney-

is an indulgence by 4 iff 5 W. iff M. and the bail is to be

fpecial or common in this as in other cafes. Salk. 496.

But vide the cafe of Campbell v. Daley, Burr. \pt. 1920.

Where it was held, that a defendant, coming in after out

lawry, muft put in fpecial bail, before fuperfedeas or reverfal

of outlawry ; if the original caufe of action required fpecial

bail : which determination feems to have been founded on

the cafe of Serecold v. Hampfon, bart, Stra. 1178. I Wilf. 3.

which was as follows :

The defendant was outlawed in a perfonal action, with

out any affidavit of the plaintiff's demand : and having
brought error, he afligned his being beyond fea at the time

of the outlawry ; for which the court made no difficulty to

reverfe it: but the queftion was, upon what terms they
fhould do it, the plaintiff infifting on fpecial bail, and having
now made a proper affidavit; and the defendant infifting to

file common bail only.-——The court, upon confidering of

the 4 iff 5 W. &M. c. 18./ 3. which impowers the outlaw

to appear by attorney, [as he did here] and fays, it fhall be
reverfed without bail in all cafes but " where fpecial bail

fhall be ordered by the
court,"

declared, they were of opi

nion, they had a difcretionary power to require it or not;

and that the want of an affidavit before was no objection ;

becaufe that is. only requifite to warrant an arreft: and here

was one in time for the new action that muft be brought.

A"d though the 31 Eliz. c. 3. f 3. is the only at that re

quires bail, it is nql to be inferred from thence, that in

other cafes it ought not to be infilled on, for that act makes

a pew error, and the bail upqn it is abfolutely to pay the

Condemnation money.

Of
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IF a defendant was arrefted upon the capias utlagatum, the

fheriff could not admit him to bail, as an outlawed per

fon is excepted out of both the ftaru:es of 23 Hen. 6. c. 9.

and 13 Car. 2. fiat. 2. c. 2. (unlefs by fuperfedeas firft had

and received for difcharging him.)

But by the 4 & 5 W. iff M.c. 18. / 4. it is enacted,

"That if any perfon, outlawed
in the

* faid court (other

"
than for treafon and felony) fhall be taken and arrefted upon

"

any capias utlagatum out of the faid court, it fhall and may
" be lawful for the fheriff who hath or fhall arreft fuch

"
perfon (in all cafes where fpecial bail is not required by

'•
the faid court) to take an attorney's engagement, under

" his hand, to appear for the faid defendant, -and to reverfe

"
the faid outlawry ; and thereupon tq difcharge the faid

"defendant from fuch arreft: and in tbofe cafes, where

" fpecial bail is required by the faid cqurt, the faid fheriff

" fhall and may take fecurity of the faid defendant by bond,
"
with one or more fufficient fureties, in the penalty of

" double the fum for which fpecial bail is required, and no

"
more, for his appearance by attorney, in the faid court,

"
at the return of the faid writ ; and to do and perform

" fuch things as fhall be required by the faid court; and,

"after bond taken, to difcharge the faid defendant

" from the laid
arreft."

,

And by fett. 5. it is further enacted,
" That if any

per-

" fon outlawed as aforefaid, and taken and arrefted upon a

"
capias utlagatum, fhall not be able, within the return of

"
the faid writ, to give fecurity as aforefaid, in cafes where

" fpecial bail is required, fo as he be committed to gaol for

" default thereof, that whenfoever the faid prifoner fhall

" find fufficient fecurity to the fheriff, in whofe cuftody he

" fhall be, for his appearance by attorney in the faid court,

* " The fid
court,"

means the court of King's Bench; the

ftatute being made to prevent malicious informations in the court

of King's Bench, and for the more eafy reverfal of in

the fame court. But notwithstanding, all perfons arretted upon

the capias utlagatum out of the Common Picas, after outlawry there

have always been bailable fince the making thereof, and before

might have been difcharged by a fuperfedeas to the capias utlaga

tum. fide feet. 4. in 13 Car. 2. c. 2.

3
"

at
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"
at fome return in the term then next following, to reverfe

"
the faid outlawry, and to do and perform fuch other

"

thing and things as fhall be required by the faid court;
" it fhall and may be lawful for the faid fheriff, after fuch
"

fecurity taken, to difcharge and fet at liberty the faid
"
prifoner for the

fame."

'

It is the allowed practice of the court of Common Pleas to

fuffer a defendant coming in by capias utlagatum, the fame

term on which an exigent is returnable, to avoid the out

lawry without writ of error, by fhewing, that he purchafed
a fuperfedeas out of the fame court, and delivered it to the

fheriff before the quinto exattus, iffc. or by fhewing any other

matter apparent on the record, which makes it erroneous,

as the want of original, or the omiffion of procefs, or want

of form in a writ of proclamation, &c. or a return by a

perfon not appearing to be fheriff, or a variance between the

original and exigent, or other procefs, or the want of fuch

addition, gj?«. as is required by the 1 Hen. 5.—Yet, it is faid,
in many books-, to be the conftant courfe of the court of

King's Bench, never to reverfe an outlawry on the crown

fide, either in the fame or a different term, for thefe or

other errors of a like nature, without a writ of error. 2

Hawk. P- C. 458. and feveral authorities there cited.

But, in civil cafes, the King's Bench, as well as the Com

mon Pleas, at this day, will generally reverfe outlawry on

motion, as is feen in the foregoing pages, without driving
the party to his writ of error, whether he comes in in the

fame term or another, or upon the exigent or capias utlaga

tum. But, in relieving by motion, the court always have

regard to the plaintiff's caufe of action, and the fituation he

is in towards the recovery of his debt.

A. who was a foreign merchant, and never in England,
was outlawed at the fuit of B. in an action on feveral pro-

mifes for goods fold and delivered ; and, on a jpecial capias

utlagatum, a ftip, and other effects belonging to A. were

feized, as forfeited upon this outlawry; and it was moved;,

that this outlawry may be vaca.ted, and reftitution awarded,

upon affidavits produced and read, that the defendant was

never infia legem, i. e. that he never was in England, and
therefore could npt be outlawed ; becaufe that was putting
him extra legem. Sed .percur. This outlawry fhall not.be

vacated
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vacated upon fuch affidavits ; but the defendant may bring
a writ of error, which he was compelled to, and thereupon

to put in bail to the action in which he was outlawed ; and

then the plaintiff confented to the reverfal. Matthews v.

Erbo, Carth. 459. Ld. Raym. 349. For, unlefs the court

drives the defendant to his writ of error, in fuch cafes, a

perfon might contract debts, and then go beyond fea, and

fo be out of the reach of the law ; therefore this is faid to be

a good way to get bail of a foreign merchant.

In debt upon a bond entered into by the wife, dum fola,
thehufband was abroad and outlawed; and the wife, though

fhe appeared publickly, waived. On motion to fet afide

the outlawry againft the wife, and to reftore her the goods

taken on a fpecial capias utlagatum, on affidavit that they
were her feparate goods, the court held, that the goods

muft be taken to be her hufband's goods in point'of law ; and

that, if fhe had any equitable right to them, fhe muft refort

to a court of equity: but, as fhe Appeared publickly, fhe

has been wrongfully waived ; and therefore the rule was

made abfolute for fetting afide the outlawry againft the wife,

but difcharged as to reftoring the goods. Bifcoe v. Kennedy
and his wife, in C. B. 2 Wilf. 127.

Defendant was taken on a capias utlagatum on a Sunday,
and therefore he moved to be difcharged, the taking being
contrary to the ftat. 29 Car. 2. But, notwithftanding the

court held the taking bad, they refufed to grant an attach

ment, and put the defendant to take the remedy given by
the ftatute. OJborne v. Carter, Barnes 319.

Defendant was waived fpecially on mefne procefs, as a

fingle woman by the name of Dunjler ; and after the exi

gent, and before the outlawry, fhe married one Prifeley ; and,
on being taken by a capias utlagatum, after the outlawry,

on motion, a rule was obtained to fhew caufe, why the

outlawry fhould not be reverfed, at her hufband's expence,
on his entering a common appearance for himfelf and his

wife. But the rule was difcharged, the court refufing to

interpofe in a fummary way, as the marriage was after the

exigent. White v. Dunfter, Barnes 321.
H. was outlawed in two actions, one was 10/. the other

40 j. and, upon reverfing the outlawry, the court took fpe

cial bail for the firft, and an appearance for the other ; the

recogni-
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recognizance was taken purfuant to the 31 El. c. 3. Salk.

496.

Two perfons were outlawed in a joint action againft

them, and one moved, that, on filing common bail, fhe

might have liberty to reverfe the outlawry. Sed per cur.

The writ of error, to reverfe the outlawry, muft be brought

in the name of both the parties that are outlawed ; and, if

one only appears, the other may be fummoned and fevered,
and then the outlawry may be reverfed for the benefit of

the party appearing only. Symmons v. Bingoeand Cooke, B. R,
Salk. 496.

Defendant being arrefted on a capias utlagatum, the fhe

riff took an attorney's engagement, under his hand, to ap

pear for the defendant and reverfe the outlawry, without

taking fecurity, by bond, in double the fum for which bail was re

quired, purfuant to the act of 4 iff 5 W. iff M. c. 18. On

fhewing caufe, why an attachment fhould not iffue againft

the fheriff for difcharging the defendant out of his cuftody,

it was urged, that he neither did nor could know, that it
was a cafe requiring bail, as the capias utlagatum was not

marked for bail ; and that 12 Geo. 1. c. 29. required an

affidavit; and that the fum, for which bail is to be taken,
is to be marked on the procefs, iffc. For the plaintiff, it

was urged, that procefs of outlawry is not within the flat.

12 Geo. 1. that this was by fpecial original ; and the caufe of

action was expreffed in the original procefs, in which it ap

pears he was entitled to bail The court were clear, that

this was nof a cafe within the 12 Geo. 1. and thought the

fheriff had acted improperly; but, as there was an affidavit

of the underfheriff", that he had acted to the beft of his un-

derftanding, without any ill intention, they enlarged the

rule in order to give the fheriff an opportunity to put in bail.

After which the fheriff undertook to pay the debt and cofts.

Cracraft v. Giedowe, Burr. 4 pt. 1482.

Of
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AN action on the cafe lies for the efcape of a prifoner

outlawed. Stra. 901. i.e. A qui tarn action on the

cafe, if outlawed on mefne procefs, the plaintiff having^an
intereft and a damage, and the king an intereft for the for

feiture.

But if outlawed, after judgment, it feems debt lies for the

efcape at the fuit of the plaintiff only. Vide Cro. El. 706.

Upon the reverfal of outlawry, the party is reftored to all

he has loft.

If the goods of a perfon outlawed are fold by the fheriff,
upon a capias utlagatum ; and, after the outlawry is reverfed,

he fhall be reftored to the goods themfelves ; becaufe, the
fheriff was not compellable to fell thofe goods, but only to

keep them to the ufe of the king. 5 Co. 90. Hoe's cafe.

Roll. Ab. 778. S. C. cited. Cro. El. 278. S. P. adjudged.

And vide 2 Jon. 101. 2 Show. 58. pi. 52. 3 Keb. 871.

There fhall be a reftitution of profits actually paid into the

Exchequer.

At common law, goods and chattels only were liable in

perfonal actions ; and as procefs of outlawry, in perfonal

actions, was given by ftatute, goods and chattels only ftill

remain liable, becaufe they were only chargeable in perfo

nal actions, i. e. They are forfeited to the king, and he

fhall have the pernancy of the chattels real ; but this is by
confequence only

—the party, being extra legem, is thereby
become incapable to take the profits himfelf.
A writ of error to reverfe an outlawry in any civil cafe,

is not often heard of now, as the party generally comes

in and reverfes it by motion, and fatisfies the debt and

cofts, or juftifies bail to appear to a new original ; or, if

fpecial bail is not required, enters a common appearance;
in which cafe the outlawry is reverfed of courfe before a

judge, or in court, by confeffion of fome trifling error in
the proceedings; as, the omiffion of any letter, irregularity
in any of the procefs, want of proper addition, want of

proclamation, want of filing the writ of proclamation, or,
in fhort, any trifling matter whatever ; which, in fuch cafeSj
is ufually confeffed by the plaintiff. For, as the intent of

proceeding to
outlawry is anfwered, either by the payment

of the debt and cofts, or by having good bail put in to

ftand
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ftand the event of the action, any objection to the reverfal

of the outlawry would be idle and nugatory.

In order to reverfe an outlawry, without an actual writ

of error, the defendant's attorney (having entered an ap

pearance) gets a copy of an exigent, on which is
ufually

marked the error, which being pointed out to the fecondary
or prothonotary, and then fhewn to one of the judges, if in

court, or to
'

a judge at chambers, a certificate is made;

thereof, if in court, or an order, if before a judge, to the

clerk of the outlawries of the faid reverfal.—On fight of

which order or certificate, the clerk of the outlawries marks

the outlawry book, difcharged ; and then the reverfal is

drawn up in paper, and entered upon the roll, and the de

fendant is thereupon reftored in Jlatu quo prius.

This is the ufual way where a perfon is outlawed, and

neither his body, goods, or lands, feized i>pon the capias

utlagatum. But if his body, goods, or lands be feized, then
his attorney muft go to the clerk of the errors; and on put

ting in fpecial bail, if requifite, he will make out a fuperfe

deas to difcharge the perfon or his effects, if taken, or if

not taken, then for the fheriff to forbear. But if a man be

outlawed after judgment, a reverfal in the manner before

mentioned will not be allowed ; for an outlawry after judg
ment cannot be reverfed till the plaintiff hath acknow

ledged fatisfaction on record, or the defendant hath paid

the money into court.

When a defendant to reverfe an outlawry is obliged to

fue out an attual writ of error,
he muft apply to the proper

curfitor for the writ; who, on a pracipe given him, will

make out the writ, which is to this effect :

England, to wit, George the third, by the grace of God,
iffc. To our juftices affigned to hold pleas before our-

felf, greeting. Eecaufe in the record and proceed

ing, and alfo in the pronouncing the outlawry againft

C. D. late of London, merchant, in a plea of trefpafs on

the cafe, whereon he is outlawed in London, pro

nounced before us returned, as it is faid, a manifeft
error hath happened to the great damage of him the

faid C. as by his complaint we have underftood. We

being willing the error, if any hath been, fhould be

Yol, II.
""

'

F duly
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duly corrected, and full and fpeedy juftice done to the
faid C. in this behalf, command you, that if the out

lawry aforefaid is returned before us, as it is faid,
then, the record and proceedings aforefaid being in-

fpected, ypu further caufe tq be done therein, for the

error and vacating of the outlawry aforefaid, what

of right, and according to the law and cuftom of

England, fhall be meet to be done.

Witnefs ourfelf at Wejlminjler, this ———— day of

in the twentieth year of our reign.

When the writ of error is duly made out and fealed, the

defendant muft get it allowed by the court, on which al

lowance the allocatur is fubfcribed.

If the error is in the exigent or return, or allocatur, or in

the writ of proclamation or return thereto, [having firft put in

bail according to the ftatute] or in any of the proceedings,

he gets a copy thereof, and fpreads the whole record, and

afligns the errors in this manner :

.Afterwards,
to wit, On ■ ■

next, after in

ithi? fame term, before the lord the king, at Wefi-

.mijifter,
comes the faid C. D. by his attorney,

and immediately fays, that in the pronouncing of
the

outlawry aforefaid, there is manifeft error in this,

to wit, that the return of the faid writ of exigifa

cias, and alfo the faid writ of allocatur, are infuffi-

cient, invalid, and void in law; therefore, in that,

there is manifeft error : There is error alfo in this,

that no judgment of outlawry, upon the writ of al

locatur aforefaid, is returned ; therefore in this there

is manifeft error [and fo, on affigning the error or

errors, as they happen to be], And the faid CD-

prays the writ of our lord the king, to warn the

faid A. B. to be before our lord the king, to hear

the record and proceedings aforefaid. And it is

granted to him, iffc.

If iiuC pi,:in tiff does not appear and confefs the errors,

J/'.e defendant mull fue out 2.fere faciets ad audiendum errores,

&c.
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&c. and upon two nihils returned, the court will reverfe

the outlawry of courfe : But if the plaintiff comes in vo

luntarily,'

or upon a fcire feci, and does not confefs the er

rors, affigned, but joins in error, the defendant muft make

up error books, and proceed to argument and judgment,
as in other cafes of error ; «of which vide pojl. title Error.

li ot
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UPON the reverfal or fuperfeding of the outlawry, if

the defendant does not pay the plaintiff his debt and

cofts, the plaintiff muft proceed to declare, the defendant

having, upon reverfing or fuperfeding the outlawry, put in

fpecial or common bail, as the cafe required, to appear to a

new original.

Upon appearing and fuperfeding the exigent, the plaintiff

muft declare within fix or eight days after, otherwife the

defendant may give him a rule to declare ; and if no de

claration comes in within the limited time, the defendant

may non-fuit the plaintiff, and have his cofts taxed. Compl,
Soil. C. B. 84.

So if the defendant appear by fuperfedeas, and will not

take a declaration, the plaintiff may have judgment againft

him, by nil dicit. Ibid.

But where a defendant outlawed, caufes the fame outlawry
to be reverfed, the plaintiff has till the end of the fecond

term after reverfing the fame, and notice thereof given, to

declare in. But if he does not proceed within two terms

next, after notice of reverfing the outlawry, the defendant

fhall have his cofts to be taxed. Reg. Tr. 33 Car. 2. C. B.

The declaration, after reverfal or fuperfeding of the out

lawry, has no need to be laid in the fame county iri'which

the former original was made. So held on demurrer. 3
Liv. 245. Whitwick y. Hovenden. Where the original

and outlawry were in London, and on the reverfal of the

outlawry, the plaintiff declared in Suffix, on which it was

infifted, that the original being laid in London, the plaintiff

could not declare in the action in another county, though

the caufe of action was tranfitory. But the prothonstar'm

certifying, that the courfe of the court was, that
the original be laid in London, for expediting the outlawry,
yet when the defendant comes in, the plaintiff may declare
againft him in any other county, be the action local or

tranfitory. And theflat. 21 Jac. 1. c. 16. / 4. giving the

plaintiff
generally a power to commence a new action or

unt within a year after the
outlawry reverfed, the plaintiff

may do it in this cafe, to warrant his declaration delivered,
within the courfe of the court. And the plaintiff had judg-

n.ent.

By the 21 Jac. 1. e. 16. /. 4. it is enafted,
« That if

m any action brought by ori^irtal,, the defendant be out

lawed,



©f ©m-la&M$. 69

Of declaring after the Outlawry reverfed or

fupexieded.

lawed, and fhall after reverfe the outlawry ; that, then the

plaintiff, his heirs, executors, or adminiftratprs,, as the cafe

fhall require, may corrunerice a new actjop or fuit from
time to time, within a year after fuch judgment of outlawry
reverfed, and not

after."

And by the 31 Eli. c. 3. / 3. it is enacted,
"
That

before the allowance of any writ of error, or reverfina; of

any outlawry, be had by plea or otherwife, through or by
want of any proclamation to be had or made according to

the form of the faid ftatute, the defendant in the original

fhall put in bail, not only to appear and anfwer to the

plaintiff in the former fuit, in a new action to be com

menced by the faid plaintiff for the caufe mentioned in the

firft action, but alfo to fatisfy the condemnation, if the

plaintiff fhall begin his fuit before the end of two terms

next after the allowing the writ of error, or otherwife avoid-.

ing of the faid
outlawry."

Though this latter ftatute relates only to the reverfing the

outlawry through want of proclamation, and difcharges the

bail in fuch cafe given, if the plaintiff does not proceed

within two terms after the reverfal—yet the recognizance of

bail, upon the reverfal of outlawry for other caufes than

for want of proclamations, has moftly been taken fince the

making thereof according to this ftatute. Therefore, if
the does not declare after the reverfal of the out

lawry within two terms, the bail are difcharged. But

though they are difcharged from their recognizance, the

plaintiff is not barred of his action, provided he com

mences the fame within a year after the reverfal of the out

lawry, according to the 21 Jac. 1. cr. 16. fupra.

Bail upon the reverfal of outlawry, cannot render their

trindpal in difcharge of themfelves ; for they are abfolutely
ound to pay the condemnation money.

Defendant was outlawed on a fpecial original, and upon

reverfing the outlawry put in bail, with condition as ufual,
to appear to a new original, to be filed within two terms.

Plaintiff proceeded to judgment, and defendant brought a

writ of error; a motion was made on behalf of the bail, to.

difcharge their recognizance, no original having been

filed within the two terms ; and a rule made to fhew

caufe, which was difcharged. The bail may plead as they
fhall be advifed. Carleton v Wilkinfon. Barnes 86.

F 3 Upon
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Upon fuperfeding the exigent, if plaintiff delivers a deT
claration, there fhould be a notice to plead ; and a rule

given to plead before judgment, for want of a plea, can be

figned. And defendant has, in fuch cafe, the fame time

to plead as in other cafes. Barnes 27 1—2.

0f
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£>f ^cire facfag.

A
Scire facias is a writ judicial founded on fome matter of

record, as judgments, recognizances, and letters pa

tent, on which it lies to enforce the execution of them, or

to vacate or fet them afide: and though it be a writ ju-

cial, or of execution, yet it is fo far in nature of an original,

that a defendant may plead to it, and is in that refpect

as an action; and therefore it is held, that a releafe of all

actionsj or of executions, is a good plea in bar to 3. fcire

facias. Vide Bac. Abr. 4 Vol. 409. and authorities there

cited.

Afcirefacias lies for many purpofes in law ; and the writ

itfelf may be formed according to the fubject matter. But

the writs offcire
facias,'

which will be proper to notice in
in this work, are only of four kinds— I. Of the fcire facias

againft bail, after judgment had againft the principal, on

their recognizance forfeited. 2. Of the fcire facias to re

vive a judgment by and againft the fame identical parties

to the fuit on which the judgment was had. 3. Of the

fcirefacias to continue a fuit by or againft the reprefentatives

of one of the parties dying before final judgment. And

4. Of the fcire facias by or againft the reprefentatives of a

party to the fuit dying after judgment, and before execu

tion.

The writ offire facias is adapted to the fubject matter :

For the various forts of which writ, fee the feveral books of

entries.

F 4 Of
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Of the Scirefacias againft Bail, and of Proceed

ings therein.

HEN a defendant is admitted to bail by the court

where the action is brought, his fureties or bail fti-

pulate, that the defendant fhall, if he be condemned in

the action, fatisfy the plaintiff his debt and cofts ; or elfe,
that he fhall furrender himfelf a prifoner ; or in cafe he does

neither, that they (his bail) will pay what the plaintiff
i%.

covers for him. Therefore after the plaintiff has recovered

judgment in his action, he muft, before ever he proceeds

againft the bail, look to fatisfaction from the defendant;
and the plaintiff has his election of three forts of executions,
either of which he is at liberty to purfue againft the de

fendant, viz. by elegit againft his lands and goods ; by
fieri facias againft his goods only; or by capias ad fatisfa*

ciendum againft his body; by which writ, he may be inj-

prifoned till fatisfaction is made.—If the plaintiff proceeds

by elegit or fierifacias, he aims at a fatisfaction by a feizure

pf the defendant's property ; and by taking out either of

thofe writs of execution, he cannot fix the bail; but if he

would look to the bail to make him fatisfaction j his exe

cution mutt be by a capias adfatisfaciendum againft the prin

cipal; and that is the only writ which has effect to fix the

bail, as it amounts to a demand on him to furrender him

felf a prifoner; which if not done by the return thereof, or

if he is not furrendered by the bail in difcharge of them-

felves, it is prefumed that the bail are ready to pay the

debt and damages recovered.

If the plaintiff therefore would ever refort to the bail,
his execution muft be by capias adfatisfaciendum againft the

principal ; for then he fhews, that he would have the body
till fatisfaction is made him ; which writ of ca. fa. muft

be returned by the fheriff, with a non eft inventus, for the
bail are liable only on failure of their principal.

When the recognizance is forfeited by the defendant's not

being furrendered by his bail, or furrendering himfelf to

prifon, the plaintiff may either bring his action of debt on
the

recognizance^ or proceed by fdre facias, by which the

fheriff is commanded to make known to them the judgment

recovered, and the force and effect of their recognizance en
tered into, that the defendant has not furrendered himfelf to
the prifon of the marfhal of the Marfhalfea or Fleet, as the

fafe is; and therefore, tha? they appear in court and fhew

caufe,
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caufe, why the plaintiff fhould not have execution againft

them, for his debt and damages recovered.

In order to ground the proceedings by fcirefacias againft
the bail, the plaintiff, before he fues out the writ offcire

facias, muft enter the recognizance of bail on a roll, car

ry in the fame, and docquet it ; fo he muft, if he pro

ceeds by action of debt on the recognizance. The entry on

the roll is to this effect in B. R.

Michaelmas term 20th George the third (the term this de

claration is of)

Middlefex IT. A. B. complains againft C. D. &c. [go through

the declaration] and the faid 67. D. by John
Palmer his attorney, comes and defends the

wrong and injury, when, iffc. and thereupon

E. F. of Charing Crofs, in the county ofMid

dlefex, mercer; and G. H. of Fleet-Jlreet, in the

city of London, grocer, [defcribing the bail as

in the recognizance] came into the court of our

lord the king, before the king himfelf, at Weft-

minjler, in their proper perfons, and became

pledges and manucaptors, and each of them

became pledge and manucaptor for the faid de

fendant, that if it fhould happen that the faid

defendant fhould be condemned in the plea

aforefaid, then the faid manucaptors granted,

and each of them did grant, that all fuch
* da

mages, cofts, and charges [if the action be in

debt, and judgment be recovered on a verdict,

fay, did grant, that as well the faid debt,
as all fuch damages, cofts, and charges—or if

* In jB. R. where the fuit is by bill, the bail are not bound in

a fum certain, but only undertake that the defendant fhall pay
the condemnation money, or render his "body to prifon ; and the

recognizance being general, muft be reduced by the judgment

to a certainty. But in C. B. the bail are bound in a fum cerr

tain, upon condition, that if the defendant be condemned in the

faid action, he fhall pay the condemnation money, or render him

felf a prifoner to the Fleet for the fame ; or upon failure there-T

of, that they wil} do it. for him.

in
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in debt and judgment was by default, fay, did

grant, that as well the faid debt, as all da

mages] as fhould be adjudged to the faid plain

tiff in that behalf, fhould be made of their

and each of their lands and chattels, and to be

levied to the ufe of the faid plaintiff, if it fhould

happen that the defendant fhould not pay the

faid plaintiff, or render himfelf on that occa

fion, to the prifon of the marfhal of the Mar-

Jhalfea, of our faid lord the king, before the

king himfelf.

The docquet paper——
"
the entry of Jofeph Lyon,

gentleman, one, &c. of Michaelmas term 2Qth of

George the third. N

Middlefex ff. Recognizance of bail for C. D. at the fuit of

A. B.

Roll 273.

When the entry of the recognizance is made up, and the

roll docquetted and carried in, and a capias adfatisfaciendum

alfo fued out, and got returned by the fheriff, with a non

eft inventus, the recognizance thereby being forfeited, be

caufe there is a default in the party, the plaintiff may fue

out a fcire facias againft the bail. But though the recogni

zance be abfolutely forfeited in law, yet the bail may fur

render the principal afterwards, and the court, ex gratia, on

motion, will relieve the bail, as will be fhewn hereafter.

If the plaintiff has not fued out a ca.fa. againft the prin

cipal, in order to ground his proceedings by fcire facias

againft the bail, within a year after the judgment obtained,
a fcire facias fhould firft go againft the principal to revive the

judgment, before a fcire facias goes againft the bail on their

recognizance ; but the bail cannot take advantage of this;

Raym. 1096. 6 Mod. 304. Holt 90.

A fcire-facias does not lie againft bail, Unlefs a ca. fa. is

fued out returned and filed ; but it may be filed after the

fcire facias iffues. Att. Pratt. 242.
"

1 Lev. 22?. Note on

Reg. Eajl. 5 Geo. 2.

If
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If the principal defendant dies after the return of the

ca. fa. although his death be before the fuing forth the firft

fcire facias, the bail are fixed with the debt and cofts, in

point of law; and the fcire
facias'

's are only an indulgence

of ths court. 2 Wilf. 67.

On a recognizance taken in B. R. the fcire facias muft

be brought in Middlefex. 3 Danv. Abr. 313. for the recog
nizances in B. R. are not obligatory by the caption, but by
their being entered of record in the court. Salk. 600, 659.

Hob. 195. Brownl. 69. S. C. Moor 883. S. C. Styles 9.

But if bail be taken by a commifftoner in the country, the

fcirefacias may either be fued out into Middlefex, where the
recognizance is entered of record, or the county where

taken. Luiw. 1287.

But in C. B. if a. recognizance be taken in London at a

judge's chambers, and entered on record as taken in Lon

don, all the prothonotaries held, that the fcire facias ought

to be directed to the fheriff's of London, and not to the fhe

riff's of Middlefex. Bro. Abr. fol. 66. b. pi 85. Although

the recognizance is not a perfect record till it is entered

upon the roll, yet when it is entered in C. B. it is held,
that it is a record from the firft acknowledgment, and binds

perfons and lands from that time; for it is the acknow

ledgment before a judge that gives it the force of a record,

though the inrolment be neceflary for the teftification and

perpetuity of it. Hob. 195.

But in Andrews and Harborne, the prothonotaries certi

fied, that upon fuch recognizance, the fcire facias might be

brought in Middlefex, or in London. Roll. Abr. 891.

All. 12.

And fo, as in B. R. where bail is taken by commiffioners,
the fcire facias is fued out, either into the county where

taken, or into Middlefex, where filed. Att. Prac. 361:

But note, On a recognizance of bail in error, if it be en

tered to be tajcen at a judge's chambers in London, the fcire

facias muft be fued there.

A fcire facias againft bail, is not amendable. Grey v.

Jefferfon. Stra. 1165.

But a fcire facias may be quafhed, on motion, without

cofts, before plea pleaded, though defendant has entered an

appearance. Barnes 431.

If
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If the judgment of an inferior court is removed into B. R,

or C. B. by certiorari, and the party fues a fcire facias to

have execution,- he ought to fhew in his fcire facias, that

it is the judgment of fuch an inferior court, removed thither

by certiorari; and ought to fhew the particular limits of the

inferior jurifdiction, and pray execution within the parti

cular limits. But if the judgment be removed into B. R.
or C. B. by writ of error, or falfe judgment, and affirmed,
the party may have execution in any part of England; for

by the affirmance it is become the judgment of the fupe-

rior court. But then in a fcirefacias upon fuch a judgment

affirmed, the plaintiff ought to alledge, that it was removed

thither by writ of error, &c. Vide Guilliam V. Hardy.
I Ld. Raym. 216.

Of
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the Tefte and Return of the Writ, &c.

IN B. R. if the fuitwas by bill, the ca.fa. taken out againft
the principal in order to ground proceedings by fcire

facias againft the bail, muft have eight days between the tefte

and return ; and muft liefour days, exclufive, in the fheriff's

office. Salk. 599.

The ca. fa. againft the principal being left in the fheriff's

office, gives notice to the bail, that the plaintiff Will pro

ceed againft the perfon, and therefore it is incumbent on

the bail to fearch whether any ca. fa. be left in the office.

Burr. Rep. 4 pt. 1360.

Aca. fa. returnable, pending error, is no regular foun

dation for proceeding againft the bail. Barnes 83.

If by original, it muft have fifteen days between the tejle

and return.

The fcire facias againft the bail muft not bear tejle the

fame day as the ca. fa. againft the principal.

Two fcire
facias'

s were quafhed, the ca. fa. and the firft

fcire facias bearing tefte on one and the fame day. Barnes

95-

But the fcire facias againft the bail may bear tefte the

very day of the return of the ca. fa. againft the principal.

Stra. 866. Ld. Raym. 1567.

But a fcire facias muft not bear tefte on a Sunday, for it

is not dies juriditus. Dy. 168. a.

If the fuit be by original in B. R. there muft be fifteen

days between the tejle and return of each writ. Att^ Pratt.

346. and the tefte and return may be both inclufive, and in

this, whether the days fhall be exclufive or inclufive, there
,is no difference between proceedings by bill or original.

Stra. 765.

But if the fuit be by bill.in B. R. it is fufficient if there

are fifteen days between the tejle of the firft fcire facias and

return of the fecond ; as if the firft be tefted on 24/^ Ottober,
and the fecond returnable on the jth November, this is good.

Att. Pratt. 347.

The fcire /mm; muft be returnable as, the original pro

ceedings are, that is at a day certain or a common return.

J-d. Raym. 14 1 7.

In C. B. it ih; fuit was on a writ of attachment, or a bill

againft a privileged p ifon, fiiteen days between the tejle and

return of a fcire fatiai. are not requ'fice ; but if by original

aliurt
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the Tejle and Return of'the Writ, &c.

aliter, and muft be returnable on a general return. Att.

Pratt. 67.

But in C. B. in a fcire facias againft bail, if there be

fifteen days between the tejle of the firft and return of the

fecond fare facias, that is fufficient. Pratt. Reg. 377.

Rules and orders, 2 vol. 114. Pratt. Utr. Band. 27.

When the fuit in B. R. is by bill, and the two fcire fa-

cias's are made returnable in fifteen days, as they
may—

each

writ fhall have feven days between the tefte and return, and

not one ten and the other five. Att. Pract. 347. Pract.

U. B. 27.

But in Elliott and Smith, Stra. 1139. It was held, that if

there be fifteen days between the tejle of the firft and the

return of the fecond fcire facias againft bail, it is fufficient,
without any regard to the number of the days between the

tejle and return of each writ.

There were but fourteen days between the tejle and return

of a fcire facias ; and the court held it aided by the 17 Car.

2. c. 8. Lutw. 26.

In B. R. when the fuit is by original, the philazer makes

out the fcire facias.

In C. B. the philazer makes out the firft fcire facias, and
the prothonotary the fecond. Barnes 96.

An alias fcire facias muft not iffue till the firft be return

able ; and'ifitdo, it is void. Att. Pratt. 348.

And the alias muft bear tejle the day of the return of the

firft in all cafes, except in cafe of a fcire facias quare
exe-

cutionem non on a writ of error, and tntn it is not neceffary.

Att. Pratt. 348.

If the plaintiff does not vvifh the bail to be fummoned
on the firft fcire facias ; but would have a nihil thereto re

turned, it ought to be delivered to the fheriff, or left in
his office, fometime before the return thereof. Reg. 5 Geo. 2.
In Miller and Yarraway, Burr. 4. pt. 1723. It was faid,

that a fcirefacias againft bail mutt lie in the fheriff's office

four days at leaft before the return.

Every alias fcire facias muft lie four days, exclufive, be
fore the return thereof in the office. Reg. E. 5 G. 2. B. R.

So every fcire facias, on which a fctre feci is returned,
ought to be delivered to the fheriff, or left in his office, four

days, exclufive, before the return.. Ibid, -end Att. Pratt.
347-

But,
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But, if the party is fummoned the day before, or on the

day of the return, that is fufficient.
The fheriff muft indorfe the time of his receiving it.

A fcire facias againft bail is not amendable ; but the

court, on motion, will quafh it, if irregular. Stra. 401,
1165.

A fcire facias ordered to be quafhed, on plaintiff's mo

tion, without cofts, before plea pleaded, although the de

fendant had entered an appearance. Barnes 431.

The alias fcire facias differs in nothing from the firft,
except in the tefte and return, and adding, after the words,
" We command

you,"

thefe words,
"
as we have before

commanded
you."

A fcire facias is an action, and requires a new warrant of

attorney. Ld. Raym. 1048, 1253.

Of
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relieving
them [by Motion] after they are

faid to be fixed.

WHEN aw «/? inventus is returned to the ca. fa. taken

out againft the principal, the bail are then (aid to be

fixed with the debt and damages-
recovered, becaufe of the

default made by the party ; but notwithftanding they are

faid to be fixed, the court will relieve them, if they come in

upon the fcire facias againft them, and furrender the princi

pal in time.

Bail have ex gratia curia, till the return of the fecond

cire facias to furrender the principal.

Bail may be relieved by motion, where they cannot plead
the matter to the fcire facias againft them. As where a

non ejl inventus is returned to a ca. fa. the condition of their

recognizance being then broken, they cannot plead a ren

der of the principal afterwards ; nor would the courts for

merly have accepted fuch render; but they may now, upon

render of the body, upon the return of the fecond fcirefa*

cias, move the court to ftay the proceedings againft them.
This indulgence of the courts arofe from the great mif-

chief which happened to bail, by a plaintiff's taking out a

ca. fa. and making it returnable the next day,—fo that

bail had not time to bring in the body ; wherefore the courts

indulged the bail fo far as to permit them to render the body
upon the return of the firft fci. fa. if the ca. fa, was re

turnable de die in diem. Cro. Car. 6 1 8.

But if the ca. fa. was returnable at the next fummons,
the bail was held ftrictly to render the principal upon the

return of the ca. fa. and not after. Ibid. 738.

But afterwards the favour was extended, to admit a ren

der any time before the return of the fecond fcire facias,
or upon the return fedente curia ; but afterwards this practice

Was difallowed. Moor 850. 3 Bulfl. 182.

However, it has fince become the practice again both in

B. R. and C. B. as appears by 1 Wilf. 270. in B. R. Where

the court held, that the bail muft render the principal the

quarto die of the return of the fecond fci. fa. fedente curia,

[and it is not fufficient before a judge at chambers] or they
come too late afterwards, even though the fame day

—and

fo is the practice in C. B. as appears by Ld. Raym. 156, 7.

fo that they always admit a render upon the return of the

fecondfci. fa. [i.e. the quarto die pojl of the return day] fedente

curia, or any time before that. But all the admittances of

thefe
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thefe renders are ex gratia curia, and not ex merito juflitia,
for the condition of the recognizance is broken by the non-
render upon the return of the ca. fa. and therefore thefe

renders cannot be pleaded, but the party muft be relieved

by motion.

If fcire feci, is returned to the firft fcire facias, the bail

may furrender the principal on the appearance day of the

return of that fcire facias.

If there be no ca. fa. fued out, returned and filed, it is
no ground for a motion to quafh the fcire facias againft the

bail ; hut the bail muft plead it, and be difcharged by that
means.

A ca. fa. may be void as to the principal, and yet well

enough to ground a fcire facias againft the bail ; as if a ca.

fa. be fued out above a year after judgment, without reviv

ing the judgment by fcire facias ; for the bail are ftrangers,
and;cannot take advantage of that error in a collateral ac

tion. 2 Ld. Raym. 1096. 6 Mod. 304. Holt. 90.

A motion was made to ftay proceedings againft
one-

of the

bail, who had been excepted to, and had notjuftified, but

had omitted to get his name ftruck out of the bail-piece.—

The court denied the motion in its prefent form, as in the

cafe of Fulk and Birk, 4 Geo. 3. faying, that whilft the

name remained upon record, proceedings could not regu

larly be flayed ; but, as in that cafe, they now gave leave

to enter an exoneretur on the bail-piece, nunc pro tunc, on

payment of cofts. Humphrey v. Leite, Burr. 4 pt. 2107.
The bail are not liable if the principal dies any time be

fore the return of the ca. fa. and they may plead it to the

fci. fa.

But the death of the principal, after thefcirefacias brought,
does not difcharge them, if he was alive at the capias re

turned. Cro. Car. 165. 1 Rol. Abr. 336, iffe.

A motion was made to ftay proceedings againft bail, be

caufe. the principal died after a. capias, ad fatisfaciendum re

turned ; but before the return of the fecond fci. fa. againft

the bail, but denied, becaufe it was the bails omiffion, that

they did not furrender him, he living till after the return

of the ca. fa. 1 Mod. 31. 2 Ld.Raym. 1452. 2 Stra. 717. •

Motion to ftay proceedings againft the bail, the ca. fa,

was returnable the laft return ofMichaelmas, viz. 2%thNov.

Vol. II G and
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Of the Scire facias againft Bail, and herein of

relieving them [by Motion] after they are

faid to be fixed.

and the principal died i Dec. the ca. fa. being then in the

fheriff's office, and not actually returned till the -^d Dec.

and the motion was denied. Boyland v. Crooie and others,
bail ofPorter, B. R. 1748.
But where the principal died after a ca. fa. returned, and

before it was filed, the court, on motion, ftayed the filing
it in favour of the bail. 1 Li11. Abr. 183. Mich. 35 Car.

2. B.R.

A ca. fa. made returnable at a day which falls out of term,
would not be void (though liable to be fet afide on motion)
—nor can fuch a defect in it be taken advantage of by bail,
upon a general demurrer to a fcire facias brought againft

them. Burr. Rep. 4 pt. 1187.

An action was commenced againft the bail, and afterwards

the plaintiff was obliged to defift therein ; and then the bail

furrendered the principal before the new action brought,
and moved to ftay the proceedings ; the court held the fur

render to be good, it being before the return of the procefs

in this fuit, and it was the fault of the plaintiff not to begin

light at firft. Hoare v. Mingay, one, iffc. Stra. 915.

In an action of affault and battery, the plaintiffs procured

a judge's order to hold the defendant to bail fqr 140/. where

upon the defendant became bound in 280/. and the b^il jointly
and feverally in 140/. The plaintiff had a verdict for 300/.

and brought feparate actions on the recognizance againft the

bail. On which the bail moved the court, that on payment

of one fum of 140/. and cofts, proceedings might be ftaid,
and compared this to an action on bond. But the plaintiffs

infilled, that there was a difference ; for in a bond the con

dition is to pay the money ; and if one obligor pays it, then
the other is difcharged, as the condition is complied with ;

but, in a recognizance, the condition is not fatisfied till

the damages recovered be paid, or the defendant furrendered.

And it was held, that the bail being jointly and feverally
bound, the actions againft them could not be difcharged,
unlefs the condition of the recognizance was performed,

viz. That the defendant paid what was recovered, or fur

rendered himfelf to the Fleet. Calverac and Ux. v. Pin-

i.'ro, Mich. 12 G. 2. C. P. Barnes 74. Pratt, Reg. C.P.

If
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relieving them [by Motion] after they are

faid to be fixed.

If an action be brought on a recognizance of bail, the
writ muft be ferved four days before the return, and the bail

may furrender the principal, on the quarto die pojl of the

return fedente curia ; but not after the court is rifen. Rep.
'

iff Caf. of Pratt. C.P. 1 8.

Motion to fet afide zfi. fa. againft bail, defendant having
furrendered in their difcharge. It appeared by affidavit,

that the fecond fci. fa. Was returnable Cras. Mart. Nov. 12.

and the defendant's furrender not before the 15th, the ap
pearance day of the return. Per cur. The affidavit is de

fective;, as it does not fhew that the defendant furrendered

(fedente curia] on the appearance-day of the return of the

fecond fci. fa. which if he did not, the furrender is out of

time. No rule. Barnes 75.

The bail, for one who was convicted afterwards for a fe

lony, brought up the body by habeas corpus; and the court

allowed them to furrender him in difcharge of themfelves.

Stra. 121 7.

Debt was brought on the recognizance ; plea, no ca. fa^
repl. a ca. fa. and demurrer, inde. But the court after

wards, being informed by motion that the defendants had

furrendered the principal before the return of the latitat

againft them, ordered the proceedings to be ftayed, and an

txoneretur to be entered on the bail-piece, notwithftanding
the plea, replication, and demurrer, before the motion.

Dodfon v, King, Carth. 516.

G 2 Of
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Of the Scire facias againft Bail, and herein of

relieving
them after Error brought on the

principal Judgment.

A
Writ of error is fo abfolutely a fuperfedeas, that the
plaintiff cannot fo much as take out a ca. fa. and re

turn non ejl inventus, in order to proceed againft the bail.

Sweeiapple v. Goodfellow. Stra, 867.

The plaintiff, in order to proceed againft the bail, took
out a ca. fa. on the 3d of December. On the 4th a writ of

error was allowed, notwithftanding which he called for a

return of non ejl inventus, and then waiting till the writ of

error was at an end, proceeded by fcire facias againft the

bail : and on motion all the proceedings were fet afide:

for the ground of them, viz. the return of non ejl invent.

was obtained after notice of the writ of error, which

in its nature ftopt all proceedings, and the fheriff could not

fo much as look after the defendant. * Stra. 11 86. 1 Wilf,

16.

But in Ld. Raym. 342. it is held, that error on the prin

cipal judgment is no bar to hinder the fuing a ca. fa. in or

der to charge the bail—and fo again. Ibid. 1260. Sed q. as

the other cafes above are more modern.

The plaintiff recovered judgment, took out a ca. fa. and

had a non ejl invent, returned. Of the judgment,error was

brought, and two days after the plaintiff fued out a fci.fa.

againft the bail, who moved to ftay the proceedings therein,,
as is done in cafes where, pending error, the plaintiff

brings

debt on the judgment, infifting that it was more reafonable

in this cafe, becaufe otherwife the bail might lofe the ad

vantage of difcharging themfelves by furrenderihg the prin

cipal, which they can do at any time before the return of

the fecond fci. fa. and the court thought it reafonable that?

the proceedings fhould be flayed, on the bail's confenting,

that if the judgment be affirmed, they would
furrender*

the

* But note, there is a difference in the two courts ofB. R. and

C.B.

In B. R. a writ of error is a. fuperfedeas from the time of the

allowance, and that is notice of itfelf—or if the party have
notice

thereof before the allowance, it is even from diat notice a.fuperfe

deas. Bur. Rep. 4 pt. 340. Say 51.
But in C B. a writ of error is no fuperfedeas from the fealing,

but from the delivery to die clerk of the errors. Barnes 205. 209.

principal,
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relieving them after Error brought on the

principal Judgment.

principal, or give judgment on the fci. fa. Myer v. Arthur,

Stra. 419.

But on a like motion as above, it appearing that bail was

not put in upon the writ of error, fo as to make an abfolute

fuperfedeas, the court refufed to ftay the proceedings on the

fci. fa, faying they would not go one ftep farther than the

cafe of Myer v. Arthur. Hunter v. Sampfon. Stra.jSi.

So where the fecondfci. fa. was returned, and a four-day
rule given, on the fourth day of which error being brought

on the principal judgment, the bail moved to ftay proceed

ings on the fci. fa. and cited Myer v. Arthur. But, Per cur.
that differed, for there the bail came in time whilft they
might furrender, which they cannot do here after the return

of the fecond fci. fa. at which time no writ of error was

brought. Rule denied. Everett v. Gery. Stra. 443.

And, P^r cur. in Ricbardfon v. Jelly. Stra. 1270. Where

the bail do
notapplyto'

ftay the proceedings pending error,

till their time to furrender is out, we will not give them

any time for that purpofe, but only four ,days to pay the

money in, after the judgment fe affirmed.

The bail in the original action, upon a writ of error

brought, are hot liable to the cofts upon the affirmance of

the judgment.

Though an action ofdebtjon a. judgment may be brought,

pending a writ of error in the original action, and the

court will let the plaintiff proceed to judgment thereon,

and only ftay execution till the writ of error is determined ;

yet if an action of debt on the recognizance of bail in the

original caufe be brought, pending error on the judgment,
the court will ftay proceedings in fuch action, without th?

bail giving judgment ; for, by the judgment, the bail

would be barred from furrendering the principal. Prac. Reg.

C. P. 83.

1 he fecond fcire facias was returnable the firft day of the
term ; and a week within term the bail moved- to 11 jy the

proceedings, on the common terms of giving judgment in

the fcire facias, and taking four days to furrender after the

affirmance of the principal judgment. But the court faid

they came too late, after the time to furrender was gone,

and, would not revive it again ; all they would do was, today
G 3 the
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relieving them after Error brought on the

principal Judgment.

the fuing out execution againft them, till after the affirm

ance in error. Cole v. Buckland, Stra. 872.

The plaintiff got judgment on the fcirefacias againft bail,

pending error by the principal, and took them in execution ;

and now they moved to be difcharged. Sed per cur. Though

you might have applied, and had the proceedings flayed,
yet we will not fet them afide. If an action of debt had

been brought upon the judgment, we fhould have granted

an imparlance, if it had been afked ; but we never fet afide

the judgment when it is once figned ; becaufe we take it,
that by your not applying in time you have fubmitted to meet
the plaintiff. Fijher v. Emerton, Stra. 526.

Error was brought in cam. fcacc. upon a judgment ob

tained againft the defendant in B. R. and writs of fcire fa

cias had iffued againft the bail in the original action in B. R.

where the bail obtained a rule to ftay proceedings againft

them in B. R. upon the fcire
facias'

s, until the writ of

error returnable, in cam. fcacc. fhould be determined, they

undertaking to pay the debt and damages within four days

after affirmance of the judgment, if the fame fhould be af
firmed. The judgment was affirmed in cam. fcacc. and after

wards the original defendant brought error returnable in

parliament to reverfe the judgment given in cam. fcacc. on

which the bail moved to ftay proceedings againft them till

that writ of error was determined ; and though it was ob

jected, that the bail were bound by the exprefs terms in the

former rule, the court made the rule abfolute, holding, that

the word
" affirmance,"in the firft rule, muft neceffarily be

underftood to mean final affirmance. Kirfhaw v. Cartwright

and Pearce, bail ofGreen, Burr. 4 pt. 2819.

bf
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appearing thereto.

IF the plaintiff proceeds by fcire facias, the ufual way is

to fue out a fcire facias, and get it returned nihil ; and

then fue out an alias fcire facias, and upon a nihil alfo re

turned to that, after a rule given, fign judgment on the

fcire facias. But if the plaintiff would have the parlies

fummoned, either upon the firft or fecond fci. fa. the fheriff
will make him out a fummons, which he muft give to an

officer, with inftructions for the execution thereof; and, at

the return of the writ, the fheriff will return fcire feci,, for,
in all cafes of fcire facias againft bail, there muft be a fcire

feci returned, or two nihils ; for two nihils amount to a

warning.

Where two writs of fcire facias iffue returnable in dif

ferent terms, the firft muft be entered of the term wherein

it is returnable ; and an award of the fecond is fufficient,
without fetting it forth at length.

The writs and returns in B. R. if by bill, muft be filed at

the Treafury Chamber, or at the King's Bench office, with

Mr. Heberden, the figner of the writs—iiut if by original,

with the filazer.

In C. B. they are entered on the prothonotary's remern-

brance roll.

Where a. fcire facias againft bail is not returned, the

plaintiff cannot proceed upon an alias fci. fa. without an

entry of the firft upon the roll. Ld. Raym. 822, 1252.

After the writs and returns thereto are filed, the plaintiff

muft take out a rule to appear, and ferye a copy thereof oa

the
.bail.

A. B.
"J

v.. ( Rule on fcire facias,
E. F. and G. H. bail f %th April, 1780.

ofCD. J

The above rule expires in four days exclufive, but Sun

day is not one; and, if the parties do pot enter an appear*

ance, at the expiration thereof judgment may be iigiied on

the fcire facias.

But if they enter an appearance in time, the plaintiffmuft

declare in fcire facias, and the procceJings to iffue or de

murrer are the fame as in
other'

cafes.

G 4 Of
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Of the Scire facias agaiAft Bail,
and-

"herein of.

declaring, pleading, Judgment, and Execu

tion, &c.
'

*,,
•

•'

THE form of a declaration in fcire facias is as fol-

.
lows ;

'

Eajler Term, 20 Geo. 3. —■

[Prothonotary's name if in* [Chief clerk's name if in

C.B.] .B.R.]

Midilefex to wit. Our Lord the king gave in charge to the

fheriff of Middlefex his writ, clofe in thefe

to wit, George the third, iffc. [here infert the pro

ceedings, from the 'fuing out the fcire facias,.
ex-

actly as they have been—whether if only one

fcire facias, and a. fcire feci returned thereto; or

i f a fcire facias and nihil returned, and then award

of an alias fcire facias, and fcire feci returned

thereto, inferring the writs and returns] And the

faid E. F. and G. H. at that day having been fo'-

lemnly demanded, came by j£. R. their attorney,

upon which the faid A. B. prays execution tobe

adjudged to him of the debt and damages (or of

the- damages, cofts,and charges, as the action was]
aforefaid, according to the force, form, and effect

'

of their faid recognizance, iffc. '•

O, P. for the plaintiff.

j^. R. for the defendant. . ,'. , :

A declaration on a fcire facias, returnable the laft return

of the term, mav be intitled of the fame term generally,

3WHf 154-

A man may plead in abatement, or in.bar to afcirefacias^
as well as other actions. Lucas 112.

There are but few pleas *rn bar which cah"be pleaded by
bail to a fcire facias. . /

They can plead that no ca. fa. iffued againft the princi

pal, or that he died before the return of the fa. of that

the had other execution.

But they cannot plead, that the principal died before the

fcire facias iffued. Cro.Jac.ibjj. iffc.

But they can plead, that the principal
died'

before any

judgment againft -him ; becaufe they cannot have a writ of

trior to nverie that judgment.
'

Cf
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declaring, .pleading, Judgment, and Execu

tion, &c.

If the principal furrendered himfelf, or the bail rendered

him [upon or before the return of the ca. fa. or otherwife,

fuch render cannot be pleaded, though upon fuch. render

afterwards the court will difcharge them on motion. Vide

finte.] But fuch furrender, or render, are not fufficient,
unlefs the plaintiff, or his attorney, have notice thereof;

and this is requefted, that the plaintiff may, if he pleafes,

charge him in execution, alfo that he may not be at any
further trouble or charge againft the bail. Leon. 58'. 2 Bulfil.

260. Moor 883.
"' "''

Alfo now by 4 iff 5 Ann. c. 16. f. 12. payment of the fum

recovered may be pleaded as well to a. fci. fa. as to an action

of debt.

For other pleas, vide the books.

Bail pleaded to* a fcire facias, payment by the principal

before the return of the fecond fcire facias ; and it was re-

folved the plea was bad, for, in ftrictnefs of law, the re

cognizance was forfeited by fuing out the firft fci. fa.

againft the bail. Ld. Raym. 157. But vide the-4 iff 5 Ann.

£. l6. / 12.

Sci. fa. againft the defendant as bail for A. B. C. and D.

the defendant pleads, that before the return of the fecond

fci. fa. the plaintiff took A. in execution and ftill detains

him—Demurrer inde. It was argued for the defendant, that

the plaintiff having taken one of the principals in execu

tion, had thereby djfabled the bail to render him, and

therefore difcharged him as to all the reft. Sed per cur. The

bail have undertaken to bring in all four principals ; and

therefore though the plaintiff hath taken one, this does not

difcharge the bail as to the other three, for they ought,

as they took upon them, to bring in all four. 2 Lev. 192.

I Vent. 315.

Formerly, if the plaintiff recovered a greater fum than

was laid in the action, the bail were not chargeable in that

attion. 1 Salk. 102. But now, where the plaintiff de

clares for, or recovers a greater fum than is exprefled in the

procefs on which he declares, the bail fhall not be dif

charged, but be liable for fo much as is. fworn to and in-

dorfed on the faid procefs; cr for any lefs fum which the

plaintiff in fuch action fhall recover. Pafch. 5 Geo, 2.

The
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Of the, Scire facias againft Bail, and herein of
declaring, pleading, Judgment, and "Execu
tion, &c.

The practice of the courts, upon pleading to fcirefacias,
is exactly the fame as in other cafes ; only in the venire

diflringas, or habeas corpora and jurata, for a
trial'

upon the

fcire facias, after the words,
" in a plea of debt, trefpafs,

iffc."

(as the action may be) add thefe words,
"
Where

upon a fcirefacias,
&c."

Scire facias againft Fane and Barker, bail ofBarrell, judgr
ment thereon, and a ca. fa. againft Fane only taken out.,

Per cur. Though the fcire facias was joint, yet the execu

tion may be feveral.

And note, Though the recognizance be to levy of the

lands and chattels, yet execution by the body is good, by the

law and ufage of this court. I Lev. 225. 1 Sid. 330.

2 Keb. 269, 274. 3 Danv. Ab. 307. pi. 2, 4, 5, 6. 2 Sid.

J 2. 2 Inft. 395. 3 Dan. Abr. 325. G. p. 3, 339. p. 6.

And in Elliott v. Smith. Stra. 11 39. It was held, that a

ca. fa. may be taken out againft bail, without any fi. fa. or
return of nulla bona previoufly iffued.

If bail bring error upon an award of execution in afcire

facias againft them, matter which lies properly in the

mouth of the principal, or might have been pleaded to the

fcire facias, is not affignable for error, after execution

awarded againft them. Wraight v. Kitchingham. Stra. 197.

Salk. 262. 4 Mod. 306.

A judgment on afcire facias againft bail was reverfed for

want of a warrant of attorney. Salk. 603.

A moiety of the damages was levied on one bail ; and the

other bail not having goods fufficient to levy the remainder,

the plaintiff took out a fecond execution againft the goods

of the firft bail. But, on motion to fet afide the fecond

executiqn, the court held it irregular, for the plaintiff might

have levied the Whole at firft. Barnes 202.

If the plaintiff", in a fcire f.idas, either for want of the

damages being previoufly at'certained, or upon obtaining

judgment by default upon the fcire facias, or judgment upon

demurrer therein, is of neceffity obliged to fue out a fcire

fieri inquiry, in order to afcertain his damages, he mud:

give the like notice of executing the fame, as muft be given

in other cafes of trial, and executing writ of inquiry, Fet

which, vide the firft vol. under thofe titles.

Note ; A fcire facias againft bail is not amendable.

In
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declaring, pleading, Judgment, and Execu

tion, &c.

In a fcirefacias againft bail, the plaintiff made a miftake

in fetting out the recognizance, which the defendant took
advantage of, by pleading nul tiel record. And afterwards,
the plaintiff moved to amend it, but was denied: for fcire

facias's againft bail are never amended ; and the courfe

is, for the plaintiff to quafh his own writ. This may be
to defeat the bail of an opportunity to furrender, which he
would have done, if he could not have been fure of pro«*

ceeding in his plea. Grey v. Jefferfon. Stra. 1165.

Of
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Of the Scirefacias to revive a Suit by and again'{$
the fame Parties.

TH E fecond fort of fcire facias, which is proper to be
treated of in this place, is that to revive a judg

ment formerly had between the parties ; and on which no

execution was taken out after the rendering fuch judg
ment.

Different opinions have been entertained, whether a fcire

facias in fuch cafe lay at. Common law ? But the doubt,
fays Lord Coke, arofe for want of diftinguifhing between
perfonal and real actions. 2 Inftit. 409.

At Common law, if after judgment given, or recogni

zance acknowledged, the plaintiff fued out no execution

within the year ; the plaintiff, or his conuzee, was driven,
to an original on the judgment; and the fcire facias, in

perfonal actions, was given by Weft. 2. c. 45. 2 Salk,
600. pi. 8. Ld. Raym. 669. Co. Lit. 290. b. Sid. 351.

3 Co. 12. 3 Mod. 189. 4 Mod. 248.

But in real actions, or upon a fine, though no execution

was fued out within a year after the judgment given, or

fine levied, yet after the year, a fci. fa. lay for the land,
£5?r. becaufe no new original lay upon the judgment or

fine. 2 Inftit. 470. And the reafon why it lay in this

cafe was, for that in a real acfe)n one could have no other

advantage of his judgment; but in a perfonal action he

might have debt on his judgment.

A fcire facias lay alfo in mixed actions as well as real, as

in an affize, writ of anuity, and ejectment.

Therefore, after judgment had in a perfonal action, and

no execution fued out within a year, the plaintiff muft re

vive the judgment by fcire facias, and have judgment there

on, before he can fue out execution.

But if execution were fued out within the year, and re

turned, and from which the plaintiff had no benefit, there

needs no fcirefacias in fuch cafe afterwards, but that exe

cution may be continued down on the roll to any
diftance

of time. Att. Prac. B. R. 248, 341, 372.
—like,practice in

C. B. Att. Pratt. C. B. 234, 330. And where execution

was awarded on a fire facias, and four years after the de

fendant, being in the Fleet for another caufe, was brought

into court by habeas corpus, and there admitting
himfelf to

be the fame perfon, he was committed in execution without

3 Jcirc facias. Att. Pr.fet. C. B. 359.

So
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againft the fame Parties.

So if there be a ceffet executio for a year, or a writ of

error, no fcire facias is neceffary. Att. Prac. B.R. 371.

But it feems, the ceffet executk fhould be entered on re

cord . Ibid.

However, if the plaintiff does not take out execution

within a year after the'ceffet executio is determined, he muft

firft fue out a fcirefacias.

If execution is flayed by injunttion out of Chancery for
above a year, the plaintiff muft fue out a fcirefacias. Prac.

Reg. C. P. 370. Same in B. R. 1 Stra. 301. Salk.

322.

And a fuperfedeas
quia- improvide was awarded to an exe

cution [frayed by an injunction out of Chancery for above

■a year] fued out without a previous fci. fa.

But note, An injunttion only ftays the actual executing
the writ; therefore, a plaintiff may fue out his execution,

■notwithftanding
an injunction, and continue it down by

mcecomes non mifit breve. Ibid.

But notwithftanding the rule is, that if no'execution be fued

cut within a year, a fcire facias muft be fued out
to"

revive the

Judgment, yet the court of B. R. in the cafe of Mitchell v.

Cue and Ux. Burr. 4 pt. 660. were unanimous, that this

rule of-reviving a judgment above a year old, by fcire facias,
before fuing out execution upon it, which was intended to

prevent a furprize upon the defendant, ought not to be

taken advantage of by a defendant, who was fo far from be

ing furprized by the plaintiff's delay, that he himfelf had

been trying all manner of methods whereby he might de

lay the plaintiff, viz. by injunttion, iffc. And fo the court not

only difcharged the rule, {which had been obtained to fet

afide the execution] but with cofts.

An execution had after a year and day, without a fcire

facias, is not void, but voidable only. 3 Lev. 404. Salk.

273. pi. 4.
. . ,

If a defendant brings error, and is nonfuit therein; or

if the writ be difcontinued, although it be above a year

fince the original judgment was given, the plaintiffmay
take out execution ; for though in fuch cafes there is not

any new judgment givdn, yet the bringing of the writ of

error revives the firft judgment. Cro. Jac. 364. Rol. Rep.

104, 133.

It
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againft the fame Parties.

If the plaintiff delay the executing a writ of inquiry,
till a year after the interlocutory judgment, he cannot do

it after, without a fcire facias. Caf. in B. R. Pafch.

*3 W- 3. Haw. v. Cuton.

But in the cafe of the king, there need not be any fciri

facias after the year and day. 2 Salk. 603. pi. 13. Ld.
Raym. 328, 553.

After a judgment, if the plaintiff within the year fues

S. fcire facias, he cannot after have a capias within the

year, till he hath a judgment on the fci. fa. Rol. Abr.

900.

If the plaintiff does not proceed upon the firft fcirefacias,
within a year and a day, he cannot afterwards proceed on

that writ, but muft fue out a new fcire facias, for the old

writ is difcontinued.

If a judgment be above ten years ftanding, the plaintiff
cannot fue out a fcire facias, without motion in court. 2

Salk. 598. pi. 3.

If under ten, but above feven years, not without a mo

tion at the fide bar.

But note, If after fuch motion the judgment is revived

by a fcire facias, and then the defendant dies before execu-

cution, the plaintiff muft fue out a new fcire facias; but

may have it without motion, for the judgment was revived

before. 2 Salk. 598.

If the judgment of an inferior court is removed into

B. R. by certiorari, and the party fues afci. fa. to have ex

ecution upon fuch judgment ; he ought to fhew in hisy«.

fa. that it is the judgment of fuch an inferior court re

moved thither by certiorari, and ought to fhew the particu

lar limits of the inferior jurifdiction, and pray execution

Within the particular limits. But if the judgment be re

moved into B. R. by writ of error, and affirmed, the party

may have execution in any part of England; for by the

affirmance it has become the judgment of the King's Benc)u

But in a fci. fa. upon fuch judgment affirmed, the

ought to alledge, that it was removed thither by writ of

error. Ld. Raym. 216.

After judgment recovered, Hil. 30, 31 Car. 2. and no

execution actually fued out within the year and day, the

plaintiff, without a previous/*:.'. /a. in Trin. vac. 5 W. iffM.

took out an elegit, on which an inquifition was had, and

defendant's
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defendant's lands delivered in execution; and then the

plaintiff entered on the roll an award of an elegit, of the

fame term with the judgment, with continuances of vice-

comes non mifit breve to the time of fuing out the elegit..

And on examination it appearing to have been the prac

tice for many years, the court, considering the inconveni

ences that might enfue by opening a gap to deftroy many

executions, and becaufe the practice had prevailed fo long,
ordered the execution to ftand. Carth. 283. 2 Show. 235;

3 Danv. Abr. 33.

A fcirefacias lies not on a judgment pending a writ of

error brought on that judgment, but the writ of error

pending is a good plea to the fci. fa. Ld. Raym. 1295.

If a joint judgment is obtained againft two, and one dies,
the fcirefacias ought to be brought againft both the fur-

vivor, and the reprefentatives of the deceafed defendant.

Vide Carth. 105.

After interlocutory judgment the plaintiffs became

bankrupts, then took out a writ of inquiry, and proceed

ed to final judgment in their own names, On which judg
ment the plaintiffs affignees fued a fcire facias to fhew

caufe why they fhould not have execution : Defendant

pleaded the whole matter of the bankruptcy in bar, and

prayed judgment if the affignees ought to have execution

againft him, demurrer inde and joinder. The court held

the affignees properly entitled to the damages; and that the

bankrupt's proceeding in their own names, after the inter

locutory judgment, till final judgment, was well enough,

becaufe the interlocutory judgment entitled the bankrupts to

fomething, which by the inqueft was afcertained. Hetvit
iff al. affignees ofBibbins

iff al. v. Mantel. 2 Wilf. 372.—The,
affignees might have taken up the caufe after the interlocu

tory judgment.

Plaintiff had judgment, and brought a fcire facias, to
which the defendant pleaded, and judgment thereon was for

the plaintiff, who afterwards became a bankrupt. The

commiffioners affigned the original judgment to P. who

moved the court, that it might be entered to entitle him to

the benefit of the judgment on the fci. fa. which was ruled

accordingly, without bringing a new fci. fa. Plumer v,

Lea. 5 Mod. 88.
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A man had judgment in debt, then became a bankrupt,
and afterwards fued out execution ; and the money being
levied and brought into court, the affignee moved that it

might not be paid to the plaintiff [the bankrupt] furmifing
that the judgment was affigned to him. But the court de

tained the money till the affignee brought a fcire facias to

try the bankruptcy — cited in the above cafe in 2 Wilf.

372-

A fcirefacias, if againft the party, is in hac parte; but

if againft bail, in ea parte. Salk. 599. Ld. Ray. 393,
532-

_

A fcire facias to revive a judgment or award of execution,

muft be in the county where the judgment is recovered, or

execution awarded. Hob. 4. Cro. Car. 228.

And the fcire facias mutt be returnable at a common

return, or at a day certain, as the original proceedings

were. Ld. Raym. 1417.

If the proceedings were by original, there muft be fifteen

days between the tejle and return of each fcire facias ; and

the writs muft be returnable on a general return.

But in fcirefacias 's on writs of attachment, or bills againft

privileged perfons in C. B. fifteen days are not requifite

between the tefte and return.

And in B. R. if the proceedings were by bill, fifteen days

inclufive between the tefte of the firft and return of the

fecond fci. fa. is fufficient—But then each writ fhquld have

feven days between the tefte and return, and not one ten

and the other five.

Every fcire facias whereon nihil is to be returned, fhould

be delivered to the fheriff, or left in his office, fometime

before returned. Reg. Eajl. 5 G. 2.

The alias fcire facias . muft be delivered to the fheriff, or
left in his office, four days before returned. Ibid.

So every fcire facias, on which a fcirefeci is to be return

ed, ought to be delivered to the fheriff, or left in his office,

four days exclufive, before the return day. Ibid. And Att.

Pratt, 347.

The fheriff muft indorfe the time of his receiving it.

And if the party is fummoned the day before, or on ths

return day, it is fufficient. Att. Prac. B. R. 347. The

fame in C, B.

In a fcire facias to revive a judgment, the term of the re-

cpy;ry need not be inferted, Barnes 431.

4 In
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In B. R. in all cafes, there muft be two nihils, or one)

fcire feci returned.

But in C. B. in order to revive a judgment, if both

parties are alive, one fcire facias, though returned nihil, is

fufficient. Att. Pratt. 330.

After the writs and returns are filed, the plaintiff gives

a rule to appear, which expires in four days; and if no*

appearance is entered, he may then fign judgment on the

fcirefacias, and take out his execution.

But if the party appears, the plaintiff declares in fcirefa

cias ; and the practice throughout the fubfequent proceed

ings is exactly the fame as in other cafes. Of appearing,

declaring, pleading, clsfV. in fcire facias, Vide ante under

title fci. fa. againft bail.

Vol. II. H Of
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IY the 17 Car, 2. c. 8. it is enacted,
" That in all ac

tions perfonal, teal, or mixt, the death of either party,

between the verdict and the judgment, fhall not hereafter be

alledged for etror, fo as fuch judgment be entered within,

two terms after fuch
verdict."

And "where any judgment after a verditt fhall be had,

by or in the name of any executot: or adminiftrator, in fuch

cafe an adminiftrator de bonis non may fue forth a fcirefa'

cias, and take execution upon fuch
judgment."

A. fued a fci. fa. againft C. as executor of B. on a judg
ment obtained by the plaintiff againft the faid B. C. plead

ed in abatement, that B. died before judgment, £5?r. To

this C. replied, and fet out thenar. 17 Car. 2. C. 8. and

that B. died after the verdict obtained againft him, and

after the day of nifii prius, and before the day in bank.

Thereupon C. demurred. And the objection was, that the

ought to have fued a fpecial fcire facias, and not a

general one ; for this fuppofes a judgment againft the tefta-

tor in his life-time ; and the replication fhews it was en

tered after his death, though well entered according to the

ftatute. Sed per cur. The writ is good as it is, and could

not be otherwife ; for had it been fpecial, there would have

been a variance, the judgment being entered generally;

and a refpondeas ottfter was awarded. Ld. Raym. 1280.

The death of either party, before the affizes, is not re

medied by this ftatute ; but if the party die after the af

fizes begin, though the trial be after his death, that is

within the remedy of the ftatute; for the affizes is but one

day in law. Yet the court faid it was in their difcretion,
whether they would arreft the judgment. But in Lord

Raym. 1415. it was holden not affignable for error, it ap

pearing by the record, that the defendant appeared per at-

■ternatum fuum.

By the 8 iff g W. 3. c. 11. f. 6. it is enacted,
" That in all

actions commenced in any court of record, if any plaintiff

happen to die after an interlocutory judgment, and before a

final judgment obtained therein, the faid action fhall not

abate by reafon thereof, if fuch action might be originally
profecuted or maintained by the executors or administrators

of fuch plaintiff; and if the defendant die after fuch interlo

cutory judgment, and before final judgment therein obtained,
the
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the faid action fhall not abate, if fuch might be ori

ginally profecuted or maintained againft the executors or

adminiftrators of fuch defendant: and the plaintiff", or if he

be dead, after fuch interlocutory judgment, his executors or

adminiftrators fhall and may have a fcire facias againft the

defendant, if living after fuch interlocutory judgment;
or if he died after, then againft his executors or adminiftra

tors, to fhew caufe why damages in fuch action fhould not

be affeffed and recovered by him or them ; and if fuch de

fendant, his executors or adminiftrators, fhall appear at the

return of fuch writ, and not fhew or alledge any matter

fufficient to arreft the final judgment, or being returned

'Warned, or upon two writs of fcire facias it be returned,

that the defendant, his executors or adminiftrators, had

nothing whereby to be fummoned, or could not be found in

the county, fhall make default
;'

that thereupon a writ of

inquiry of damages fhall be awafded, which being executed
and returned, judgment final fhall be given for the faid

plaintiff, his executors or adminiftrators, profecuting fuch

writ or writs of fcire facias, againft fuch defendant, his ex
ecutors or adminiftrators

respectively."

The former ftat. 17 Car. 2. makes the judgment good, as

entered between the parties themfelves to the fuit, though

One died after the verditt, and before the judgment, entered.

-But by this ftat. of 8 £5? 9 W. 3. if a defendant dies after

interlocutory judgment, and the ation may be continued

againft his reprefentatives, the final judgment muft be

vagainft the reprefentatives, for they are exprefly taken notice

of for that pufpofe ; and the fcire facias againft them muft

be fpread and appear on the fame record. Vide 1 Salk. 42.

If a defendant dies after a writ of inquiry executed, and

before the return thereof, it is within this act, and the

fcire facias againft his executor or adminiftrator muft be to

fhew caufe why the damages affeffed fhould not be recovered.

Goldfworthy v. Southcot, B. R. 1 Wilf. 243.

The plaintiff, as adminiftrator to J. S. fued a fcire facias

againft the defendant, letting forth, that his intefjate fued
the defendant as executor in fuch an action, and had judg

ment by nil elicit, on which a writ of inquiry was awarded,
which abated by the inteftate's death before the return;

that adminiftration, was granted the plaintiff, and com-

H 2 manded
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manded the fheriff to fummon the defendant to fhew caufe,

why the plaintiff", as adminiftrator, fhould not have judg
ment : to which fci. fa. the executor pleaded a bond of his

teftator's, on which judgment had been recovered, and no

affets ultra. To which plea plaintiff demurred, and had

judgment; for the ftatute never intended that the executor

fhould ftand in any other circumftances, to make another

defence than the party himfelf might have made againft- the

inquiry; and he could have pleaded nothing but a releafe,

or other matter in bar arifing puis darrein continuance. He is,

by the words of the ftatute, to fhew caufe why damages in

fuch cafe fhall not be affeffed and recovered ; and if he fhall

appear at the return, and not fhew any matter fufficient

to arreft the final judgment, then a writ of inquiry fhall

be awarded, iffc. And arrefting judgment is bymatter ap
parent in the record, and not extrinfic ; and heretofore they
pleaded in arreft of judgment, as now it is moved. And

the executor cannot be hurt by this, for the judgment is

only de bonis tejlatoris, as if recovered againft the teftator

himfelf. Salk. 315.

The defendant died after the rule was out, but before

the time given to plead by a judge's order expired ; and the

plaintiff figned an interlocutory judgment, and fued out a

fcirefacias againft the defendant's executor upon this ftatute,
to fhew caufe why damages fhould not be affeffed and reco

vered ; but on motion the court fet afide the proceedings

for irregularity, as the writ abated by the death of the de

fendant before interlocutory judgment was figned, not

withftanding the rule to plead was out. And fo held in Sib'ert

v. The executor of gemral Rujfel, Mich. 9 Geo. 2. Wallop V.

Irwin, 1 Wilf. 315.

Note : The tejle and return of fuch writs of fcire facias are

according to the action, whether that is by bill or original;

and proceedings therein are the fame as in other cafes of

fcire facias.

Of
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ON E that is no party to the record, recognizance, fine

or judgment, as the heir, executor or adminiftrator,

though they be privy, and it be within the year, fhall have

no writ of execution, but a fcire facias to enable themfelves

to the fuit ; and fo of the tenant or defendant, for the al

teration of the perfon altereth the procefs: otherwife in the

cafe of a ftatute ffaple or merchant, becaufe the procefs is

given by other acts of parliament. 2 Injl. 471. Cart.

112, 193. Godb. 83.

But if there be two plaintiffs in a perfonal action, and

one of them dies, pending the fuit, that fhall not put the

other to a fcire facias ; fo if one of the defendants die,
becaufe the fame party ftill remains on record. 7 Mod. 68.

but the way is now, to fuggeft the death of the party upon

the roll, on record, at whatever ftage of the fuit he died,

according to 8 iff 9 W. 3. c.n.f. 7.

So if there -is judgment againft A. on which a fi. fa. is

fued out; but before execution thereof A. dies inteftate ;

there needs no fcire facias to renew this judgment, but exe

cution of the go'ods under that writ of fi. fa. may be made

in the hands of the adminiftrator. Farrer v. Brooks. For.

as the party himfelf could not have made any defence to the

writ of execution, there is no reafon that his reprefentative

fhould be in a better condition.

But if there be judgment in debt againft two, and one dies,
a fcirefacias lies againft the other alone, reciting the death ;
and he cannot plead, that the heir of him deceafed has af-

fets by defcent, and demand judgment if he ought to be

charged alone ; for at common law, the charge upon a judg
ment, being perfonal, furvived ; and they?a/. Weft. 2. which

gives an elegit, does not take away the common law reme

dy ; and therefore the plaintiff may fake out his execution

which way he pleafes ; but if he fhould, after allowance

of this writ and revival of judgment, take out an elegit to

charge the land, the party may have remedy by fuggeltion,
or by an audita querela. Vide Bac. Abr. 4 vol. 419.

If an executor brings a fcire facias on a judgment, or a

recognizance, and gets a judgment quod habeat executionem,
and dies inteftate, the adminiftrator de bonis non muft bring
a fcire facias upon the original judgment, and cannot pro-

H 3 c«d
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ceed upon the judgment in the fcire facias. Vide Ld.

Raym. 1049.

A fcire facias by executors upon a judgment obtained by
the teftator—demurrer inde, and it was infifted, that trje

practice of this court in fuch cafes is, that the plaintiffs in

the fcire facias fhould infert the profert of letters tefiamen-

tary, [this claufe being omitted] and that the writ is not good.
To which it was anfwered, that it was inferted at the end,

and that is the practice of B. R.—Per cur. Both forms are

good here; but in C. B. this claufe is always inferted in the

end. Judgment pro quer. Carth. 69.

A fcire facias againft an adminiftrator, tefted 24^ Ottober,
and returnable th; 3 \Jl Ottober, alias fcire facias tefted 3 \Jl

Ottober, returnable jih November ; and it was objected, that

thefe writs were irregular, becaufe there were not fifteen

days between the 24th of Ottober and the 7th of November,
but adjudged well; there being e'ght days exclufive between
the tefte and return of each writ. Carth. 468.

Note: In B. R. in all cafes there muft be either two

nihils returned to the fcire
facias'

s, or a fcire feci ; buf in

C. B. in cafe of the death of the plaintiff one nihil is fuffi

cient. Att. Pratt. C. B. 337.

But in cafe of the death of the defendant there muft be a

fcire feci, or two nihils returned. Ibid.

If a feme, executrix to ^f. S. marries, and then fuch huf-

band and wife bring debt againft A. B. on an obligation in

the right of the wife as executrix, and have judgment to

recover the debt, damages and cofts, and then the wife dies

before execution fued, the hufband cannot have a fciri

facias upon the judgment ; for that he, though he was privy
to the judgment, fhall not have the thing recovered ; but

it belongs to the fucceeding executor of adminiftrator. Cro,

Car. 207, 227. Beaumont v. Long, adjudged, although it

was objected, that the judgment was for the cojls and damages

which belonged to the hufband, though the debt did not;

and therefore the fcire facias fhould be for the damages ;

but a fcire facias being as well for the debt as damages, it

was held not maintainable; and whether he might maintain

a fci. fa. for the damages and cofts, they would give no

opinion. Jones 248.. S. C. adjudged, and faid this reco

very does not turn it to the proper debt of the hnfrandi as

it
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it would if~the baron and feme recovered the proper debt of

the feme.

But if hufband and wife obtain judgment, and the. wife

dies, the hufband, without taking out adminiftration to

her, may have a fcire facias ; for by the judgment it is be

come a debt to him. Sid. 337. Cro. El. 844. 3 Mod.

188. 2 Leon. 14. 4 Leon. 186.

So if a woman obtains judgment in debt, and after mar

ries, and the hufband and wife fue out a fcire facias, and
thereupon have an award of execution, though the wife

dies, yet the hufband [without taking out adminiftration]

may have execution upon the judgment, for the award upon

the fci. fa. attached in the
hufband'

and fhall furvive, though)

objected, the award on the fci. fa. made no alteration, as

the execution muft be on the firft judgment. Woodyer v.

Grejbam, Salk. 116. pi, 7. and Comb. 455. S. C. by which

it appears, that the year expired before the fci. fa. taken

out ; and faid by Holt, ch. juft. That the debt was attached
to him, jointly with his wife ; fo that although the award

of the execution did not alter the nature of the debt, yet it
altered the property. Carth. 415. Skin: 682. pi. 2.

If a judgment in debt is obtained againft a feme file,
who afterwards marries, and then a fcire facias is thereupon

brought againft hufband and wife; and after two nihils re

turned, judgment is given, that the plaintiff fhall have

judgment againft them, and then the wife dies, the huf

band fhall be liable to this execution. Carth. 30. Salk.

116. pi. 7.

So note; In the above cafe of Obrian and Ram, reported

alfo in 1 Mod. 170. If judgment be againft a feme fole, and
fhe marries; and then plaintiff fues out a fcire facias againft

hufband and wife, and has judgment quod habeat executionem,

againft both, and afterwards the wife dies, may
hie out a fcire facias againft the hufband, and have judg
ment thereon againft bim.

And fo vice verfa in Woodyer v. Grejham, Salk. I J 6. If

feme fole recovers judgment, and then takes hufband, and

they both fue out a fcire facias, and have judgment quod ha-

heant executionem, and then fhe dies, the hufband alone may
have a fcire facias afterwards, and have execution.

A fcire facias was brought againft. defendant as admini-

ftratrix of her hufband, on a judgment againft him for

1,500/. and after two nihils returned, & fcire fieri inquiry
H 4 was
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was taken out, and the defendant attended the execu

tion of it, in order to lay the ftate of the affets before the

jury; but the plaintiff infifting, that the award of execution

on the former writs was in point of law an evidence of af

fets, a devajlavit was found to 1,117 /. ^3C- ^n Hil. 8 Gee.

2. fhe appeared to the fcire fieri inquiry, pleaded plene ad-

miniflravit, and traverfed the devajlavit ; and notice of trial

being given and countermanded, and nothing further done

on it, fhe, in Mich. 10 Geo. 2. moved to have the award of

execution fet afide, and to be admitted to plead ; if being
to no purpofe to expect relief upon the trial of the traverfe ;

and cited Salk. 93. 264. to fhew, that wheie there has

been no fcire feci, and only two nihils, the court will relieve

upon motion, and not put the party to an audita querela:

and the ftate of the real affets was proved to be 130 /. which

fhe offered to deliver up, and be examined upon interroga

tories, if the plaintiffwas diffatisfied with the account. 'I he

court was greatly inclined to relieve her; but upon confi-

deration of her long acquiefcence, and the feveral fteps taken

fubfequent to the award of execution, they thought fhe

came too late, and for that reafon only refufed to interpofe.

Wharton v. Richardfon wid. Stra. 1 07 5.

Note: Formerly the method was upon obtaining judg
ment by default againft an executor or adminiftrator (which

Would reach only the goods of the teftator or inteftate) and

nulla bona returned to a fi. fa. fued out on fuch judgment,
to iffje out a writ to inquire, whether the defendant had

wafted any of the effects of the deceafed ; and if a devafiavit

was found by the inquifition and returned thereto, then for

the plaintiff to proceed by fcire facias for the defendant to
fhew caufe why the plaintiff fhould not have judgment de

bonis propriis, to which fcire facias the executor or admini

ftrator could appear and plead plene adminijlravit
[asJ in the

cafe above].—But now the fieri facias inquiry, and the fcire

facias are incorporated and made out in one writ fur expe

dition. However this method, though much better than

the old one, is feldom purfued at this day, as it does not

anfwer to the plaintiff if the debt is but a fmall one, becaufe

no cofts are allowed againft the executor or adminiftrator,

Unlefs they appear and plead to the fcire facias, and it be

found againft them. But the way is, to bring an action of

debt on the judgment, fuggefting a devajlavit.
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ATT'ORNIES have privilege not to be fued in any
other courts except thofe in which they are fworn

and admitted, becaufe of the prejudice that may accrue to

the bufinefs of thofe courts ih which their attendance is re

quired ; neither are they to be held to fpecial bail, becaufe

they are obliged to attend, and therefore are prefumed to be

always amenable ; alfo, as officers of the court, they are en

titled to the procefs of attachment, and may fue by attachment

of privilege.

But this privilege an attorney fhall not have at the King's

fuit. 2 Rol. Abr. 274. Bro. Superfedeas 1. 9 Hen. 6. 44.

Nor unlefs there be the fame remedy in his own court ;

therefore he fhall not have his privilege when money is at

tached in his hands by foreign attachment in the fheriff's

courts in London. Saund. 67. Vide Comb. 427.

Nor in an attion real againft an attorney of the King's

Bench. Saund. 67.

Nor- in .appealagainft art attorney of the Common Pleas.

Saund. 67.

Nor when he fues, or is fued in auter droit, as executor or

adminiftrator. 12 Mod. 316. Ld. Raym. 533. Hob.wj,

Salk. 2. pi. 4.

Nor where an attorney of one court fues another of ano

ther court, the defendant fhall not plead his privilege ; for

the attendance of the plaintiff is as neceffary in his court,

as the defendant's is in his; and therefore the caufe is le

gally attached in the court where the plaintiff is an officer,

Rol. Abr. 275. Moor 556. 2 Mod. 298. 2 Lev. 129.

But quart, as to this, for it feems, the defendant attor

ney muft be fued by bill, although the plaintiff is an attor-.

ney ; and therefore he muft be fued in his own court,

Stra. 1141. Barnes 43, 44.

Nor when he joins, or is joined, in the fame action with

others. Vent. 298. Dyer 277. Godb. iq.

One attorney fued another attorney of the fame court by
attachment of privilege, and on motion the proceedings

were flayed. Barnes 44.

An action on a penal ftatute, viz. f$El. for entering a

fraudulent judgment againft an attorney of C. B. was com

menced by original ; on which he moved to ftay proceedings,

infifting
he'

ought to be fued by bill. On fhewing caufe, it

Was urged, that this was a pTOiccution for the crown.

And
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And that defendant, if entitled to privilege, may plead it.

Sed per cur. Thefe qui tarn actions are never confidered
as"

the king's caufes. In profecutions at the fuit ofahe crowrt,

defendants, though acquitted, can have no cofts ; but in

actions qui tarn it is otherwife. The proceeding by original
is irregular. Rule abfolute to ftay proceedings. Britton

qui tarn v. Teafdale, Barnes 48.

An attorney has privilege to keep the venue in Middlefex

when he is plaintiff, but not to change it thither when he

is defendant. Burr. 4 pt. 2027, 2032. But contra in 2 Vent.

47. and vide 1 Salk. 668. If an attorney, being plaintiff,

lay his,action in Middlefex, the venue fhall not be changed ;
otherwife if in London.

An attorney has no privilege iagainft the court of confidence

in London. Burr. 4 pt. 1583.

An attorney, being executor or adminiftrator, fhall not

fue or be fued as a privileged perfon. 1 Ld. Raym. 533.

An attorney may have his privilege in fuing a member of

the univerfity. Ld. Ray. 342.

If an attorney abfent himfelf for a year together, and

does not give his attendance, he lofes his privilege. Att.

Pract. 51. Sed vide, ibid. And Lara;. 1667. -where it is

faid, that he fhall have bis privilege, fo long as he con

tinues an attorney on record, though he do not practice.

But by Burr. 4 pt. 21 13, 21 16. Privilege continues no

longer than he remains an atting attorney.

Anciently rolls were kept of attornies in B. R. but fince

theJlamp atts the rolls have been difufed, and a book ftamped

hath been kept, and the attornies names entered therein.

Stra. 77. But in C. B. there is a regular record kept of the

attornies. ibid.

The privilege of an attorney is the privilege of the court he

belongs to, and not his own perfonal privilege; and he may
wave it. Burr. 4 pt. 2113. that is, when he is plaintiff.

But an attorney cannot waive his privilege of being fued

by bill. And one having caufe of act ion againft him, how

ever fmall, may fue him in the fuperior court, inftead of

fying him in an inferior. Gardner v. Jeffop, one, £jTc. in

C. B. 2 Wilf. 42.

An attorney muft be fued by bill, though the plaintiff be

alfo an attorney ; and he cannot take out an attachment and

hold the defendant to bail, as he does in the cafe of common

perfons ; therefore this cafe js an exception out of the rule,

that privilege takes away privilege. Stra, 1141.

Attornies.
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Attornies muft fue each other by bill, as well of different

different courts as of the fame. Barnes 43, 44.

But an attorney of C. B. may,
for a debt bona fide paid,

fue an attorney of B. R. by attacfment,. and he fhall no't be

entitled to privilege. Barnes 44.

One attorney of C. B. fued another attorney of C. B. by
capias; and the defendant moved to ftay the proceedings,

infifting he ought to be fued by hill. It appeared that the

defendant had obtained a judge's order for time to put in

bail; but this was held not to be a fufficient waiver of his

objection to the plaintiff's method of proceeding againft

him ; and the rule was made abfolute to ftay proceedings

with cojls. Barnes 53.

An attorney having been arrefted, was bailed; and an

other action being brought againft him in the fame court,

he pleaded his privilege ; and it was adjudged, that putting
in bail to the firft action did not difcharge his privilege.

Carth. 377.

An attorney of C. B. was arrefted at the fuit of an at*-

torney of B. R. and gave bail; and then B. delivered a de

claration by the by againft him, as in cuftody of the mar

fhal, to which he pleaded his privilege; and refolved, that

though he be in cuftody of the marjhal, at the fuit of A.

yet when A. declares againft him, he may plead his privi

lege, becaufe he comes here by coercion, and had no oppor

tunity before to take advantage of it. 2. That although

he files bail at the fuit of A. and in the fame term a de

claration is delivered againft him at the fuit of B. yet the

defendant may plead his privilege againft B. as well as

againft A. for it were abfurd, that B. who tops his fuit upon

the ation of A. fhould have more liberty or advantage

againft the defendant than A. himfelf had. But if the de

fendant waives his privilege in the firft action, he is then

obnoxious to the fuits of every body, notwithftanding his
privilege. 3. That if after the defendant has waived his

privilege, he fhall yet plead it, the plaintiff in his replica

tion muft fhew the defendant's waiver, and reply upon the

eftoppel. Ld. Raym. 135., Vide Wilf. Rep. B. R. 306.

Declaration by bill of Middlefex againft an attorney of

B. R. as acceptor of a bill of Exchange drawn upon him,

according to the cuftom of merchants; to which defendant

pleaded in abatement, that he was, and ttill is, an attorney
of B. R. and ought to have been fued there by bill of privi

lege as an attorney, and .not by bill ofMiddlefex, Demurrer

indt
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inde and joinder. Per cur. He muft have his privilege. Judg
ment for defendant. Cornforth v. Price. Hilary, 20 Geo. 3.

B.R.

An attorney
has privilege in a ftti fa« a£tion commenced

againft him. Barnes 48. Att. Prac, 54. 5i/«. 549.

If an attorney fue by original, he has no privilege, and

cannot fue in propria perfona, Att. Piact. 311. 2 Lev. 39.

2 Stra. 837. Barnes 479.

It is faid, that a bill cannot be filed againft an attorney
in vacation. Att. Pract. 309. 2 Barnes 34, 36. Har.

Pract. 360. But it has been done in many cafes, to fave

the ftatute of limitations.

A motion was made, that an attorney, who was going to

Ireland, might put in fpecial bail, and denied. 1 Mod. 10.

If an attorney is arrefted, it is a motion of courfe, to

difcharge on common bail; 1 Wilf. 292. that is, an attor

ney of the fame court. But if an attorney of C. B. is ar

refted by procefs of B. R. he muft plead his privilege, and

cannot be difcharged on common bail. Stra. 864. I Wilf.

306.

If an attorney of C. B. be attually in the cuftody of the mar

jhal, he fhall only be fued in B. R. 1 Stra. 191. and can

not plead his privilege; 2 Roll. Abr. 232. for there is a

great difference between an attual and a fuppofed cuftody,

1 Salk. 1.

In an action againft baron andfeme, if the hufband be an

attorney, he cannot appear in perfon, and put in bail for

his wife, but he ought to put in bail for himfelf and his wife ;

for he fhall not have privilege in an action againft him and

his wife. 1 Roll. 380. c. 45.

By 12 Geo. 2. c. 13. / 9. it is enacted,
" That no at

torney or folicitor, who fhall be a prifoner in any gaol or

prifon, or within the limits, rules, or liberties of any gaol

or prifon, fhall, during his confinement in any gaol or pri

fon, or within the limits, rules, or liberties of any gaol

or prifon, in his own name, or in the name of any other

attorney or folicitor, fue cut any writ or procefs, or com

mence or profecute any action or fuit, in any courts of law

or equity, under pain of being ftruck off the roll and in

capacitated,
£f?c."

This ftatute only difqualifying attornies who are pri

foner s, relates only to profecuting, and not to defending
fuits. Barnes 263.

An
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An attorney, prifoner, commencing an action on a bail-

bond, affigned after his imprifonment, in an action begun

before, is not within this ftatute, it being a continuance of

the former fuit.

Attornies, in cafe of mifbehaviour or mal practice, are

fubject to the animadverfion and cenfure of the court in

which they are admitted by,a fummary application, by way
of motion thereto; and will be ftruck off the rolls, impri-

foned, or otherwife punifhed, at the difcretion of the court;

and the procefs fued out, on fuch occafions, to bring them

into court, is an attachment; and being iffued at the fuit of

the king, for contempt of the court, muft be made out by
the clerks in the Crown-office.

An attorney cannot be leffee in ejettment. Mich. 1654.

Nor bail in any action depending in the court of which he

is an attorney. Ibid. But an attorney houfe-keeper is

often bail, though contrary to the above rule. 8 Mod.

Attorney cannot be commiflioner to take bail, Stat.

iW.iffM. c. 4.

Attorney or not, muft be tried by the record. And yet,
when an attorney pleads his privilege, he has no-occafion to

fay, prout patet per recordum, or to produce his writ of

privilege. And per Holt ch. juft. There are two ways of

pleading his privilege fo as it cannot be denied, viz,—with

a profert of a writ of privilege, or an exemplification of the

record of his admiffion of attorney. But he may plead his

privilege only. Vide Ld. Raym, 1173.

Of
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AN attorney plaintiffmay fue out by attachment of
privi-

legei which is in the nature of an original writ, and

is to the following effect :

GEORGE the third, iffc. To the fheriffof Middlefex,
greeting. We command you, that you attach C. D.

and E. F. [any number of defendants may be put in

this Writ] if they may be found in your bailiwick,
and them fafely keep, fo that you may have theif

bodies before us at Weflminjler, on next

after [a day certain in term, and

a general return day] to anfwer A. B. gentleman,

being qne of the attornies of our court, before us,

according to the liberties and privileges of fuch at

tornies and other minifters of the fame court, from

time whereof the memory of man is not to the con

trary ufed and approved in the fame court of ^
plea of trefpafs, [or whatever the action is] and have
there this writ.

Witnefs, gsfe.

If the attachment requires only a common appearance, a

fcopy muft be ferved, with notice as in other cafes,

By the 4th feet, of 13 Car. 2. fiat. 2. t. 2. [the ftatute

Which occafioned the infertion of the ac etiam claufe in pro

cefs to arreft and hold to fpecial bail] it is provided,
" That the faid act, nor any claufe or thing herein before
" fpecified or contained, fhall not extend, nor be conftrued
"
or taken to extend, unto any arrefts hereafter to be

te
made, upon or by virtue of any writ of capias utlagatum,

" attachment- upon refcues, or attachment upon any
con-

"

tempt, or of any attachment of privilege, at the fuit of any
"

privileged perfon, or of any other attachment for cori-

"
tempt whatfoever iffuing or to be iffuing out of either of

4
"

the
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H £ the fame in this court.

The fame in this court,

An attachment ofprivilege in C. B. is in the nature of an

■original writ ; and when it is replied to fave the ftatute of

limitations, it is fufficient to fhew the tefte without con

tinuances, till the declaration. Finch v. Wilfdn, one, iffc.
of C. B. in, error, i Wilf. 167.

And the court will amend an attachment of privilege,
tho'

it is in the nature of an original writ, if there are not fifteen

days between the tefte and return ; and fo they will a ca. fa..

But the court cannot amend an original writ, becaufe it

iffues out of Chancery.

Note, By the oppofite fection of the ftatute i^Car. 1. it

fhould feem, that there is no occafion for an
"

ac
etiam"

claufe in a writ of attachment ofprivilege, to hold defendant

to ball, at the fuit of an attorney, though fuch claufe is

ufually inferted in the attachment, if the party is to be

held to fpecial bail. Vide 2 Wilf. 392.

If the party is to be held to bail, the fum fworn to muft

be marked on the back of the attachment, and alfo the day
it is fued out.

A»
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tc
the faid courts, although there be no particular certainty

'* of the caufe of action expreffed or contained the faid writs ;
" but that neverthelefs, no fheriff or under-fheriff, nor any
"
of the officers or minifters aforefaid, fhall difcharge any

"
perfon or perfons, taken upon any writ of capias

utlaga-

**

turn, out of cuftody, without a lawful fuperfedeas firft had
"

and received for the fame ; and that, upon the faid writs

"
of attachment, fuch lawful courfe be taken for fecurity

" for appearance therein as hath been heretofore ufed ;
"

any thing herein before expreffed to the contrary thereof

" in any wife
notwithftanding."

The fame in this court. New Pratt.. 310.

An attachment of privilege, is but as a latitat, and not as
an original. 1 Show. 367.

By Reg. H. 20 Geo. 2. Every attorney of this court,
who fhall fue out any attachment of privilege againft any

defendant, fhall leave a pracipe with the figner of the writs,

with the defendants names, not exceeding four in each writ,

with the return and day of figning fuch writ, with the

agent's or attorney's name who fued out the fame. And

all fuch praecipes fhall be entered on the roll, where the

pracipes of latitat, and all other writs iffuing out of this

court, are entered ; and the officer who figns the writs in

this court fhall not fign fuch attachment till a pracipe be

left with him for that purpofe.

In B. R. you pay nothing for figning the writ ; but for

fealing it, 7 d. to the fealer. Rich. Att. Pratt. B. R. 410.

The form of the pracipe to be left with the figner of the.

•writs, is as follows :

Surry. Attachment of privilege for A. B. gentleman,

one of the attornies, iffc. againft CD. Debt.

Returned Wednefday next after the morrow

of All Souls.

O.P. agent.

21 Nov. 1779.

Affidavit for 50/.

If
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An attachment of privilege, is not like an original writ;

and therefore, the plaintiff may put feveral defendants into

one attachment, and declare againft them feverally. King's

Rep. 38—9. Att. Pratt.

An attachment of privilege muft have fifteen days between

the tejle and return. Att. Prac. 67.

By Reg. H. 1 i'G. 2. You muft make out a pracipe, con

taining the plaintiffs and defendants names, not exceeding

four in the whole, with the return of the writ, day of fign

ing, and the agent?s or attorney's name, who fues out the

fame : this pracipe you muft leave with the prothonotary,

who, without fee or reward, v
is to enter the fame on a re

membrance roll, to be kept in his office for that purpofe ;

and he is "not to fign any attachment of privilege, unlefs

fuch pracipe be left in his office at the time of figning
thereof.

In C. B. you pay nothing to the prothonotary for figning
the writ, and only one penny for the feal. Rich. Att. Pratt.

C. B. 258.

Like pracipe in this court, to be, left with the prothonotary.

Vol. II. If
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If the attachment requires only a common appearance,

a copy
thereof is ferved with an Englijh notice in writing,

fubfcribed as in other cafes ; and the appearance muft be

entered with the clerk of the common bails.

If it requires fpecial bail, a judge's clerk takes the re«

cognizance, as in other cafes,

Pi
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If the attachment requires only common bail, after a copy
thereof is ferved, with an Englijh notice in writing,

fub-

fcribed as in other cafes, the appearance muft be entered

with the prothonotary, who figned the writ ; but if it requires

fpecial bail, his clerk of the dockets prepares the bail-piece

or recognizance, and attends a judge, or the court where

the fame is entered into, and the bail juftify, or frefh bail

is added, in the fame manner as the filazer does on mefne

procefs by original.

I 2 The
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The beginning of a declaration, at the fuit of an attorney

in B. R. is thus :

JUiddlefex, to wit. A. B. gent, one of the attornies of the

court of cur lord the king, before the king him

felf, complains,againft CD. being in the cuftody
of the marjhal of the Marjhalfea, &c. [as in other

declarations

add pledges.

In C.B. it is in this form :

Middlefex. C. D. late of, &c. was attached by a writ of our
lord the king, of privilege iffuing out of our court

here, to anfwer A. B. gent, one of the attornies

of the court of our lord the king of the Bench

here, according to the liberties and privileges of

the fame court.; for fuch attornies and other

minifters of the fame Bench, time out of mind,

ufed and approved of in the fame in a plea of
iref-

pafs on the cafe, &c. and thereupon the faid A. in

his proper perfons, complains, iffc.

add pledges.

The fubfequent proceedings, at the fuit of an attorney, are

the fame as in other cafes.

If an attorney delivers his declaration four days exclufive,

before the end of the term, the defendant muft plead as of

that term.

If an attorney delivers his declaration four days exclufive,

before the end of the term in which the attachment was re

turnable, and enters a rule to plead, and demands a plea,

the defendant fhall be obliged to plead as of that term; and

if he does not deliver his declaration in that time, the de

fendant is entitled to an imparlance :

And if he does not deliver his declaration before the ejfoin

dav of the fubfequent term, the defendant muft have an

imparlance to the term next following.

Of
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AN attorney of the King's Bench muft be fued by bill, and

cannot be arrefted ; and the method of fuing him is

this, The plaintiff files a bill againft him, [which is a direct

copy of a declaration
engroffed on a flip of parchment ftamped

with treble penny ftamp] with the clerk of the declarations

in the King's Bench office, and then makes a copy thereof on

treble penny ftampt paper,
for the declaration, which muft

be delivered to him with notice thereon to plead ; and then

the plaintiff proceeds as in other cafes.

A bill againft an attorney is in the following form :

Middlefex to wit. A. B. complains againft C. D. gent, one

of the attornies of the court of our lord the king, be

fore the king himfelf, prefent here in court in his

own proper perfon ; for that Whereas, iffc. [as in

other cafes] and therefore he prays relief, &c.

0. P. for the plaintiff.

The defendant in perfon.

J John Doe,
Pledges of profecuting. > and

J Richard Roe.

Upon delivery of this declaration, and a rule given to plead

thereto, [either a four or eight day rule] and the fame be

ing expired, the plaintiff may fign judgment ; fo that in

the King's Bench the remedy againft attornies is fpeedier than

in the Common Pleas, which vide the next page; and alfo fpeedi-

than againft other indifferent perfons, as the bill and decla

ration are one and the fame thing, and the
firft'

commence

ment of the fuit:

In B. R. if the action be laid in London orMiddlefex ; and

the defendant attorney lives within twenty miles of Lon

don, upon a rule given to plead, he has four days time to

plead ; and if he refides above twenty miles from London,
or the action be laid in any other county than Middlefex or

London, he has eight days time to plead.

An
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N attorney of the Common Pleas alfo muft be fued by
l. bill, and cannot be arrefted; but the bill and declara

tion againft an attorney are different in this court ; for by
Reg. Trin. 21 Car. 2. " No bill fhall be filed againft an offi

cer, attorney, clerk or minifter.of the court, in order to a

forejudger, until the bill he actually entered on record, and a

number-roll actually put to the
bill."

The above rule however is in a great meafure difufed,
and the method of proceeding at this day againft an attorney
defendant is as follows :

•The plaintiff engroffes his bill on a flip of parchment

ftamped with a double penny ftamp, and carries it to the

prothonotary, who marks it as entered, on being paid for the

entry, and it is thereby fuppofed to be entered, though no

number-roll is put on the bill ; which being done, the bill

muft be carried to Weftminfler-hall, and given to one of the

criers of the court, who calls the defendant in court, for

which he is paid i s. and by 2 vol. Rules andOrders, he muft

be called three times in court. After which the plaintiff
gives a rule on the bill, with the fecondary, for the defendant

to appear, for which is paid n. 4 d. viz. I s. duty, and

4 d. the rule ; and then the bill is filed in the prothonotary s

office, for which is paid \d. upon filing which bill, notice

thereofmuft be given to the defendant, .in writing, by Reg.

Hil. 1 1 Geo. 2. whereby it is ordered, that
"Where a bill fh ill be filed againft an attorney of the court,

no forejudger fhall be entered for want of appearance, if the

action be laid in Lindon or Middlefex, and the attorney refides

•within twenty miles of London, until four days after notice in

Writing of filing fuch bill be given to fuch attorney, or his

agent, or left at his ufual place of abode, and -a rule given

fqr fuch appearance as ufual ; and if fuch attorney refides

above twenty miles from London, or the attion be in any other

county than London or Middlefex, no forejudger fhall be en

tered till eight days after fuch notice (hall be given, in man

ner as aforefaid ; and a rule to appear the faid days, to be

pxclufive of the days of giving fuch
notice,"

The
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The notice of a bill being filed.

Common Pleas.

A.B.

againft

C. D. gentleman, one of the attornies, iffc.

Take notice, that a bill was this day filed in the pro-

thonotary's office of his majefty's court of Common

Pleas at Weftminfier, againft you the defendant C. D.

at the fuit of the plaintiff A. B. in an action of

trefpafs upon the cafe upon feveral promifes [or what

ever it is] and unlefs you appear to the faid bill on

Wednefday the twenty-fixth day of January inftant,
you will be forejudged the court.

2%d January 1780. O. P. attorney for

the plaintiff.

To C. D. the defepdant.

The above is the notice given by the ficondary's rule of

the bill being filed, the notice to plead is as follows :

Common Pleas.

A. B. againft C. D.

Take notice, that there is left in the prothonotary's,

office, in the Inner Temple, London, a declaration

againft you the defendant, at the fuit of the plaintiff

A. B. in an action upon the cafe upon feveral pro

mifes [whatever the cafe is] which the plaintiff lays

to his damage of 100/. and unlefs you plead to the

faid declaration within four days next after the firft

day of next Hilary term, judgment will be entered

againft you by default.
0. P. attorney for

the plaintiff.

To C, D, defendant.

Before the above rule for giving the defendant notice, the

did nothing more than have him called by the

cryer in court, which was then thought fufficient, as all at

tornies were fuppofed to be personally prefent during the

fitting of the court; but many of the attornies having
been'

I 4 ftruck
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ftruck off the roll on forejudgers, for want of other notice ;

and many living at a diftance, fo that it was impoffible to
give orders for an appearance in time before the expiration

of the rules to appear, the above rule became neceffary.

If the defendant appears in time, you deliver a declaration,
and proceed as in other cafes ; but if he does not appear, he

muft be forejudged, that is, ftruck off the roll, to effect

which the plaintiff enters his bill, and a forejudger, on the

roll, in the following form, beginning with a memorandum,

as in fuits by bill in B. R.

Middlefex, to wit. Be it remembered, that on the

day of in this fame term, A. B. came

here into court by 0. P. his attorney, and exhi

bited to the juftices of our lord the now king of

the bench here, h'.s bill againft C. D. gentleman,

one of the attornies of the court of our faid lord

the now king, of the bench here prefent, here in

court in his proper perfon, in a plea of trefpafs on

the cafe ; the tenor of which faid bill followeth in

thefe words; (to wit) To the juftices of our lord

the king, of the bench. Middlefex, to wit. A. B,

by 0. P. his attorney, complaineth of C. D. gen

tleman, iffc. [the whole bill toj and thereupon he

prayeth relief, iffc.

f John Doe

Pledges for profecuting, S and

I Richard Roe.

Whereupon the faid C. D. being folemnly called came

not, therefore he ftandeth forejudged from exercifing his

office of attorney of this court for his contumacy, &c.

You pay the prothonotary 2 s. for figning the forejudger,

and the clerk of the warrants is. \d. for ftriking the defen

dant off the roll, and then you may proceed againft him as

agu'nft a common perfon.

Vi'htn once an attorney is forejudged, the fuit by bill is

at an end, and the plaintiff, if he proceeds, muft proceed as.

againft an in'd iffe : enc perfon, by original and capias, in the

common way. Barnes 43. and fo muft every ether perfon

who fues him.

When
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When an attorney defendant has appeared to a bill 'filed

againft him in court, the fubfequent proceedings throughout

the caufe are the fame, as in caufes againft indifferent per-

forts, only the writs, fuch as the venire, habeas corpora, di-

firingas, iffc. are made returnable on a day certain in term,
and not on a general return day.

But it feems, that prdcefs of execution againft an attorney
has no occafion to be made out returnable on a day certain,
for execution begins when the caufe is ended.

The plaintiff, an attorney, having fued by his attachment

of privilege, was non-fuited, and afterwards taken upon a

ta. fa.- for the cofts, upon the judgment of non-fuit return

able on a general return day, and the court, held it well

enough. For though all procefs, both for and againft, an

attorney, is made returnable on a day certain, becaufe of

his daily attendance in court ; yet when an attorney is out

of court, as in the cafe above, and in cuftody in execution,
he has no day. in court, fo cannot.attend ; and therefore in

fuch cafe he lofes his privilege to have his procefs againft

him returnable on a day certain.

Of
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IF an attorney is fued otherwife than byJill, and. arrefted,
and in cuftody, by virtue of procefs, in order to get his

difcharge, he muft fue out his writ of privilege from the

court wherein he is an attorney; and to obtain which he muft

get a certificate from the majler's clerk in B. R. or clerk of the

warrants in C. B. that the defendant is an attorney of the

court, which certificate is an authority for the figner of- the

writs in B. R. or prothonotary in C. B. for figning the fame,
for which nothing is paid, only 7 d. to the fealer, which

writ muft be allowed by the court or fheriff wherever it

is directed, who will thereupon make out a fuperfedeas for

the defendant.

A writ of privilege is to the following effect :

GEORGE the third, &c. To the judges of our court

of our palace at Wefiminjier, and to every of them

greeting: Whereas, according to the cuftom of

, 5 of the bench, or J
.
„.

a
.
„ ,.

our court '5 / , f at Weflminfler, hi-

t before us. i
J J '

therto ufed and approved of in the fame ; the at

tornies ofthe fame court, \ {.
"""

'
> whilft

t before us. 3

they are profecuting or defending fuits and
actions'

therein for their clients, ought not, nor have they,

from time immemorial, been ufed to be compelled

to anfwer before any of our juftices or officers,

or any other fecular judges whatfoever, upon any

pleas, plaints or demands, which do not particu

larly belong to us (pleas of freehold felonies and

appeals excepted) fave only before i J
' J J

tices of our faid court of the bench ; or thus, T

before us by bill exhibited in our faid court before us, 5.

and not by writ. J
And whereas we have lately received information,

by the- complaint of A. B. gentleman, one of the

r r
■

1 5 ofthe bench, or * ,

attornies of our faid court, 1 / ,

'

c that
3
i before us j

feveral ill difpofed perfons intending to difquiet the
faid A. have iiiued forth and profecuted out of

our court of our palace ofWefiminjier, one or more

writ or writs, returnable before you in the fame

couit, or one or more precept or precepts returna-

againft
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ble in our faid court, before you or one of you,

againft the faid A. and threaten to arreft and detain

him in your cuftody thereupon, in fuits which do

not relate to us, (or in pleas of freehold, felonies,
or appeals excepted,) whereby the faid A. B. is

unable to attend his faid office as an attorney, upon

feveral affairs and fuits depending in our faid court

\°*

, e.

t
'

fwhich, ifit is
permitted,'

will
I before us. )

r '

manifeftly take away, and be not only in deroga

tion and diminution of the jurifdiction of our faid

court i //.
'

J-and the liberties and

I before us, i

privileges thereof; but alfo to the great detriment

of the faid A. and his clients. And becaufe we are

willing that the jurifdictions, -privileges, and cii-

ftoms, for fo long time ufed and approved in our

faid court \
*

jl
'

. f fhould be inviolably
I before us, i

J

kept and obferved : We command you, and every
of you, that you defift from taking the faid A. B.

into your cuftody, upon any writ or writs, precept

or precepts : and if the faid A. B, be detained in

your cuftody by any writ or writs, precept or

: precepts, other than fuch as particularly concern

us, (pleas of freehold, felony, and appeals, only

excepted) that then you difcharge the faid A.'B.

out of your cuftody, and fuffer him to go at

large, as you will anfwer the contrary at your

peril; and, that you inform the party or parties,

plaintiff or plaintiffs, in the plaint or plaints,

that he, fhe, or they, may profecute, his, her, or

. ■

o
■ o-

r -^ r •..
^in our court of

their action or actions, fuit or fuits,<
J

the bench, or 7 , ,■„ i_ , .,., ■'(« our ju/lices of
is cbyhllto be exhibited^

JJ J

before us )
J

(
the faid bench, or to us 7 .

T/f/-

n
.

a
. „ .,

J
r

■

j i c
f^t Weflmtntier: againft the

in our jaid court before us i J J &

faid A. B. if he, fhe, or they, fhall think it ex

pedient fo to do. Wifnefs, <$$c.

Of
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Of Proceeding againft Officers of the Courts.

AL L the officers in the court of King's Bench, as well as

the attornies, have the privilege of fuing by attachment;
and being fued by bill in actions by and againft them in their

own right, and where they are not joined with others, ex

cept in pleas of land, of which the court of Common Pleas

alone has jurifdiction.

But the officers of the Common Pleas, amongft whom are

the ferjeants, prothonotaries, fecondaries, clerks of the prothono

taries, ferjeants clerks, clerks of the judges, iffc. have not the

privilege of being fued there by bill as attornies have, but

the privilege of being fued there in every fuit [except ap

peals] by original writ, becaufe they are fuppofed not to be

always prefent in perfon in court, as'attcrnies are. Baker

v. Swindon. Ld. Raym'. 309. 3 Salk. 283. I Barnes 280.

Holt 589. Adj. P.bW.iff M. C. B. Winford. Rot. 685.

Baker v. Duncalf, 3 Lev. 398.

But it was agreed in Serjeant
Scroggs'

cafe, that the privi

lege of C. B. which Serjeants claimed, extended only to in

ferior courts, and not to the courts of Weftminfier-hall ; and

that he may be fued in either of thefe, becaufe he is not

confined to that court alone ; but may practice in any other

court.—But it is otherwife as to attornies orfilazers, who can

not practice in their own name in any other court but fuch

as they reflectively belong to ; and that therefore a ferjeant

at law is to be fued by original, and not by bill of privilege.

2 Lev, 129. 3 .&•£. 424. 4 Mod. 226. So of the fervant

of a ferjeant at law. Cro. Car. 84.

Note : The judges have privilege of being fued in their

own court. Vide 3 Leon. 149.

©f
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Of the Privileges of Peers and Members of

Parliament.

PEERS are created, as is faid in our law books, for two

reafons: I. Ad confulendum: 2. Ad defendendum regem,

for which reafons the law gives them certain great and high

privileges. Vide 7 Rep. 34. q Rep. 49. 12 Rep. 96.

1. At the fuit of the fubject their 'bodies
fhall'

not be ar

refted, neither capias
nor exigent lies againft. them.

2. For the honour and reverence which the law gives to

nobility, their bodies are not fubject to torture in caufd cri-

minis lafa majejlatis.

3. They are not tq
be- fworn in affizes, juries, or other m-

quefts.

4. If any fervant of the king, named in the cheque-roll,

compafs or intend to kill any lord of parliament, or other

lord of the king's council, this is felony.

5. In the Common Pleas, a lord of parliament fhall have

knights returned on his jury. [This privilege is taken away

byftat. 24 Geo. 2. c. 18. f. 4.]
6. He fhall have day of grace.
7. A lord of parliament fhall not be tried in cafe of trea-

fon, fehny, or mifprifion of them, but by thpfe who are noble

and peers of the realm.

8. In trial of a peer, the lords of parliament fhall not

fwear, but they may give their judgment fuper fideni et li-

geantiam Domino Regi debitam, fo that their faith and alle-t

giance Jlands in equipage with an oath in the cafe of a com

mon perfon in trial of life. And the writs of parliament, di

rected to the lords of parliament, are fub fide et Ugeantia, iffc.
And the reafon and caufe that the king gives them many
other privileges, is for this, becaufe all honour and nobility
is derived from the king, as the true fountain, and he

honours with nobility for two caufes. 1. Ad confulendum,

and for that reafon he gives them a robe. 2. Ad defendendum

regem et regnum, and for that caufe he gives them a fword.

12 Rep. 96.

All peers, without any diftinction as to degree or rank,

are entitled to the privilege of peerage alike ; for they are

equally obliged to attend the fervice of the publick, and

are always fuppofed amenable to juftice, and to have fuffi

cient property to in fuits and actions brought againft

4 them ;
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them ; and for thefe reafons, are not to be arrefted or mo*

lefted in their perfons. Bacon's Abr. tit. Privilege, 4
Vol.-

228.

This -privilege from arrefts extended formerly to abbots,

as it does to bifhops, * members of the convocation, and
mem"

bers of the Houfe ofCommons at this day.

The privilege of parliament, according to the law ofpar

liament, is of a very extenfive nature, as may be feen by
various refolutions and orders, in the journals of both the

houfes : but various ftatutes which parliament has conde

scended to make, have taken away many privileges which

were heretofore claimed. However, there is one ftanding
refolution and order in the journals of both the houfes, that
no court whatever fhall prefume to determine concerning
the privilege of parliament, as fettled by the rules and or

ders of each houfe, they themfelves claiming to be the fole

judges of their refpective privileges; of which order, the

king's courts accidently take notice.

The privilege of a peer from arrefts extends only to peers

of Great Britain, fo that a nobleman of any other country,
or a lord of Ireland, hath not any other privilege in this

kingdom than a common perfon. Alfo the fon and heir

apparent of a nobleman is not entitled to the privilege,

which is confined to fuch perfons as are lords of parliament

at the time. But it feems that an infant peer is privileged

from arrefts, his perfon being held facred. Co. Lit. 156.

2 Inft. 48. 3 Inft. 30. pi. 19.

The peers of Scotland had no privilege in this kingdom

before the union ; but by the twenty-third article of the

union, the fixteen eletted peers fhall have all the privileges

of the peers of the
parliament of Great Britain. Alfo, all the

reft of the peers of
Scotland fhall have all the privileges of the

peerage of England, excepting only
that"

of fitting and

voting in parliament. Stat. 5 An. c. 8. 2 Stra. 990.

Fort. 163. P. Wil. 583. Since which ftatute, the perfon

of a Scotch peer has been held to be privileged from arrefts.

The twenty-third article of the union, upon which this

privilege is claimed by a peer of Scotland, not one of the

fixteen, fays, that the peers of Scotland fhall have all the

* Eq. Caf. Ab. 349. 3 Chan. Rep. 38.

privileges
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privileges of peers of Great Britain, except the right and

privilege of fitting in the Houfe ofLords, and the privileges

depending thereon. Now, as every privilege, claimed by a

peer, folely depends, and is in confequence of his fitting
in parliament, that is, being an attual lord of parliament,

it feems, that the allowing^// the Scotch peers the privilege

from arrefts, is not. within the words of the act of union,

the only law under Which the Scotch peers to this day, can
claim any privilege here at all.

A peerefs by birth, is entitled to privilege. 2 Inft. 50.

Stili. 222, 234, 252. Fort. 162. Vent. 298. Eq. Caf.

Abr. 349. Co. Lit. 16. a. 6 Rep. 53. b. Dy. 79. pi.

51. Order of the Houfe of Peers, 21 Feb. 1692. But it

was doubted, whether a peerefs by patent only for life, is en

titled to this privilege. Styl. 234, 252. Held that fhe is

not entitled, Sty. 254. but adjourned.

A peerefs by marriage, is entitled to privilege., and that as

Well during the coverture, as after; But as a peerefs by
marriage

lofes'

the dignity by marrying a commoner, after

fuch marriage fhe is not entitled to any privilege. Co.
Lit. 16. 6 Co. 53. Dyer 79.

In lord Banbury's cafe, it was holden by Holt ch. juft.

that where a perfon is called by writ to the Houfe.
of Peers,

he is no peer tifl he fits in parliament, the writ giving
him no nobility or honour ; but that it was fitting in the

Houfe of Lords, and affociating with them, that ennobled

bis blood; and that therefore, if the king or he dies before

the parliament meets, the writ is determined, and the party
remains a commoner : but he held it otherwife in a crea

tion by letters patent, by which the party is immediately
noble without any other actor ceremony; and though the

parliament never meets, or the king dies, the nobility re

mains to him and his pofterity, according to the limitations

in the patent.

Formerly, the privilege from arrefts -extended to the fer-

vants oFpeers; and was alfo claimed by their tenants in old

times. And the horfes, iffc. of peers, and other goods, were
privileged from diftreffes: but thefe privileges hive been

taken away, as will be fhewn hereafter.

Note, The privilege of parliament does not extend to

high treafon, felony, breach of the peace, or furety of the

peace. 4 Inftit. 25. 2 Hawk. P. C. 424.

By
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By 12 ££ 13 W. 3. t, 3. An act for
preventing any in

conveniences that may happen by privilege of parliament
it is enacted,

" That any perfon or perfons may commence
or profecute any action or fuit, in any of his majefty's

courts of record, at Wefiminjier, &c. againft
any peer of

the realm, or lord of parliament; or againft
any of the

knights, citizens, and burgeffes of the Houfe
of Commons,

for the time being; or againft their or any of their me

nial, or other fervants, or any other perfon entitled to the

privilege of parliament, at any time from and immediately
after the diffolution or prorogation of any parliament, until

anew parliament fhall meet, or the fame be re-affembled ;
and from and immediately after any adjournment of both
houfes of parliament, for above the fpace offourthn days,
until both houfes fhall meet or re-'affemble: 'And that the

faid refpective courts fhall and may, after fuch diffolution,
prorogation, or adjournment as aforefaid, proceed to give

judgment, and to make final orders, decrees, and fentences,
and award execution thereupon ; any privilege to the con

trary,
iffc." '

Provided,
" That this act fhall not extend to fubject the

perfon of any of the knights, citizens, and burgeffes of the

Houfe of Commons, or any other perfon entitled to the privi- •

lege of parliament, to be arrefted during the time of pri

vilege. Neverthelefs, if any perfon or perfons, having
caufe of action or complaint againft any peer of this realm,

or lord of parliament, fuch perfon or perfons, after any

diffolution, prorogation, or adjournment as aforefaid ; or

before any feffion of parliament, or meeting of both houfes

as aforefaid, may have fuch procefs cut of his majefty's

courts of King's Bench, Common Pleas, and Exchequer, againft

fuch peer or lord of parliament, as he or they might have

had againft him, out of the time of privilege. And if any

perfon or perfons, having caufe of action againft any. of

the faid knights, citizens, or burgeffes, or any other perfon

entitled to the privilege of parliament, after any diffolution,

prorogation, or adjournment as aforefaid; or before any

feffions of parliament, or meeting of both houfes as afore

faid, fuch perfon or perfons, may profecute fuch knight,

citizen, or burgefs, or other perfon entitled to the privi

lege of parliament, in his majefty's courts of King's Bench,

Common Pleas, or Exchequer, by fummons and- diftrefs in

finite,
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finite, or by original bill, and fummons, attachment and

diftrefs infinite thereupon, to be iffued out of any of the

faid courts of record, which the faid refpective courts are

hereby empowered to iffue againft them, or any of them,
■until he or they fhall enter a common appearance, or file

common bail to the plaintiff's action, according to the courfe

of each refpective court. And any perfon or perfons, having
caufe of fuit, or complaint, may, in the times aforefaid,

exhibit any bill or complaint, againft any peer of this realm,
or lord of parliament; or againft any of the faid knights,
citizens, or burgeffes, or other perfon entitled to the pri

vilege of parliament, in the high court of Chancery, court of
Exchequer, or duchy court of Lancafier, and may proceed

thereon, by fetter or fubp'oena, as is ufual, iffc.
" But not

to arreft the body of any knight,
iffc."

By feet. 3. " That where any plaintiff fhall, by reafon
or occafion of any privilege of parliament, be ftayed or

prevented from profecuting any fuit by him commenced,
fuch plaintiff fhall not be barred by any ftatute of limita

tion, or nonfuited, diffniffed, or his fuit discontinued,
for want of profecution of the fuit by him begun ; but fhall,
from time to time, upon the rifing of the parliament, be at

liberty to proceed to judgment and
execution."

By feet. 4. " No action, fuit, iffc. commenced againft

the king's original and immediate debtor for the recovery
of any debt, iffc. to the crown, fhall be ftayed or delayed

by or under the colour or pretence of any privilege of par

liament;"

yet fo neverthelefs,
"
that the perfon or per

fons, of any fuch debtor or accountant, or perfon an-

fwerable or liable to account, being a peer of this realm,
or lord of parliament, fhall be liable to be arrefted or

imprifoned, by or upon any fuch fuit, order, iffc. or being
a member of the Houfe of Commons, fhall not, during the

continuance of the privilege of parliament, be arrefted or

imprifoned by or upon any fuch order, decree, judgment,
procefs, or

proceedings."

By the 2 iff 3 of Anne, c. 18. An act for the further ex

planation and regulation of privilege of parliament, in re

lation to perfons in publick offices, it is enacted,
" That

any action or fuit may be commenced or profecuted againft

any officer or perfon entrufted or employed in the revenue,

iffc. for any forfeiture, mifdemeanour, or breach of truft,
iffc. and fhall not be ftayed or delayed by or under colour

Vol. II. K or
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or pretence of any privilege of parliament, although fuch

officer or perfon be a peer of the realm, or lord of parlia

ment, or one of the knight's,
iffc."

Provided,
"
that nothing therein fhall extend to fubject

the perfon of fuch officer, being a peer of the realm, or lord

of parliament, to be arrefted or imprifoned : but that all

procefs fhall iffue againft fuch officer or perfon, being a

peer of the realm, or lord of parliament, as fhould -have

iffued againft him out of the time of privilege: nor fhall

extend to the perfon of fuch officer, being a knight, citi

zen, or burgefs of the Houfe of Commons, to be arrefted or

imprifoned, during the time of privilege of parliament ; and

that againft fuch officer or other perfon, being a knight,
citizen, or burgefs of the Houfe of Commons, entitled to

privilege, fhall be iffued fummons and diftreffes infinite ;

which the faid refpective courts are hereby empowered to

iffue in fuch cafe, until the party fhall appear upon fuch

procefs, according to the courfe of fuch refpective
courts."

The act of 12 iff 13 W. 3. c. 3. reftraining only the pri

vilege of parliament, in actions or fuits commenced in

the courts therein fpecified, by the n Geo. 2. c. 24. in

amendment of the act of king William, it is enacted,
" That any perfon and perfons fhall and may commence

and profecute, in Great Britain or Ireland, any action or

fuit in any court of. Record, or court of Equity, or court of

Admiralty ; and in all caufes matrimonial and teftamentary,
in any court having cognizance of caufes matrimonial and

teftamentary, againft any peer or lord of parliament of Great

Britain; or againft any of the knights, citizens, and bur
geffes of the Houfe of Commons of Great Britain, for the time

being, or againft them and any of their menial and other

fervants, or any other perfon entitled to the privilege of the

parliament of Great Britain, at any time from, and imme

diately after the diffolution or prorogation of any parlia

ment, until a new parliament fhall meet, or the fame be re-

affembled ; and from and immediately after any adjournment

of both houfes of parliament, for above the fp'ace offourteen
days, untH both houfes fhall meet or re-affemble; and thq
faid refpective courts may proceed, h'c.

Provided, « That the (aid act fhall not extend to fub-
jet the perfon of any knight, fcrV. to be arrefted during
the time of privilege. And fet. 2. authorizes proceed-
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kig as above in any of the courts of great fefftons in Wales,
courts of feffion in the counties palatine of Chefter, Lancafier,
and Durham ; the courts of King's Bench, Common Pleas, and

Exchequer, in Ireland, after any fuch diffolution, iffc. And

the court of Chancery in Ireland, and equity of Exchequer, are

authorized to proceed in like manner as the court of Chan

cery, and equity court of Exchequer
in England may, againft

&ny peer, knight, &c. after fuch diffolution,
iffc."

Sect. 3. faves the ftatute of limitations in like manner as

the act of king William.

And by feet. 4. No action or fuit commenced againft the

.king's debtor, &c. to be ftayed in any court in England or

Ire/and [is by feet. 4. in the act of king William],

And laftly, by the flat. 10 Geo. 3. c. 50. The preamble

of which ftates, that the acts already in being are infuffi-

cient to obviate the inconveniences arifing from delay of

fuits, by reafon of the privilege of parliament, it is enacted,
" That any perfon or perfons fhall and may, at any time,

Commence and profecute any action or fuit, in any court

of Record, or court of Equity, or of Admiralty ; and in all

caufes matrimonial and teftamentary, in any court having cog
nizance of caufes matrimonial and teftamentary, againft any

peer, or lord of parliament of Great Britain ; or againft any
of the knights, citizens, or burgeffes, and the comiffioners

for fhires and burghs of the Houfe of Commons of Great Bri

tain, for the time being ; or againft their or any of their

menial or any other fervants, or any other perfon en

titled to the privilege of parliament of Great Britain : and no

fuch action, fuit, or any other procefs or proceeding there

upon, fhall, at any time, be impeached, ftayed, or delayed,
by or under colour or pretence of any privilege of par

liament."

2. Provided, that
"

Nothing in this act fhall extend to

fubject the perfon of any of the knights, citizens, and bur

geffes, or the commiffionefs, iffc. for the time being, to be

arrefted or imprifoned upon any fuch fuit or proceedings."

3. And whereas the procefs by diftringas is dilatory and

expenfive : For remedy thereof, be it enacted,
" That the

court out of which the writ proceeds, may. order the iffues

levied, from time to time, to be fold ; and the money
arifing thereby to be applied to pay fuch cofts to the plain

tiff, as the faid court fhall think juft, under all the cir-

K 2 cum-
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cumftances, to order ; and the furplus to be retained until

the defendant fhall have appeared, or other purpofe of the

writ be
anfwered."

4. Provided always, when the purpofe of the writ is an

fwered, that then the faid iffues fhall be returned; or if

fold, what fhall remain of the money arifing by fuch fale,
fhall be repaid to the party diftrained upon.

5. And it is further enacted,
" That obedience may be

enforced to any rule of his majefty's courts of King's Bench,
Common Pleas, or Exchequer, againft any perfon entitled

to privilege of parliament, by diftrefs infinite, in Cafe any
perfon or perfons, entitled to the benefit of fuch rule, fhall

chufe to proceed in that way : and the laft claufe extends

them to Scotland.

pi
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BY this laft ftatute, the privilege is wholly taken, away
from the fervants ofpeers and members of parliament, fo

that they may be proceeded againft as other indifferent per

fons—and fuits may now alfo, fince the above ftatute, be

commenced at any time, whether the parliament is fitting
or not fitting, againft any peer or member thereof.

Peers and members of parliament may be proceeded againft

two ways, viz. by original writ, and by original bill, in either

court, except that they cannot be proceeded againft by
original writ in B. R. in all actions ; but in thofe actions

only, fuch as cafe, trefpafs, ejettment, replevin, and debt,
which the King's Bench can hold plea of by original writ.

If the plaintiff proceeds by original, againft a peer, or

commoner, the plaintiff makes out a pracipe for an orginal

writ, which writ muft be made out by the curfitor of the

proper county, and filed with the filazer in B. R. and cuftas

brevium in C. B. upon which, a fummons is made out tr*

the Jheriff, for the defendant's appearance, which is in the

following form :

GEORGE the third, by the grace of God, of Great

Britain, France, and Ireland, king, defender of the

faith, &c. To the fheriff of Middlefex, greeting.

We command you, that you caufe to be fummon-

ed, A. B. efq. [or if a peer, the right honourable Henry
earl of or whatever his title is] he having
privilege of parliament, that he be before us [or if in

C. B. before our juftices] at Wefiminjier, on [a general

return day] to anfwer C. D. in a plea of, iffc. re

citing the whole caufe as in the original, to the

damage of the faid C. of one hundred pounds, and

have there then this writ.

Witnefs, iffc.

Upon the return of which, if the defendant appears, the

proceedings are the fame as in other cafes ; but if he does
not appear, and fhould eaft an effoin, which it feems he

may do any time before the return of the original writ, but
not afterwards, .theplaintiff is delayed a whole term, as

the defendant has till the firft return of the next term to

appear; and then, fhould the defendant not enter an ap

pearance, the effoin muft be adjourned to a further day
K 3 by
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by the plaintiff; upon which day, and the like default, .

the plaintiff may then fue out a dijlringas. However,
the calling an effoign is feldom done at this day, as the

courts fet themfelves againft fuch obfolete practice, and

confider it nothing more than a trick, calculated for the

purpofe of delay, and a great abufe of the law; and fhould

the practice of ejfoins be revived, there is no doubt but

that the courts would inftantly make fuch new rules and

orders, as would effetually prevent their occafioning that

unneceffary delay of juftice which they formerly did.

Vide the cafes of Anfon v. Jefferfon, C. B. 2 Wilf. 164.—

And Barclay v. Earle. Stra 1194.

Should no appearance be entered upon the return of the

fummons, or effoin eaft, the plaintiff's attorney makes out

a pracipe for a dijlringas, and carries it to the proper filazer,
to draw out the fame, which muft be fealed j and is in the

following form :

GEORGE the third, by the grace of God, of Great

Britain, France, and Ireland, king, defender of the

faith, t£c. To the fheriff of Middlefex, greeting.

We command you, that you diftrain A. B. efq.

having privilege of parliament, by all his lands

and chattels in your bailiwick, fo that neither he,
nor any one for him, do intermeddle therewith,
until you fhall have other command in that behalf

from us ; and that you anfwer us for the iffues of

he fame, fo that you have his body before us [or if

n C. B. before our jujtices at Wefiminjier, on
a general return day] to anfwer C. D. in a plea of,
iffc. [reciting the original as before] to the damage of

the faid C. of one hundred pounds; and have you

there then this writ.

Witnefs, iffc. this day of in the

twentieth year of our reign.

If the defendant does not appear at the return of the di

jlringas, the plaintiff's attorney muft call upon the fheriff
to return the writ, whereupon he may fue out an alias ;

and, upon the return of that, a pluries diftringas. But in-
ffead of proceeding as formerly, by the writ of diftringas ad

infinitum, She plaintiff may now move the court out of which

the



©fp?it)flegetiperran^ 135

Of Proceeding againft Peers and Members of

Parliament.

the writ. iffues, by virtue of the 10 Geo. 3. e. 50. / 3. for

the fheriff to enlarge the iffues, which the court will ac

cordingly order to be encreafcd, to the amount of the plain

tiff's demand.

This motion, is a common motion, and requires neither no

tice nor affidavit.

The plaintiff, in an action againft a member of parlia

ment, had proceeded agreeable to the act of 10 Geo. 3.

c. 50. and had obtained rules for felling the iffues levied

upon a dijlringas, alias, and pluries ; and alfo a rule for an

attachment againft the fheriff: but no iffues had been ac

tually levied, and at length defendant appeared ; where

upon it was moved, that thefe rules fhould all be difcharged:

For as no iffues had been levied, they could not be fold ;

[vide feet. 3. of the ftatute 10 Geo. 3. c. 50.] and as the

defendant in the action had now appeared, the end and

purpofe of the writs were anfwered. On the other fide,
the plaintiff infifted on the cofts of iffuing the writs, before

the rules fhould be difcharged. And the court thought that

reafonable ; and directed, that on payment of cofts the rules

fhould be difcharged. They were of opinion, thatjhefe

cofts were not to attend the event of the fuit, but were to

be paid to the plaintiff at all events, whether he fhould

finally fucceed in his fuit or not. Martin v. Townfend and

Sawbridge. Burr. 4 pt. 2725.

If the plaintiff proceeds by bill againft a peer, or member

ofparliament, he muft then fife his original bill, containing
the whole caufe of action againft him, with the clerk of the

declarations in B. R. or prothonotary in C.B. and take out a

fummons thereon, which need not have fifteen days between

the tefte and return, as the procefs has when by original writ;

and which muft be made returnable together with the di

jlringas, &c. in cafe of non-appearance thereto, on a day cer

tain in term, and not on a general return day.

The fummons, attachment, dijlringas, &c. when by bill in
B. R. do not ftate the caufe of action at large, as when the

proceedings are. by original writ; but generally; but in

both cafes,, the fummons, attachment, &c. in C.B. ftate the

whole caufe as, in the original writ.

In declaring againft a peer, or member ofparliament, when
the fuit is by original, the declaration begins thus :

K 4 Middlefex.
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Middlefex. A. B. efq. [or whatever his title is] having
privilege of parliament, was fummoned to anfwer

C. D. in a plea, iffc.

And if by bill,

Middlefex, to wit, C. D. complains againft A. B. efq.

having privilege of parliament,
is'c."

—
-and though

the fuit is in the King's Bench by bill, the defend

ant muft not be declared againft,
"
as being in the

cuftody of the marjhal of the
Marjhalfea."

Sayer

Rep. 63, 64.

If the declaration fhould be in an attion of affumpfit

againft a peer, the muft take care, in affigning the

breach, not to ufe the following words, as is ufual againft

a common perfon ;
" but contriving, andfraudulently intend-

"
ing, craftily andfubtily, to deceive and defraud the faidC. D.

in this
behalf;"

for the Houfe ofLords have adjudged it a very
high contempt and mifdemeanour in any perfon, to charge

their noble body with any fpecies of fraud or deceit. But

in fuch cafe, againft a member of the Houfe of Commons, thofe

words may be inferted, as there is no ftanding order to the

contrary ; the refentment of the members of that honour

able houfe having never yet been irritated at the charge.

In Trinity term, 18 George 3. in the King's Bench, in the

cafe of Gcfiir.g and wife, againft lord vifcount Weymouth, it

was argued, whether a peer could be fued there by bill of

privilege. And adjudged that he might. The cafe was

this :

The plaintiffs commenced an action againft the lord

Weymouth, by bill ofprivilege, to which he pleaded in abate

ment, that he ought to have been fued by originalwrit, and not

bv bill of privilege;
and thereupon, there was a demurrer and

i-;ihdcr. On the argument of which, the court relied on

the cafe of Say againft lord Byron in that court, a few years

before, and awarded a refpsitdeas oujler.

The cafe of Say and lord Byron came on before B. R. on

a motion to fet afide a di/fringas iffued againft lord Byron by

bid, and the court, having directed precedents to be fearched,

found thac it had been the uniform pratice and ufage to

proceed againft peers in that court by till of privilgc
before

the
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the ftatute 12 iff 13 W. 3. and as that act made no differ

ence in that refpeet, it was held, that the jurifdietion of

the King's Bench remained as before.

It is however very remarkable, that when the act of king
William went to the lords for their concurrence to the pro

ceedings therein, againft the members of both houfes, by bill

and fummons thereon, the lords expunged that part of the

claufe relating to themfelves being fued by original bill and

fummons., and fent back the amended bill to the commons ;

which afterwards patted accordingly. Which clearly proves,

that the lords, at that time, did not think themfelves includ

ed therein.

The court therefore, relying on their jurifdietion before

the ftatute of king William^ determined that a peer may be

fued by bill in B. R. but as this determination is founded

folely on the jurifdietion of the court, and the uniform

practice thereof before the ftatute, it may be ftill a queftion

in the court of Common Pleas, whether a peer can be fued

there by original bill andfummons thereon.

All the fubfequent proceedings to the declaration againft

a peer or privileged perfon are the fame as in other cafes, ex

cept that their bodies cannot be taken in execution, unlefs

the judgment is obtained upon aJlatuteJlaple, orJlatute mer

chant, or upon the Jlatute of Acton Burnell 11 Edw. 1. and

then a capias ad fatisfaciendum lies even againft peers of the

realm.

m
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CORPORATIONS aggregate muft fue and be fueef

by attorney, and therefore the proper procefs againft then*
is a dijlringas. Co. Lit. 66.

A corporation cannot be ejfoined. Dalt. 121. pi. 154.

Nor outlawed. 10 Co. 32. b.

No attachment lies againft a corporation.

A corporation cannot be declared againft as in the cuftody
of the marfljal. 6 Mod. 1 83.

A corporation cannot fue as a common informer. 2 Stra.

1241.

As outlawry- does not lie againft an aggregate corporation,

therefore trefpafs does not lie againft them ; for a and

exigent do not go. Bro. Corp. 43.

Corporations aggregate cannot diftrain in their own perfons

but by their bailiff, therefore replevin does not lie againft

them by the name of their corporation. Brownl. 175.

Corporations cannot fue without their head, or in time of

vacation of their headfhip. Wood's Inftit. 110.

Corporations aggregate cannot commit treafon, or be out

lawed or excommunicated. 10 Rep. 32. I Rep. 127. I

Inft. 134. a. or be executors or adminiftrators. Ibid.
Tho'

1 Roll. Abr. 915. contra, but quare? for they cannot take

an oath.

They cannot be joint-tenants to take by furvivorfhips,

but they may be tenants in common. Wood's Inftit. no.

They cannot be feized to the ufe of another. Ibid.

The members cannot regularly be witneffes for the cor

poration, efpecially if they teftify for any confiderable ad

vantage or profit of the body. 2 Lev. 232. 236. 2 Str.

1069. For every member hath a right and freehold for his

life as to his freedom, and all the members together have

an inheritance in the lands, and an intereft in the goods.

If a corporation fue, they muft fue in the name of the cor

poration by an attorney appointed under the feal of the cor

poration.

And if a corporation is fued, it muft be fued by its name

of incorporation by original writ
—and in order to fue a cor

poration, the plaintiff's attorney muft make out a pracipe

for an original writ, which original writ muft be made out by
the curfitor of the proper county, and duly filed with the

filazer



©f Co?po?atfong: 139

Of Proceeding by and againft Corporations,

filazer in B. R. or cufios brevium in C. B. ; on which a fum

mons muft be made out containing the whole caufe of action

for the fheriff to fummon them; upon which, if they ap

pear, the proceedings are the fame as in other cafes ; but

their appearance muft be by an attorney appointed under

the common feal, and not in their own perfons. Bro. Corp. 28.

If they do not appear upon the fummons at the return

of the original writ, the plaintiff muft take out a dijlringas,
and proceed againft them by diftrefs infinite ; and it is not

fufficient if the particular perfons diftrained upon appear at

the return of the procefs. Bro. Corp. 28. or if all the

members of the corporation appear in perfon ; but they muft

appear by an attorney appointed under feal.

Should the fheriff return but fmall iffues on the dijlringas,
the court, on motion, will order him to return greater.

In an action againft the Eafi-India Company for 5000A it

was moved, that the fheriff might return exemplary iffues,
becaufe feveral writs of dijlringas had been already ferved to

no purpofe ; and the court faid, he fhould return good

iffues ; and if he did not, the plaintiff might bring an ac

tion againft him ; but at laft he was ordered to attend.

Salk. 191. pi. 2.

When a corporation is once brought into court, the fub

fequent proceedings are the fame as in other cafes.

©f
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IF an action be commenced againft hundredors, the fuft in
B. R. as well as in C. B. muft be by original, for the in

habitants of an hundred cannot be in„tEe cuftody of the

marjhal. 3 Keb. 126. 2 Saund. 375.-/4 Mod. 296.

To proceed againft an hundred on the ftatute of hue and

cry. 13 Ed. i,
the plaintiffmuft take out his original writ,

which muft be tefted forty days after the robbery ; [which

forty days are allowed for the hundred to take the thieves

by the ftatute of Winton. R. 3 Lev. 320. J and within a

year after the robbery. R. 1 Brownl. 156.

The original writ ufually recites the ftatute. Th. Br. 141.

2 Saund. 374. 4 Mod. 296. 1 Bro. Ent. 99. But the re

cital of the ftatiite is not neceffary ; though it muft ftate the

circumftances of the robbery, and the plaintiff's compliance

with theJlatutes *, viz. that he made hue and cry, gave notice

ef the robbery,
deferibed the felons, the time and place of the rob

bery ; that within twenty days he caufed notice thereof to be given

in the London Gazette, defcribed the robbers and robbery there

in ; that he entered into bond before the Jheriff to the high con-

filable of the hundred, with condition for the fecurity of the cofis

in cafe of being nonfuited, difcontinuing, &c. that twenty days

before the iffuing of the writ, he made oath before a juftice, that

he did not know the parties who robbed him, and that the inhabit

ants of the hundred have not
taken the robbers, &c.

The procefs ferved is a copy of the original writ, which

procefs formerly ufed to be ferved on fome inhabitant of the

hundred. But by the 8 Geo. 2. c. 16. It is enacted,
" That

No procefs for appearance in any action to be brought

upon the ftatutes of hue and cry, or either of them, againft

any hundred, fhall be ferved on any inhabitant thereof, fave

only upon the high conftable, or high conftables, of the

hundred wherein the robbery fhall happen, who is required

to caufe publick notice thereof to be given in one of the

principal market towns within fuch hundred, on the next

market-day after he or they fhall be ferved with fuch

* The ftatute of Winchcfter, 13 Edw. I. c. 1. is explr.incd nr.d

enforced by feveral fubfequent ftatutes, •via. 27 El. c. 13. 29
Car. 2. c. 7. 8 Geo. 2. c. 16. 22 Geo. 2. c. 24.

procefs ;
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procefs ; or, if there fhall happen to be no market-town

within the hundred, then in fome parifh-church within the

fame hundred, immediately after divine fervice, on the Sun

day next after his or their being ferved with fuch procefs;

and he or they is and are hereby impowered and required to

enter, or caufe to be entered, an appearance in the faid ac

tion, 'and alfo defend the fame for and on behalf of the in

habitants of the faid hundred, as he or theyfhallbe ad-

vifed.

The declaration muft be againft the inhabitants of the

hundred generally ; for if it is againft any by name, and
all are not named, it will be bad. R. 2 Keb. 126,

The declaration need not recite the original at large,
Reg. 1654. Mills 26. nor more of the ftatute than is per

tinent to the action. 2 Ventr. 215. and muft conclude

contra formam Jlatuti, i. e. the ftatute of Winton, for contra
fformam fiatutorum is bad, Yelv. 116.

If the defendants plead, and there is an iffue, the venire

ffacias fhall be awarded to the next hundred. Thef. Brev.

144. quar. for fince the 24 Geo, 2. c. 18. f. 3. it feems the

•venire fhould be awarded de corpore comitatus, except the

hundred againft which the* action is brought.

If judgment be given againft the hundred, the fheriff, iffc:

upon receipt of any writ of execution againft any inhabitant,
inftead of ferving the fame, fhall caufe the fame to be fhewn

gratis to two juftices of the county, riding, or divifion,
.{whereofone to be of the quorum] who are to caufe fuch

taxation and affeffment to be made, and to be levied, ac

cording to the 27 Eliz. [viz. by the conftables, iffc. ratea-

bly and proportionably, iffc] in which taxation and af

feffment there fhall be provided and included, over and

above what the cofts and damages recovered by the plaintiff
in fuch action fhall amount to, all fuch juft and neceffary
expences which the high conftable of the hundred hath been

at in defending fuch action, claim being made thereto by
fuch high conftable, before the faid juftices, upon due

notice for that purpofe given him ; and themoney, fo to be

levied, to be paid over by fuch conftable, iffc. within ten

days after collection, to the fheriff of the county, to the ufe

of the plaintiff in fuch action, for fo much as his cofts and

damages recovered fhall amount unto, and to the ufe of

the faid high conftable, for fo much as his expences in de

fending the faid action fhall amount to, of which he fhall

give an account, and make proof thereof upon oath, to the

fatisfaction
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fatisfaction of the faid juftices, before any taxation fhairbtJ

made for reimburfing fuch high conftable; and fhall, in fuch

expences, have no further allowance, toward paying an at

torney to defend the faid action, than what fuch attorney's

bill fhall be taxed at by the proper officer of that court

where the action fhall be brought, which the faid high

conftable fhall caufe to be taxed for that purpofe. Stat.-

8 Geo. 2. c. lb. f. ^.

The jth fett. of the above act provides in what manner the

conftable fhall be reimburfed his expences in cafe the plain

tiff is nonfuited, iffc. and becomes, or his fureties in the?

bond become, infolvent.

©f
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TH E action of ejettment is a mixed action, in which a

leffiee for years fhall recover his term, and alfo his

damages. 5 Co. 105. 9 Co. 77. and is almoft the only

remedy in practice for recovering land wrongfully withheld.

Bur. 4 pt. 667- For it is real in refpect of the lands, and

perfonal in refpect of the damages and Cofts. Per Holt, ch. j.
Comb. 250.

Real attions required fo much nicety and exactnefs, and

were,attended, in old times, with fo much trouble and ex-

pence, that the remedy by ejettment was contrived to fup-

ply feveral defects which attended the bringing them ; for

in real attions the demandant could not recover any damages,

only his poffeffion ; and if he was barred in one action, he

could not regularly bring another. 6 Co. 7. Ferrar's cafe.

The concluding-a man by one action being often found

fo prejudicial to his right, that the manner of forming a

term for years, and the leffee's bringing an ejectment to re

cover his term, and thereby to affert the title of his leffor,
was found out, and was firft introduced in the 14 Hen. 7. *

.[before which time the plaintiff in ejettment only recovered

■damqges for the turning him out of poffeffion, and did not

Tecover his term in the premiffes] for, till about that time,
leafes for years were but of very fhort duration, and were

generally defeated or determined before any intricate title

could be decided ; and were fuch precarious pofleffions, with

refpeet to the power that the owner of the freehold or in

heritance had over them, that every fuch leffee was looked

upon only as his bailiff or fteward ; and therefore, if oufted

by a ftranger, could only have recovered damages for the

lofs of this poffeffion ; or if turned out by his leffor, could

only feek remedy from his covenants.

But as, about this time of Henry 7. leafes for long terms

began to creep into
ufe,'

the leffees whereof, when molefted,
nfed to go, in order to fecure themfelves, into equity,

againft their leffors, for a fpecifick performance ; and againft

ftrangers, to have perpetual injunctions to quiet their pof-

feffibns, which, as it: drew confiderable bufinefs into the

* F . N. B. 506.

courts
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courts of equity, was probably one reafon which induced

the courts of law to come to a refolution to give judgment,
that the leffiee in ejettment Jhould recover poffeffion of the land

itfelf, by the procefs of an habere facias pojfeffhnem ; fo that the

object of the action became entirely changed ; for, as the

plaintiff recovered the term itfelf, he had nominal damages

only for the oufier, but not the mefne profits ; whereas, by
the old writ of ejectment, he recovered

nothing'

but damages

for the oufter, the meafure whereof were the mefne profits of

the eftate accruing to the ejector fince the time of the

oufter.

The above refolution of the courts brought on a new

method of trial unknown to the common law. For now it

became ufual for a man that had a right of entry into any
lands to enter thereon and feal leafes ; and then the perfon

that next came on the freehold, animo poffidendi, was ac

counted an ejector of the leffee ; by which means any man

might be turned out of poffeffion ; becaufe the leffee in

ejectment would recover his term without any notice to the

tenant in poffeffion ; fo that the courts of law, to remedy
this inconvenience and injuftice, made it a ftanding rule,
that no plaintiff fhould proceed in ejectment to recover his

lands againft fuch a feigned ejector, without delivering the

tenant in poffeffion a declaration, and making him an ejec

tor and proper defendant if he pleafed.

This rule of court became abfolutely neceffary upon the

alteration of the object of the action of ejectment, which

was now in rem ; for otherwife the court would have been in-

ftrumental in doing an injury to a third perfon ; becaufe a

declaration might otherwife be delivered to a ftranger, a

feint defence be made, and a verdict, judgment, and execu

tion thereon obtained, whereby the tenant would have been

oufted, without notice of any proceedings againft him.

Upon this notice to the tenant in poffeffion, and affidavit

thereof made, it was ufual for the tenant in poffeffion to

move the court, that, as the title of the land belonged to

him, he might defend the fuit in the cafual ejector's name ;

which the court, upon an affidavit of that matter, ufed to

grant ; and that the fuit fhould be carried on in the cafual

ejector's name, the tenant in poffeffion faving him harmlefs ;
and then the cafual ejector was not permitted to releafe er

rors in prejudice of the tenant in poffeffion ; fince the fuit

was carried on in his name by rule of court ; and the pro

cefs for cofts was taken out againft the cafual ejector, who

was
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was obliged to refort to the tenant in poffeffion to recover

back the fame, put his bond of indemnification in fuit

upon his refufal to pay them. StyI. 468. 1 Keb. 705,
740.

Alfo fuch leafes were actually to be fealed and delivered,
otherwife the plaintiff could maintain ho title to the term,
and were alfo obliged to be fealed on the land itfelf, other-

wife it amounted to maintenance by the old law, to convey
a title to any one, when the grantor himfelf was not in pof

feffion.

But at this day there is regularly no neceffity of fealing
and delivering leafes on the lands, where there is an actual

tenant or occupier of the lands, a much more expeditious

and- eafy method of proceeding in ejectment having been

invented by lord chief juftice Rolle, [who fat in the upper

bench fo called during fhe exile of king. Charles the fecond]
and followed ever fince by the courts.

I have faid thus much of the action of ejettment, and the

old method of proceeding therein, that the praetifer and

ftudent may the better underftand the modern prattice relating

thereto, and the reafons on which it is founded.

The new method of proceeding in ejettment entirely de

pends on a firing of legal fictions ; no actual* leafe is made,

no actual entry by the plaintiff, no actual oufter by
the' de

fendant, but all are merely ideal, for the fole purpofe of

trying the title. To this end, in the proceedings, a leafe

for a term of years is ftated to have been made by him who;

claims title.to the plaintiff, who is generally an ideal fictitious

perfbn who has no exiftence, though it ought to be a real

perfon. In this proceeding, which is the declaration, for

there is no other procefs in this action, it is alfo ftated,
that the leffee, in confequence of the demife to him made,

entered into the premiifes; and that the defendant, who is

alfo now another ideal fictitious perfon, and who is called

the cafual ejettor, afterwards entered thereon and oufted the

plaintiff, for which oufter the plaintiff brings this action.

Under this declaration is written a notice, fuppofed to be

by this cafual ejettor, directed to the
tenant'

in pof
feffion of the premiffesy in.which -notice the cafual ejettor in

forms the tenant of the action brought by the leffee, and af-

fures him, that as he, .the cafual ejettor, has no title at all

to the premiffes, he fhall make no defence ; and therefore he

advifes the tenant to appear in court at a certain time, and

Vol, II. L defend
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defend his own title, otherwife he, the cafual ejettor, will

fuffer judgment to be had againft him, by which the attual

tenant will inevitably be turned out of poffeffion.

The declaration is then ferved on the tenant in poffeffion,

with this friendly caution annexed to it, who has then an

opportunity of defending his title, which if he omits to do

in a limited time, he is fuppofed to have no right at all ;

and, upon judgment being had againft the cafual ejettor, the

real tenant will be turned out of poffeffion by the fheriff.

But if the tenant applies to be made a defendant, it is al

lowed him upon this condition, that he enter into a rule

of court to confefs at the trial of the caufe three of the four

fequifites for the maintenance of the plaintiff's action, viz.

the leafe of the leffor, the entry of the plaintiff, and the oufter

by the tenant himfelf, who is now made defendant inftead of

the cafual ejettor; which requifites, as they are wholly fic

titious, fhould the defendant put the plaintiff to prove, he

muft of courfe be non-fuited at the trial for want of evidence ;

but by fuch ftipulated confeffion of leafe, entry and oufter, the

trial will ftand upon the merits of the title only.

Upon this rule being entered into, the declaration is now

altered by inferting the name of the tenant inftead of the

fictitious name of the cafual ejettor ; and the caufe goes to

trial under the name of the fittitious leffee on the demife of

A. B. (the leffor or perfon claiming title) againft C. D. (the

now defendant) and therein the leffor is bound to make out

his title to the premiffes, otherwife his nominal leffee can

not obtain judgment to have poffeffion of the land for the

term fuppofed to be granted. But if he makes out his title

in a fatisfactory manner, the judgment is given for the no

minal plaintiff, and a writ of poffeffion goes in his name to

the fheriff to deliver poffeffion. But if the now defendant

fails to appear at the trial, and to confefs leafe, entry and

cufler, the nominal plaintiff muft indeed be there nonfuited

for want of proving thefe requifites ; but judgment will ne-

vcrthelefs, in the end, be entered for him againft the cafual

ejettor ; for the condition on which the tenant was admitted

defendant is broken ; and therefore the plaintiff is put again

in the fame fituation as if he never had appeared at all ; the

confequence of which we
have"

Teen would have been en

tered for the plaintiff; and the tenant would have been turned

out of poffeffion ; the fame procefs therefore as would have

been had, provided no conditional rule had been made,

muft
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muft now be be purfued as foon as the condition is broken ;

but execution will be ftayed if any landlord, after the de

fault of his tenant, applies to be made a defendant, and
enters into the ufual rule to confefs leafe, entry and pufier.

Of recovering the mefne profits of the tenant, after the

plaintiff has recovered poffeffion by the action of ejettment.

Vide poft.

For
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For what an Ejedtment lies.

TH E action of ejettment lies in B. R. by bill, and by
original ; but in C. B. by original only.

As declarations in ejettment are generally made out by
the attornies themfelves, who may buy common forms of

declarations in ejettment, with blanks, of the law ftationers :
it will be neceffary to fhew for what an ejettment may be

maintained.

It lies of a manor, meffuage, fo many acres of land, of
meadow, of pafture, of wood, iffc. n Co. 55.

Of a houfe. Cro. Jac. 654. Afoy 37. 3 Lev. 97. Palm.
337. Hard. 76.

Of a chamber in the fecond ftory of fuch a houfe. 3 Leon.

210. Noy 109. Hard. 57. Of part of an houfe. Stra.

695.

Of a certain place called the veftry in D. 3 Lev. 96.

Of a rectory; of a chappel. Latch. 62. and may be de

manded by the name of a meffuage. Salk. 256. Styl. 101.

Of a cottage. 1 I«i. 58. Cro. El. 8 18. Of a ftable.

I Lev. 58.

Of a college, and of an orchard. Noy 37. Cra. £7. ti8.

854. 1 Rol. Rep. 55. Cro. Jac. 655. P«/»z. 337. Hard.

55, 57. Cr*. Car. 555.

Of a garden. 1 Lev. 58. Godb. 6.

Of a boilery of fait. 1 Lev. 114.

Of a coal-mine. Cro. Jac. 150. Noy 121. and in £>«r-

ham, of mines of coals, though not faid how many. Af

firmed in error ; the precedents for coal-mines being fo in

that county. Carth. 227. 4 Mod. 143. Comb. 201. 1

Show. 364. Salk. 255.

Of land, and a coal-mine in the fame land. Cro.

Jac. 21.

For a pool, or ftanding water. Yelv. 143. 1 Inft. 5.

JR/r£. 227. And for a ftream, or running water. 1 Inft. 5.

fed court. Yelv. 143. for it ought to be of fo many acres of

land covered with water.

For a beaft-gate. Stra. 1084. Andr. 106.

For fo many acres of herbage. Hard. 303, 401.

For a firft mowing. Cro. Car. 362.

For a hop-yard. Palm. 337.

Of a clofe called D. containing three acres of land. Cro.

Jdf. 435. Palm. 102. 4. Mod. 0,8.

So for a parcel of a highway, and though it be built

upon, it fhall be demanded as land. Bull. Ni. Pri. 99.

For twenty acres of furze «tnd heath. Cro. Jac. 179. 1

Mid 00.

For
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For fifty acres of furze and heath, and fifty acres ofmoor

and marfh. Burr. 4 pt. 2672.

For an alder car in Norfolk. Str. 1063.

For ten acres of wood^ and ten acres of underwood. 2

Rol. Rep. 482.

For common of pafture. Stra. 71.

For the pafture of one hundred fheep. Hard. 58. Dalit

95-
,

...

For four mills, without fpecifying wood or water-mills,

for ten acres of —
. Cro. El. 339.

For a piece of land called B. or a clofe of land called B.

Cro. Jac. 435. 3 Lev. 97.

For a meffuage or burgage ; for they are fynonimous in a

borough. R. Hard. 173.

For a meffuage or tenement called the Black Swan. ifMod.

238. 1 Sid. 295-. becaufe certain enough for the fheriff to

deliver poffeffion.

So an ejettment lies for tythes ; for although tythes are

efteemed part of the incorporeal inheritance, and by the

common law were only of ecclefiaftical conufance, yet,

being in the hands of lay-proprietors, are now-confidered as

a temporal eftate ; for, by 32 H. 8. c. 7. it is provided,

that every
* lay-perfon having any eftate of inheritance,

freehold, right, term, or intereft, in tythes ; and being
thereof diffeifed, oufted, wronged, or otherwife kept from

the fame, fhall have his remedy, in the courts of law, for

them, in like manner as for lands ; and hence it is, that an
ejectment lies for tythes. Vide Cro. Car. 301. Jones 331.

Ld. Raym. 789.

An ejectment lies for a rettory, becaufe a rectory confifts

of a church, glebe lands and tythes. Latch. 62.

It was formerly held, that ejectment did not lie for a

chapel, becaufe it was res facra, which was not demifeable;
but now, fince they are become lay-inheritances, they are

recoverable in ejectment, as other lay-eftates ; but it muft

be demanded by the name of a meffuage, or it is not formal.

11 Co. 25. Style 101. Dott. Plac. 191- Salk. 256. pi. 7,

* This remedy by the ftatute is given only to lay impropriators ;
therefore the act of parliament feaves fpiritual perfons to purfue

their old remedy in the fpiritual court. Co. Lit. 159. Dyer

116. //. 71..

L 3 But
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But fee 2 Stra. 914. 2 Barnard, K. B. 27. which feerns
contra.

Ejectment lies for a prebendal flail after collation to it.

I Wilf. 14.

But an ejectment does not lie for a tenement.. 2 Stra. 834
Barnard, K.B. 155. being too indefinite a term.

Nor for pannage, becaufe this is no more than the fruit

which falls from trees, which the fwine have a right to feed'

on, and is not a part of the foil, as the herbage is. Lev.

212. Sid. 416. S. C. adjudged.

Nor for a rent or common appendant. Cro. Car. 292.

Cro. Jac. 146. 1 Inft. 9. a. fed vide Stra. 71.

Nor of a fifhery in fuch a river. C10. Car. 492. Cro.

Jac. 146.

Nor of a croft. Style 30. But fee 1 Lev. 58.

Nor of a kitchen. Noy 409. Nor of a clofe without fpe-

cifying it. Godb. 53. 11 R. 55. Bridg. 56. 1 Roll.

Rep. 55.

Nor of arable c-r pafture land, without fhewing how much

of one, or how much of the other. Bridg. 56. Hard.

133. Palm. 102. 3 L«w. 97. Salk. 254.

Nor for a rod of land. Cro. El. 339.

Nor of the fourth p^rt of a meadow, without fhewing
how many acres the meadow contains. 1 Lev. 213.

An ejectment for a meiluage or tenement, without other

defcription, bad for incertainty. Cro. EL 1S6. 3 Ijm.

228. Pop. 197, 203. Noy 86. Cro. Jac. 125. Style

364. 1 Sid. 295. Cro. £/. 116. March 96. 2 i?ff/.

Abr. 80.

So an ejectment for 100 acres of wafte, or for an hundred

acres of mountain, is bad for incertainty. Pa'.rn. ico.

Hard. 57. Salk. 255. I Show. 338.

In ejectment for an entirety, a wwV/y may be recovered.

Ejectment for five clofes of land, arable and pafture,

called long furlongs, containing ten acres, held ill ; for the

plaintiff ought to have fhewn how many acres of arable

land, and how many acres of pafture, diftinctly, fo as the

fheriff might certainly know what to deliver upon the habere

facias poffefftoncm. Carth. 204. Cro. Car. 573, 471.

Hard. 59. Salk. 254. 1 Show. 338. 4 Mod. 42, 97.

Comb. 198.

Ejectment for a houfe, ten acres of land, and twenty
acrca of meadow, by the name of a houfe, and ten acres of

n.Cudow.
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meadow. Verdict for plaintiff, but judgment arrefted for

repugnancy and incertainty. Yelv. 166. 4 Noy 143.

Ejectment for a manor fhould defcribe the quantity and

fpecies of land contained therein. Hetl. 146. Latch. 61.

Lit. Rep. 301.

So an ejectment for all and all manner of tythes in Z?.

without faying or giving any other defcription of the nature

and quality of the tythes', held naught. 11 Rep. 25. Moor

8j7 pi. 1 130. 1 Roll. Rep. 68. Palm. 101. Andr. 107.

Ejectment does not lie where no certainty appears,

whereof the fheriff can deliver poffeffion. Mar. 96.

iiuc it feems fufficient if fo much certainty appears, upon

which the fheriff can deliver poffeffion, as ejectment for a

parcel of land called B. or a clofe called B. Cro. Jac. 435.

3 Lev. 97. or a tenement called the Black Swan, iffc.

An ejectment does not lie for a rent, or other things that

lie merely in grant, becaufe thefe, being incorporeal things,
are in their nature invifible, qua neque tangi nee videri pof-

funt ; and therefore not in their nature capable of being de

livered in execution. Co. Lit. 9. a.

M Of
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THE declaration in ejectment muft fhew a good demife.

Yelv. 166.

And if it is of tythes, it ought to fay, that the leffor de-

mifed by deed. Cro. Jac. 613.

Alfo the leffor of the plaintiff muft have aright of entry

when this ation is brought. And by the ftatute of limita

tions, 21 Jac. 1. c. 16. none fhall make an entry into

lands, but within twenty years after their right or title

which fhall firft defcend or accrue to them ; but this act

•hath the ufual favings for infants, feme coverts, iffc.

The demife in the declaration muft be laid after the title

accrues, otherwife the plaintiff will be nonfuited ; and the

muft fey the commencement of his fuppofed leafe

to have been precedent to the ejectment by the defendant.

I Sid. 8.

If there be feveral leffors, and it is laid in the declaration

that they demifed, you muft fhew fuch a title in them, that

they could demife the whole. Cro. Jac. 166.

In ejectment, on the demife of an heir by defcent, the

demife was laid on the day his anceftor died, and held to be

well enough. 3 Wilf. 274.

If leffors of^plaintiffare tenants in common, there ought to

be a different count on the demife of each tenant in common;

or they may join in a leafe [and if there are many it is the

better way] to a third perfon ; and that leffee make a leafe

to try the title. For tenants in common cannot make a joint

leafe. 2 Wilf. 232.

So if there are feveral coheirs, each muft make a leafe.

But joint-tenants are feized per my et per tout ; and therefore

each may be faid to demife the whole.

So of coparceners, for they ftand on the fame foundation.
Vide Bull, Ni. Pri. 107.
Where a corporation aggregate is leffor of the plaintiff,

they muft give a letter of attorney to fome perfon to enter

and feal a leafe on the land ; and therefore the plaintiff ouo-ht

in fuch cafe to declare upon a demife by deed; for they can

not enter and demife upon the land as natural perfom: can,
though this will be aided after verdict. Carth. 390.

'

But a demife of a corporation in ejectment was held to

be good, without mentioning that it was by deed. L-'\ Raym.
J 36.

If truftees of a charity want to bring ejettment, the trudees,
at the time of bringing the ejetment, fhould be the Lifers

of
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of the plaintiff; but befides the count on their demife, there

fhould be another on the demife of the leffors {truftees) in

the leafe ; another on the demife of all the then truftees, if

more than were the leffors in the leafe ; and another on the

deVnife of the receiver of the charity.

If the leffor of the plaintiff be an infant, the demife

fhould be ftated to be by deed,, and alfo rendering rent;

though there is no occafion in fuch cafe for a real leafe.

So upon the demife of a mafter and fellows of a college,

dean and chapter of a cathedral, mafter or guardian of an

hofpital, parfon, vicar, or other •ecclefiaftical perfon, of

any lands, iffc. the declaration fhould ftate, that there was

> rent referved, iffc. purfuant to the ftat. 13 El. c. 10. R.

'Sav. 129.

The form of a declaration in ejectment on a fingle demife

by bill in B. R. is as follows :

Hilary term, in the 20th year of king George the third.

Stormont and Way.

Middlefex, to wit. John Den complains of Richard Fen be

ing in the cuftody of the marfhal of the Marjhal-

fea of our fovereign lord the king, before the

king himfelf. For that whereas William Smith,

efquire, on the fifth day of January, in the nine

teenth year of the reign of our forereign lord

George, the now king of Great
.Britain,

iffc. at.

Wefiminjier, in the county of Middlefex, had de-

mifed, granted, and to farm let to the faid John

Den, four ''meffitages, four barns, .four Jlablcs, fifty
acres ofland, fifty acres of arable land, fifty acres of
pafture 'land, 'twenty acres of wood,

and'

twenty acres

of -undervjood [fo defcribethe parcels according to

the cafe] with the appurtenances, fituate, lying
and being in the >parifh of Saint Mary, Jfiington,
'[the vill or town where the premiffesdie] in the

county aforefaid, to have and to hold the faid pre-

miffes, with'the appurtenances, fronTthe faid fifth

day of January, in the vear aforefaid, for and

unto the full end and term of "five years thence

next enfuing,: and fully to-be compleatand ended ;

by virtue of which faid demife, he the faid John

Den entered into the faid premiffes, with the ap

purtenances,
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purtenances, and was poffeffed thereof, until the

faid Richard Fen afterwards, to wit, on the tenth

day of January, in the nineteenth year aforefaid,

with force and arms, ££?f. entered on the pre

miffes aforefaid, with
the appurtenances, in the

poffeffion of the faid John Den, and then and there

ejected, drove out, and amoved the faid John Den

from his faid farm; his faid term therein not

being yet ended : and him the faid John Den, fo

ejected, drove out and amoved, hath kept out,

and ftill doth keep from his poffeffion thereof,

and other injuries to him then and there d'-^

againft the peace of our faid lord the king, and

to the damage of the faid John Den of ten pounds,

and therefore he brings fuit, iffc.

A. B. attorney for the plaintiff.

v . for the defendant.

C John i

Pledges to profecute, \ an

t Ricbar

Doe,
id

:hard Roe.

Then fubfcribe the notice, the form of which fee here

after.

The form of a declaration on a fingle demife by original

is as follows :

Hilary Term, in the 20th year of the reign of king George the
third.

Middlefex. Richard Fen, late of the parifh of St. Mary, If-

lington, yeoman, was attached to anfwer John

Den of a plea, wherefore with force and arms he

entered into four meffuages, four barns, %£ic. with

the appurtenances, in the parifh of St. Mary, If-

lington, which William Smith, efquire, demifed to

the faid John Den for a term which is not yet ex

pired, and ejected him from his faid farm, and
other wrongs to him did, to the great damage of

the faid John, and againft the peace of our faid

fovereign lord the king. And whereupon the faid

John Den, by William Lyon, his attorney, com

plains, that whereas the faid William Smith, on the

firjl day ofMarch, in the nineteenth year of the reign

of



©f CjcSfment. ms

Of the Declaration in Ejedtment.

of our prefent fovereign lord the king, at Weft-

minfter, in the faid county of Middlefex, had de-

mifed to the faid John Den
the'

faid tenements, with

the appurtenances, to have arid to hold to the faid

John Den, and his affigns, the aforefaid tenements,

with the appurtenances, from the faid firft day of

March, in the year aforefaid, unto the full end

and term of five years thence next enfuing, and

fully to be compleat and ended : by virtue of

which faid demife, the faid John Den entered ihto

the faid tenements, with the appurtenances, and

was poffeffed thereof ; and the faid John Den,

being fo poffeffed thereof, he the faid Richard

Fen afterwards, to wit, on the fecond day of

March, in the year aforefaid, with force and arms,

iffc. entered into and upon the faid tenements,

with the appurtenances, which the faid William

Smith had demifed to the faid John Den as afore

faid, for the term aforefaid, which is not yet ex

pired, and ejected the faid John Den from his faid

farm, and other wrongs .to him then and there

did, to the great damage of the faid John Den,
and againft the peace of 'our faid fovereign lord

the king ; whereupon the faid John Den faith, that
he is injured, and hath damage to the value of

20 /. and therefore he brings fuit, iffc.

For other forms of declarations, fee the various books of

entries.

The notice to be written under the declaration is in the

following form :

To Mr. John Bull.

I am informed, that you are in poffeffion, or claim

title to the premiffes, in this declaration of ejectment

mentioned, or to fome part thereof; and I being
fued in this action as a cafual ejector, and having
no claim or title to the fame premiffes, do advife

you to appear on the firft day of next Eafiler term, in

his majefty's court of King's Bench [or Common Pleas,
as the cafe is] at Wejlminfter, by .femeattorney of

that court; and then and there, by rule of the fame

court, to caufe yourfelf to be made defendant in

my ftead, otherwife I fhall fuffer judgment to be

entered
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entered againft me, and you will be turned out of

poffeffion.

Your loving friend,
The \jl day of Febru

ary, 1780. Richard Fen.

The notice in ejectment was to appear on the effoign-day

of the term, and held ill ; for it fhould be to appear the

firft day in full term, which is the firft day in term. Stra.

1049.

B.R.

If the premifes lie in Lon

don or Middlefex, make the

notice to appear on the firjl

day of the next term to that

of which the declaration is

entitled ; otherwife, if made

generally, the tenant will

have the whole of the next

term to appear in.

But if the premiffes lie in

any other county, the notice

fhould be to appear the next

term generally.

As many copies of the declaration muft be made out on

treble penny ftamped paper, as there are tenants in poffef

fion of the premiffes which "the plaintiff claims; and each

declaration muft be perfonally Terved on the tenant, or his

wife, before the effoign-day of the term wherein he is to ap

pear, otherwife the plaintiff cannot have judgment till the

term following. And the notice muft be read over on the

delivery, and fully explained.

The notice may be either

for the beginning of the

next term, or the next term

generally.
^

Of
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A
Copy of the declaration, and notice thereon, muft be

delivered perfonally to the tenant or his wife, to whom,

at the time of delivery, the notice fhould be read over, or

an account given of the contents and meaning thereof.

And a delivery to his fon, daughter, or fervant, he being
abroad, or out of the way, is not a good delivery, unlefs it

evidently appears to the court, that fuch declaration and no

tice came to his hands before the effoign-day of the term j

and that on receipt thereof he very well underftood the con

tents and meaning of the notice-; and in fuch cafe it has

been held a good delivery. Salk. 225. pi. 5.

The tenant in poffeffion acknowledged the receipt of a

declaration in ejectment on a Sunday, which, before the

effoign-day, had been delivered to his daughter, and fhe made

acquainted of the contents. 2 Barnes 148. But q. for a

declaration in ejettment is in the nature of procefs, and no

procefs fhall be ferved on a Sunday, by the ftat. 29 Car. 2.

c. 7. f. 6. Though the delivery of a declaratien, in another

action, on a Sunday, had been held good ; but that is not

procefs.

Upon affidavit that they had tendered a declaration in

ejectment, and that the fervants refufed to call their mafter,

or receive it, faying, they had orders to take no papers ;

it was ordered, that leaving it at the houfe fhould be fuf

ficient. Stra. 575.
,

The declaration was tendered to the tenant in poffeffion,

who refufed it ; whereupon it was left on the floor in his

prefence ; and he entering into a parlour, and fhutting the

door, the perfon who fo tendered and left the declaration,
read the notice aloud, fo that the tenant might hear it; and
this was held good fervice.

The tenant fecreted himfelf in the houfe, fo that he.
could not be perfonally ferved ; whereupon, on motion for

a rule to -fhew caufe why fervice of it on the fervant fhould

not be good, the court ordered the rule to be ferved in that

manner.

The wife of the tenant in poffeffion, on a perfon's knock

ing at the door of the houfe in order to ferve the declara-

tion, opened a wicket in the door, and looked through it,
and was then acquainted with the contents of the declara

tion, and the Englijh fubi'cription was read to her; and

immediately after, and before the declaration could be ten

dered
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dered to her, fhe fhut the wicket ; whereupon the declara

tion was fixed upon the door, as by affidavit appeared ; and

it was fworn, that the tenant in poffeffion afterwards ac

knowledged the receipt of the declaration on the day it was

tendered to his wife and fixed upon the door ; the fervice

was held infufficient, becaufe the tenant's acknowledgment

that he received the declaration is not enough. An actual

delivery, or tender, and refufal, ought either to be proved

or confeffed. Barnes 171.

On motion for judgment, upon an affidavit, that tenant

in poffeffion refufed to accept the declaration when tendered

to him ; that he was acquainted with the contents ; and

that he brought a gun, and fwore he would fhoot the per

fon who tendered the declaration, if he did not get off his

land ; whereupon the declaration was laid down on the

ground in the prefence of defendant and his man, whom de

fendant ordered not to take it up. The court were of

opinion, that thefe circumftances amounted to good fervice,
and made a rule for judgment. Per cur. It is the. fame

thing as a continual claim, where the party comes as near

the land as he can to make his claim, for fear of his life.

Barnes 174.

The affidavit of fervice of declaration was, that deponent

did ferve the wives of A. and B. who, or one of them, are

tenants in poffeffion, iffc. the court refufed to make a rule

for judgment; the affidavit is defective. Ibid.

On motion for judgment againft the cafual ejector, upon
an affidavit, that the declaration was tendered to the wife

of the tenant in poffeffion, who refufed to open the door of
the houfe, but looked out of a parlour window, and was

acquainted with the contents ; and the fubfeription was

read to her, after which fhe refufing to accept the declara

tion, it was put in at the window to her. The fervice was

held fufficient. Barnes 178.

The declaration was tendered to the wife of the tenant in

poffeffion, upon the premiffes; fhe was acquainted with the

contents thereof, and of the fubfeription, through a win

dow, which fhe refufed to open or receive Lhe uellaraucn ;
and thereupon the declaration was left upon the outfide

ledge of the window. The perfon who tendered the decla
ration fwore, that he heard the woman's v, ice diffefealy
through .the window, and was well affurtd fi.- heard whaf
he faid, by the anfwers fhe gave h.m ; the fervice was held

fufficien,.



©f Cj'etont **9

Of the Delivery of the Declaration in Ejedt

ment.

fufficient, and the common rule for judgment was made.

Barnes 180.

A declaration in ejectment ferved on the church-wardens

and overfeers of a parifh, who rented a houfe for harbouring
fome of the parifh poor, and did not otherwife occupy the

houfe than by placing the poor in it, deemed fufficient

fervice, and a rule made for judgment. Barnes 181.

The declaration was left with the father of the tenant in

poffeffion, with the ufual fubfeription, and he was ac

quainted with the contents ; after which, and before the

effoign-day, the tenant acknowledged the receipt of it.

Held fufficient. Barnes 176.

Affidavit of fervice of declaration on the wife of tenant

in poffeffion, as fhe informed deponent, and as he verily

believes; held fufficient. Barnes 194.

The tenant fecreting himfelf, fo that he Could not be

ferved, the declaration wis delivered to the daughter,
who kept the houfe, and fhe made acquainted with the

contents. A rule was made for the tenant to fhew caufe,

why fuch former fervice fhould not be deemed good. The

rule to be ferved on the daughter at the houfe.

On affidavit, that one of the tenants is a lunatic, and

that one Clives with her, tranfacts her bufinefs, and has the

fole conduct thereof, and of her perfon, but would not

permit the deponent to have accefs to her, in order to'ferve

her with the declaration; whereupon, he delivered it to

tne faid C. and a rule was made for the lunatic and C. both

to fhew caufe, why fuch fervice fhould not be good, and

fervice of theYule on the faid C. to be good.

Oh affidavit, that
the'

tenant abfeonded to avoid being
ferved, and that fhe came into the poffeffion furreptitioufly,
and of fervice of the declaration on her fen, who is her fer

vant, manages her affairs, and lives in her family, a rule was
made to fhew caufe, why fuch fervice fhould not be good,

and leaving a copy of the rule at her houfe to be good fer

vice of -the rule.

The tenant in poffeffion abfeonded, and on affidavit

thereof, the court ordered that fervice of the declaration

upon
his-

niece, the only manager of the houfe, and refi-

dent in it, and fixing up. another copy on the piemifes, fhould

be good; and made a rule to fhew caufe, why judgment

fhould not be entered 'up againft the cafual ejector. And

ordered that fervice of this rule, on any perfon in the houic,

and
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and if no perfon there, then fixing the fame on the door,
fhould be good fervice thereof. Burr. 4 pt. 1 1 1 6.

The tenant was perfonated at the time of fervice, by
another who accepted the fervice in the name of the

tenant ; and the court made a rule to fhew caufe, why it

.fhouldnot be deemed good fervice upon the tenant himfelf;
and why judgment fhould not be figned againft the cafual

ejector, in default of his appearing; and that leaving a

copy of this rule at his houfe, with fome perfon there, or

if no one to be met with, affixing it on the door, fhould be

good fervice thereof. Which rule was made abfolute on a

proper affidavit. Burr. 4 pt. 1181.

When the tenant is ferved with the declaration, a copy
of the declaration muft be made out on ftamps, to annex

to an affidavit of fervice of the declaration on the tenant,
in order to move for judgment on default of the tenant's

appearance. Which affidavit muft be to the following
effect :

In the King's Bench.

\
John Den, on the demife of William

Smith, plaintiff", againft
Richard Fen, defendant.

A. B. of, i£c. gentleman, maketh oath, that he this

deponent, did, on the day of laft

paft, deliver to Mr. John Bull, the tenant, in pof

feffion of the premifes in the declaration hereunto
annexed mentioned, or of fome part thereof, a true

copy of the faid declaration, and of the notice there

under written; and did at the fame time inform
him the faid John Bull, that it was a declaration in

ejectment; and that unlefs he appeared by fome at

torney in this court, on the firft day of this prefent

Eajler term, and caufe himfelf, by rule of court, to
be made defendant, in the room of the cafual ejec

tor, Richard Fen, judgment would be entered againft

the cafual ejedor by default; and that he faid
John Bull would thereupon be turned out of pof

feffion', or words to that effect.

Sworn, &c. j d

. Th^ affidavit muft.be pofitive, that the tenant is tenant
in poffeffion.

3 Of
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ON the following affidavit^ and default of the tenant's

appearance, you move for.judgment againft the cafual

ejettor; which affidavit is delivered over to, the clerk of the

rules in B. R. or fecondary in C. B. when the motion is made

to be filed ; and then you draw up the rule, with the clerk

of the
rules in B. R. or fecondary in C. B.

If the premiffes lie in London or Middlefex, and the notice

be to appear the firft day of the next term, move for this

rule the beginning of the term, and then the tenant has four

days inclufive next after the motion to appear in*; but if

the motion, is made late in term, the court will not allbw

him more than one or two days ; and will fometimes order

the tenant to appear immediately, fo that the plaintiff may

be able to give notice of trial within the term. But if the

motion is not made before the laft four days of the term,

the tenant will then have, by the rule, until two days

before the effoin day of the fubfequent term, to appear.

But if the notice be to appear generally, then the tenant

hath the whole term to appear in. And if the tenements lie

in any other county than London or Middlefex, though the

declaration he delivered before the effoin day of Eajler or
Michaelmas terms, yet the tenant has till four days before

the next iffuable term, /. e. either Trinity or Hilary, to ap

pear in C. B. till withinyW days exclufive, after the next

iffuable term. And if the premifes are in one of the northern

counties, or where the -affizes are held but once a year, the

tenant has till four days next after the end df the term,

preceding the affizes, to appear.

The rule for judgment againft the cafual ejettor, is drawn

out in the following manner, in the refpective courts :

* But in C. B. in fuch cafe, by Reg. 32 Car. 2.
" The plaintiff

fhall take nothing by his motion for judgment, againft the cafual

ejeiTor, for default of appearance, unlefs .the motion be made

within one week, next after the firft day of every Michaelmas

term, and every Eajler term ; and within four days after the

firft day of everyJMplfery'"and Trinity .terra*

to-l. II. M The
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inft the cafual ejettor is drawn

in the refpective courts,

In C. B.

Hilary, the twentieth of king
■George the third.

Den againft 1 Twelfth day of

Fen, the ca-
J-
February, upon

fual ejector. J the affidavit of

John Thomas, gent, it is or

dered, That unlefs John Bull,
tenant in poffeffion of the

tenements in queftion, or

any other perfon concerned

in the title thereof, on Sa

turday next fhall appear by
an attorney of this court',

who fhall then forthwith re

ceive a declaration, and plead

thereto the general iffue, and

confent to the common rule

for confeffing leafe, entry,

and oufter, upon the trial to

be had. Let judgment againft

the cafual ejector be entered,

and in the mean time pro

ceedings are to ftay upon the

motion of Mr. Serjeant

Walker.

By the court

Fothergill.

By Reg. Hil. 2 Geo. 2. in C: B. No declaration in eject

ment fhall be taken or received by the fecondary, unlefs

figned by fome ferjeant at law, and delivered by himfelf to

the fecondary in open court.

And by the fame rule, the fecondary fhall, the morning
next after the end of-

every term, and at all other times

when required, fhew to any other perfon, who {hall demand
the fame, his alphabetical paper of ejectments, moved or

delivered into court in each term.

Of

The rule for judgment aga

out in the following manner

In B. R.

Saturday next, after eight days

of the purification of the
blef-

fed virgin Mary, in the

twentieth year of the reign of

king George the third,

Den on the-* Unlefs John

demife of / Bull, the tenant

Smith, efq. > in poffeffion of

againft \ the premifes in

Fen. J queftion, fhall

appear and plead to iffue on

Thurfday next, after the end

of the term, let judgment be

entered for the plaintiff,

againft the now defendant

Fen, by default. And in the

mean time proceedings to

ftay, upon the motion ofMr.

Bond.

Let the rule be entered

By the court.
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BY the 1 1 Geo. 2. c.'ig. f. 12. Tenants are obliged to give

notice to their landlords, of a.declaration in ejectment

being delivered, under pain of forfeiting three years improved

of rack rent of the premifes fo held and enjoyed by the

tenant.

And as the tenant in poffeffion could not be compelled

to appear and enter into the common rule^ to become de

fendant inftead of the cafual ejector; fo neither could the

landlord alone, without joining with the tenant, efiter

into fuch rule, and be made fole defendant. But to remedy
this inconvenience, by feet. 13. of the fame ftatute, it

is enacted,
" That it may be lawful for the court where

fuch ejectment fhall be brought, to fuffer the landlord to

make, himfelf defendant, by joining with the tenant, in

cafe he fhould appear; but in cafe fuch tenant fhall neglect

or refufe to appear, judgment fhall be figned againft the

cafual ejettor, for want of fuch appearance : but if the land

lord., iffc. of any part of the lands, iffc for which fuch

ejectment was brought, fhall deiire to appear by himfelf,
and confent to enter into the like rule, that by the courfe
of the court, the tenant in poffeffion, in cafe he or fhe

had. appeared, ought to have done 5 then the courty where

fuch ejectment fhall be brought, fhall and may permit

fuch landlord fo- to do; and order a ftay of execution

uppn fuch judgment, againft the cafual ejector, until they
fhall make further order

therein."

Note : Under this act, no one but a landlord, can be made

a defendant, Bull. Ni. Pri. 95. that is, a p£rfon who is in

fome degree of poffeffion, as in receiving rent, iffc. Suppl.

to Barnes 29.

Therefore, where a man devifed his eftate to J. S. and

the heir brought an ejectment againft the tertant in pof

feffion, the court, on motion, held, that J. S. could not be
made*

a defendant. Roe ex dem.. Leake v. Doe. Mich,

i2g Geo. 2. C. B. In like manner a mortgagee, who had

never received the rents, was refufed to be admitted a de

fendant with the tenant, Jones ex dem. Woodward v,

Williams. Tr. 15 Geo. 2.

But a lord claiming by efcheat, was admitted to defend.
Burr. 4 pt. 1296.

When the rule to plead is out, and no plea and rule left

by the tenant, for which you muft fearch all the judges
books in B. R. if the ejectment is by bill; and if by origi

nal, the filacer's office; or if in G, Bi the pmthonotarfs

M 2

*

plea-
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plea,-book ; you ingrofs your declaration on a double half-

crown ftamp ; and on the roll draw up the rule againft

the cafual ejector, for judgment, and then carry the fame

to the clerk of the judgments in B. R. who, on producing the

rule, will fign the judgment, for which you pay 3*. 6d.

or if in C. B. it muft be carried to the prothonotary, who

will fign the judgment ; and then you enter up the judg
ment by^nil dicit on the roll, and then take, out an habere

faciasfofifeffionem .

Note: If judgment is figned againft the cafual ejettor,

without the tenant of the premifes coming in
to'

defend,
execution cannot be taken out to turn the tenant out of

poffeffion, without leave of the court on motion; on which

a rule to fhew cairfe will be granted.

An attorney cannot appear for the tenant in poffeffion in

ejectment, by order of the landlord. Barnes 39.

But if the tenant has refufed to appear, and the landlord,
according, to the 11 Geo. 2. c. 19. would wifh to defend,
he muft apply to the court for that purpofe, on an affidavit

of the tenant's refufal ; and a copy of the rule for that pur

pofe, when obtained of the clerk of the rules in B, R. or fe

condary in C. B. muft be annexed to the plea and confent

rule.

The affidavit of the tenant's refufing to defend an ejett

ment, in order to have the landlord admitted defendant, is
as follows :

In the King's Bench.

f John Den on the demife of

Between \ William Smith, plaintiff, and
i. Richard Fen, defendant.

A. B. of, £fff. maketh oath, that he this deponent,
did, on the day of laft, by the di

rection of Thomas Hodgfon, efquire, landlord of the
premifes in queftion, in this caufe apply to John

Bull, tenant in poffeffion of the fame premifes, to

know whether (he the faid John Bull would appear

and become defendant in this caufe ; or would per

mit the faid Thomas Hodgfon to defend his title to the

faid premifes, in the name of the faid John Bull;
and this deponent, at the fame time, fhewed and

offered to deliver to the faid John Bull, a note,
figned by the faid Thomas Hodgfon, whereby the faid

Thomas Hodgfon promifed to defend and keep the

faid
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faid John Bull of, from, and againfV all cofts and

charges in this caufe ; and the faid John Bull told

this deponent, that he would not appear and become

defendant in this caufe, or any way concern himfelf

therein.

Sworn, £«?*. A. B.

Upon this affidavit, the landlord may appear and defend

in. like manner as the tenant might have done; and the

method of appearing is as follows :

If the tenant or landlord appears, his attorney gets a blank

confent rule from a ftationer, unftamped, or from thefe

condary in C. B. then fills it up, making the tenant or land

lord defendant, inftead of the cafual ejettor, entitling the

caufe in the margin, and inferting the premifes, as defcribed

in the declaration, or fuch part thereof as the party would

wifh to defend ; then the attorney for the defendant figns

his name at the bottom, leaving a blank fpace for the plain

tiff's attorney to do the like, [for this is rather an agree

ment between the parties, than the rule itfelf, which is drawn
out by fhe officer] and engroffes the general iffue on ftamp
ed paper, and afterwards annexes the fame to- the rule;

[and if there is a rule to admit the landlord defendant, the
tenant having refufed, annex that alfo] then file common

bail, if by bill in B. R. with the clerk of the common bails ; and

if by original in B. R. enter the appearance with the filazer,
who will mark it ; or if in C. B. enter appearance with the

properfilazer, who will ftamp the rule; which being done

there, if the proceedings are in B. R. you carry and leave

this rule, iffc. at any of the judges chambers;- or if in G. B.

you carry and leave the fame with the prothonotary.

M 3 Th*
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The form of the confent rule in B. R. is as follows :

Michaelmas term, in the twentieth year of king George

the third.

Middlfex. Den, on
the"

demife of Smith, of four

meffuages, four barns,
four ftables, fifty acres of

land, fifty acres of ara

ble, fifty acres of pafture,

It is ordered, by confent of the

attornies of both parties, that

John Bull [the tenant or land

lord, as the cafe is] be made de

fendant, in the ftead of the now

defendant Richard Fen, and do

twenty acres of wood, i appear forthwith at the fuit of

and twenty acres of un- f the plaintiff, andfile common bail,
derwood, with the ap

purtenances, fituate in

the parifh of St. Mary,

Jflington, in the county
of Middlefex.

[if by original, leave out thefe

words] and receive a declaration

in an action of trefpafs and eject-;

ment, for the premifes in queftion

in this caufe, and forthwith

plead thereto, not guilty; and

upon the trial of the iffue, confefs leafe, entry, and oufter,

and inlift upon the title only; otherwife, let judgment be

entered for the plaintiff, againft the now defendant Richard

Fen, by default ; and if, upon the trial of the iffue, the

faid John Bull, fhall not confefs leafe, entry, and oufter,

whereby the plaintiff fhall not be able further to profecute

his bill [or if by original, his writ] againft the faid John

Bull, then no cofts fhall be allowed for not profecuting the

fame; but the faid John Bull fhall pay cofts to the plain

tiff in that cafe, to be taxed. And it is further ordered,

that if upon the trial of the faid iffue, a verdict fhould
be'

given for the faid John Bull, or it fhall happen, that the plain
tiff fhall not further profecute his faid bill [or writ], for any
other caufe than for not confeffing leafe, entry, and oufter,
then the leflor of the plaintiff, fhall pay to the faid John

Bull his cofts in that behalf to be adjudged

By the court.

0. P. for the leffor of the plaintiff,

/. M. for the defendant.

If
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The form of the confent rule in C B. is as follows :

Michaelmas term, in the twentieth year of king George

the third.

Middlefex, to wit. Den") It is ordered, by confent, O. P.
againft Fen, for four mef-

fuages, four barns, four

ftables, iffc. with the ap-

attorney for the plaintiff, and

/.M. attorney for John Bull, who
claims title to the premifes in

rifh of St. Mary, Ifiing-

ton, in the county of

Middlefex, on the demife

of William Smith,

purtenances, in the pa- I queftion, that the faid John Bull
..:/i, _f c. a*-.... t,t....... '"fhall be admitted defendant ; and

that the faid John Bull fhall im

mediately appear by his faid at

torney, who fhall receive a de-

J claration, and plead thereto the

general iffue this term ; and at the trial to be had

thereon, fhall appear in his proper perfon, or by his coun-

fel or attorney, and confefs the leafe, entry, and oufter, of

fo much of the tenements fpecified in the plaintiff's decla

ration, as are in the poffeffion of the faid defendant, or his

tenants, or any perfons claiming by or under his title;
or that in default thereof, judgment fhall be there

upon entered againft the defendant Richard Fen, the cafual

ejector; but proceedings fhall be ftayed againft him, until
default fhall be made in any of the premiffes : And by the
like confent, it is further ordered, that if, by reafon of any
fuch default, the plaintiff fhall happen no be nonfuited

upon the trial, the faid John Bull fhall take notice thereof,
but fhall thereupon pay to the plaintiff, cofts to be taxed

by the prothonotary. And it is further ordered, that the lef

for of the plaintiff fhall be liable to the payment of cofts

to the faid John Bull, by the court here to be in any manner

allowedor adjudged

By the court.

0. P. attorney for the plaintiff.

/. M. for the defendant.

M 4
' Of
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If the defendant enters into the common rule, to confefs

leafe, entry, and
oufter,- for a part of the premifes only, his

attorney fhould give notice to the plaintiff's attorney, of

what premifes he means to defend in this manner :

C Den, on the demife of Smith

In the King's Bench. \ againft

C Fen.

Take notice, that I defend for a meffuage or tenement,
a garden and Jlable, [fpecifying the particular pre

mifes], fituate in the parifh of St. Mary, Ifiington,
now in the poffeffion of the faid John Bull, or his
under-tenant.

Dated this day of 1780.

Yours, iffc.

I. M. defendant's attorney,

Sir,

To'Mr, 0. P. plaintiff's attorney.
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A tenant is not obliged to appear in ejectment, though

the landlord is ready to indemnify him. Barnes 173.

In C. B. it was moved, that the landlords, viz. A. B. and

C. might be made defendants without the tenant in poffef^

fion, who refufed to appear. But the motion was denied,
•and the common- rule -was made to add the landlords to the

tenants in poffeffion. Barnes 172:

Motion, that Mr. P. who claimed title, might be made

defendant, inftead of the late tenant, who quitted poffeffion,

denied. Barnes 175.

Motion, on affidavit that the tenant in poffeffion was a

-material witnefs for the landlord, that therefore the landlord

might be made a defendant, in the room of the tenant in

poffeffion. Objected, that it was never done, and it would

not make him a witnefs when done. And per cur. He is

liable for the mefne profits. The declaration is regularly
delivered to the tenant in poffeffion. It was never done in

this court. Bourne v. Turner. Stra. 632.

On motion for the landlord, to defend upon the ftatute

of Ti Geo. 2. the court objected, that this motion could

not properly be made, till after judgment figned againft the

cafual ejector; and that an affidavit ought to be produced

of the tenant's refufal, or neglect to appear. To which it

was anfwered, that after judgment figned againft the cafual

ejector, the might take poffeffion. But the court

held the affidavit to be neceffary, and made no rule, de

claring, that
the'

intent of figning judgment againft the

cafual ejector was only, that the plaintiff, after having tried
his caufe againft the landlord, [the tenant not being a par

ty] might have the benefit of his verdict, and take poffef

fion under the judgment, which under fuch verdict he

could not. It feems reafonable [upon a proper affidavit]

to grant a rule to fhew caufe, before judgment againft the

cafual ejector can be figned, to prevent the ill confe-

quences of taking poffeffion immediately after, Barnes

179.

It was moved on the ftatute 11 Geo. 2. that the landlord

might be added defendant to C. D. one of his tenants, who

appeared to defend the premifes in his poffeffion; and that

as to the refidue of the premifes contained in the declaration,
in the poffeffion of T. M. another tenant, who refufed to

appear, [as per affidavit] the landlord might appear and

defend fingly ; and that the plaintiff might fign judgment

acainft the cafual ejector, as to the tenants in poffeffion of
'

'

T. M-
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T. M. but that the writ of hab.fac. poff. be ftayed til] fur
ther orders. Barnes 179.

A regular judgment had been fairly obtained againft the

cafual ejettor, the tenant having neglected to give notice to

his landlord ; for which reafon, the landlord moved to fet
afide the judgment. The landlord was an infant, and

therefore could not confent to any iffue. The court held
that the poffeffion ought not to be changed, where 'there

had been no trial, nor opportunity of trying; and
ordered,

that the tenant in poffeffion fhould pay the cofts. That the
regular judgment and writ of poffeffion fhould be fet afide,
that the landlord be made defendant, and not to fet up any

fatisfied term or truft eftate ; and to admit that Z. T. was
feized. Burr. 4 pt. 1996.

Where the landlord is made defendant, the plaintiffmuft

prove the landlord tenant in poffeffion of the premifes in

queftion. I Wilf. 220.

A landlord was made defendant, according to the

II Geo. 2. c. 19. f. 13. on the tenant's non-appearance,

and entering into the common rule ; and thereupon a ftay
of execution was ordered, until the court fhould make fur

ther order. Burr. 4 />*. 757.

If a writ of error is brought by the landlord, it is a fuf

ficient reafon againft taking out execution. Ibid.

But the proper opportunity for the landlord, to make his

fraud againft the execution, is by fhewing this as caufe

againft the plaintiff's motion for leave to take it out.

laid. And if he omits this opportunity, the execution

regularly iffued fhall not be fet afide. hid.

A landlord made defendant without his tenant, may.

bring errdr, and ftay execution. Stra. 1241.

When the rule for judgment againft the cafual ejettor is

out, the plaintiff's attorney muft fearch at the chambers of

the refpective judges in B. R. for the defendant's plea, [in

cafe he has appeared] and confent rule. To which, after

the judge, with whom it was left, has figned it, and the

plaintiff's attorney given a receipt for the fame, he figns

his name over the defendant's attorney, and then carries it

to the clerk of the rules, who files it, and draws up the

confent rule from it on (lamp, for which he is paid 6 s. of

which rule the plaintiffs attorney makes a copy, and an

nexes the fame to the iffue, when delivered to the defend

ant's attorney for trial. But in C. B. when the defendant

has, appeared, and left the confent rule in the
prothonotary'

s

effi">
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tfifice, the plaintiff's attorney reforts there for it; and hav-

'ing figned his name over that of the defendant's attorney,

he gets two rules from it, drawn up by the fecondary on

(lamps, one for each party, for which he pays 7 s. and then

the plaintiff's attorney makes up the iffue, and delivers a

copy thereof, with notice of trial on the defendant's attor

ney. And proceeds to trial as in other cafes.

Note: If the plaintiff proceeds in ejectment by original,
he does not fue out his originalwrit at firft, but proceeds

by delivering his declaration as by bill; but if a writ of
error fhould be brought, he muft fue out his .originalwrit,
which muft be returned by the fheriff, and filed on the

treafury; or if the tenant has not appeared, the original

muft be fued, returned, and filed properly; and if he has

appeared, then, on fuing out the original, you muft infert

his name, inftead of the nominal defendant.

The appearance, when by original in B. R. is entered

with the filazer, in like manner as it is. in other fuits by
original; and the writs are made out returnable on a general

return day, as in other cafes.
The pracipe for the curfitor, to make out the original writ

by, is as follows ;

QAiddlefex, to wit. If John Den fhall make you fecure,
iffc. then put, iffc. Richard Fen, late of, iffc that

he be before our lord the king, on

wherefoever, iffc. to fhew wherefore, with force

and arms he entered into four meffua'ges, iffc.

[reciting the premifes] with the appurtenances

in the parifh of St. Mary, Ifiington, in the county
of Middlefex, which William Smith demifed to him

for a term, which is not yet expired, and ejected,

iffc. and other enormities, iffc. againft the peace,
&c. and to the damage, gfc.

' January, 1 78Q.

Q.P.

Of
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to the 4 Geo. 2. c. 28. by a Landlord hav

ing a Right of Re-entry.

Y the *
4 Geo. 2. c. 28./ 2. after reciting that inconve

niences often happen to landlords or leffors in cafes of

re-entry for non-payment of rent, by reafon of the
many

niceties (hat attend the re-entries at common law, iffc.
It is enatted,

" That in all cafes between landlord and

"

tenant, as often as it fhall happen that one half year's
*'

rent fhall be in arrear, and the landlord or leffor, to

whom the fame is due, hath right by law to re-enter for

the non-payment thereof; fuch landlord or leffor fhall

and may, without any formal demand or re-entry, ferve

a declaration in ejectment for the recovery of the demifed

premifes; or in cafe the fame cannot be legally ferved,
"

or no tenant be in actual poffeffion of the premifes, then
"

to affix the fame upon the door of any demifed meffuage;
"

or in cafe fuch ejectment fhall not be for the recovery of
*'

any meffuage, then upon fome notorious place of the

"

lands, tenements, or hereditaments, comprized in fuch
" declaration in ejectment ; and fuch affixing fhall be
" deemed legal fervice thereof; which fervice, or affixing
" fuch declaration in ejectment, fhall ftand in the place

"
and ftead of a demand and re-entry; ard, in cafe of

" judgment againft the cafual ejector, or nonfuit, for not
"

confeffing leafe, entry and oufter, it fhall be made appear
"

to the court, where the faid fuit is depending, by afHda-

'•

vit, or be proved upon the trial, in cafe the defendant
"

appears, that half a year's rent was due before the faid
" declaration was ferved ; and that no fufficient diftrefs

"
was to be found on the demifed premiffes countervailing

"
the arrears then due ; and that the leffor, or leffors, in

"
ejectment had power to re-enter: then, and in every

" fuch cafe, the leffor, or leffors in ejectment, fhall
reco-

*•
ver judgment and execution, in the fame manner as if

"
the rent in arrear had been legally demanded, and a re-

*'

entry made ; and in cafe the leffee or leffees, his, her, or
" their affignee or affignees, or other perfon or perfons

"

claiming or deriving under the faid leafes, fhall permit

"
and funer judgment to be had and recovered on fuch

* This ftatute relates only to ejectments for non-payment of

rent, where the landlord has a right to re-enter.
"
ejectment
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*'

ejectment, and execution to be executed thereon, without
"

paying the rent and arrears, together with full cofts,
"

and without filing any bill or bills for relief in equity,
"
within fix calendar months after fuch execution exe-

"
cuted ; then, and in fuch cafe, fuch leffee, or leffees, gffc.

"
and all others claiming and deriving under the faid leafe,

" fhall be barred or foreclofed from all relief or remedy in
" law or equity, than by writ of enor for reverfal
'"

of fuch judgment, in cafe the fame fhall be erroneous j
"

and the faid landlord, or leffor, fhall, from thenceforth,
" hold- the faid demifed premiffes difcharged from fuch
" leafe : and if on fuch ejectment verdict fhall pafs for the
"
defendant, or the plaintiff fhall be nonfuited therein,

"
except for the defendant's not confeffing, &c. then, in

"

every fuch cafe, fuch defendant fhall have and recover

"

his, her, or their full cofts: Provided always, That no-

"

thing herein contained fhall extend to bar the right of

"

any mortgagee, or mortgagees, of fuch leafe, or any
'"

part tliereof, who fhall not be in poffeffion, fo as fuch
"

mortgagee, or mortgagees, fhall and do, within fix ca-

" lendar- months after fuch judgment obtained, arid exe-

"
cution executed, pay all rent in arrear, and all cofts and

" damages fuftained by fuch lefi'or, perfon or perfons, en-

"
titled to the remainder or reverfion as aforefaid, and per-

" form all the covenants and agreemeats, which, on the

"
part and behalf of the firft leffee or leffees, are and ought

"
to be

performed."

By fett. 3.
"
a leffee, filing a bill in equity, fhall not have

an injunction, unlefs, within forty.days after the anfwer of

the leffor, he bring into court fo much as the leffor fhall

in his faid anfwer fwear to be due, over and above allow

ances and cofts, there to remain till hearing, or to be paid

to the leffor, fubject to the decree of the court : and in cafe

fuch bill fhall be fifed within the. time, and after execution

executed, the leffor of the plaintiff fhall be accountable only
for fo much, and no more, as he fhall really make bond fide

of the demifed premifes from the time of his entering into

poffeffio -i ; and if what fhall be fo made fhall appear to be

left than the rent referved on the leafe, then the kffee, iffc.

fhall, before he be reftored to his poffeffion, pay to the lellor

the
deficiency."

3 Se.1.



174 ©f CjeSment

Of Proceeding to recover Premifes according
to the 4 Geo. 2. c. 28. by a Landlord hav

ing a Right of Re-entry.

Sett. 4. Provided,
" That if the tenant, iffc. fhall, at

any time before the trial in fuch ejectment, pay, or tender
to the leffor, iffc. or pay into court all the rent and arrears

together with cofts, then further proceedings on the eject

ment fhall ceafe ; and if the leffee, &c. fhall, upon the

bill filed as aforefaid, be relieved in equity, fuch leffee is'c.
fhall hold the demifed premiffes according to the leafe

thereof, without any new leafe to be made thereof."

Note : The courts had permitted the tenant to bring into
court the arrears of rent and cofts, antecedent to this act.

Salk. 597-

After judgment againft the cafual ejettor, and before any-

writ of poffeffion executed, the court made a rule to ftay
the proceedings, on payment of all rent due and cofts, it
not being pretended, that the ejectment was brought on

any other title than a re-entry for non-payment of rent.

Stra. god.

Per lord Mansfield, in the cafe of Doe ex dem. Hitchings
v. Lewis, Burr. 4 pt. 614. The true end of this act of par

liament is to take off from the landlord the inconvenience
of his continuing always liable to an uncertainty of poffef

fion, [from its remaining in the power of the tenant to offer

him a compenfation at any time, in order to found an ap
plication for relief in equity] and to limit and confine the

tenant to fix calendar months after execution executed, for

his doing this ; or elfe, that the landlord fhould from thence

forth hold the demifed premiffes difcharged from the

leafe.

In moving for judgment upon a declaration in ejectment

delivered, or in cafe of no tenant, affixed on the premiffes,

according to this act of 4 Geo. 2. c. 28. the courts require

an affidavit, that there was half a year's rent in arrear before

declaration ferved, that the leffor of the plaintiff had a right

to re-enter, that no fufficient diftrefs was to be found on

the premifes countervailing the arrears of rent then due,
that the premifes were untenanted, or that the tenant could

not be legally ferved with the declaration, (as the cafe is)
and that a copy of the declaration was affixed on the moft

notorious, and what part of the premifes, or the court will

not give a rule for judgment.

the
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The affidavit muft be to the following effect :

In the

f George Hunt.on the demife of A. B. plaintiff,

Between \ againft

L Richard Roe defendant in ejectment.

A. B. fhe leffor of the plaintiff in this caufe, and John

Dixon of, iffc. feverally make oath ; and firft, this

deponent John Dixon, for himfelf, faith, that he

this deponent did, on the day of

inftant, ferv'e a true copy of the declaration in

ejectment hereunto annexed, and the Englijh notice

thereunto written, by affixing the fame copy on the

Jlreet door or outward door of the meJJ'uagc in queftion,

mentioned in the faid declaration, and late in the

poffeffion of Philip Howe: and this deponent, A.

B. faith, that half a year's rent then was and now

is due, and in arrear to him this deponent, from

the "faid Philip Howe, before the faid declaration

was ferved : and this deponent further faith, that

he this deponent then was, and now is, landlord

of the faid meffuage, and that the faid Philip
Hozve then was, and now is, tenant to this de

ponent, and holds the faid.meffuage by leafe from

this deponent ; and this deponent alfo faith, that

it appears by the faid leafe, that he the faid de

ponent then had, and now hath power to re-enter

on the faid meffuage for the non-payment of the

faid half year's rent; and this deponent further

faith, that before the faid ejectment was ferved,
no fufficient diftrefs was to be found on the faid

meffuage, countervailing the arrears of rent then

due to this deponent.

Sworn, iffc.■>

This affidavit is only neceffary upon moving for jueto--

ment againft the cifual ejettor, or after a nonfuit at the trial

for the tenants not coufeffing leafe, entry and oufter.

But if the tenant appears, and the ejectment comes to a

t.ial, all the matters ip the- above affidavit muft be proved

upon
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upon the trial. Per Dennifon, juft. in the cafe of Doe ex dent.

Hitchings v. Lewis, Burr. 4 pt. 614.

The late tenant, or other perfon, claiming title to the

premiffes, has the fame time to appear in as is allowed to

tenants in poffeffion.

In ejettment by a landlord, the tenant moved to ftay pro

ceedings upon payment of rent, arrear, and cofts, according
to fett. 4. of the above act. And, on a rule to fhew caufe,

it was infilled for the plaintiff, that the cafe was not

within the act, but that it was brought likewife on a claufe

of re-entry in the leafe for not repairing. And the leafe was

produced in court. However, the rule was made abfolute,

with liberty for the plaintiff to proceed upon any other

title. Piere ex demife Withers v. Sturdy. H. 1752.

By this ftatute 4 Geo. 2. where a landlord has a right of

re-entry, and there is half a year's rent due and unpaid,

and no fufficient diftrefs on the premifes, or the fame are

untenanted, there is no occafion for the landlord to make

an attual entry, andfeal a leafe on the premifes in the prefnce

of fome perfon, as muft be done in all other cafes where the

premifes are untenanted. The methodof proceeding to re

cover which, by a perfon claiming title, is as follows :

Of
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JN all cafes, where there is no tenant on the premifes, and

the fame are vacant, [except in the.cafe of landlord and

tenant, where the landlord has a right of re-entry,, on half
a year's rent being due and unpaid, and he proceeds accord

ing to the 4 Geo. 2. c. 28. ante] the proceedings are in the

old way by fealing a leafe on the premifes; and then, on

the motion for judgment, there muft be an affidavit of the

fealing of the leafe, and the purport of it to be fhortly fet

forth in the, affidavit; and alfo in what manner the defend

ant got the poffeffion given to and taken from the lef

fee, (who is always made plaintiff) and how the declara

tion was delivered to the defendant, that the court may
judge of the regularity of the proceedings.

The method of proceeding is thus:

A. (the perfon claiming title) figns the following fetter

of attorney, to empower B. to execute a leafe in his name

of the premifes in queftion to C. which is done upon the

premifes, B. and C. being only thereon; then B. after

having executed the leafe to C. leaves him in poffeffion of

the premifes, who is turned out by D. to whom, while on

the premifes, E. delivers a declaration in ejectment; and

then, on affidavit of the due execution of the letter of at-.

torney, and executing the leafe in the above form, you

move for judgment.

The letter of attorney is to the. following effect:

" KNOW all men by thefe prefents, that I A. B.

iffc. have made, ordained, conftituted, and in my
ftead and place, and by thefe do make, ordain,

conftitute, and in my ftcad and place put CD.

of, iffc. my true and lawful attorney, for me, and

in my name to enter into and take poffeffion of

all, i£c. in the tenure of, iffc. and, when he hath

taken poffeffion thereof and for nie, in my name,

and as my deed, to feal and execute a leafe of the

faid premifes unto E. F. of, &c to hold the fame

to him, his executors, adminiftrators, and affigns,

from laft paft, before the date hereof,
for the term of years, at the yearly rent

of a pepper-corn, (if lawfully demanded) fubject

Vox. II. N
'

to
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to a provifo to be void on my tendering of 6 d. to
the faid E.

F."

In witnefs, iffc.

H. H. maketh oath, that he was prefent and did fee A.

B. of, iffc. duly fign, feal, and deliver the letter of attor

ney hereunto annexed.

The leafe referred to by the above letter of attorney.

THIS INDENTURE made, tfc- between

A. B. of,
iffc'

of the one part, and E. F. of, £$c.

tif the other part, witneffeth, that the find A. B.

for and in confideration of the fum of five fhillings

of lawful, £S?£. to him in hand paid by the faid

E. F. at and before the fealing and delivery of

thefe prefents, the receipt whereof the faid A. B.

doth hereby acknowledge, hath granted, demifed,
fet, and to farm let unto the faid E. F. his ex

ecutors and adminiftrators, all, iffc. new or late

in the tenure of, iffc. to have and to hold the faid

herein before mentioned and hereby demifed pre

mifes, with all and every their appurtenances, unto

the fz.d E. F. his executors, adminiftrators, and

affigns, from the day of laft

paft, before the date of thefe prefents, unto the

full end and term of five years from thence next en-

fuing, and fully to be compieat and ended, yield

ing and paying therefore, during the faid term,

unto the faid A. B. or his affigns, the rent of one

pepper-corn, at the feaft of yearly, (if

lawfully demanded) provided always, and thefe

prefents are on this condition neverthelefs, that

if the faid A. B. or his affigns, fhall, at any time

or times hereafter, tender, or caufe to be tendered,

unto the faid E. F. the fum of 6 d. that then and

in fuch cafe, and from thenceforth, this inden

ture, and every thing herein contained fhall ceafe,

determine, and be abfolutely void; any thing
herein contained to the contrary thereof in any
wife notwithftanding.

The attorney is to write the name

of his principal.

Sealed
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Sealed and delivered as the act and deed of the above

named A. B. by C. D. of, iffc by virtue of a letter

of attorney to him for that purpofe made by the

faid A. B. bearing date the day of this
in-

ftant, being firft duly ftamped in the prefence of

The form of the affidavit required of the proceedings in

cafe of a vacant poffeffion, is as follows :

H.H. of, 5i?f. maketh oath, and faith, that he this

deponent, on, iffc . now laft paft, did fee C. D. of, ££fc.

for and in the name of A. B. the leffor of the pre

mifes in this caufe, feverally enter upon and take

poffeffion of part of the premifes in the deed here

unto annexed mentioned, by entering into the firft

of the faid houfes, and putting his foot on the

threfhold of the outer doors of two other of the faid

houfes, the fame being locked and uninhabited, fo

that no other entry thereon, or poffeffion thereof,

could be made or takenwithout force. And this de

ponent did then likewife fee the faid C. D. after fuch

his entry into and upon the faid premifes, and whilft

he was in fuch poffeffion thereof as aforefaid, at each

of the faid houfes, feal and deliver the leafe here

unto annexed unto the plaintiff, and further faith,
that after the faid leafe was fo executed, this deponent

did fee the plaintiff take poffeffion of the faid three

houfes with their appurtenances, by virtue of the

faid leafe, by entering upon the threfhold of the

faid outer doors of the faid three houfes, the fame

being then locked and uninhabited, and no other

entry to be made therein, fave as aforefaid, and this

deponent faith, that immediately afterwards, the de

fendant did enter each and every of the faid three

houfes, and turned the plaintiff out of poffeffion

thereof, by thrufting him out of the fame; where

upon this deponent did then and there deliver and

leave with the faid defendant, a true copy of the de

claration hereunto annexed.

H.H.

Sworn, iffc

N 2 The
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The declaration muft be delivered, as in other cafes, be

fore the effoin day of the term, in order to entitle the plain

tiff to judgment as of that term ; and there needs no notice

at all at the end of the declaration ; for inftead of notice, the

plaintifforily gives one rule to plead as in common aetions ;

and on no plea being put in within the regular time, by
the rule the plaintiff is entitled to judgment.

In cafes of vacant poffeffion, no perfon claiming title will

be let in by the courts to defend ; but he that can firft feal.
a leafe on the premifes muft obtain poffeffion. Bull. Ni.

Pn. 96. r Barnes 122. And therefore, the perfon claim

ing title muft refer t to his new ejectment.

©f
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IF a mortgagee of the premifes, having a right of entry,

wants to get poffeffion of the premifes, and the fame are

untenanted, the mortgagee fhould feal a leafe, in order to

nominate the plaintiff in ejettment, who is to be turned out

by the nominal defendant, and then the ejettment muft be de

livered to the nominal defendant, to which declaration

there is no need of notice as in other cafes.

Such mortgagee, or leffor of plaintiff, fhould enter upon

and take poffeffion of the premifes in queftion, by going upon

the land ; or, if a houfe, by putting his foot upon the

threfhold of the houfe uninhabited ; and then after fuch en-

try,*and whilft he fo remains on the premifes, feal and de

liver a, leafe to the nominal plaintiff, and give him poffef-*

fion ; and after fuch leafe is executed, and nominal plain

tifftaken poffeffion, then the nominal defendant muft come

and put the plaintiff by, and take poffeffion of the faid pre

mifes, to whom, while he fo remains in poffeffion, another

perfon muft deliver the declaration in ejettment.

The above leafe differs not from a leafe for a term, [which

vide ante] only at the end is inferted the following claufe :

" Provided always, and it is the true intent and meaning
of thefe prefents, that if I the faid leffor of the faid E. F.

my executors, adminiftrators, or affigns, fhall at any time

hereafter tender to the faid plaintiff, his executors, admi

niftrators, or affigns, the fum of one fhilling; then thefe

prefents, and every thing herein contained, fhall be void

and of no effect. In witnefs whereof, I the faid A. B.

the leffor of the plaintiff, have fet my hand and feal the

day and year firft above written. Signed, fealed, and de

livered by the faid A. B. (leffor or mortgagee) to the faid

E. F. the tenant or leffee, clofe to the threfhold of the door

of the faid meffuage, in the prefence of
us,"

O.P.

%.R.

Inftead of the notice at the foot of the declaration, there

muft be a rule to plead given in this cafe, and the parties

muft be all real perfons.

When the rule to plead is out, judgment may be figned,
and the plaintiff has no occafion to move for judgmen, as

in other cafes.

N3 If
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If a mortgagee means only to get into the receipt of the

rents and profits of the eftate, he need not give notice to a

tenant to quit, before bringing his ejectment, though the

mortgage be made fubfequent to the tenant's leafe. But

in fuch°cafe, he fhall not be fuffered to turn the tenant out

of poffeffion by the execution. White ex dem. Whatley v.

Hawkins. Mich. 14 Geo. 3. Bull. Ni. Pri. 96. And

though, in this cafe, the leafe was only from year to year,

and, with refpect to the laft year, might be confidered as a

leafe fubfequent to the mortgage, yet the court held it

would have been the fame, if the leafe were for a long
term.

If a man makes a mortgage for years to A. who, with

out the mortgagor's joining, affigns to B. who affigns to

C —C. may bring ejectment againft the mortgagor; for, up
on executing the deed of mortgage, the mortgagor, by the

covenant to enjoy till default of payment, is tenant at will,

and the affignment of the mortgagee could only make him

tenant at f-fferance. 1 Salk. 245.

But it has been faid, that it would be otherwife, if the

mortgagor were to die, and his heir enter, and then the

mortgagee make an affignment without entry, or the heir of

the mortgagor joining; for the entry of fuch heir would be

tortious, and coiifequently, the mortgagee would be out of pof

feffion, and his affignment void. Ibid. Tarnen quare.

By the 7 Geo. 2. c. 20. An act for the more eafy re

demption and foreclofure of mortgages, after reciting, that
"

mortgagees frequently bring actions of ejectment for the

recovery of lands and eftates to them mortgaged, and bring
actions on bonds given by mortgagors to pay the money

fe-

cured by fuch mortgagees, and for performing the cove

nants therein contained ; and likewife commence fuits in

equity, to foieciofe their mortgagors from redeeming their

eifates ; and the courts of law, where fuch ejectments are

brought, have not power to compel fuch morto-agees to ac

cept the principal monies and interefts due fuch mort

gages and cofts, or to ftay fuch mortgagees from proceed

ing to judgment and execution in fuch actions ; but fuch
mortgagors muft have rtcourfe to equity for that purpofe,
in wmch cafe likewifi.-, the courts of Equity do not give re

lief until the hearing of the
caufe:"

For remedy, eye. it
is enacted,

" That where any ation fhall be brought on any
bond, for payment of money fecured by fuch mortgage,

or
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gagee,

or performance of the covenants therein contained, or where

any action of ejettment fhall be brought in any of the
courts

at Wejiminfter, great feffions, or fiiperior courts of the coun

ties palatine, by any mortgagee, iffc. his heirs, executors,

adminiftrators, or affigns, for the recovery of the
poffeffion

of any mortgaged lands, iffc and ho fuit fhall be then de

pending in any of his majefty's courts of Equity, for or

touching the foreclofing or redeeming of fuch mortgaged

premifes; if the perfon, having right to redeem fuch mort

gaged premifes, and who fhall appear and become defend

ant in fuch action, fhall at any time, pending fuch action,

pay unto fuch mortgagee, &c. or, in cafe of his refufal, fhall

bring into court, where fuch action fhall be depending, all

the principal monies and intereft due on fuch mortgage,

and alfo all fuch cofts as have been expended in any fuit at

law or in equity upon fuch mortgage, [fuch money for

principa.1, intereft, and cofts, to be afcertained and com

puted by the proper officer of the court] the monies fo

paid, or brought into court, fhall be deemed and taken to

be in full farisfaetion and difcharge of fuch mortgage ; and

the court fhall and may difcharge fuch mortgagor of and

from the fame accordingly ; and fhall and may, by rule of

the fame court, compel fuch mortgagee, at the cofts and

charges of fuch mortgagor, to affign, furrender, or reconvey
fuch mortgaged premifes, and fuch an intereft therein as the

m-nrtgngee hath, and deliver up all deeds, eye. in his cufto

dy, relating to the title thereof, to the mortgagor, who

fhall have paid or brought fuch monies into court, or his

executors, iffc or other perfon as he fhall appoint.",

The fecond fection enacts,
" That on bills of foreclofure

brought in equity for the payment of the money, or in default

thereof for the recovery of the premifes, fuch court of

equity,"-

upon application of the defendant having a right to

redeem, and upon admiffion of the plaintiff's right, may,

before hearing, make order therein, as if the caufe had been

■brought to a hearing, iffc.

Provided,
"
that this at fhall not extend to cafes .where

the right of redemption,. is controverted or the money du: not

adjufted, nor to prejudice anv fubfequent
mortgage."

A judge made an order, purfuant to this act, to ftay the

mortgagee's proceeding in ejectment, upon bringing princi

pal, intereft, and cofts,, into couit; and a rule vva's made to

N 4 ra.tke
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gagee.

make the order a rule of court nifi caufd. But it afterwards

appearing to the court, that notice had been given by the
mortgagee to the mortgagor, that he infilled upon payment of

two bonds, which were a lien upon the eftate, the cafe was,

adjudged to be out of this act, and the rule nifi was dif

charged. Barnes 17 j.

Motion to ftay proceedings in ejectment, on payment of

mortgage-money and cofts, purfuant to this act ; on fhewing
caufe the plaintiff produced an affidavit, that the mortgagee

had been at great expence in neceffary repairs of part of the

premifes in his poffeffion, (the ejectment was brought for

the refidue) and therefore prayed, that the prothonotary might

be directed to make allowance for fuch repairs. Per cur.

The rule muft follow the words of the ftatute. The pro

thonotary will make juft allowances and deductions. Barnes

176.

t

Rule on flat. 7 Geo. 2. to fhew caufe why proceedings

fhould not be ftaid, on payment of mortgage-

money and

cofts, was made abfolute ; the leffors of plaintiff, affignees

of the mortgagee infilled to be paid a bond, and a fimple

contract debt due to themfelves in their own right. Per

cur. A bond is no lien in equity, unlefs where the heir

comes to redeem. Barnes 182.

In Mich, term, 20 Geo. 3. B. R. a cafe was referved from

the Oxford circuit, refpecting a mortgagee's getting into the

receipt of the rents and profits of the eftate. Cafe was this,

The plaintiff obtained a leafe of the premiffes from H.

I January, 1772, for twenty years, rendering 40/. rent,

payable the 12th of May. In May 1772, H. mortgaged to

the defendant G. The leffee entered at the commencement

of his term, and had paid all the rent to H. except 28/.

Afterwards, in Nov 1778, H. became a bankrupt, the faid

28 /. beins; due to him for rent from the plaintiff; and more

than that due from the bankrupt to the defendant G. for in

tereft on the mortgage. 31 December, Notice was given to

the plaintiff of the bankruptcy of G. and a demand of the

rent due made by the affignees; and on Tyb January fol

lowing, notice was alfo given to the plaintiff of the mort

gage, and a demand made of the faid rent in arrear by the

defendant G. the mortgagee ; which not being, paid,- P. the

other defendant, by the direction cf G. diftrained for the

faid rent, and gave notice. On which the plaintiff brought

3 trefpafs;
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gagee.

trcfpafs ; and the court held, that the mortgagee had the

legal intereft io the premiffes ; and that, after notice being
given by him, he might diftrain for the rent due, and not

paid to the mortgagor before notice, to fatisfy the arrears of

intereft due to him on the mortgage. Mofs v. Gallimore and

Pyott.

Of
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Of amending: the
Declaration in

Ejedtment,*

flaying Proceedings, confolidating Declara

tions, &c.

IN the declaration delivered to the tenant in poffeffion,-

the faid James, inftead of John, was
faid to enter by virtue

of the demife ; and the court refufed to amend it, for they

confidered it as procefs : and Mr. juftice Wright cited a cafe,

Hil. 15 Geo. 2. where the premifes were laid to lie in

Twickenham and Ifleworth, or one of
them ; and the court re

fufed to let the plaintiff amend by ftriking out the disjunc

tive words. Stra. 1211.

But if the declarations delivered be right, it feems, that

they will be a fufficient warrant to amend the declaration

on record by. Vide 2 Ld. Raym. 896.

The term in ejectment being near expiring it was
amended,-

without any confent, from five years to ten years. Gates v.

Shepherd, Stra. 1272. But vide Salk. 257.
if the term expires,

pending the fuit, it cannot be enlarged without confent.

Buc where a caufe was hung up fo long by
agreerr.enr,-

on fpecial verdict, that the term expired, the court would

not let it be enlarged. Anon.

Declaration in ejectment amended by making the verbs in

the plural number, they entered, inftead of he entered, iffc.

Stra. 807.

On a rule to fhew caufe, why a declaration in ejectment

fhould not be amended on payment of cofts, by altering the

time of the demife, where the plaintiff had been barred by a

fine from bringing a new ejectment, the rule was made ab

folute. Burr. 4 pt. 2446.

Ten declarations on the fame demife were delivered for

ten houfes in Steyning in Suffiex, in the occupation of ten

perfons ; and on motion to confolidate them, and put them

all in one iffue, upon fuggeftion that the title was the

fame in all, the court refufed it; for they faid the ieilbr

might have fued them at ten different times, and it would

be obliging him to go on againft all, when perhaps he might

be ready in feme of them only. Stra. 1149.

But in C. B. on motion to confolidate fixteen ejettmenis

in one, after fixteen feveral iffues joined, and though it Was
urged for the plaintiff that the iffues were delivered anj

paid for a long time ago, the court held, that it v. ,.s ne-

ceffery for the defendants to pay for the iffues t.- prevcr.t

judgment, and ordered the ejectments to be confelidated.

N. B. Each declaration contained a laigp number of

meffuages, and they were word for word tfe we, Had

each
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flaying Proceedings, confolidating Declara

tions, &c.

each been for one meffuage only, the plaintiff might have

tried them feparately. Barnes 176.

Proceedings were ftayed till the leffor of the plaintiff

fhould give fecurity for the cofts, [his refidence being in ,

Ireland;] although this ejectment was brought under the

direction Of the court of Chancery, and 40 /. fecurity had
been already given there. Burr. 4 pt. 11 77.

If the leffor of the plain tiffis an infant, the court on motion

will oblige him to name a good plaintiff who will be an-

fwerable for cofts. Stra. 694, 932. Barnes 133.

If a fecond ejectment is brought, the cofts of the firft not

being paid, the court on motion will ftay proceedings therein
till thofe cofts are paid. Lord Conyngfby's cafe. Stra. 548.

Ibid. 1 152. So proceedings ftayed in error, and a fecond

ejectment, the plaintiff not being able to fhew that the writ

of error was brought with any other view than to keep off
the.#payment of cofts. Stra. 554.

But where the plaintiff in ejectment having declared on

one demife, to which not guilty was pleaded ; but after

wards finding it neceffary to add another demife of truftees,
he delivered a new ejectment on the double demife ; and on

motion to ftay proceedings on the laft, till payment of cofts,
and for notice where the leffors were to be found, [ground

ing the motion, as to the firft part, on Lord Conynjby's

cafe ; and as to the latter, on the common cafe of a qui tarn ;

becaufe here the leffor was to enter into a rule]
—The court

granted the laft part ; but as to the cofts, they faid, it was
never done but where it appeared the party was vexatious,

or had run the defendant to a great expence, as was Lord

Conyngfby's cafe, who came for a trial at bar on his new

ejectment, after the former caufe was ready for the bar,
which was a matter of mere favour, in which they might
make their own terms. Short v. King. Stra. 681.

The leffors of plaintiff delivered three ejectments in C. B.

and two in B. R. for the fame tenements, and made the

defendants attend at five affizes, but countermanded in time

to fave cofts ; and on application to ftay proceedings in the

laft ejectment, till cofts paid of the former, on account of

the vexation,
—The court would not do it, inafmuch as

cofts were not demandable by the rules of the court. Stra.

IO99.

Of
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Of making up the nifi prius Record in Ejedt

ment.

F the tenant, or landlord appears, the plaintiff having
got the plea and rule, muft draw up the iffue, entitling

it of the fame term as the plea is of; then copy the confent

rule, and annex the fame to the iffue ; indorfe thereon the

notice for trial, and deliver the fame to the defendant's at

torney, charging 4 d. perfheet; and alfo for entering the

plea and confent rule. The defendant's attorney mutt pay
for the iffue, or the plaintiff may fign judgment.

The nifi prius records in ejectment are made up in the

fame manner as nifi prius records in
other actions, for which

fee the firft volume, obferving the diftinction between pro

ceedings by original and by bill.

If the plaintiff, after iffue, and before the trial, enter

into part, the defendant may, at the affizes, plead this as a

plea puis darrein continuance, in bar to the plaintiff's action ;

but it is at the difcretion of the juftices, whether they will

receive it ; but if they do, it flops the trial, and the plain

tiff is not to reply to it at the affizes ; but the judge is to

return it as parcel of the record of nifi prius. Yelv. 180.

Cro. Car. 261.

The has a right to proceed, both for the pof

feffion and the trefpafs ; and therefore the death of the lef

for [though only tenant for life] is no abatement ; but if

the plaintiff, in fuch cafe, infift to go on, the court will

oblige him to give fecurity for payment of the cofts, in cafe

judgment go againft him. Stra. 1056.

Of
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Of the Trial in Ejedtment, and of Judgment

againft the cafual Eje&or for not confeffing,

&c.

IF on the trial the defendant will not appear, and confefs

leafe, entry and oufter, the courfe is to call the defendant to

confefs, &c. and h's attorney, if he be within the rule,

and then to call the plaintiff and nonfuit him ; and pray to

have it indorfed on the poftea, that the nonfuit was for not

confeffing leafe, entry and oufter, and then upon the return of

the poftea, judgment will be given againft the cafual ejettor,

becaufe the defendant has not complied with the terms of

the rule, upon which the court admitted him to be the de

fendant. Afterwards, on application to the mafter or pro

thonotary, cofts will be taxed upon the rule for confeffing

leafe, entry and oufter ; and if the fame are demanded of the

defendant, and he refufes to pay them, the court will, on

motion and affidavit of fuch refufal, grant an attachment

againft him. Salk. 259.

If there be feveral defendants, and fome of them do not

appear and confefs, according to the old method, a verdict

was to be taken for them. And the pofilea was indorfed,
that the verdict was for them becaufe they did not confefs ;

and then the plaintiff, upon the return of the poftea, had

judgment againft the cafual ejector for fuch lands as were in

the poffeffion of thofe who did not confefs. Claxmore v.

Searle iff al', Ld. Raym. 729.

But it is faid in Salk. 456, that by a rule made 4 Ann. in

B. R. In fuch cafe the plaintiff fhall .go on againft thofe

who will confefs, and fhall be
nonfuited'

as to thofe who

will not confefs ; but the caufe of the nonfuit fhall be ex

preffed on the record ; and then upon the return of the

pofi'ea, the court being informed what lands were >n the

poffeffion of thofe defendants, judgment fhall be entered

againft the cafual ejettor as to
them.- Mr. Buller in his nifi

prius fays, that he could find no fuch rule in the printed

book. And that in the cafe of Ellis v. Knowles, E. 7 Gen.

2. C. B. 1 Barnes 118. Upon the above precedent of Clax

more and Searle iff al', judgment was given, on motion,

againft the cafual ejector, as to fuch of the defendants as

were acquitted at the trial for not confeffing, as appeared by
indorfement on the poftea, which feems to be the right way.

Vide Bull. Ni. Pri. 98.

A rule was made to fhew caufe, why a non profs for not

Confeffing leafe, entry and

'

-

oujier", fhould not be fet
'

afide,

there
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againft the cafual EjeSlor for not confeffing,

there being a material variance between the iffue and the

record ; the defendant therefore did not confefs. Per cur.

Confeffion would not have been a defence ; defendant might

have afterwards moved to fet afide the verdict for the va

riance ; the non-profs is regular i but let it be fet afide on

payment of cofts. Barnes 175.

Of
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Of Proceeding againft the Plaintiff nonfuited

at the Trial, and of the Plaintiff's recover

ing his Cofts of a Nonfuit for not confeffing,

&c.

F a -ve-ditt is given for the defendant, or the plaintiff is

nonfuited for any other caufe than for the defendant's

not confeffing leafe, entry and oufter, the
defendant muft pro

ceed to lax his cofts on the poftea as in other actions, and

fue out, a capias ad fatisfaciendum againft the plaintiff; and

if upon fhewing the faid writ under feal to the leffor of the

plaintiff", and ferving. him with a copy of the rule by con

fent to confefs 'leafe, entry and oujler, the leffor of, the

does not pay them, the court will grant an attach

ment againft him.

If the plaintiff is nonfuited, he may pay the cofts to

which of. the defendants he'pleafes. Stra. 516.

The plaintiff in ejectment is a meer nominal perfon, and

truftee for the leffor; and therefore, he cannot releafe the

action, without being guilty of a contempt ; or if an action

for mefne profits after recovery be brought- in his name, and

he releafes it, he may be committed for a contempt.

• So the cafual ejettor is only a nominal perfon, and has

no intereft in the premiffes, therefore a cafual ejettor cannot

confefs judgment. Stra. 531.

Defendant at the trial did riot appear to
confefs,'

iffc. a

nonfuit happened ; and afterwards the plaintiff's leffor, in
ftead of taking his remedy for the cofts taxed

upon"

the

common rule as he ought to have done, entered judgment

againft the cafual ejector, fued out a fi. fa. againft the

defendant's goods, 2nd levied his cofts thereon, acting as,

fpecjal
bailiff"

himfelf. An action being brought for this.

irregular levy in B. R. the defendant moved in G. B. to fet

afide the fi, fa. and the court ordered reftitution to be made,
and the defendant's cofts to be paid by the leffor and his at

torney; and by confent the action in B. R. to be discon

tinued without cofts, and no other action brought. Barnes

182;

Of
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Of the Verdidt, and Judgment in Ejedtment.

S the verdict is the ground of the judgment, it ought

not to be entered for more land or different parcels

than the defendant was found guilty of by the verdict; but

a variance between the verdict and judgment occafioned by
the mifprifion or default of the clerk in entering the

jud'g-'

ment, is not fata], but hath been amended by the court af

ter a writ of error brought.—As where the plaintiffhad judg
ment,

" That he recover his term of a meffuage and ten acres

of land, and the verdict acquitted the defendant quoad the

land, [by which the judgment was larger than the verdict]

and, becaufe it appeared to be the mifprifion of the clerk, who

bad not purfued the verdict'which ought to have been his

guide in making up
the"

judgment, and no miftake in point

of law in giving the judgment, therefore the party ought

not to fuffer for his mifprifion, fince the ftatute of 8 H. 6.

c. 12. gives the judges, in affirmance of their judgment,
power to amend and reform what in their difcretion feems

to be the mifprifion of clerks.

If the plaintiff has a verdict for all, the entry of the

judgment is, that
"
the plaintiff recover his term againft the

defendant
.of

and in the premiffes
aforefaid,"

and till the ftatute

5 iff 6 W. iff M. took away the capiatur fine, there ufed to

be alfo judgment quod capiatur. Carth. 390.

But if the judgment in ejedtment be entered, "that he

recover poffeffion of the term
aforefaid,"

this is as well as if

it had been,
"
that he recover his aforefaid

term,"

becaufe

both fignify the fame thing, the poffeffion itfelf being to be

recovered on the haberefacias pojfejfwnem. Law of
Eject.'

And hence it is, that if the term expires pending the fuit,
the plaintiff cannot recover. the poffeffion, becaufe the court

cannot give the plaintiff judgment for the land; when it

appears upon the face of the record that his title to it is

determined, yet he fhall have his judgment for damages be

caufe the trefpafs ftill remained. Sav. 28. Co. Lit. 285.

If the defendant be acquitted of part, and judgment be

entered quod def. fit quietus quoad, iffc. that part whereof he
is acquitted; this is error, becaufe the judgment in. this

action is not final as in the writs of right, artd the judg
ment in this action doth not the defendant from

any further fuit, but only quits againft the title, fet up by
the plaintiff in that action ; but fince it appears that the

plaintiff's demand was groundlefs as to that pm whereof

the defendant was acquitted, the judgment as to that part

muft be fet down to be quod def. eat inde fine die. The

plaintiff
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plaintiff as to ,that having no fufther caufe to detain him

Jonger in courtv Cro. Eliz. 763.

If one of the defendants dfe after a vefdi.ctj the plaintiff

fhall have judgment againft thefurvivors, On his fuggefting
the death of one on the roll, but then the judgment muft

be enfered as to the perfon deceafed, quod qu'ef. hit capiat.

Moor 469. Cro. Car. 513. 14: 'Jon. 401.
'

Law Eject.

97- 8l

If an ejectment be brought agajinft bajbn and feme, afict

the plaintiff hath a verdict againft
both.,-

and before judg
ment the hufband dies, -the,plaintiff may, on the fuggeftiorij.

have judgment againft the wife; not only becaufe this is a

trefpafs committed

by'

the wife, and that therefore fhe is

punifRable for her own act, Which is injurious to another;

but becaufe, where the wife, is found guilty of the ejectment*
fhe muft have obtained that in lawful poffeffion; either joint

ly with her hufband; arid; then it furvives, or elfe.fhehad

the whole.poffeffion in her own right ; and in either cafe thd

plaintiffmay punifh her; and recover the poffeffion, which

is Wholly in her on the death of her hufband; Rol, Rep. 14;

Cro. Jac 3561

It was formerlyheld; that if a demife was laid in the de

claration for a longer term than the leffor had intereft in the;

premifes, -the plaintiff could not recover; Per Hale. Tr.

27 Car. 2. But upon an ohjeetion made at ni. pri. where

the demife was laid for a longer term than the le^br had

title ;, and 2 Leo. 14O. Brown 133; were cited in fupport

of it, lord Mansfield faid,
"
thefe is nothing in the ob

jection, for if the leffor have a title, though but for a week*
he ought to recover ; for the true queftion in ejectment is,
Who has the. poffeffory right. Siippofe a perfon has an in

tereft, for three years .only, and fhould make a leafe for fiyej
it would be good for the three years. BulL ni. pri. jo6*

Vol. IT. 0 Of
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Of arrefting the
Judgment in Ejedtment.

IF by any
intendment a judgment in ejectment after

,
a

verdict can be made good, the court will do it. As

where on error brought after judgment for plaintiff, that he

recover his terms, when the declaration was on two feparate

demifes, by two different leffors of the very fame premifes,

and for the very fame term ; and though objected, that the

judgment being to recover his terms in the plural, number,.

was wrong, as both the leffors could not have title to the

fame premifes, at one and the fame time, the court affirmed

the judgment. And the chief juftice cited a cafe, Tr'tn.

4 £S? 5 Geo. 2. Fijher and Hughes, where, upon three de

mifes, by feveral leffors of the fame premifes, and judgment

as to two demifes, was entered for the plaintiff; and as

to the other, for the defendant; the objection being, that

there was judgment both for the plaintiff and defendant,
yet the court held the judgment right. I Wilf. I. S. C.

■Stra. 1180.

So, where after judgment to recover his term, when there

were two demifes of different lands, and error brought; and

objected, that the judgment being in the Angular number

to recover his term, was wrong. Per cur. The judgment

is to recover his term de et in tenementis praditt, which red

dendofingulafingulis is well enough, for there is but one

term in each part of the premifes. Stra. 835.

But where on motion in arreft of judgment, the words in
the declaration being one meffuage or tenement, which is

too uncertain, as tenement is all a man holds, and after

judgment, the fheriff cannot tell of what to deliver poffef

fion, the court made a rule to ftay judgment till caufe

fhewn, and afterwards judgment was arrefted. Barnes

174.

The ejectment was brought for one meffuage, with the

appurtenances in the parifhes of A. or B. or one of them;
and though after a verdict for plaintiff, judgment was ar

refted for the uncertainty. Barnes 184.
The Englijh notice at the foot of the declaration, was

fubfcribed by the nominal plaintiff, inftead of the cafual

ejector, which the court held bad, and difcharged the rule

for judgment. Barnes 172.

The fame cafe in B. R. H. 2 Geo. 2. Barker v. Meri-

field.

After yerditt for plaintiff in eje&ment, and motion in
arreft of judgment, becaufe the demife was laid on a day

not
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Hot then arrived, held to be no objection. Burr. 4 pt:

1J59-

The death of the plaintiff in ejectment, is no ground for

a motion to arreft the judgment. 1 Mod. 252.

In ejectment againft two defendants, the declaration was,

that he entered inftead of they entered ; and, on motion in

arreft of judgment, the court at firft held it to be bad, but

afterwards ordered it fo be amended on the authorities of

Cro. Jac 306. And plaintiff had judgment. Salk. 48.

Trefpafs
and'

ejectment by original ; tnotion in arreft of

judgment upon a fault in the original [for a bad original is

not helped by verdict;] but the mafter certifying there was

no original at all, the plaintiff had judgment, though in

his declaration he recited an original. 1 Mod. 3.

The plea of the landlords and tenants, who had appeared

with the filazer, and entered into the common rule, 'was

left in the prothonotary's office, entitled with the true name

of the caufe ; but, by
miftake,'

in the plea was inferted the

name of the plaintiff's leffor (as complaining) inftead of

.that of the nominal plaintiff; upon which the attorney,

conceiving the plea to be a nullity, figned judgment againft

the cafual ejector ; which judgment, upon application to

the court, was fet afide with cofts. Barnes 191.

Where judgment is obtained againft the cafual ejector,

and a trial is not loft, the courts will, on the defendant's

. application, his payment of cofts, and entering into the

common rule, to confefs leafe, entry, and, oufter, fet afide

fuch judgment in ejectment, (as well as in other actions)
and not put the tenant to the charge, inconvenience, and
hazard of recovering back his poffeffion, by another action.

Stra. 975.
"

There is no diftinction between a judgment in ejectment

upon a verditt, and one by default ; in the former, the

plaintiff's right is found, in the latter, confeffed. Burr.

4pt. 667.

A regular judgment in ejectmentmay be fetjafide in B. R,
and C. B. Sfra.

973.'

O 2 Of
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IF the plaintiff has judgment to recover his term, he may
enter without fuing out an habere facias poffefftonem-, fot

where the land recovered is certain, the recoveror may
enter at his own peril, and the affiftance of the fheriff is

only to preferve the peace. 2 Sid. 156. 1 Rol, Rep. 213,

Noy 71. Palm. 263.

But although, after judgment, the plaintiff is entitled to

and may fue out an habere facias poffefftonem, yet if he neglect

to fue out execution within a year after the judgment,
he muft bring a fcire facias to revive the judgment * as in

other cafes, otherwife the court will
,
award a reftitution

quia erronice emanavit.

The defendant in ejectment died, and a fcirefacias went

out againft the tertenants of the land, which was demurred

unto, for that the heir was not named, nor was it alledged

that any ftrangers had intruded ; but the court ruled it

well, for the heir may come in as tertenant. Sid. 317. 2

Keb. 143. But for this, vide Cro. Gar. 295, 312. Cro,

Jac 506. 2 Brown 145.

In ejectment, there was judgment againft the "teftator,
and a fci. fa. againft the executor, without naming him

terre-tenant; and it being objected, that in ejectment the

defendant is fuppofed to be a diffeifor, and that the lands

defcend to his heir at law, the plaintiff took out a new

fcire facias, and amended the fault. Carth. 2.

Judgment was for two meffuages, and, after the year, a

fcire facias upon it recited a judgment of one meffuage

only; to which nul tiel record being pleaded, it was moved

to amend it. But denied. For there may be fuch a judg
ment; and this does not appear to be erroneous upon the

face of it. 6 Mod. 310.

But if the plaintiff hath a judgment, with ftay of ex

ecution for a year, he may, after the year, take out hi»

execution without the fcire facias, becaufe the delay is by

* It feems to have been doubted, whether a fci.fa. lay to
revive a judgment in ejettment after the year, becaufe by the
common law it lay only in real actions ; and at the time of

Wejhn. 2. c. 45. which extends it to perfonal actions, the term

or poffeffion was not recovered in the action of ejectment; but it

feems now agreed, that afcirefacias lies to revive the judgment

in the action after the year, as well as in others. Sid. 351. I

Salk. 258, Ld. Ray, 806. Comb, 2^0, 3 Keb. 307. Skin. 427.

confent
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confent of parties, and in favour of the defendant; and

the indulgence of the plaihtiff fhall not^turn to his pre

judice, nor ought the defendant: to be allowed any ad

vantage of it, when it appears to be done for his ad

vantage, and at his inftance. Rol. Rep, 194. Salk. 258.

6 Mod. 288. Barnes 132. 2 Barnes 165, 166, 172. Stra.

300.

But it feems this delay,of execution, being only the
com-

promife or
agreement1

of the parties, is never entered on

the roll ; and therefore, after the year, the plaintiff ought

to moye the court for & fcire facias, leaft the execution

fhould be fufpended quia erronice after the year, without the

fcirefacias. Keb. ^85. .6 Mod. 288. and the above au

thorities.

So if the defendant brings error after the year, after judg
ment given, and afterwards becomes nonfuit, the defend

ant in error may fue out execution without a fcire facias.

Ld. Raym. 807.
CrO."

El. 416. 5 Co. 88.

But if there is an injunttion out of Chancery^hc cannot take

out execution after the year, without a fcire facias, becaufe

the courts of law do not take notice of Chancery injunctions,
as they do of writs of error; for the latter is a judicial

proceeding, appearing to them upon record.; whereas, an

injunction is not a matter of record, fo as the court can take

notice of it. Stra. 301.

But in the cafe of an injunction} the party may take out

his execution within the year, and continue it down by
vie. non mifit breve, and it will be no breach of the injunc

tion, which is only to prevent an actual execution. Salk.

322. pi. 9. 6 Mod. 388.

The plaintiff may enter, pending a writ of error, upon a

judgment ih ejectment, if
he' finds the poffeffiofi empty ;

for the writ of error binds the court, but not the party.

But then he muft take care that he do not enter with force.

Badger v. Lloyd. Holt 199: Ld. Raym. 808.

After verdict for plaintiff, motion, for leave to take out

execution againft the cafual ejector, non obftante a writ of

error brought by the defendant. Rule difcharged. Per cur..

In cafes where
the'

landlord is admitted to defend without the

tenant, the reafon for judgment againft the cafual ejector,

per ftatute, is, that under it, after an end of the fuit, plain

tiff may obtain poffeffion of the premifes fued for, which

he could not do by virtue of a judgment againft a perfon

out of poffeffion. But where a writ of error is brought,

(.) 3
thers
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there is not the leaft reafon to give plaintiff leave to take-

poffeffion, till after a determination in error. Barnes
208.

No new ejectment fhall be brought by the defendant after
judgment againft him, till he has quitted the poffeffion, or

the tenants have attorned to the plaintiff, fo as he be in

poffeffion, and the defendant out. Salk. 258.

A writ of poffeffion is to the following efflct :

GEORGE the third, iffc To the fheriff of .

greeting. Whereas A. B. lately, in our court, be

fore us [or before our juftices, if in C. B.] at

Wefiminjier, by bill without our writ, and by the

judgment of the fame court, [if by original, fay by
the judgment of the fame court] recovered againft

C. D. his term yet to come of and in one meffuage,

&c. with the appurtenances, fituate, lying, and

being at in your county, which E.F.

on the day of demifed to the faid

A. to hold and enjoy to the faid A. from the

. day of then laft paft, unto the full
end and term of years thence next enfu-

ing, and fully to be compleat and ended ; by vir

tue of which faid demife, the faid A. entered up
on the faid tenements, with the appurtenances,
and was poffeffed thereof, until the faid C after-

,

terwards, to wit, on the — day of in
the -— year aforefaid, with force and arms

entered into the faid tenements, with the appur

tenances, and him the faid A. from his farm afore

faid ejeded, put out, and amoved, his faid term

therein not being expired ; and him fo ejeded,
put out, and amoved from his poffeffion of his faid
tarm, hath withheld, and ftill doth withhold,
Whereof the faid C. is convicted, as appears to us

upon record. Therefore, we command you, that
without delay you caufe the faid A. to have
ins poffeffion of his farm aforefaid, yet to come of
and in the tenements aforefaid, with the appur,

tenances, and how you fhall execute this our

Writ, make appear to us [or to our juftices] at

Wefiminjier,
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Wefiminjier, on, iffc. [the return] and have then.

there this writ.

Witnefs, iffc.

For other forms, fee the various books of entries.

Thewrit of poffeffion has relation to its tejle, though it be

not actually fued out till after the death of the leffor of the

plaintiff; yet if tefted before his death it is regular. Burr.

4^.1971. .

The words of the writ are quod habere facias poffefftonem;

fo that there muft be a full and actual poffeffion given by
the fheriff, and confequently all power neceffary for this

end muft be given him ; and therefore if the recovery be of

a houfe, the fheriff may juftify breaking open the door, if
he be denied entrance by the tenant, becaufe the'

writ can

not be otherwife executed. $.Co. 91. b. Law of Ejettm,
108.

The fheriff is to give poffeffion, upon the plaintiffs fliewing,
and at the plaintiff's peril ; who is, at his peril, to take

poffeffion of no more than he is intitled to..-

.Vide Burr.

4 pt. 2673.

An iffue has been directed to try whether therfheriff had
delivered poffeffion properly according to the recovery. Ibid.
If plaintiff recovers feveral meffuages- in the poffeffion of

different perfons, the fheriff muft go to each houfe, and de

liver,, the poffeffion thereof; and this is done by turning the
tenants out of each of the houfes ; for the delivery of One

meffuage in the name of all, is not a good execution of the

writ;* becaufe the poffeffion of one tenant is not the pof

feffion of another ; but each hath his feveral poffeffion.

Law ofEjettm. 10%.

If the fheriff turns out allperfons he can find, in the houfe,
and gives the plaintiff, as he thinks, quiet poffeffion; and,
after the fheriff is gone, there appears fome perfons to be

lurking in the houfe, this is no good execution ; and there

fore the plaintiff fhall have a new habere facias poffeffunem ;
becaufe he never had execution. Upton v. Wells, Leon. 145.

.

If the execution goes to the fheri.ff' for twenty acres, the
fheriff muft give twenty acres, according to the common

eftimation of the country where the lands are. Roll. Rep.
410.

O 4 If
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If the recovery is of land, and the plaintiff demanded

more than he recovered, the fheriff ufed formerly to give

poffeffion of one or two acres in the name of all, which the

plaintiff recovered, in order to be fafe from an action of

trefpafs, by giving that which was not recovered ; but now,
at this day, in the cafe of recovering lefs than was demand

ed, the plaintiff ufually gives the fheriff fecurity to in

demnify him from the defendant ; and then the fheriff gives

execution of all which the plaintiff demands under his

judgment. Law of Ejett. no.

Judgment was for one meffuage, and the fheriff delivered

poffeffion of two [as it was faid] a lath and plaifter being
run up in the middle of the meffuage, and occupied by two

families, held a good execution.

Ejectment was for five eights of a cottage, and the fheriff

gave poffeffion of the whole to the plaintiff, who was tenant

in common. Per cur. This is wrong, the writ ought, to

have purfued the verdict ; let there be a rule upon the fheriff

and the leffor of plaintiff, to reftore the tenant to three eight

parts of the premifes, otherwife he will be forced to bring.

another ejectment for the fame. 3 Wilf. 49.

A moiety may be recovered in ejectment for an entirety.

A rule was made for the leflor of plaintiff and his attor

ney, to.pay the tenant his cofts of the application, and re-;

ftore his goods, they having entered a general judgment,
and taken out a general writ, and thereby taken poffeffion

of the whole premifes and removed the goods, when the de-i

fendant had obtained a rule to defend for two thirds. Barnes

191.

A judgment irregularly obtained was fet afide, and the

poffeffion given upon the execution ordered to be reftored,

But the leffor ofplaintiff (who held the poffeffion)
abfeond-

ing, the rule became ineffectual—whereupon it was movedj
on behalf of the late tenants, for a writ of reftitution, which

the court awarded accordingly. Barnes 178.
In ejectment after a verdict, and writ of error allowed, if

no recognizance is entered into, nor bail put in, the plain

tiff may fue out his execution. S«ppi. to 2 Barnes 30. as to

bail on error in ejectment. Vide the ftat. 16, 17 Car. 2. c
8.

and 4 Burr. 250j. and pojl title Bail is error, where retiui-

fite,
' '

Of
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When his PolTeffion js difturbed.

THE writ of execution in ejectment is only
returnable*

at the inftance and election of the plaintiff,
for-

the

court will
'

not direct the writ to be returned at the inftance*

pf the defendant ; which feems to be left to the choice of

the plaintiff, that he may take what is moft for his advan

tage, in order to have the full benefit of his judgment;
and the way to that is, to fuffer him to renew the execu

tion at his pleafure, till a new execution be had ; but he

cannot
'
renew execution after he has once procured the

writ of poffeffion to be returned and filed ; becaufe it then

appears on-record, that the plaintiff hath had the benefit of

his fuit, and then to award a new execution would be attunt

agere, and corifequently fupe'rfluous ; and therefore the court

will never oblige the fheriff to make a return, but at the

plaintiff's defire. Rol. Abr. 386. 2 Keb. 245. Rol. Rep.

353. Ld. Raym. 252, 346, 482, 718, 725, 1072. Carth.

4.90. Salk. 260. pi. 1. 5 Mod. 443.

If the writ is once returned, though not filed, it feems

no new habere facias fhall iffue, becaufe when the return is

made it becomes a record, which the court then is entitled

to. 2 Brown 216.

When the writ is not returned, in order for a new writ,

there muft be a ftjggeftion,. that vicecemes non mifit breve j

but this new writ cannot iffue, till the return of the firft

writ is out ; becaufe till that return is paft non conftat to the

court, but that the fheriff may do his duty, and the plaintiff

thereby have the full benefit of his judgment, and fo no

new writ neceffary. Palm. 289,
The writ is not executed, nor the execution compleat,

till the fheriff. and his officers are gone, and the plaintiff

left in quiet poffeffion, If the officer is difturbed in the ex

ecution of the writ, on affidavit thereof, the court will grant;
an attachment againft the party, whether the defendant or

a ftranger, becaufe the writ is the procefs of the court, and

the difturbance is a contempt of its authority. 6 Mod. 27,
But after poffeffion once given, and a difturbance thereof,

the law makes a difference where the plaintiff 'is turned

out by the defendant himfelf, and Where by a ftranger : If

by the defendant, and the writ not returned, the plaintiff

may have a new habere facias Or an attachment, becaufe the

defendant himfelf fhall never keep that poffeffion, which the

plaintiff is entitled to, and h^s recovered by due courfe of
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law ; but if he is turned out by a ftranger after execution

executed, the plaintiff is put to his new action upon an in
dictment offorcible entry, where the force will be punifhed,
becaufe the title was never tried between the plaintiff and

a ftranger ; and the ftranger may claim the land by title

paramount the plaintiff, or he may come in under him, and
then the recovery and execution in the former action ought

not to hinder the ftranger from keeping that poffeffion which
he may have a right to; and if the law were otherwife, a

plaintiff, by virtue of an habere facias, might turn out his

own tenant, who came in after execution executed ; where

as the poffeffion was given him againft the defendant only,
and not againft others not party to the fuit. Ratcliffv.
Tate. Keb.q.jq.

In the cafe of Fortune and Johnfpn, on motion for an at

tachment againft Johnfon, for ejecting the plaintiff who had

been put into poffeffion by an habere facias, the court made
no rule, becaufe it appeared that Johnfon claimed under an

elder judgment, and it was title, againft title, and therefore

left them to take their courfe at law. Style. 318.

The plaintiff had judgment, but by agreement afterwards,
the defendant Was to hold for the refidue of his term, and

accordingly held for fome time; then the plaintiff took out

an haberefacias, and executed it; upon which the defendant

moved for reftitution on the agreement, which the court

refufed, and left him to his action on the agreement, for

the judgment was ruled abfolutely ; but if the judgment

had been with a ceffiat executio till fuch a time, there if the

plaintiff takes out execution within the time, the defendant

fhall have reftitution, becaufe the judgment was entered

with the limitation. Style 408. 'LawofEjett.w.^.

But quare, how does this appear to the court, fince it

feems a cefij'at executio is never entered on the roll ? The

difference feems to be between a judgment by confeffion, and

on verditt, where the former is given with a ceffat executio ;

and there, if the execution is taken out contrary to the

agreement, the court will fet it afide, and punifh the attor-

iity : but where judgment is given on verditt, the verdict is

the foot and ground of the judgment, and the court will

not take notice of agreements between the parties, but leave
them to their remedy.

Cf
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Of bringing a new or fecond Ejedtment.

ONE great advantage attending this action is, that a

man may have a remedy toties qtioties, in being allow

ed to bring as many ejectments as hepleafes [10 Mod, i.]

which has fometimes proved a great mifchief, but is ftill

without remedy ; for though it has fometimes been attempt

ed in chancery, after three or four ejectments, by a bill of

peace to eftablifh the prevailing party's title, yet it hath al

ways been denied to alter the courfe of law, for that every

termor may have an ejectment, and every ejectment fuppofes

a new demife, and the cofts in ejectment are a recompence

for the trouble and expence to which the poffeffor is put.

But where the fuit begins in Chancery for relief touching
pretended incumbrances on the title of lands, and the court

has ordered the defendant to purfue an ejectment at law,

there, after one or two ejectments tried, and the right fet

tled to the fatisfaction of the court, the court hath ordered a

perpetual injunttion againft the defendant, becaufe there the

fuit is firft attached in that court, and never began at law,
and fuch precedent incumbrances appearing to be fraudulent,
and inequitable againft the poffeffion, it is within the cotn-

pafs of the court to relieve againft it.

If one has a verdict in ejectment, and cofts taxed, and

an attachment iffues for the nonpayment of cofts, the de

fendant fhall not have an ejectment in the fame court

againft the plaintiff till thofe cofts are paid, but he may
proceed in another court ; and the reafon is, becaufe the

court will have obedience paid to their rules ; but another

court cannot take cognizance of the rules of a diftinct

court. Sid. 279. 8 Mod. 225. Stra. 548. 554. 681. 2

Btrp. 1 1 52.

But where H. brought an ejectment in C.B. and at the

affizes was nonfuited, and cofts were taxed on the nonfuit,
and then he brought a new ejectment in C. B. and upon a

rule being there made to ftay proceedings till the cofts of

the firft nonfuit were paid, he brought an ejectment in
B. R. that court ftayed proceedings there alfo, upon pro

ducing the rule of the court of C. B. and made a like rule
there. 2 Barnes 1 07.

No new ejetment fhall be brought by the defendant after
recovery againft him, till he has quitted the poffeffion, or

the tenants have attorned to the plaintiff"; fo that he be in
poffeffion and the defendant not. Salk. 258. pi. 12.

The
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The court would not ftay proceedings in one ejectment

till the event of another was determined. Barn. K. B. 47.
But proceedings in a fecond ejectment were ftayed till,

the fpecial verdict in the former was determined. An^
298. 2 Stra. 1 105.

Of
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Of recovering the mefne Profits.

BEFORE the time of Hen, J. plaintiffs in ejectment

did not recover the term ; but until about that time

the mefne- profits accruing to the ejettor were the meafure of

the damages given the ejetted. So that,by the old law and

practice in ejectment, the plaintiff recovered nothing but

damages, no term was recovered ; but when it became

eftablifhed that the term fhould be recovered, the ejectment

Was put into the form of a real attion ; the proceeding was

in rem. and the thing itfelf; the term only then was reco

vered, and nominal damages, but not the mefne profits;

whereupon a mode of recovering the,mefne profits [after the

ejectment had been tried, and the plaintiff had recovered

poffeffion] in an action of trefpafs was introduced, and

grafted upon the prefent fiction in ejectment'; and the ac

tion of trefpafs for the mefne profits is put in the place of

the ejectment at common law, which was a true, and not a

.fictitious action, and nothing more than an action of tref

oil's. Fide 3 Wilf. 120. and Afilin v. Parker, Burr. 4 pt.

688.

Actions for mefne profits tend to create double expence j

the plaintiff fhould be ready at the trial of ejectment to

prove his damages. Barnes 87.

It was fettled by all the judges in Ajlin v. Parker, 32 Geo.

2. on a cafe referved, that in trefpafs againft the tenant in

poffeffion for mefne profits, either by the leflbr or the nominal

plaintiff, after a recovery in ejectment, the plaintiff need

not prove a title; but it is fufficient to produce the judg
ment in ejectment, and the writ of poffeffion executed, and

to prove the value of the profits, and thereupon he fhall re

cover from the time of the demife laid in the declaration,
Burr. 4.pt. 688, Barnes 47 2.
Where the judgment was againft the cafual ejeetor, and

no rule entered into, the leffor cannot maintain trefpafs for

the mefne profits without an actual entry-^but aliter where

the judgment is againft the tenant in poffeffion ; and he

entered into a rule; for then he is eftopped. Ott. Stra. 5.

In cafe the plaintiff can prove his title accrued before the

time of the demife, and prove the defendant to have been

in poffeffion, he fhall recover antecedent profits ; but then

the defendant may controvert the title, which he cannot if

the plaintiff goes for no longer time than is contained in the

demife. Decofta and Atkins, per Eyre, ch. juft. Hil. 4 Geo.

2. Bull. Ni. Pri. 87.

But
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But note: Should the plaintiff in an action of trefpafs

for mefne profits go back for damages till the time his title

accrued, and the defendant have been in poffeffion, he may
protect himfelf by the ftatute of limitations, from all da.

mages, but for the laft fix years. Bull. Ni. Pri. 88.

If the action be brought, after judgment by default,
againft the cafual ejettor, it is ufual for the plaintiff to re

cover the cofts of the ejectment, as well as the mefne pro

fits. Bull. Ni. Pri. 88.

And in cafe the action be brought by the nominal plaintiff
in ejectment, the court on application will ftay the pro

ceedings therein till fecurity is given for the cofts. Agreed.
Ibid.

If one tenant in common recovers in ejectment againft

another, he may have trefpafs for the mefne profits. 3Wilfe
118.

The defendant cannot pay money into court in an action

for mefne profits after recovery in ejectment. 2 Wilf. 115.

©f
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GOQDS,
iffc.'

are only
replevifable. when they have

been taken by way of diftrefs ;
and therefore replevin

is a remedy grounded upon -a diftrefs, being a re-deliverance

of the goods or cattle diftrained to the firft poffeffor, on

fecurity given by him to try the right, and to re-deliver

the things diftrained, if judgment be given againft him.

Co. Lit. 145.

The action of', replevin is of two forts ; 1. In th'e detinet.

2. In the dttinuit, and may be brought in any cafe where

a man has his goods or cattle, taken from him by another,
by way of diftrefs.
Where the partyhas had his goods re-delivered to him

by, the fheriff upon a writ of replevin, or upon a plaint

levied before him, [which by the ftatute of Marlbridge 52.

Hen. 3. the fheriff may take out of the county court, and

make replevin prefently] the action is in the detinuit, where

fore he detained the goods, &c. but where the fheriff has not

madefuch replevin, but the , diftrainer ftill keeps poffeffion,

the action is in the detinet; wherefore he det'ains the goods,

iffc. However, of late years, no action has been brought

in the detinet, though there is much curious learning in the

old books concerning it.

The advantage the plaintiff has in bringing an action of

replevin in the detinet, inftead of an action of trefpafs de

bonis afportatis, is, that he can oblige the defendant to re

deliver the goods tohim immediately, in cafe. upon making
his avowry they appear to be -replevifable ; but as he may
more fpeedily have them delivered immediately after they are
diftrained, by application to the fheriff, the action iii the

detinet has fell into difufe, and is never brought, unlefs tha

diftrainor has efloined the goods, fo that the fheriff cannot

get at them to make replevin; and then it may be brought

4n the
,detinet 1 Whereupon, after avowry made, the plaintiff

may pray that the defendant gage deliverance ; or he may,
upon the return of elongavit to the pluries writ, of replevin,
have a writ to the fheriff, commanding him to take other

beafts, iffc of the defendants in withernam; but then, if the

defendant, before the return of the withernam, appears to

the writ of replevin, and offers to plead non cepit, it fhall

iftay the withernam; for the defendant fhall not be con-

4 , eluded
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Of the Adtion of Replevin,

eluded by the return of the elongavit, becaufe the fheriff eaft
make no other return, where he cannot find the thing to

be1

replevied.

The word withernam, is a term, which fignifies a fe

cond or reciprocal diftrefs, in lieu of the firftj which was

efloined. The writ of capias in withernam, is a writ there
fore to the fheriff, commanding him to take other goods^
iffc of the diftrainors, in lieu of the diftrefs formerly taken

and efloined or withheld from the owner* So that here is

now diftrefs againft diftrefs, one being taken to anfwer the!

other by way of reprifal, and as a punifhment for the ille

gal behaviour of the original diftrainor. For which reafon^
goods taken in withernam, cannot be replevied, till the

Original diftrefs is forthcoming. Ld. Raym. 475.

If the perfon taking the goods claims property in
them-

before the fheriff, he cannot make replevin of them : But

then the plaintiffmay fue out a writ de proprieiate probanda;
upon which the fheriffmuft have an inqueft of officei and ifj
upon fuch inquifition, the property is found in the plain

tiff, the fheriff fhall make replevin ; otherwife not. But

though the property is not found in the plaintiff, he is not

concluded, for he may ftill have .hisaction of replevin in

the detinet, or of trefpafs. But if in an action of replevin

the defendant plead property, and it be found for him, the
plaintiff is thereby concluded.

Therefore, he that brings replevin muft have an abfo

lute, or at leaft a fpecial property in the thing diftrained 5

and therefore, feveral men cannot join in a replevin, unlefs

they be joint-tenants, or tenants in common, Co. Lih

145.

Executors may have a replevin of a taking in vita
tefiet"-

toris.

So if the cattle or goods of a feme fole be taken, and fhe!

afterwards intermarry, the hufband alone may have re

plevin; but if they join, and there be a verdict for them;

judgment will not be arrefted, becaufe the court will

prefume them jointly interefted (as they may, if a diftrefs

be taken of goods, of which a man and woman were
joint-

tenants, and afterwards intermarry :) the avowry admitting

the property to be in the manner it is laid. Vide Bull. HU
Pri. 53.

Of
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Of the Adtion of Replevin, and where it.may

be brought.

THE action of replevin may be brought either in B. R.

or C.B. by writmade returnable therein ; but the action

is moft ufually commenced in the county court,
though by

fpecial cuftom. a replevin may be brought in an hundred

court, iffc. or other court of record, that may hold plea-

thereof. Vide Salk. 580. 2 Inftit! lift. 3 Mod. 56..iff'c.

A replevin lies, two ways in^ county court, by writ and

by plaint. However, it is feldom brought by writ there,

becaufe the plaintiff may have his goods or cattle reftored

to him more fpeedily, by levying his plaint there, according

to the ftatute of Marlbridge 52. Hen. 3. c 21. which gives

a replevin by
plaint,'

either in or out of court; till which

ftatute, the fheriff could not replevy bv plaint. For, at

common law, the fheriff could replevy by writ only, and
that in his county court. Vide Ld. Raym. 219.

If the replevin is by writ there, the writ iffues out of

Chancery,- and is in the nature of a jufticies. 2 Inftit. 240.

And if he does not return it, or does nothing upon it,
the plaintiff may have an alias, in which is inferted ufually
this claufe, that he make replevin, vel caufam nobis fignifices.

F. N. B. 68. E. And after that a pluries.

If the fheriff makes replevin, he need not return the

writ ; but if he does not, he ought to return the caufe.

2 H. 7. 5. b.

And if he does not, an attachment lies againft him to

the coroners, commanding them to attach the

fheriff"

for his

contempt, and in the interim make replevin! Reg. 81.

To any of thefe writs, the fheriff cannot return a man-

davi ballivo, &cc. For by Weftm. 1. 17. the fheriff ought

immediately to enter the franchife, and make deliverance.

F. N. B. 58. F.

If he does not replevy, and makes any other return, the

plaintiff fhall have a capias in withernam ; and after that, an

alias, and a pluries capias in withernam.

But as replevin by plaint is the moft ufual and expedi*

tious, I fhall fhew how to proceed therein.

Upon plaint made to the fheriff, of goods or cattle dfs

ftrained, he, by parol or precept, may, by his bailiff, rev

plevy them. 2 Inftit. 139. F. N. B. 69. E. Per Lit. 9
Edw. 4. 48. b.

r. And it is not neceffary for the plaintiff to ftay till the

county court is held, before he makes plaint, if the plaint

Vol,. II. P is
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Of the Action of Replevin, and where it may
be brought.

is afterwards entered there. Ibid. And the fheriff may
make deliverance, though the goods or cattle are above the

value of 40 s.

By ftat. 1 iff 2 P. iff M. c. 12. fett. 3. " For fhe more

fpeedy delivery of cattle diftrained, the fheriff muft appoint
four deputies at leaft in his bailiwick, dwelling not above

twelve miles one from the other, to make replevins ; who

have authority in his name, to make replevins and deliver

ances,
iffc."

01
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Of finding Pledges in Replevin.

UPON making replevin, the fheriff ought to take two

kinds of pledges—viz. pledges ofprofecution by the com

mon law, and pledges pro retorno habendo, according to the

ftatute Weftm. 2. c. 2'. by which it is provided,
" That

fheriff's or bailiffs from thenceforth fhall not only receive

of the plaintiff, pledges for the purfuing of the fuit, before

thev make deliverance of the diftrefs, but alfo for the re

turn of the beafts, if return be awarded; and if any take

pledges otherwife, he fhall anfwer for the price of the

beafts; and the lord that diftrains fhall have his recovery

by wrif, that he fhall .reftore to him fo many beafts or cat

tle ; and if the bailiff be not able to reftore, his fuperior

fhall
reftore."

The pledges for profecution in this, as in all other ac

tions, are now become nominal perfons ; but the pledges pro

retorno habendo ought to he real and refponfible perfons ;

for an action lies againf! the

fheriff"

if he omits to take thefe

pledges, or if he takes thofe that are infufficient ; for the

party may have a fcire facias againft the pledges, where

the fuit is in any court of record ; and if it is in any court

not of record, as the county court, hundred court, iffc. he

may have a precept in the nature of a fcire facias againft

thefe pledges, though not a fcire facias, becaufe a fcire

facias ought to be grounded on a record. Ld, Raym. 278.

Comb. 1, 2. 593.

But as fheriff's grew remifs in their duty, and often neg
lected taking thele pledges pro retorno habendo; or if any
were taken, for the moft part they were found to be indi

gent and irrefponfibfe people; by the ftat. of 11 Geo. 2. c.

19. fi 23.
" An act for the better fecuring'the payment of

"rents, and preventing frauds by tenants It is enacted,
"That to prevent vexatious replevins of diftreffes taken^sr
"

rent, all fheriff's and other officers, having authority to

"
grant replevins, may and fhall, in every replevin of a

" diftrefs for rent, take in their own names, from the

"

plaintiff",
and'

two refponfible perfons as fureties, a bond
" if) double the yalue of the goods diftrained [futh value to

"
be afcertained by the oath of one or more credible witnefs

f ' or witneffes not interefted in the goods or diftrefs, which
"

oath the perfon granting fuch replevin is hereby autho-

"
rjzed and required to adminifter] and conditioned for

pro-

"

fecuting the fuit with effect and without-delay, and for
"

duly returning the goods and chattels diftrained, in cafe

"
a return fhall be awaided before any deliverance be made

P 2 "of
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Of finding Pledges in Replevin.

"
of the dittrefs ; and that fuch fheriff, or other officer as

"
aforefaid, taking any fuch bond, fhall, at the requeft and

"
cofts of the avowant or perfon making conuzancej affign

" fuch bond to the avowant or perfon aforefaid, by indorf-
"

ing the fame, and attefting it under his hand and feal, in
"

the prefence of two or more credible witneffes; which

'e

may be donewithout any ftamp, provided the affignment,
" fo indorfed, be duly ftamped before any action be brought
"

thereon ; and if the bond fo taken and affigned be for-
"

feited, the avowant, or the perfon making conuzance,
fl

may bring an action and recover thereupon in his own
"
name; and the court, where fuch action fhall be brought,

"

may, by a rule of the fame court, give fuch relief to the

*'

parties, upon fuch bond, as may be agreeable to juftice
*'

and reafon ; and fuch rule fhall have the nature and ef-

" feet of a defeasance to fuch
bond."

An action on the cafe was brought againft a fheriff for

taking infufficient pledges upon a replevin ; to which he

pleaded not guilty ; and a verdict being found againft him,
and a judgment given thereon in the court of C.B. on a

writ of error in B. R. it was objected, i. That an action on

the cafe was not the proper remedy ; 2. Suppofing fuch

action lay, that there ought to have been a fcire facias HA

fued out againft the pledges. As to the firft, the court

held, that the party diftraining has, by the ftat. IVeJlm. 2.

an intereft in the pledges ; and if the fheriff omits to take

fuch, or, which is the fame thing, takes infufficient ones*

he is aggrieved, and confequently entitled to his action.—

2dly, That though a fcire facias may be brought againft

the pledges, yet it does not follow from thence, that an

action does not lie againft the fheriff; and fuch fcire facias,

which is only to certify the fufficiency of the pledges, is the

lefs neceffary in the prefent cafe, fuch infufficiency being
fet forth in the declaration, and found by the verdict. Hil,

13 Geo. 2. Pattifon and Prowj'e.

Note: In fuch action againft the fheriff, fome evidence

muft be given by the plaintiff of the infufficiency of the

pledges or fureties ; but very flight evidence is fufficient to

throw the proof on the fheriff, for the fureties are known to

him, and he is to take care that they are fufficient. Saun

ders y: Darling and another, Sittings at Wejlm. Tr. 10 Geo, 3.

Of



©f Eeplefeiit. 213

Of making
Replevin.

UPON plaint being made, and pledges found; or in

cafe the goods, iffc. have been diftrained for rent, a

replevinrbond having been taken, according to the ftat. of

11 Geo. 2. c 19. The fheriff, or one of his deputies, by
the ftat. \,2 P. iff M. c 12.

is'

to make replevin of the

goods or cattle diftrained, which is done by granting a war

rant, which is to the following effect :

"
Bucks, to wit. A. B. Efq. fheriff of the county afore

faid : To the bailiff of the hundred of Dejborough,

in the faid county ; and alfo to John Thomas, and

William Jones, my bailiffs, and to every of them,

greeting : For as much as CD. hath found me

fufficient fecurity as well to profecute his fuit

againft E.F. and G. H. for taking and unjuftly

detaining of his cattle, goods and chattels, to wit,

one mare and four colts which the faid E.F. and

G. H. have taken and unjuftly detained, as is al-

ledged ; as alfo for return thereof, if a return

thereof fhould be alledged : therefore I command

you, and every of you, jointly and feverally,
that on the behalf of our lord the king, you re

plevy, and caufe to be delivered to the aforefaid

C. D. his cattle, goods and chattels aforefaid ;

and that the aforefaid E. F. and G. H. give, or

Caufe to be given, fufficient pledges, fo that they

may be and appear at the next county court to be

holden at Aylefb'ury, in and for the county of Bucks

aforefaid, to anfwer the aforefaid C. D. in a plea

of taking, and unjuftly detaining, of his cattle,

goods and chattels aforefaid ; and in what manner

you fhall execute this precept certify to me at

the faid next county court, to be held at the time

and place aforefaid, under the peril incumbent,
given under the feal of my office this

day of
,

in the twentieth year of the

reign of our fovereign lord George the third, king
of Great Britain, iffc and in the year of our Lord
1780."

By John Dixon,..

One of the replevinors appointed by the

faid fher.ff for the faid county of

Bucks.

P 3 Of
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Of removing the Suit from the County-court,
&c. into the Courts of B. R. or C. B.

THE replevin remains before the fheriff, &c. though

the goods and chattels, ££V. diftrained are above the

value of 40 s. for the replevin, alias and pluries, are all

vicontiel writs, 2 H. 7. 5. b. and the fuit may be deter

mined in fuch inferior court; but the fuit may be re

moved by either of the parties into the courts of B. R or

C. B. to be there determined.

And it may be removed by the plaintiff without caufe.

F. N. B. 69. m.

And by the defendant with caufe, but not without caufe.

F. N. B. 70. a. This, however, is otherwife now, for

either party m?y remove it.

The method to be purfued in moving it, depends entirely
on the manner in which the fuit was commenced below.

For if replevin be in the county court by writ, it muft be
removed into B. R. or C. B. by pone. F. N. B. 69. m.

If in the county court by plaint, it is removed by writ of
recordari facias loquelam, [commonly called a refalo, for the

fake of abbreviation], F. N. B. 71. a.

If replevin is in a court of record, that may hold plea in

replevin, it muft be removed by writ of certiorari, and can

be removed in no o'her manner. 3 Mod. 56. Per

King ch. juft. Hil. 3 Geo. 1. For a refalo does not go to

a court of record, becaufe there the fuit is already re

corded.

And if the plaint is in the court of another lord,, it may
be removed into B. R. or C. B. by recordari to the fheriff,

commanding him quod accedas ad curiam et in plena curia
ill'

1 ecordari fac'ms, l<c. F. N. B. 70. b.

But it is faid, that a replevin fhall not be removed out

of a court, which is not the king's court, without caufe,

neither by the plaintiff, nor by the defendant. Reg. 85. b.

2 In/lit. 339. for the prejudice that may come thereby to

the lord.

All the above.writs, to remove the fuit from the inferior

courts into B. R. or C. B. are in their nature original writs,

and iffue out of Chancery. But as the fuit is moft ufually
commenced in the county court by plaint, and feldom or ever

at this day by writ, I fhall only fhew the method of re

moving it when by plaint.
In order to remove it therefore, the partv makes out a

pracipe tc th: curfitor of the proper county, in the following
form :

1 Bucks,
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Of removing -the Suit from the County-court*

&c, into the Courts ofB.R. or C. B.

Bucks, to wit, Refalo for [either the plaintiff or defendant

naming him] of a plaint between C. D. and E. F.

andG.Ij. for taking and unjuftly detaining the

cattle, goods, and chattels of the faid C.

Returnable from Eajler in

fifteen days.

Upon delivery of this writ to the curfitor, he makes out

the writ,
which'muft be carried to the under-fheriff of the

county, who returns it of courfe.

The refalo is to the following effect :

GEORGE the third, by the grace of God, of
Great Britain, France, and Ireland, king, defender

of the Faith, &c. To the fheriff of Buckingbam-

jbire, greeting. We command you, that in your

full county you caufe the plaint to be recorded,

which is in the fame county, without our writ,

between C. D. and E. F. and G. H. of the cattle,

goods, and chattels of the faid C. taken and un

juftly detained, as it is faid ; and that you have

the faid record before us [or if C. B. before our

juftices] at Wefiminjier, from Eajler day, in fifteen

days, under your feal, and the feals of four law-

knights of the fame county, of fuch as fhall be

prefent at the faid record ; and that you prefix

the fame day to the parties, that then they may
be there ready to proceed in the faid plaint as

fhall be juft, and have you there the names of the

faid four knights, and this writ. Witnefs our-

felf at Weftminf.er, the day of in the

twentieth year of our reign.

Let this writ be executed if the faid Q. defires it, other-

wife not.

The return thereof, is as follows :

By virtue of this writ to me directed, in my full

county held at Aylejbur'y^ the :— day of ——

P 4 in
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Of removing the Suit from the County-court,
&c. into the Courts of B. R. or C. B.

in the twentieth year of the reign of our fove-

teign lord George the third, king of Great Britain,
France, and Ireland, &c. I caufed the plaint to be

recorded, which is in the fame county, without

the writ of our faid lord the king, between C, D.

and E. F. and G. H. of the cattle, goods, and

chattels of the faiefC. taken and unjuftly detained^
as it is faid, which faid plaint appears in a cer

tain fchedule to this writ annexed; and I have

the faid record before our faid lord the king [or

the juftices of our faid lord the king] at Wefi
minjier, on the day within written, under my feal,
and the feals of four lawful knights of the fame

county, who were prefent at the faid record ; and

I have prefixed the fame day to the parties, that

they may be then and there ready to proceed in

the faid plaint, as fhall be juft.

The anfwer of A. B. efq. fheriff.

The fchedule to be annexed to the writ and return.

At my full court held at Aylejbury, in the county of

Bucks, the --—=—•

day of in the twentieth

year of the reign of our fovereign lord George the

third, iffc. before L.M. N. 0. P. £). and R. S. four

lawful knights of the fame county, (amongft other

things) it is thus contained : C. D. complains

againft E. F. and G. H. of a plea of taking and
un-

juftly detaining of his cattle, goods, and chattels, to

wit, one mare and four colts of the faid C. and at

my full court held at Aylejbury, in the county afore

faid, the day of- laft, before 5. T. J. M.

N. U. and W. X. four lawful knights of the faid

county, I caufed the faid plaint between the par

ties aforefaid to be recorded as the writ hereunto

annexed requires. In teftimoney whereof, as well

I the faid fheriff, as the faid 5. T. J. M. N. U.

and W. X. who were prefent at the faid record,

have caufed our feals to be hereunto put, the day
and year and place above mentioned.

A. B. efq. fheriff.

If
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Of removing the Suit from the County-court,

&c into the Courts of B. R. or C. B.

If the fheriff returns the recordari, tarde, the party fhall

have an alias, &c. F. N. B. 70. b.

By the recordari nothing is removed but the plaint, even

though iffue fhould be joined below, F. N. B. 71. a.

And the plaint may be removed, though the plaintiff

has difcontinued there'. Ibid.
'

When the plaint is removed into B. R. or C. B. the

plaintiff muft declare there de novo, otherwife the defendant

may fue out a writ de retorno habendo. F. N. B. 71. a.

And the plaint, when removed, is filed with the filazer

of the county in B. R. as it is alfo when removed into

C.B. *

If the plaintiff removes the plaint, he muft file the re

falo, &c. with the filazer, and fee if the defendant has ap

peared; and if he has not appeared, he muft give him a

rule to appear; and upon non-appearance thereto, the

plaintiffmuft fue out a pone; and upon like non-appearance

thereto, he may fue out a dijlringas ad infinitum, till he doe's

appear—And then the plaintiff declares.

But if the defendant removes it, he muft file the refalo

and return thereto with the filazer ; and having entered an

appearance, he muft then give a rule for the plaintiff to de

clare; and for want of a declaration, when the rule is out,
he may fign a non-pros for not declaring, and immediately
fue out a writ pro retorno habendo.

The defendant's attorney, upon filing the refalo, which

he ought to do on the return day, or at leaft on the ap
pearance day of the return, ought to give the plaintiff's

attorney notice thereof, and call upon him for a declaration.
But if the defendant does not get it returned and filed
within two terms, the plaintiff may have a certificate there

of from the filazer, and thereupon the curfitor will make

him out a writ of procedendo, which being obtained, he

may proceed in his plaint in the court below.

* But note : Upon removal of any other actions, except re-.

plevin, into C. B. the writ and, proceedings are filed with the pro*

thonotary there.

Of
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Of the Declaration in Replevin.

THE declaration in replevin may be laid in the coun

ty where the cattle or goods were taken, or in the

county into which they were driven after the taking. F.

N. B. 69. /.

And the declaration ought to be not only of a taking in

a vill or town, but alfo in quodam loco vocat'. But if the

defendant would take advantage of this omiffion, he muft

demur to the declaration. Hob. 16. Bullithorp v. Turner,
C. B. Tr. lb, 17 Geo. 2.

But if the defendant would take advantage of a variance

in the place where the taking is laid, from that in which it

really was, he muft plead it in abatement. 6 Mod. 1 03.

For prifal in outer lieu muft be pleaded in abatement, and

cannot be pleaded in bar. Salk. 3. pi. 8. 2 Ld. Raym.

JCl6. Carth. 344. Show. 98.

The declaration muft mention the cattle or goods de

manded with fuch certainty, that the
fheriff"

may make de

liverance of them—and therefore, it fhould mention the

forts or fpecies, as fheep, cows, iffc Carth. 218.

If the cattfe or goods are returned, the declaration fhould

fay, wherefore he took, &c. and detained them again/1 gages and

pledges, until, &c. 1 Saund. 347.

But if they are not returned, the declaration muft be,
wherefore he took, &c. andftill detains againft gages andpledges.

Co. Ent. 610. b. Raft. £nt. 560.

So if only pait are returned, it fhall fay as to that, de

tained until, &c. and as to the refidue, fill detains. Co.
Ent. 611. b.

If the declaration is in the detinuit, and the plaintiff

prevails, he fhall have damages for the taking and cofts.

If in the detinet, and he prevails, he fhall recover the

value of the cattle or goods diftrained, and his damages
for the taking and cofts. F. N. B. 69. L.

How
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How to proceed if the Plaintiff does not de-

clarej &c.

IF the plaintiffdeclares, the defendant may plead in abate

ment, or in bar; or he may avow in his own right,- make

conufance in right of another, or juftify—for all which, fee

Comyns's Digeft, Viner's Abridgment, Bacon's Abridgment, &c.
and the various books of entries.

If the parties go on to iffue or demurrer, the proceed

ings and practice therein are the fame as in other actions.

If the plaintiff has removed the caufe, and does not de

clare or proceed therein ; or if the defendant has removed

it, and after having ferved the plaintiff with a rule to de

clare, and demanded a declaration, and the plaintiff does

not declare and proeeed therein, the defendant may fign a

non-pros and judgment pro retorno habendo, and then fue out

a*

writ pro retorno habendo, which is'made out by the fi

lazer, and is tp the following effect

GEORGE the third, by the grace of God, &c.
To the fheriff of Bucks, greeting. Whereas E. F.

was fummoned to appear in our court before us

[or before our juftices] at Wefiminjier, to anfwer

C. D. in a plea, wherefore he took the cattle of

the faid C. to wit, one mare and four colts, and

unjuftly detained the fame againft fureties and

pledges, as he fays ; and the fame C. afterwards
in our faid court made default, whereupon it was
then and there confidered, that the faid C. and

bis pledg'es of profecuting fhould be in mercy,
and that the aforefaid E. fhould go thereupon

without delay, and that he fhould have a return

of the cattle aforefaid. Therefore we command

you, that you caufe to be returned the cattle

aforefaid to the faid E. without delay ; and the

fame at the complaint of the aforefaid C. you do
not deliver without our writ, which fhall make

exprefs mention of the aforefaid judgment, and in

what manner you fhall execute this our precept,

you fhall make manifeft to us [or to ourju/jices} at

* Note:- If the diftrefs was made.for rent, fee a, better me

thod of proceeding, -eft.

Wefiminjier
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clare, &c.

Wefiminjier, on [a general return day, all the pro

ceedings being by original] and have you there this

writ.

Witnefs, iffc on, &c. in the twentieth year of our

reign.

If, however, the plaintiff even after fuch judgment of

non-pros figned, and this writ of retorno habendo fued out

by the defendant, would wifh to go on in his fuit, he

is at liberty fo to do; and his application for, that purpofe

muft be made to the filazer for a writ of fecond deliverance ;

which writ of fecond deliverance
is in the nature of a fuper

fedeas to the writ pro retorno habendo, if brought before it be

executed.

At the common law, if the plaintiff in replevin had been

nonfuited, either before or after verdict, the defendant

who diftrained had judgment for a return, but not irreple-

vifiable : So that the plaintiff might have had as many re

plevins as he would, which was vexatious and mifchievous.

To remedy which, the ftatute Weftm. 2. c 2. reftrains the

plaintiff from having any more replevins after a nonfuit,

but gives him a writ offecond deliverance. 2 Inftit. 340.

And if after fuch writ of fecond deliverance the plaintiff is

nonproffed, or becomes nonfuited, or the plea be difcon-

tinued, or the writ abates, or he prevails not in his fuit,
the defendant then fhall have judgment for a return irreple-

vifable. 2 Inftit. 341.

The writ offecond deliverance is to the following effect :

" GEORGE the third, &c To the fheriff of

Bucks, greeting. We command you, if C. D.
fhall make you fecure of

profecuting his com

plaint, and alfo of
returning the cattle which to

E. F. lately in our court, before our juftices at

Wefiminjier, at a certain day now paft, were ad

judged by the default of him the faid CD. if a
return thereof fhall be adjudged ; then the cattle

to him the faid C. D. without delay, you caufe to

be delivered, and put by fureties and fafe pledges

the aforefaid E.F. that he be before our juftices

at
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clare, &c.

at Wefiminjier, [the return] to anfwer the faid C.

D. of the taking of the cattle aforefaid, and that

you have there the names of the pledges, iffc.

and this writ. Witnefs SirWilliam de Grey, knight,
at Weftminfter', the day of in

the twentieth year of our reign.

If upon the return-day, or the appearance-day of the

return-day of the writ of fecond deliverance, the plaintiff de

clares, the fubfequent proceedings are the fame as in other

cafes throughout the caufe.

If the plaintiff does not fue out a writ offecond deliveratice,
and the fheriff fhould return to the writ pro retorno habendo,
that the cattle, iffc. were eloined or removed to places un

known, by reafon of which he could not return the fame to

the defendant, as by the faid writ he was commanded, then

upon fuch return of elongata, the defendant fhall have a

capias in withernam, which is to the following effect, and

which is alfo obtained of the filazer.

GEORGE the third, &e. To the fheriff of Bucks,

greeting : Whereas E. F. was fummoned to appear

in our court, before bur juftices at Weftminfter, to

anfwer C. D. of a plea, wherefore ne took the

cattle of the faid C and unjuftly detained the

fame againft fureties and pledges, as he fays
;'

and

the. fame C afterwards, in pur fame court, made

default in the fame plea ; whereupon it was then

and there confidered, that the fame C. and his

pledges of profecution fhould be in mercy ; and

that the faid E. fhould go thereupon without day,
and that he fhould have a return of the cattle;

aforefaid : whereupon, by our writ, we com

manded you, that you caufed to be returned the

cattle aforefaid to the faid E. without delay, and

the fame at the complaint of the faid C. you fhould

not deliver without our writ, which of the afore

faid judgment fhould make exprefs mention, and

in what manner you fhould have executed our faid

precept
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precept you fhould make manifeft to our juftices at

Weftminfter, on [the return-day
of the retorno ha

bendo] laft paft, on which day you returned to our

faid juftices at Wejlminfter, that before the coming

of the aforefaid writ the cattle aforefaid were

eloined or conveyed away to places unknown to

you by the faid C fo that the cattle aforefaid to

the faid E. you could not caufe to be returned as

by the faid writ you was commanded : therefore

we command you, that of the cattle of him the.

faid C to the value of the cattle before taken in

withernam, you take and deliver to him the faid E.

to be held by him until the faid cattle, before taken,

you can caufe to be returned, and put by fure and

fafe pledges the aforefaid C that he be before our

juftices at Weftminfter, on [th; return- day] to

anfwer as well to us of the contempt, as to the

faid E. of the damages and injuries to him in that

behalf done ; and in what manner this our precept

you fhall execute make appear to our juflices at

Weftminfter, at the aforefaid return ; and that you

have there the names of the pledges, and this

writ. Witnefs, ££?<:. on, &c iffc in the

twentieth year of our reign.

The writ of withernam is but mefne procefs. Ld. Raym.

614. Vide Comb. 201. 2 Salk. 582.

W. fued a replevin. H. removed it by recordari into the

King's Bench ; the plaintiff did not declare, and upon that a

re.urn was awarded to H. upon which the fheriff returns

averia elongata, and then a withernam was awarded and exe

cuted ; afterwards the plaintiff came and prayed that he

might be admitted to declare ; and alfo prayed a deliverance

of the cattle taken in withernam : and it was teftified by the

clerks, that upon the plaintiff's fubmiffion to a fine for not

declaring, and that being impofed upon him by the judges,
he fhall have deliverance of the withernam ; and a fine of

3 s. ^.d. being accordingly impofed on the plaintiff, he then

declared and had deliverance. Noy 50. II"ebb and Hind ; but

faid, that the courfe of B. R. is contrary tq, that of C. B.

If the fheriff fhould return nulla bona vel catalla ad valorem,

iffc. to the writ of tvithernam, -the defendant may fue out- an

alias capias in withernam, and after that a pluries.

If
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pear, &c.

IF the plaintiff has removed the caufe ; and the defendant

has not appeared upon the return, or at leafi upon the

appearance-day
of the return of the refalo ; the plaintiff

fhould ferve him with a rule to appear, and upon his non

appearance thereto fue out a pone, which is to this effect :

GEORGE the third, iffc. To the fheriff of

Bucks, greeting ; Put by fureties and fafe pledges,

E. F. that he be before our juftices at Wejlminfter

from [the return-day] to anfwer to C D. of a

plea, wherefore
he took the cattle, goods and

chattels of the faid C. and them unjuftly detained

againft gages and pledges, as he faith, and to

fhew wherefore he hath not appeared in our court

before our juftices at Weftminfter, from [the return

of the refalo] laft paft, as the day prefixed to

him ; and have you there the names of the pledges,

and this writ. Witnefs Sir William De Grey,

knight, at Weftminfter, the day of
in the twentieth year of our reign.

If upon the return of the pone, the defendant does not

appear, the plaintiff may fue out a dijlringas ad infinitum

till he does appear ; which dijlringas is to the fame effect as

other writs of dijlringas, to compel an appearance of the

party in court.

If
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How the Plaintiff is to proceed if the Defen

dant has removed the Suit, and does not file

the Refalo.

IF the defendant has taken out the recordari facias loquelam,
and does not get it returned and filed within two terms,

the plaintiff fhould apply to the filazer for a certificate that

the fame is not returned and filed, which certificate, when

obtained, is a fufficient warrant for the curfitor to make

Out a writ of procedendo,
which remands the caufe to the

county-court to be there determined. Which writ of pro

cedendo is to this effect :

GEORGE the third, pc To the fheriff of Bucks,
greeting : Although we lately commanded you,
that in your full court you caufed the plaint to be

recorded, which is in the fame county, without our

writ, between C. D. and E. F. of the cattle, goods
and chattels of the faid C- taken and

unjuftly de

tained, as it was faid ; and that you fhould have
the faid record before our juftices at Weftminfter,
from [the return of the refalo] under your feal,
and the feals of four lawful knights of the fame

county of fuch as fhould be prefent at the faid

record, and that you prefixed the fame day to the

parties, that then
they might be there ready to

proceed in the faid plaint, as fhould be juft; and

that you fhould have there the. names of the faid
four knights, and that writ. Yet we being now

moved with certain caufes in our court, before
our faid juftices, command you, that in the fame

plaint, againft the faid E. F. at the fuit of the

iaid C D. before you levied or affirmed, and now

depending undetermined, vou proceed at your next

county-court to be holden in and for the fame

county, with what fpeed you can, in fuch manner,

according to the law and cuftom of England, as

you fhall fee proper. Our faid writ in that behalf
heretofore directed to the

contrary in any wife not

withftanding. Witnefs, tic. on, isfc. at, iffc
ip the twentieth year of our refen.

How



©f Eepletoftt. 225

How the Defendant may proceed in C3,fe the

Diftrefs was for Rent after the Caufe remov

ed, and the Plaintiff nonpros d or nonfuited at

Trial.

IF the caufe has been removed into the fuperior court by
■ the plaintiff, and after the defendant has appeared he

does not declare or proceed therein; or if the caufe has

been removed by the defendant, and a rule being ferved on

the plaintiff, he does not declare or proceed therein ; the

defendant may fign a non-pros, enter up judgment pro retorno

habendo ; and if the original diftrefs was made for rent, he

may proceed to execute a writ of inquiry of damages, which
is the better way than taking out a writ pro retorno habendo ;

becaufe that writ may be fuperfeded by the plaintiff's fuing
out a writ offecond deliverance, as was feen before. For by the
flat. 1 7 Car. 2. cj. An act for the more fpeedy and effectual

proceeding upon diftreffes and avowries for rents, reciting
that

" Forafmuch as the,ordinary remedy for arrearages of

rents, is by diftreffes upon the. lands chargeable there

with ; and yet neverthelefs, by reafon of the intricate

. and dilatory proceedings upon replevins, that remedy is

become
ineffectual:"

It is enatted,
" That whenfoever

any plaintiff in replevin fhall be nonfuit before iffue
joined,-

in any fuit of replevin by plaint or writ lawful

ly returned, removed or depending in any of the king's

courts at 11 eftminfter, that the defendant making a fug-

geJUon,- in nature of an avowry or cognizance for fuch

rent/ to afcertain the court of the caufe of diftrefs, the
court upon his prayer fhall award a writ to the fheriff of

the county where the diftrefs was taken, to enquire by
the oaths of twelve good and lawful men of his bailiwick,

touching the fum in arrear at the time of fuch diftrefs

taken, and the value of the goods or cattle diftrained :

and thereupon notice of fifteen days fhall be given to the

plaintiff, or his attorney, in court, of the fitting of fuch

inquiry : and thereupon the fheriff fhall inquire of the

truth of the matters contained in fuch writ, by the oaths

of twelve good and lawful men of his county : and upon

the return of fuch inquifition, the defendant fhall have

judgment to recover againft the plaintiff the arrearages of

fuch rent, in cafe the goods or cattle diftrained fhall

amount unto that value : and in cafe they fhall not

amount to that value, then fo much as the value of the

faid goods and cattle fo diftrained fhkll amount unto,

Vol. II. Q_
"

together
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Diftrefs was for Rent after the Caufe remov

ed, and the Plaintiff nonpros d or nonfuited at

the Trial.

« tc^-ther with his full cofts of fuit : and fhall have exe-

« cifticn thereupon by fieri facias or elegit,
or otherwife -as

" the law fhall require. And in cafe fuch plaintiff fhall he

'e
nonfuit after cognizance or avowry made, and iffue

" joined, or if the verdid fhall be given againft fuch

"
plaintiff,

then the jurors that are impannelled, or re

s' turned to inquire of fuch iffue, fhall, at the prayer of

"
the defendant inquire concerning

the fum of the arrears,

"
an"d the value of the goods or cattle

diftrained : and there-

"
upon the avowant, or

he that makes cognizance, fhall

" have judgment for fuch arrearages, or fo much thereof as

"
the no ds or cattle diftrained amount unto, together

with

" his full cofts, and fhall have execution for the fame by
" fieri facias or elegit, or otherwife as the law fhall re-

"
quire."

Sett. 3. gives the like remedy to trie avowant, i$c. upon

a judgment given for him upon demurrer.

"Ami j'ett. 4. enacts,
" That in all cafes aforefaid, where

"
the value of the cattle, diftrained as aforefaid, fhall not

" be found to be the fuil value of the arrears diftrained

" for that the party to whom fuch arrears were due, his

<'•
executors or adminiftrators, may, from time to time,.

" diftrain *
again for the refidue of the faid

arrears."

It has been the cuftom ever fince this ftatute, as it was

before, in all cafes when the plaintiff is non-proffed, to enter

judgment pre retorno habendo ; but notwithftanding, the de

fendant may enter a fuggeftion according to this ftatute, and

take out a writ of inquiry ; and if the plaintiff fhould take

out a writ of fecond
deliverance afterwards, it will be no fu

perfedeas to fuch writ of inquiry. Cooper v. Sherbrook,

Eaft. 32 Geo. 2. C. B. 2 Wilf. 116. although fuch writ

of fecond
deliverance would be a fuperfedeas to the writ de re

torno habendo. Ibid, and Palm. 403.

The entry of a
fuggeftion upon a non-pros before iffue joined

in the nature of an avowry or cognizance for rent, is in the

following: manner :

* A fecond diftrefs might have been taken by common law in

fuch cafe.

The
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Diftrefs was for Rent after the Caufe remov

ed, and tjie Plaintff nonpros -d or nonfuited, at

the Trial.

The entry of a fuggeftion in the nature of a. cognizance \r\

C.B.

Bucks, to wit. E. F. was fummoned to anfwer C. D. in a

plea, . wherefore he took the cattle, goods and

chattels of the faid 67. and unjuftly detained the

fame againft gages and pledges, \iffc. and where

upon the faid E. offered himfelf in court here, in

his own proper perfon, on the ■
'

'

day of
againft the faid C

in"

the plea aforefaid,

and the faid 67. came not, butmade default, There

fore it is confidered, that the faid 67. and his pledr

ges for profecuting be in mercy, and that the faid

2?.. go thereof without day, and have a return of

the faid cattle, goods, and chatties, &c. and there

upon the faid E. fays, that he the faid E. took the

faid cattle, goods, and chatties, of the faid 67. for

the taking whereof he was fummoned to appear in

the faid court of our faid lord the king of the

bench at Wefiminjier, to anfwer to the faid 67. as

aforefaid, at the parifh of O. in the faid county,

in a certain place there called the ftable, and that

he took the fame as bailiff of LA. for that the

faid C. at the time of the taking the faid cattle,

,goods and chattels, and for the fpace of two years

and three quarters of a year ended at and upon

the day of and from thence until

the time of the taking of the faid cattle, goods

and chattels, held and enjoyed the faid ftable,
with the appurtenances, amongft other things, as

tenant thereof, to the faid /. A. at and under the

yearly rent of twelve pounds, payable quarterly ;

and becaufe the fum of thirty-three pounds, of

the yearly rent aforefaid, for two years and three

quarters of another year, ending at and upon, the

faid '

day of in the faid year of

our Lord 1779, on that day, in that year, and at

the time of taking the faid cattle, goods and chat

tels, were, in arrear and unpaid, he the faid E. as

bailiff of the faid /. took the faid cattle, goods

0,2 and
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and chattels, for and in the name of a diftrefs -for
the faid rent fo due in arrear and owing from the

faid 67. to the faid /. as aforefaid. And the
faid'

E. according to the form of the ftatute in fuch

cafe made and provided, prays a writ of Our lord

the king to be directed to the fheriff of Bucks, to

enquire of the fum i'n arrear of- the rent aforefaid,
and of the value of the Cattle, goods and chattels

aforefaid ; and it is granted to him : wherefore;

the fheriff is commanded,-

that, by the oath of

twelve good and lawful men of his bailiwick, he

diligently enquire how much rent was in arrear

and due to the faid I. at the time of the taking,of

the cattle, goods and chattels aforefaid ; and how

piuch the faid goods and chattels, fo taken

in the name of a diftrefs as aforefaid, were worth

according to the true value thereof, and the in

quifition which he fhall thereupon take let him

make appear here on [the return day] under his

feal and the feals of thofe by whofe oath he fhall

take the faid inquifition, iffc.

Upon entering the above fuggeftion on a roll, the defend

ant may then fue out
his'

writ of enquiry, which is to the

following effect :

GEORGE the third, by the grace of God, &c.

To the

fheriff"

of Bucks, greeting. Whereas E.

F. was lately fummoned to appear in our court of

the Bench, before our juftices at Weftminfter, to an

fwer unto 67. D. of a plea, wherefore he took the

cattle, goods, and chattels of the faid 67. and un

juftly detained the fame againft gages and pledges,

until, iffc and the faid E. F. offered himfelf

in court, before our juftices at Wefiminjier, in his

own proper perfon, on the
'

day of
againft the faid 67. in the plea aforefaid : and the

faid 67. came not, but made default. Therefore

it was confidcred, that the fard E. and his pledges

fhould be in mercy; and that the

faid'

is. fhould
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the Trial.

go thereof without day, and have a return of the

faid cattle, goods, and chattels. And thereupon

it hath been. fuggefted to,us in our faid court, be

fore our faidjuftices at Weftminfter aforefaid, by the

faid E, that he, the faid E. took the faid cattle,

goods, and chattels of the faid 67., for the taking

vv.hereof, he Was fummOned to in our faid

court of the Bench%- before -our faid juftices at

lVeftminfter,,to anfwer the faid 67. DK as aforefaid,

at the parifh °> 0. in the faid county, in a cer

tain
place"

,
there "called, the ftable; and that he

took the fame as bailiff, of J. A. for that the faid

67. for the fpace of two years, and three quarters

of another year, ending at and upon the faid

day of .

■ ih the year of our Lord 1779 ; and

from*tjience, until and at the time of taking of

the faid cattle, goods, and chattels, held and, en

joyed the faid ftable, with the appurtenances,

amongft other things, as tenant thereof to the

faid J. at and under the yearly rent 'of. twelve

pounds, payable quarterly: 'and
r
becaufe the

fum of thirty-three
pounds1

of the yearly rent

aforefaid, for two years, and three quarters of an-

another year,, ending at and upon the faid

day of in the year of our,Lord 1779, on
that day in that, year, and at the time of taking
the faid cattle,

'

goods, and chattels, were in

rear, and unpaid to the faid J. he the faid E. as

bailiff of the faid, J. took the faid cattle, goods,
and chattels,

for'

and in the name of a diftrefs,
for the faid rent fo due in arrear and owing from
the faid, C. to the faid J. as And the

faid E. according to tfie form of the ftatute in
fuch cafe rriade'and provided, prayed our writ to
be directed to you, to. enquire of the fum in ar^

rear of the rent aforefaid, and of the value of the

cattle, goods, and chattels aforefaid. Therefore
we command you, that

.according
to the form of

that ftatute, in that.cafe -made and provided, yo-ui

diligently enquire, by the oath of twelve good and

Q. 3 lawful
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d or nonfuited at
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lawful men of your county, how much of the

yearly rent aforefaid, at the time of taking the

faid cattle, goods, and chattels, were in arrear

and unpaid ; and how much the faid cattle, goods,
and chattels, taken as aforefaid,

were"

worth*,, ac

cording to the true value of the fame. And the

inquifition which you fhall thereupon make you

fhall certify to our juftices at Wefiminjier on [the

return] under your feal, and the feals of. thofe by
whofe oath you fhall take that inquifition ; and

have you there the names of- thofe by whofe oath

you fhall take that inquifition, and this, writ,

Witnefs Sir William De Grey, knight, at
Weftmin-'

Jler, the day of in the twen

tieth year of our reign,

Upon this writ of enquiry the whole fact is to be proved

and may be litigated. Cooper v. Skerbrook. E. 32 Geo. 2.

C.B.

If A. diftrains B. for rent, and B. replevies and gives the

ufual bond to profecute, then levies his plaint, and after

wards removes the fame by refalo, and then does not de

clare; or if he declares and A. avows, and B. not putting
in a plea in bar, the avowant have judgment by default,
that B. fhall be amerced, and avowant have a retorno habendo.

—A. in fuch cafe may either fue out a writ of enquiry of

damages, according to this ftatute 17 Car. 2. c'j. or he

may commence actions on the replevin bond [taken accord

ing to the 11 Geo. 2. c. 19. f. 23.] againft the plaintiff and

bis bondfmen, to recover his damages and cofts.

As the ftatute 17 Car. 2. c. 7. relates only to diftreffes

for rent, and gives a writ of enquiry by default, &c. if the
diftrefs was for damage feajant, after judgment pro retorno

habend. the defendant's remedy is by writ de retorno halend,

and if an elongata is returned, he may have a withernam,

&c. or if the fheriff has taken infufficient pledges, he may
have an action againft the fheriff for fuch infufficiency of

the pledges ; or if in cafe the fheriff took a replevin bond,

and
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How the Defendant may proceed , in cafe, the

Diftrefs was for Rent after the
Caufe-

remov

ed, and the Plaintiff d or nonfuited at

the Trial.

and affigned the fame to the defendant, he may have an

action on fuch bond againft the bondfir.an.

But note: In cafes, of
damage'

feafant', Sec. the fheriff is

not obliged to take a replevin bond, nor can he compel the

plaintiff to find bondfmen and enter into a bond ; [the ftat.

n G. 2. c. 19.fi. 23. only relating to d.ftreffes. fer rent]

but then the fheriff before he makes replevin may-infift Upon

fufficient pledges pro retorno habendo in purfuance of Wcjhn.

2. c 2. and then the defendant after elongaia returned to

the writ de retorno habendo, may'have a febe facias againft

fuch pledges—or if the plaint was never removed after a

non-pros below, he may have a precept in the nature of a

fcirefacias. Vide, 2 Will". 41.

,By
the fame ftatute 17 Car. 2. c. 7. if the plaintiff is

nonfuited after iffue joined, or if verdict is given againft

him, the jury returned or impanelled, at the prayer cf the

defendant, fhall enquire of the rent in arrear, and the value

of the goods, iffc diftrained, iffc.
But if in fuch cafe the jury impanelled omit fo, enquire

of the value of the rent arrear, or of the cattle, the defend

ant cannot then have a writ of enquiry to fupply that omif-

fion, becaufe the ftatute confines it to the jury impanelled in

the caufe. 1 Lev. 255. Therefore,,, in fuch, cafe, the -de
fendant muft take judgment de reio'no habendo at common

law. Ticket v. Stephens. P. 6 Geo. I. C.B 'Carth.

.
Note :,. In writs of enquiry under this,.ftatute, the jury

fet their hands and feals to the verdict;, and upon the trial

of fuch writs, the judge of nifi prius is only affiftant, to. the

fheriff, and has no judicial power.
, And, if the copne

to any agreement at the trial, the way is to bring.it to the

jpdge^ to fign, and afterwards move to have it made a rule

of court. Caf. K. B. 519, 610.

By the 21 Hen. 8. c 19. / 3. it is, enacted,,
" That

every avowant, and every other perfon or perfons that make

any avowry, juftification, or conusance, as baily or fervant

to any perfon or perfons in any rep/cgiare or fecond deliver

ance, for rents, cuftom,s'r fer.vic.es, or for damages feafiint,. or

rent or rents upon any ,diffrefs taken in any ljtnds or> tene

ments, if the fame
.avowry, cognizance, or juftification be

found for them, or the plaintiffs in ths fame be nonfuit,

Q_4 or
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How the Defendant may proceed in cafe the

Diftrefs was for Rent after the Caufe remov

ed, and the Plaintiff d or jionfuited. at

the Trial.

or otherwife barred, that then they fhall recover their da

mages and cofts againft the faid plaintiffs, -as
."the-fame

plaintiffs fhould have done or had, if they had recovered -

in the replegiare, or fecond deliverance found againft Lhe de
fendants."

Neither this ftatute, nor the 43 Eliz. [if the defendant
avows as overfeer for a diftrefs for a poor rate,] tie, the in

quifition up to the fame jury as are returned or impanelled,
as the 17 Car. 2. c. 7. does. Salk. 95.

In replevin the defendant avowed, and the plaintiff, being
nonfuited, brought a writ of fecond deliverance, where-,
upon it was moved to ftay the writ of enquiry of damages.

Ft per cur. This is a fuperfedeas to the retorno habendo, but
not to the writ of enquiry of damages; for thefe daniages

are not for the thing avowed for, but are given by the

ftat. 21 H. 8. c. 19. as a compenfation for the expence and

trouble the avowant has been at. Salk. 95. pi. 6. Palm.

403. Latch'. 72.

If the plaintiff is nonfuited for want of delivering 3 de

claration, if it was through any caufe that would have en

titled him to a writ of fecond deliverance, as fickneTs of the

perfon employed, iffc. the court will order the defendant to

accept of a declaration on payment of cofts; otherwife,

the plaintiff would be, remedilefs, the writ of fecond
deliver

ance being, taken away by the 17 Car. 2. in cafes of rent.

Vent. 64.

No fecond deliverance lies after a judgment in demurrer, or

after a verdict, or cohfeffion of the avowry ; but in all thefe

cafes, the judgment muft be entered with a return
irreple-

vifable. But upon a nonfuit either before or after evi

dence, where the diftrefs was not for rent, a writ of
fecond

deliverance will lie, becaufe there is no determination of the

matter ; and there a writ offecSnd deliverance lies to bring
the matter in queftion : but in the cafe of a demurrer arid

verdict, the matter is-diftrained by law; and in the cafe of

a confeffion, it is determined by the confeffion -of the, par

ty. 2 Lilt. Reg. 457.

Of
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Of nonprojjing, nonfuiting, dij.continuing, &c,.

THIS plajntiff, pleaded two matters in bar to an avow-

, ry, and on one of the pleas the fad was found foe
hirnj"bu't'

the judge -.did not certify [according to 4 Anne,

(„'it>r"./.'S.}'that the plaintiff had probable caufe to. plead

the. other plea. The defendant moved for cofts purfuant

to that ftatute ; and the queftion was, whether the proceed

ings were within that ftatute or not ?cthe 'avowant in re

plevin being omitted 'in the words of the ftatute. "...Riile tp,

fhew caufe why the plaintiff
not pay cofts, was en

larged. Barnes ii,\. ,
,

The defendant made two avowries, and plaintiff obtained

an order for Vime to ple^d, pleading iffuably and taking

notice, of trial for the fitting "after laft term in Middlefex,
and within time demurred to the ftrfl, and pleaded in baf,

to the latter;
and-

upon that the defendant figned a non-pros

for want of pleading iffuably to both avowries, ...
which

the'

court held to be regular. But 'upon payment- of cofts,

pleading "iffuably
and taking notice of trial within the fame

term, the non-pros tva$ fet afide. Barnes 3I4.

After joinder in demurrer, plaintiff obtained a rule for

the avowant to ftiew caufe why he fhould not difcontinue

on payment of it was objected for the avowant,

that a- difcontinuance in replevin is very: different from a

non-pros,;
and'

that after a difcontinuance, ,
a turit de retorno

habendo could not be awarded. The courts however, did

not enter into that matter, as the parties entered into a ru]e

by
confent,'

to ftay proceedings on payment of the rent ar

rear,
with:.'

cofts. Barnes 171.

In replevin, both plaintiff and defendant may carry down

the record to trial.

The defendant brought down the record, but the plain

tiff did not appear at the affizes; upon which, the defend

ant's counfel infilled ftrongly on a verdict, was com

plied with. But afterwards, upon application by the plain
tiff to fet the verdict afide,

the- court after
hearinp-

the

judge's report, ordered the poftea to be amended,, and a, non

fuit to be returned, inftead of a verdict for the defendant ;
and that he fhould the cofts of the motion. Barnes
«8-

,

'

\
,
'i,''"". -

On motion for judgment as in cafe of a nonfuit, a dif-

timtion was endeavoured to be made from common cafes,
becaufe in replevin defendant might, in the firft inftance,
have carried down the record to trial. Per cur. The act of

parliament has made no diftinetion. Barnes 317.—But the

King's
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Of nonprojjing, nonfuiting, difcontinuing, &c.

King's Bench hold, that the defendant in replevin ought-never

to have judgment as in cafe of a nonfuit, as he himfelf is an
actor,'

and may carry the caufe down. Sayer on Cofts. 142.

The plaintiff's goods diftrained were not replevied, but,
by confent of the attornies on both fides, remained in the

diftrainors hands; and without any writ of refalo or appear

ance in the court above, the plaintiff declared, the defend

ants avowed, and after long fpecial pleadings, andafter

trial of the iffues of the affizes, and a verdict for the

plaintiff, the avowants moved to fet afide all the proceed

ings ; and the rule for that purpofe was made abfolute.

The court held the agreement to be void, a fraud upon the

revenue and officers, and an abufe of the court and the bar;
that they had no jurifdietion, and confequently could not

give judgment. Barnes 451.

Of
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Of the Judgment and Execution in "Replevin.

IF there is judgment for the plaintiff upon
a relitta veriff

catione, cognovit attionem,
nil dicit, he. or*for Want ot a

replication to his plea in bar to the avowry, or upon a de

murrer, a writ of enquiry of damages fhall be awarded.,

Com. Dig. 5 Vol. 303. '

"

Or at the requeft of the plaintiff by the affent of the de

fendant, the juftices may affefs the damages without a writ

of enquiry.

But if there is judgment for the plaintiff in replevin,

quod adhuc detinet by default after appearance, there fhall be

a fpecial writ of enquiry for the value of the goods or cattle

and damages. F. N. B. 69. /. Co. Ent. 611. a.

But where the taking was lawful, the damage
fliall"

he

only for the detainer, as where goods are taken damage fea^

font, and detained after amends tendered. F. N. B. 69;;

T.G. I
If there is a verdict for the plaintiff, the jury ufually affefs

the damages. 2 Saund. 315.
,

Or the jury after verdict may be difmiffed, and damage's

affeffed by the juftices with the defendant's confent.

Or if the jury do not affefs the damages, and the goods,

iffc fhould be detained, the plaintiff may make a fuggeftior,

thereof upon the roll, whereupon a writ fhall go to en

quire of the value of the cattle, iffc. and damages ; upon

which the plaintiff fhall have judgment for both.

If there is judgment for the defendant upon a demurrer

or verdict, or the plaintiff is nonfuited, the defendant fhall

have return irreplevifable ; but if the nonfuit is before ver

dict, the judgment for a return is not irreplevifable. 14 H.

7. 6. b. 34 H.,6. 5. a.

If the diftrefs was for rent, and plaintiff is n'onproffed,

or judgment is given againft him upon demurrer, the de

fendant may have a writ of enquiry according to 17 Car. 7..

c 7. which vide ante. Or if verditt is given for the defend

ant, or the plaintiff is nonfuited after iffue joined, iffc. the

jury impanelled or returned fhall enquire what arrear, and

of what value the diftrefs is, iffc. and after fuch inquifition
he fhall have a fi. fa. elegit, &c.

If the defendant, upon the judgment de retorno habendo,
fue out a writ pro retorno habendo, and the fheriff cahhot

find, the cattle, he may have a capias in withernam, upon the

return of elonga'ta. 2 Leon. 174.

But
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Of the Judgment and Execution in Replevin.

But if the defendant has judgment for a return irreple

vifable, if the owner of the cattle or goods
tenders-

all that

is due on the judgment, and it is accepted, he fhall have a
writ of delivery Sot the goods. 2 Inftit. 107.

So if he tenders the whole upon the judgment, which is

ascertained upon the avowry, and is refufed, . he fhall have

detinue. 2 Inftit. 107.

©f
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AS alfexfernal jurifdietion, whether ecclefiaftical or Ww7,
"

is derived From the crown, arid the
adtniniftrafioh*

pf

juftice is committed to a great variety of courts, hence it hath

been the ,careof the crown, that thefe courts keep within

the fimits and bounds of the
jurifdietion"

prescribed them by
the laws and ftatutes of the realm ; and for this purpofe a

writ of
prohibition was framed fo early as the 3 Ed. 1.

writ iffues out of the fuperior common law courts, to reftrain

all inferior courts, whether ecclefiaftical or, temporal, maritime?:

military, iffc noon a fuggeftion made in the fuperior court,

thkt fuch inferior
court"

hath affumed a greater or .other

poyver than "was entrufted to it by law, or that it hath re

fufed to allow of acts of parliament, or .hath expounded

them contrary their true and proper expofition and in

tent, iffc.Jffc

If inferior courts exceed their jurifdietion, the officer who

executes
the*

fentence, ahd in "feme cafes the. judges, that

give it,
are1 in fuch fuperior courts punifhable, fometimes

at the fuit of the king-, fometimes at the fuit of the party,

fometimes at thef fuit of both, according to the variety of

the cafe. !fOav. '52.

The writ of prohibition is to preferve the right of the

king's crown and courts, "and is intended for the eafe and

quiet of the fubject ; fo that it is the wifdbm and policy of

the law to .fuppofe both beft- preferved when everything.

runs in its right channel, according to the original jurif

dietion of every court. Show. Par. Cdf. 63.
So that prohibitions do not import that the ecclefiaftical or

other inferior temporal court are alia than the king's courts j
but fighifythat the caufe is drawn ad aliud examen than i.t
ought to be : and therefore it is always faid in all prohibit

tions (be the court ecclefiaftical pr ,> temporal to which it is
awarded')-

that the caufe is drawn ad
aliud"

examen contra ci-

ronqm et dignitatem regiam. 2 Inftit. 602.
.
Rol. Rep. 252.

3 Bulf. 120. Palm. 297.

From
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From whence it iffues.

TH E fuperior courts at Weftminfter, having a fuperin-*

tendency over all inferior courts, may, in all cafes of

innovation, iffc. award a prohibition : in this the power of

the King's Bench has never been doubted. F. N. B. 53. 4
Inft. 71.

Alfo the court of Chancery may award a prohibition,

which may iffue as well in vacation as in term time; but

fuch writ is returnable into B. R. or 67. B. Bro. Proh. pi.

6. 4 Inft. 81. Will. Rep. 43.

As the common law courts are not always open, if one

is fued in an inferior court for a matter out of the jurif

dietion, the defendant, if it happen in vacation time, when

only the Chancery is open, may move that court for a

prohibition : but then it muft appear by oath made, that the

fact did arife out of the jurifdietion, and that the defendant

tendered a foreign plea, which was refufed ; and if a pro

hibition has been granted out of Chancery intprovide, of

without thefe circumftances attending it, the court will

grant a fuperfedeas thereto. Will. Rep. 476. pi. 135.

As the jurifdietion of the court of Common Pleas is founded

on original writs out of Chancery, it was formerly doubted,
whe.her it could, without count or plea depending therein,
award a prohibition : but it has been determined by the

unanimous fenfe of all the^W^w, that this court may, upon

a fuggeftion, grant prohibitions, to keep as well temporal

as ecclefiaftical courts within their bounds and jurifdictions ;
and that without any original writ or plea depending : the

common law being in thefe cafes a prohibition of itfelf,
and ftanding inftead of an original. Bro. Proh. pi. 6. Noy
153. 12 Co. 58,108. Bro. Con. pi. 3. 4 Inftit. 99.
2 Brownl. 17. Vaughan 157.

The grand feffions in Wales may alfo fend a prohibition,
and write to the fpiritual courts there, as well as the courts

here may. Sid. 92. Sed vide Cro. Car. 341. Jones 330.

Vau. 411.

In B. R. and 67. B. this difference hath been made, that

in B. R. a prohibition may be awarded upon a bare furmife

without any fuggeftion on record ; but that for a prohibi

tion out of 67. B. there muft be a fuggeftion on record, and

therefore the latter is confidered as the fuit of the party,
and in which he may be nonfuited, and is not difcontinued

by the demife of the king ; but the former is only in nature

of a commiffion prohibitory, which is difcontinued by the

demife of the king. Noy 77. Palm. 422. Latch. 114.

But
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From whence it iffues^

But if an attachment iifues upon fuch prohibition, or the

party puts in bail, then it becomes a private fuit, not dif

continued by the demife of the king ; and after fuch pro

ceeding the party rriay be nonfuit, but not before. Palm,

423. Latch. 114.

Bat per Holt, ch. juft. B.R. a prohibition cannot be

moved for, if it be infifted, till the fuggeftion be entered

on record. Salk. 136.

So for want of a fuggeftion on record the court of B. R.

difcharged the rule to fhew caufe why a prohibition fhould

not be awarded. Hawkins, affignee ofWooldridge, a bankrupt,
againft Blaquire and others, affignees of Sampfon, Hil. 20

Geo. 3.

It bath been faid, that the granting a prohibition is ex

debito jujtitia ; but the better opinion feems to be, that the

awarding
a'

prohibition is a matter difcretionary, i. e. that

from the circumftances of the tafe, the fuperior courts are

at liberty to exercife a legal difcretion herein, but not an

arbitrary one in refufing prohibitions, where in fuch like

cafes they have been granted ; or, where by the laws and

ftat,utes of the realm they ought to be granted. Salk. 33.

pi. 6. Ld.Raym. 220, 578, 586.

It hath been determined in the houfe of lords, that no writ

of error will lie upon the refufal of a prohibition ; but when

a confultation is awarded it is with an idea confideratum eft,

and then a writ of error will lie, becaufe there is a judgment.
Ld. Raym. 545. Salk. 136.

No prohibition can be had, unlefs the party is in danger

by fome fuit actually depending ; and therefore a prohibition

cannot be granted before a libel-,, or appearance to a fuit

below. Salk. 35. pi. 8. March. 24, 25. For a prohibi

tion quia timet does not lie. Allen 56.

It is clearly agreed, that in all cafes where it appears

upon the face of the libel, that the admiralty or fpiritual

court, £S?c. have not a jurifdietion, a prohibition may be

awarded, and is grantable as well after as before fentence;
for the fuperior courts are to take care that the inferior

courts keep within their due bounds. 2 Inft. 602. 2 Roll.

Abr. 318. Noy 137. Sid. 65. Cro. El. Sit. Moor 4b2,
907. Carth. 463. Skin: 299. pi. 2. But after fentence a

prohibition fhall not go, unlefs the want of jeirifefietion in

the court below appears upon the, face of the proceedings.

Burr. Rep 4 pt. 2036, to 2040.

Of
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Of the Suggeftion for a Prohibition.

eHERE the court has a natural jurifdietion of th

, . thing, but is reftrained by fome ftatute, as by 23 H. 8

for not citing out of the diocefe, there the party muft come

before fen ten ce ; for after pleading and admitting the jurif

dietion of the court below, it would be hard and inconve

nient to grant a prohibition. Vide the authorities antea and

67rt>. Car. 97. 2 Show. 145. pi. 153, 155, iffc. 2 Salk.

543. pi. 1. Ld. Raym. 27. Salk. 30. Carth. 33.

When a prohibition is moved for, the method is for the

party to file a fuggeftion in court, ftating the proceedings

that have been had in the court below, and then fuggefting
the reafon why he prays the prohibition ; and upon this the

court grants a rule to fhew caufe why a prohibition fhould

not iffue ; and if upon fhewing caufe it appears to the court

that the furmife is not true, or not clearly fufficient to

ground the prohibition upon, they will deny it ; otherwife

they will make the rule abfolute for a prohibition ; or if the

matter be doubtful they will order the party to declare.

Hob. 67.

The court will not grant a prohibition the laft day of

term, but on motion a rule may be obtained to ftay pro

ceedings till the enfuing term. Latch. 7. 2 Rol. Rep. 456.

The fuggeftion for a prohibition is to the following effect :

The form of a fuggeftion for a prohibition to the bailiffof .

a borough to prohibit him from holding plea in a matter

arifing extra jurifdittionem.

" Great Britain. Be it remembered, that on next

after fifteen days of Saint Martin, in this fame

term, before the lord the king at Wefiminjier,
comes A. B. in his proper perfon, and giveth the

court of our lord the king here to underftand,

that whereas by a certain act of parliament, made

at a parliament holden at Weftminfter the twenty-

fifth day of April in the third year of the reign

of the late king Edward the firft, it was (amongft

other things) ordained and eftablifhed by the au

thority of the fame parliament
" Of great men

and their bailiffs, and other (the king's officers

only excepted unto whom efpecial authority is

given) which at the complaint of fome, or by their

own authority attack other paffing through their

iurifdictiou with their goods, compelling
them to

1

*

anfwer
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anfwer afdre them upon Contracts, covenants and

trefpaffesj done out of their power and their ju-

rifdictionsi where indeed they hold nothing of

them, nor within the franchife, where their power

Is, in prejudice of the king and his crown, and to

the damage of the people : it is provided, that

none from thenceforth fo do ; and if any do, he

fhall pay to him, that by this occafion fhall be

attached, his damage double; and fhall be grie-

Vbufly amerced to the
king*'

as by. the faid ftatute

(amongft other things it more fully appears)
ne-

Verthelefs ohe C. D. not ignorant of the premifes,
but contriving and intending the faid A. againft

the form of the ftatute* unjuftly to vex, opprefs

and weary^ and to draw him into plea in the

court of our lord the king, of record) of the bo

rough of Bridgnorth, in the county of Salop, held

in the faid borough, before the bailiff of the faid

borough, in a certain action Which had arifen and

accrued out of the jurifdietion of that court ; and

alfo the common law of the realm (to every fubject

of right due) to derogate from and abridge, and

the due courfe of law to fubvert, and the iffues

and profits which to the faid lord the prefent

king thereof might happen, and which to his

royal crown efpecially belongeth to diminifh, in

the faid court of our faid lord the prefent king,
of record there, held on in the nineteenth

year of the reign of the lord the prefent king, be

fore the bailiffs of the faid borough, according
to the cuftom of the faid borough, from time

whereof the memory of man is not to the con

trary ufed and approved, levied his certain plaint

againft the faid A. in a certain plea of trefpafs

upon fhe cafe, to the damage of the faid 67. D.

of fifty pounds : and the faid 67. D. by pretence

of the plaint aforefaid, in form aforefaid, levied

and affirmed, then and there caufed and procured

him the faid A. paffing within the jurifdietion of

that court, to be attached and arrefted, and com

pelled the faid A. to appear in the faid court, and

the faid A. of and upon the premifes unjuftly
cori-

ftrained to anfwer. And thereupon in the fame

court, held on the day of

Vol, II. R in
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in the nineteenth year of the reign aforefal^v be

fore the faid bailiffs of the faid borough, the faid

67. D. upon his aforefaid plaint did declare againft

the faid A. in manner and form following; that

is to fay, 67. D. complains againft A. B. (here in

fert the declaration) i£c. which faid plaint now

remains in the faid court depending and undeter

mined, and there in the faid Courtis profecuted by
the faid 67.

"

Whereas, in truth and in fact, the

aforefaid caufe of ation in the faid plaint and de

claration mentioned, arofe and accrued to the

faid 67. D. out of the faid borough of Bridgnorth,
and out of the jurifdietion of that court, that is

to fey, at the parifh of in the faid county
of Salop, and not within the faid borough of

Bridgnorth, or within the jurifdietion of that court.

And whereas the faid A. holds nothing of them

the faid bailiffs, or within the franchife or jurif

dietion of that court. And, whereas in fact, the

bailiffs of the faid borough, or any of them, never

had or hath power to hold the plea aforefaid, nor

to hear and determine the faid plea as aforefaid,

arifing and accruing out of the jurifdietion of the

faid court, by the laws of this realm, nor by vir

tue of any letters-patent of the faid lord the pre

fent king, nor of any of his progenitors or prede-

ceffors, kings or queens of this realm ; nor by
any title of prefcription, from time whereof the

memory of man is not to the contrary ufed and

approved, or any otherwife howfoever; "And
although the faid A. all and fingular the matters and

things by him above fiuggefled hath pleaded in his dif
charge in the aforefaid court

* before the aforefaid

bailiff of the faid borough, and there offered to

verify and prove the fame by undeniable teftimony

* Note : Where there is no defeBus jurifdiaionis, but only tria*

tioms, the defendant muft plead it beiow, and have his plea dif-

allowed, before he can be entitled to a prohibition. But where
there is a defeelus jurifdiaionis, the party has no occafion to plead

it below, before motion for prohibition.—Therefore in the above

precedent given of a fuggeftietn there was no occafion. for that part
of it.

r

and
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and proof; neverthelefs, the bailiffs of the borough

aforefaid, the aforefaid plea and allegation of the

faid A. there to receive or admit altogether re

fufed, and threatened to give judgment in the faid

court, in the faid action, againft the faid A. in

contempt of our lord the prefent king, and to the

great damage of the faid A. and contrary to the

law of this realm, and alfo againft the form of

the ftatute aforefaid ; and this the faid A. is ready
to Verify : whereupon the faid A. humbly imploring
the aid and munificence of the court of our lord

the prefent king, prays fpeedy remedy, and a writ

of our lord the prefent king of prohibition to be

directed to the faid bailiffs of the faid borough, and

other competent judges in that behalf; and alfo

to the faid 67. his counfellors, attorneys, and fo.l-

licitors in this behalf whomfoever, to prohibit

them
.
and every of them, that they, or any of

them, in the faid plea of trefpafs, in any manner

touching the fame in the faid court, before the

faid bailiffs of the faid borough, or any of them,

to proceed, fhould not prefume, nor any further

in that behalf fhould attempt, which to the further

derogation of the crown of his prefent majefty,

of to the contempt of the law, or the lofs or pre

judice of the faid A. might in any wife turn, on

-pain of incurring the punifhment due to violators

of < the law of this realm; but from all further

profecution againft the faid A., in the laid court,

before the bailiffs of the faid borough, or any of

them, fhould utterly defift, and each and every of

them fhould defift; and it is granted to him, iffc.

The form of a fuggeftion for a prohibition to an ecclefia

ftical court On a libel there by a- vicar againft a parifhioner

for fub traction -of tithes, fetting forth that there is a modus

in the faid pari lh, iffc.

"'England'. Be it remembered, that on next,

after days from the day of Eajler, in this

fame term, before our lord the king, ac Wejlmin-

Jler, comes A. B. by his attorney, and

gives the court here to underftand and be in--

formed, that whereas all and all manner of plea?,

R 2 of
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of and concerning any prefcriptions and ouftoms

whatfoever, within this realm, and the cogni

zance of fuch pleas belong and appertain to the

faid lord the king, and, his royal crown, and to

the common law, and ih the courts of our faid

lord the king, of record, ought and have always

been accuftomed to be tried and difcuffed, and
not in any ecclefiaftical court. And whereas on

the ift day of January, 1779, the faid A. B. was,

and from thence hitherto hath been, and ftill is,
feized in his demefne as of fee, of and in divers,
to wit thirty, acres of meadow, fituate, lying
and being, within the parifh of . in the

county of and within the bounds, limits,
and titheable places thereof; and, during the

time aforefaid, was poffeffed of divers cows and

calves, within the faid parifh, and the bounds,

limits, and titheable places thereof. And whereas

within the faid parifh there are, >and from time

whereof the memory of man is not to the con

trary have been, certain cuftoms and modes of

tithing, that is to fay, one certain cuftom, iffc.

[inferting the cuftoms and maduffies, iffc] neverthelefs,

one 67. D. clerk, vicar of the parifh of-

aforefaid, not ignorant of the premifles, but con

triving unduly to aggrieve and opprefs the faid

A. B. againft the due courfe of the law of this

realm, and to draw the cognizance of a plea

which belongs to our lord the king's temporal

courts, and ought there to be tried, difcuffed,
and determined to another trial, on the

day of x779» drew the faid A. B. into
a plea and caufed him to appear in the court

chriftian, before the right worfhipful J.C. mafter
of arts, vicar general, and principal of the epif-

copal or confiftorial court of lawfully
conftituted his furrogate, or fome other competent
judge in that behalf, by craftily and fubtilly li

belling againft the faid A. in the faid court chrif
tian—Firft, that in the year, iffc. [ftate the libel]
and although the faid //. hath alledged. and pleaded

all and lingular the matters above fuggefted and

alledged in the faid court chriftian, in hfs difcharge
of and from the tithes, &c. and offered to prove
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the fame by indifputable evidence ; yet the afore

faid fpiritual judges have altogether refufed, and

ftill do refufe, to admit or receive the fame plea,

allegation, or proof, and endeavour with all their

might to compel the faid A. to pay the faid monies

in the aforefaid libel fpecified, and daily threaten

to condemn the faid A., of and upon the premifes,

in contempt of our faid lord the king and his laws,
to the great damage and injury of the faid A. and

againft the courfe of the law of this realm, and

the cuftoms and preferiptions aforefaid,. all which

faid premifes the faid A. is ready to verify and

prove, as the court of our lord the king here fhall

dire«t : wherefore the faid A, imploring the aid and

affiftance of this court here, prays relief, and his

majefty's writ of prohibition to be directed to the

fajd official principal of the epifcopal confiftorial

court .of -aforefaid, his furrogate, or other
competent judge in this behalf, to prohibit them

and every of them, that neither they nor any of

them do any further hold pleas in the faid fpiri

tual.court, before them or any of them, touching
the premifes aforefaid, or any part thereof, iffc.

For other forms, reflecting other matters, fee the various

books of entries.

& 3
Of



*4« ©f WloMbitian,

Of proving the Suggeftion, and in what Cafes

neceffary, and at what Time.

IF the fuggeftion for a prohibition is to flop a fuit com

menced in the ecclefiaftical court for fubtraction of tythes

or other ecclefiafticaldues, the i^fett. of the 2 iff $Edw. 6. c 13.

requires,
" That if any party do fue for any prohibition

" fn any of the king's courts, that then the fame party,
" before any prohibition fhall be granted to him or them,
" fhall brine* and deliver to the hands of fome of the jufti-

<e ces or judges of the fame court where fuch party
demand-

" eth the prohibition, the very true copy of the libel de-

«'

pending in the ecclefiaftical court, concerning the matter

" whereupon the party demandeth the prohibition, fub-

feribed or marked with the hand of the fame party; and

under the copy of the faid libel fhall be written the fug
geftion, wherefore the party fo demandeth the faid pro

hibition : And in cafe the faid fuggeftion, by two honefi
and fufficient ivitneffies at the leaft, be not proved true in

the court where the prohibition fhall be fo granted, with

in fix months next following after the fajd prohibition

fhall be fo granted and awarded, that then the party that is
" letted or hindered of

his'

or their fuit in the ecclefiafti-

" cal court by fuch prohibition, fhall, upon his or their

"
requeft and fuit without delay, have a confultation grant-

"
ed in the fame cafe in the court where the faid prohi-

" bition was granted ; and fhall alfo recover double cofts and
" damages againft the party that fo purfued the faid prohi-

« bition,
££?<:."

As this ftatute refers to the ftatutes 27
iff 32 H. 8. which

extend to tythes and offerings generally, all fuch tythes

and church duties as are mentioned in thofe ftatutes are as

much within this aft as if enumerated, 2 Inftit. 662,
Comp. Incumb. 600. Dyer 170. b.
And therefore it extends to prohibitions to fuits for fmall

tythes as well as great. Yelv. 102. Ld. Ray. 1172.
So a fuggeftion of a modus decimandi ought to be proved

within/* months, being within this aSt. Noy 148. Teh.
104.

So where the party fuggefted, that he was to pay fo much
upon an arbitrament, being the fame as a modus decimandi.
Roll. Rep. 55.

b

_

But there needs no proof of the fuggeftion where the felt
is for tythes

contrary to common right, or where the
con-

trad of the
party is fuggefted. Teh. 104, 119. % Leon.

29. Hetl, 145. 2 Keb, 134. Lit. Rep. 297.
The
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neceffary, and at what Time.

The fuggeftion need not be proved ftrictly,—proof by
hear-fay is fufficient. Palm. 397.—or that it is fo by com

mon fame. Noy 28. Nor with precife certainty as to all

its circumftances ; but that if it be proved in fubftance, or

in fuch a manner as to fhew that the ecclefiaftical court hath

not jurifdietion, it is fufficient.

And the fuggeftion may be proved by perfons, although
fuch'

perfon^ at the trial may not be able and competent

witneffes. Mich. 27 Car. 2. 67. B. Sharp v. Hobarts.

If a fuggeftion confifts of two parts, one witnefs to one

part, and another to the other

'

part, is fufficient. Vent.

107. .
...

And note : The fix months is according to t.he calendar,

and not lunar months, for this is a computation.which con

cerns the church. Hob. 179.
. 2.Mod. 58. Lit. Rep. 19.

And the fix months commence from the tejle of the yvric, and

not from the time of the rule for awarding it. 2 Ld. Ray.

1 172. 2 Salk. 554. pi. 20, 656. pL 2,

And if the furmife be proved before one of the judges

within the fix months, it is fufficient, although it is not

recorded till after the fix months by. the court,
^ Noy 30.

But it muft be entered in the office. 2 Show. 308.

And proof which is not fufficient may be fupplied with

better within the fix months. Lit.. Rep. 155. ,

1 The plaintiff had obtained a rule to fhew caufe why a

confutation fhould not
go,- for want of the plaintiff's prov

ing his fuggeftion within the fix months, and .

why the

plaintiff fhould not pay-double eofts, caufe fhewn it

appeared, that the declaration had been, by rule, ordered to

be made agreeable to the proceedings in the fpiritual court,
and thereupon aprobibition to iffue. And the court being
of opinion, that the time for proving the fuggeftion ought

to be computed from the time of the amendment, and not

farther back ; the fix months were not expired. So the rule

was difcharged.
Barnes'

428.

R 4 Of
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Of entering the Proof of the Suggeftion,

WHEN the party has proved his fuggeftion before a

judge, according to the 14th feci, oftbeziff %of Edm,

6. c 13. an entry of fuch
proofmuft be drawn out in order tq

be entered of record in court, which is to be done in the

following manner, after the fuggeftiqn and the award of the

writ of prohibition.

" And the writ of the prohibition of tlie lord the king
js granted to hiin,

iffc."

AFTERWARDS, that is to fay, on the

day of in the twentieth year of the reign

of our fovereign lord George the third, ofGreat Brj-
'

tain, France, and Ireland, king, defender of the

faith, iffc. at in the county of

before [the judge] comes, the faid A. B. in his

proper perfon, and to verify, teftify, and prove

his fuggeftion aforefaid, and all and every matter

and thing contained in the fame fuggeftion on

the part of the faid A. B- to be proved,
pro-

duceth three good lawful and fufficient witneffes,

to wit, O. P. of in the county afore

faid, hufbandman, and aged about twenty-four

years, or thereabouts ; j^. R. of the fame place,

labourer, aged fixty years or thereabouts; and

S. T. of the parifh of in the faid

county, farmer, aged forty years and upwards,
before the faid juftice at aforefaid,.

according to the form of the ftatute in fuch cafe

made and provided : which faid witneffes fo as

aforefaid produced by the faid A. B. being then

and there fworn upon the holy Evangelifts, to de-

pofe the truth of and upon the premifes fpecified

?n the aforefaid fuggeftion, fay and depofe, anil

each of them feverally upon his oath faith and,

depofeth in manner and form following, that is
to fay, the faid 0. P. for himfelf, upon his oath

faith and depofeth, that, iffc. [Here enter the

proof of what he fwears.] And the faid J§>, R.

for himfelf upon his faid oath faith and depofeth,

that, £5?cr. [Enter what he fwears to.] Ancf
the faid 0. P. and ^. R. for themfelves feverally
upon their faid oath fay, and depofe, that, iffc.

[Enter what they both fwear to.} And the faid

S. T.
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S. T. for himfelf, upon his faid oath, faith and

depofeth that, £j?f. [The part he fwears to.]
Which faid depofitions tajcen before the faid

[the name of the judge] in form aforefaid,

the faid juftice afterwards, to wit^ in Mi

chaelmas term, in the nineteenth year of the reign

of our faid lord the now king, delivered by his

own proper hands, into the court of our faid lord

the king of the Bench, here to be enrolled of re*

cord.

gworn the day of
in the year of our Lord 1780.

By me——•. »■ • >•,.

Whew
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Where the Suggeftion muft be verified by an

Affidavit.

IN fome cafes the courts require an affidavit to be made

on application for a prohibition, to fupport the fuggeftion.

Per Holt ch. juft. B, R, in Godfrey v. Llewellin. 1 1 W. 3.

the bifhop of St. David's cafe. Where the matter fug
gefted for a prohibition appears upon the face of the libel,
we never infift upon an affidavit; but unlefs it appear upon

the face of the libel, or if you move for a prohibition as to

more than appears upon the face of the libel, to be out of

their jurifdietion, you ought to have affidavit of the truth

of your fuggeftion. Salk. 549. pi. 3.

Upon motion for a prohibition, there muft be an affidavit

that the matter fuggefted to have been pleaded was plead

ed below in the fpiritual court, and difallowed, vide Ld.

Raym. 121 ;. for otherwife, any one might come and fug-

geft a falfe fact, and fo ouft the fpiritual court of their ju-

rifdittion.

In Hynes v. Thimpfon, [mentioned by Afion Jce, in Bug-

gin v. Bennet. Burr. 4 pt. 2039
—

40.] Lord ch. juft, Lee

laid, down the rule to be,
" That if you move for a prohi

bition upon any thing not appearing upon the face of the

proceedings, you ought to have an affidavit of the truth of

the
fuggeftion."

And he cited Godfrey and Llewellin. 2

Salk. 549. in point; and 2 Salk. 551. pi. 13. where Holt

ch. juft. laid down the law to be,
" That wherever the

matter which you fuggeft for a prohibition is foreign to the

libel, you muft plead it below, before you can have a pro

hibition ; otherwife, where the caufe of prohibition appears

upon the
libel."

And lord ch. juft. Lee faid in that cafe of

Hynes v. Thompfon, that he thought it muft either be pleaded
" that there was fuch a

cuftom,"

or an affidavit of it. And

Mr. J. Chappie hinted, that prohibitions had been too eafi-

ly granted : And was of opinion, that there ought to have

been an affidavit to verify the fuggeftion;

In Driver v. Colgate, [mentioned alfo by Afton Jce, in the

fame cafe of Buggin v. Bennett. Burr. \pt. 2039
—

40.]

The court held, that there was no neceffity to plead itfae-

low, in cafes of prohibition for words fpoken where they
av;

by the cuftom actionable, as there is in cafe of a prohibi

tion or fuggeftion of a modus. For in the former cafe, they
cannot go on if the fuggeftion be true; but in the latter

of a modus—if the modus be admitted in the fpiritual court,

they may go on; becaufe the jurifdictioh continues.

Id
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Affidavit. .

In all other cafes, the court laid down a general rule,

'* that the matter muft either be pleaded below, or verified

by Vide Burr. 4'pt. 2040.

As in cafe for a prohibition to the confiftory court of

London, in a caufe for calling a woman
" whore"in Lin-

don, there muft be an affidavit of the cuftom, and alfo that

the words were fpoken there. Theyer v. Eaftwick. Burr.

4/>r. 2032.

In 67. B. on fhewing caufe why a prohibition fhould not

be granted, it was objected that no affidavit was filed

whereby the libel whereupon the plaintiff had moved appear

ed to -be a true copy. Per cur. The objection is good,

Rule difcharged. Eag'lesfieldv. Anderfon, Barnes 427.

Of
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Of granting a Prohibition ahfolutely, or bos
ufque only.

PROHIBITIONS are granted either abfolurely, or hoc

ufque only till fuch an act be done ; the firft of thefe is

peremptory, and ties up the inferior jurifdietion till a con

futation is awarded ; the fecond is ipfia fatto difcharged upon

complying with the act, and that without any writ of con

futation. 6 Mod. 308.

When.a prohibition is moved for becaufe a copy of the

libel is denied, the court requires that oath fhould be made

of the denial, and the prohibition is only quoufque the cdpy
be delivered. Vent. 252. 2 Salk. 553. pi. 19.

The ftat. 2 Hen. 5. flat. 1. c. 3. requires a copy of the

libel in the ecclefiaftical court to be given to the party fued

there. But as this ftatute extends only to the ecclefiaftical

courts, a prohibition was denied to be granted to the admi

ralty court, upon a fuggeftion that they refufed to give the

party fued there a copy of the libel. Ld. Raym. 442.

A prohibition quoufque they give a copy of the libel, if
it be granted before any libel exhibited, does not bind them

from exhibiting any libel ; but after, they fhall not proceed

till they give a copy of it. 6 Mod. 308.

It was formerly held by alj the judges, that when there

was a proceeding ex officio in the ecclefiaftical court, they
were not bound to give the party a copy of the articles :

but the law is otherwife; for in fuch cafes, if they refufe

to give a copy of the articles, a prohibition fhall go quoufque

ihey deliver it. Ld. Raym. 991.

In 67. B. rule was made for civilians to be heard on both

fides in relation to a prohibition. Dr. Lee attended to argue

againft the prohibition ;• but none would attend to argue

for it, as by affidavit appeared. Per Cur. We ought to

hear civilians on both fides, or not at all. Enlarge the

rule : perhaps, when our opinion is known, a doctormay at
tend on the other fide. Afterwards no civilian attending to

argue for the prohibition, the court would not hear doctor

Lee againft it. Barnes 428.

Of*
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Of declaring in Prohibition* &c.

THE court feldom awards a prohibition upon the md-

tion, but generally grants a rule nifi, or that the
ad-

verfe party fhould fhew caufe why it'fhould not be granted.

Cro. El. 16.94. •5^^.247. Ld. Raym. 86. 236. Wil.

Rep. n.pl.2.

Alfo in nice and difficult cafes it is ufual to direct the

plaintiff to declare in prohibition. Cro. El. 736. 4 Mod,

151. Lev. 125. Ld. Raym. 88.—and fo proceed to iffue,
that the merits of the caufe may be brought before -them

with the greater exactnefs, and the court thereby be the bet

ter enahled to judge of the reafonablenefs of granting or re

fufing the Stil. Pratt. Reg. 43. F. N. B. 44.

When the court inclines to grant the motion for a prohi

bition, the defendant has a fort of right to infift that the

plaintiff fhall declare ; but where the court inclines againft

the motion, the plaintiff has no fuch right, for there might

be judgment by default, and the court be obliged to prohi

bit againft their own opinion; and it is no injury to the

plaintiff, as he may apply to another court. The King v.
the Btfhop of Ely. Mich. 30 Geo. 2.

The court is not obliged to give direction for fuch decla

ration, but are abfolute judges of the fufficiency or. infuffi

ciency of the fuggeftion.
'

Leon. 181.

^On fhewing caufe againft a prohibition, the court made the
rule abfolute, with a direction that the plaintiff fhould de

clare in prohibition. He tendered a declaration, but the
defendant refufed it, and applied to ftay the proceedings, as

being willing to fubmit. The other infi'fted he had a "right

to go on, and fo get at the cofts of the motion, which he

could not otherwife have ; but the court ftayed the proceed

ings without cofts; faying, the direction to declare was in

favour of the defendant, who might waive it. Geggev.

Jones. Stra. 1 149. [Vide the ftatute 8 iff t) W. 3. c 11. f.

3. which gives cofts in prohibition upon plaintiff's obtain

ing judgment, or any award of execution after plea pleaded

or demurrer [joined] but the plaintiff can recover no cofts in

prohibition, uniei's he has execution after plea or demurrer

and judgment for him : but then afier fuch judgment and

execution, after plea or demurrer, the colts fhall be taxed

from the fuggeftion, fo as to take in. the motion'. Wills v.

Turner. H~il. 2 Geo. I. C.B.

Where the
party is oidered to declare in prohibition, he

ought not to take out fhe writ, but ferving ihe other-fide

with a -rule is fufficient ; and if in that fuit he obtain judg
ment,
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ment, the judgment is filet prohibitio, otherwife it is quod eat

confultatio ; therefore if the party be excommunicated, the

mandatory part of the writ to affoil the party is not to be

obeyed till after trial had. The Dean and Bijhop of Wells.
Mich. 25 Geo. 2.

It was at the defendant's inftance made part of the rule

whereby a writ of prohibition was granted, that the plaintiff

fhould declare in prohibition. Defendant afterwards de

manded a declaration, and threatened a non pros for want

thereof. Whereupon a declaration was prepared : and when it

was ready he was told by defendant's agent that he need not

deliver it ; but as he had been at the trouble and expence in

preparing it, he delivered the fame, and called for a plea.

Defendant pleaded nothing to the merits, but only that he

did not proceed in the fpiritual court after the prohibition,

gave a rule to reply, and demanded a replication. Where

upon plaintiff applied to the court, and obtained a rule for

defendant to fhew caufe, why he fhould not pay the plain

tiff's cofts of the proceedings in prohibition. Which rule

was made abfolute. The court looked on the plea to be a

fham nugatory plea, and not to the merits of the caufe : the

allegation, that defendant has proceeded, contrary to the pro

hibition, is and muft be put into every declaration of this

kind : but whether he has fo proceeded, or not, is totally im

material. The ftat. 8 iff o, W. 3. c. 10. f. 3. gives cofts

after plea or demurrer : but this is not a plea within the fta

tute. Seed v. Wolfenden. Barnes 148.

In cafes of tythes and fuch fort of matters where many
things are in controverfy, it is very frequent to order the

prohibition to ftand as to part, and a conjultation to go as to

the other part.

If the declaration in prohibition varies from the fuggeftion,
this is naught, and a confuliation fhall be awarded. 7 Mod.

I13. Leon. 128. For the furmife is as the writ.

The declaration in prohibition is founded upon an at

tachment for a contempt, and therefore the declaration 'in

prohibition is a qui tarn declaration, for it fuppofes a con

tempt to the king in
proceeding after the writ delivered.

12 Co. 61.

Where an iffue is joined on a declaration in prohibition,

if the jury find a verdict for the plaintiff, yet they fhall give

no more than one Jhilling damages, for it is in nature of an

iffue to inform the confcience of the court. Carter v.

Leeds. Mich. 2 Geo. 2. But after the plaintiff has had

j udgmeru^
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judgment quodftet prohibitio, he may bring his action upon

the cafe, and recover the damages he has fuftained.

If the jury, upon an iffue joined in a prohibition de modo

decimandi, find a different modus, than that alledged by the

plaintiff, yet the defendant fhall not have a confutation ;

becaufe it appears (that he ought not to fue for tythes in

fpecie, there being a modus found. Vent. 32.

The declaration ought to fhew a place where the defend

ant proceeded, after the prohibition ferved ; otherwife, the

plaintiff fhall not have judgment, though the writ of en

quiry finds damages. I Vent. 348, 350. Ray. 387. 2

Jones 128. 2 Show. 145.

Two perfons cannotjoin in the declaration, where the

caufe of complaint is feveral. Cro. Car. 162.

If the libel be againft feveral parifhioners, who all infift
upon the fame modus, they cannotjoin, but muft have feve

ral prohibitions, Tel. 128. R. Raym. 425;

If there appears caufe for a prohibition, there fhall not

be a confultation, though the declaration be defective for

want of form ; as becaufe. there is not the profert of a deed,
or letters patent. Per Coke. 1 Rol. 332.

After a rule given to declare in prohibition, the defend-

%u? n?y fubm'it, and ftay proceedings. Stra. 1 1 49.

Of
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Of granting a Confultation, &Cj

IF a prohibition be granted without notice to the other

party, and upon motion it appears that there was no caufd

for it, the court will grant a confutation, without putting
him to declare upon the prohibition. Cro. Car. 97.

So, after a prohibition granted; if upon trial the matter

be found for the defendant, generally, a confultdtion fhall

So if the matter found for the defendant varies in words,
but not in fubftance, from the fuggeftion j as if the fug-r

geftion be, that two thirds of the tythes belong to the plaintiff^
and the verdict is two entire parts of all tythes.

So if there be a material variance between the fuggeftion
for a prohibition, and the libel in the fpiritual court) there

ought to be a confultation ; for the prohibition ought to be

founded upon the libel ; as if the libel be for tythes of corn j
and a modus be fuggefted for tythes of hay4 upon dfemurrer to

the declaration in prohibition, a confultation fhall go.

Tel. 79.

So if there be a variance in quantity, as if the libel be

for two hundred faggots of wood* and the fuggeftion be for

twenty only. Tel. 79.

So after a prohibition granted, if it appears that the fpi

ritual court has conufance for part, a confultation fhall go

quoad, &c. 12 Co. 44.

So if, after a prohibition granted, it he not ferved till

fentence and appeal, it cannot be afterwards ufed. Cro*

Jac. 429.

But a confultation fhall not be granted except ih term.

12 Co. 41.

Nor by a judge, but only in court. Ibid.

Nor after a declaration upon a prohibition, it fhall not

be granted upon motion before plea or demurrer. Cro. Car,
238.

Nor fhall a confultation go, where a verdict is found

for the defendant, if it appears upon the whole matter that

the fpiritual court has no conufance; as if a prohibition be

upon a fuggeftion, that all lands in A. are difcharged by a

modus, and there is a verdict for the defendant, becaufe it is
found that all, except ten acres, are within the modus; yet

a confultation does not go for fuch miftake in the iffue, if
the libel was not for tythes of the ten acres. 2 Rol. 320,
L. 5, 15. Hob. 192.

So if the fuggeftion was of unity, ratione cujus he fhall
be difcharged, and a verdict finds that he fhall not be dif-

* charged
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chargec\ ratione inde ; though it be againft
the'

plaintiff; yet

being impertinent, for the fact to be tried was, whether

there was an unity, iffc a confultation does riot go ? 2 Rol.

320. /. 35. IJ Co- 15-

So, though there be an immaterial variance between the

fuggettion and the libel, a confultation does not go: as if the

fuggeftion be for a total difcharge upon the ftat. 31 H. 8.

and recites the libel to be for tvvehty faggots', where it was

for two hundred; for if Was not material for whit quantity
the libel was, when plaintiff dlairris dffcharge for

tlie whole. Tel. 79.

So if the
fuggeftion*

varies in quantity
from'

tlie libel, if
it be conformable to the copy'of the libel delivered by the

fpiritual court, this variance fhall not be a ground for a

tttifuliaiion. 2 Rol. 329; /. 45.

A writ of confultation is to the following effect :

G EO SiGE the third, by the of God, of Great

Britain, France, and Ireland, king, defender of the

faith, and fo forth'.
*

To the right worfhipful

J.C. mafter ofarts, vicar general, and principal of
ficial of the epifcopal or confiftorial court of

■

&c. Whereas 67. D. lately in the court chriftian

before you impleaded A. B. by the the name and
defcription of A. B. of the parifh of in

the county ofDevon, for this, that by the laws,
iffc. [Here fet forth the fubftance of the libel.]
as by the libel of the faid 67. D. amongft other

things more fully appears. And whereas the faid

A. B, has lately profecuted and caufed to be di

rected to you our certain prohibition, out of ouf

court, before our juftices at Weftminfter, that you

fhould no farther hold the plea aforefaid, in the

court- chriftian aforefaid, before you or any thing
farther'

in that behalf attempted, by pretence of

which oiir faid prohibition you have from thence

hitherto delayed, "and yet do delay further to pro

ceed in the caufe aforefaid, as we have underftood,

to the great damage of the faid CD, and to the

manifeft prejudice of the ecclefiaftical liberty.—

Wherefore the faid CD. hath in our court, before

our faid juftices at Weftminfter, humbly befought

V9t.II. S US
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us to grant him our aid and affiftance in this be

half; and we favourably confenting to the peti

tion of him the faid 67. D. and being unwilling
that the cognifance, which to the ecclefiaftical

court in this behalf belongs, fhould be further

delayed by fuch falfe and fubtle affertions ; be

caufe in our faid court, before our faid juftices at

Weftminfter, it is in fuch manner proceeded, that it
is confidered by the fame court, that the faid C.

D. may have our writ of confultation to the court

chriftian aforefaid,our faid writ ofprohibition to the

contrary thereof notwithftanding, whereof the faid

A. B. is convicted, as it appears to us on record.

We therefore being unwilling that the faid 67. D.

fhould be in any wife injured in this behalf, fig—

nify to you, and command, that you may in that

caufe lawfully proceed and further do what you

fhall know to belong to the ecclefiaftical court,

our faid prohibition to the contrary thereof be

fore to you directed in any wife notwithftanding.

Witnefs Sir William de Grey, knight, at Wefiminjier,
the day of, iffc.

Where
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Where a Prohibition may be granted after a

Confultation awarded, and where not, and

of Difobedience to the Writ of Prohibition.

Y the 50 Edw. 3. c. 4.
" It is ordained and ftablifhed;

That where a confultation is once duly granted

upon a prohibition made to the judge of the holy-church, that

the fame judge may proceed in the. caufe by virtue of the

fame confultation, notwithftanding any other prohibition to

him thereupon delivered : Provided always, that the matter

in the libel of.the faid caufe be not engrofled, enlarged, or

otherwife
changed."

Judge of
holy-

church, means fpiritual judge ; and therefore,

this ftatute extends not to the court of admiralty. % BrownL

35-

Sanie judge, means ecclefiaftical judge in general, or per

fon competent, and not to the fame individual perfon. Popi

159. Palm. 418. Latch. 6, 75.

This ftatute hath been conftrued to extend to thofe cafes

only where a confultation hath been lawfully granted ; that

is, upon the right and merits of the thing in queftion, and

not to fuch cafes where for defect of form, mifprifion of a

clerk, mifpleading an act of parliament,. (ffc
,
confutations

have been awarded. 2 Brownl. 26, 247. Leon. 130,

3 Bulft. 182. Moorqij.

And therefore regularly, where a confultation was award

ed upon the merits, the party fhall not have another prohi-

tion upon the fame fuggeftion.

Though he appeals, and then prays another prohibition,

R. Pop. 159. Lat. 6. 1 Rol. 378. Moor 919.

Though the confultation be granted by another court.

Cro. El. 277.

And though he varies in the modus upon which the former

prohibition was had. 1 Rol. 378.

But if a confultation was awarded for want of form in

the fuggeftion, or proceeding thereon, another prohibition

may be allowed. Cro. Car. 208.
So if the confultation -was awarded for-want of proof of

the fuggeftion within the fix months, purfuant to the ftatute

2 iff
2 Edw. 6. the ''plaintiff is not -pcfi„cJueled, but may

bring another prohibition, [but then he.jjiuft pay double cofts

according to the ftatute, Carth. 463.] for, this ftatute of Ed

ward 3, goes to the fuggeftion made upp.n the .fame libel,
and to a confultation duly granted, and not to the cafe of

not having witneffes ready to prove tlie fuggeftion through

§ 2 negligence.
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Confultation awarded, and where not, and

of Difobedience to the Writ of Prohibition,

negligence. But it was faid by Holloway jtift. that after a

confultation awarded for not proving his fuggeftion, is'c.

the party fhall be for ever barred from having another pro

hibition on the fame libel. Comb. 63.

But if, after a confultation for want of proving his fug
geftion, the party appeals, there may be another prohibi

tion to the court, to which the appeal was, upon the fame

fuggeftion. 2 Rol. 500.

So if after a confultation the libel is enlarged or changed.

2 Rol. 207.

So if a confultation goes for a collateral matter, as if the

plaintiff was nonfuited. Com. Dig. 4 Vol. 484. But. Keb. 286.

—If upon the trial of a fuggeftion the plaintiff be nonfuit,

no new prohibition fhall be granted, although the nonfuit

Was occafioned for want of fome of the plaintiff's witneffes,

who were to prove the truth of the fuggeftion, and who

were neceffarily obliged to be abfent.

But where the fuggeftion was for a modus of tythe of

lambs in the parifh, and a confultation went; another pro

hibition fhall go upon a fuggeftion of the fame modus in a

particular farm. 2 Vent. 47. This cafe is reverfed there.

So if a confultation goes, and there be afterwards a new

libel for the fame fpecies of tythes in another year, a pro

hibition fhall go upon the fame fuggeftion as was tried be

fore. Tel. 102.

And if a confultation goes, and the party againft whom,

appeals; the appellee may have a prohibition, though the

appellant cannot have it. Pop. 159. •

So if, after a confultation, the plaintiff pleads the fame

matter (which was fuggefted and found againft him at com

mon law) in the fpiritual court, which is accepted, and

proceeds there for a trial ; the former defendant may
have a

new prohibition : for they cannot try in the fpiritual court,

a matter determined at a trial at law, which was proper to

be there tried, as if a difcharge within 31 H. 8 was fuggeft

ed. 2 Rol. 319. /. 45. Hob. 286.

If the ecclefiaftical court refufe to grant a copy
of the

libel for which a prohibition is granted, and thereupon they.

grant the copy, and afterwards proceed in the caufe, the

matter not being within their jurifdietion, another
prohibi

tion lies. Moor 017.

if
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Confultation awarded, and where not, and

of Difobedience to the Writ of Prohibition.

If the defendant in prohibition dies, his executors may
proceed in the ecclefiaftical court, and the judges of the

court out of which the prohibition was granted will alfo

in fuch cafe make a rule to the fpiritual court to proceed :

But then the plaintiff may, if he pleafes, .have a new pro

hibition againft the executors. Lil. Rep. 155.

The difobeying a prohibition is a contempt to the fu
perior court that awards it, and punifhable by attachment,

which iffues againft the judge and party for proceeding after

fuch prohibition, and for which they are fubject to fine and

imprifonment according to the direction of the fuperior

court. F.N.B. 40. Bro. Att. Pro. pi. 5. 9. 11. and 279.
Tho'

the writ was not directed to the party, ig H. 6. 54. And

fuch attachment may be awarded againft a peer of the realm.

21 Ed. 3. 3 pi. 7.

An attachment was granted upon an affidavit that the par

ty proceeded after a prohibition delivered to him, in a

fuit for a feat in the church, which the plaintiff claimed

by prefcription ; and, upon his appearance and examination

upon interrogatories, he confeffed the matter, and was

fined five marks. Dr. Wainright's cafe. 2"

Jon. 47.

And not only an attachment lies for proceeding in the

fame caufe pending a prohibition, but alfo for inftifuting a

new fuit for the fame thing ; as if a perfon libels for tythes,
and a prohibition is brought, and he libels for tythes of

another year, the firft not being determined, an attachment

fhall be awarded. Leon. ill. Moor 599.

And in an attachment upon a prohibition, the plaintiff

fhall recover damages and cofts againft the party, for pro

ceeding after the writ of prohibition awarded. Cro. Car.
559. 2 Jon, 128. Vent. 348. 3 Lev. 360.

S 2 ©f
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Of the Writ of ^uare Impedit,,, and Appearance

thereto, &c.

A Quare impedit is a pbffeflbry action brought in the Com-

Jj\ man Pleas by all except the king who may.bring it in

B. R. or C.B. F. N. B. 32. E. and is now the only
ufed in cafe of the difturbance of patronage to a church or

ecclefiaftical benefice ; the affize of darrein preferment, which

lies only for difturbance where a man has an advowfoh by
defcent from his anceftors, having fallen into difufe, as the,

writ of qua're impedit is. equally remedial, whether a man,

claims title by defcent or purchafe. 3 Blackft. Com, 246.
"

In order to bring -a quare impedit, the party applies to

the curfitor for an original'

zvrit out ofChancery, which is to

£0 this effect :

'

* -

GEORGE the third, by the grace of God, of
Great Britain, France, and Ireland, king, defender
of the faith, j-jfc. To the. fheriff of —

greeting. Command Thomas, bijhop of
—— r

ana CD. efquire, thatjuftly
and'

without delay
. they permit A. B. to prefent a fit perfon to the

church of ■- in the find county which

is vojd, and in the gift of the faid A. as he faith,
and whereof he complaineth, that the faid b'ifhop
and- CD. unjuftly hinder him ; and unlefs they
fhall fo do, and the faid A. fhall give you fecurity
that his fuit fhall be profecuted, then fummon by
good fummoners the faid bifhop and 67. D. that they
be before our juftices at Wefiminjier,

from*

to fhew wherefore they will not do it, and have

you there the fummoners and this writ.

Witnefs Ourfelf at Weftminfter, the day of
r 1- in* the twentieth year of our

reign,"

* Muft have at leaft fifteen days between the tefte and return,

The
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The fheriff's warrant thereon.

to wit. John Williams, efquire, fheriff of

the county aforefaid, to O. P. gh R. &c. jointly
and feverally, by virtue of his majefty's writ to me

directed, I command you, that you or fome or

or one of you command Thomas, bijhop of
and CD. efquire, that juftly and without delay,

they permit A. B. to prefent a fit perfon to the

church of ———which is void,
and- in

the gift of the faid A! as he faith, and whereof

he complaineth that the faid bifhop and 67. D.

unjuftly hinder him ; and unlefs they fhall fo do,
and the faid A. fhall give you fecurity,* that his

fuit fhall be profecuted, then fummon by good

fummoners the faid bifhop and CD. that they
be before his majefty's juftices at Weftminfter,
from to fhew

'

wherefore they will

not do it. And that you return the fame to me,

fo that I may have there the fummoners and this

precept given, iffc. at, iffc. in, iffc.

By the
fame"

fheriff.

By the flat, ofMarlbridge, 52 H. 3. The fheriff's ought
to make fummons by good fummoners, and return their

names upon the original. 1 Brownl. 158.

And the fummons ought to be ferved on the defendant,
or at the church door. Ibid, 2 Mod. 265.

The defendants may have the common effoin, or de mala

letti. 2 Inft. 124. but no other effoign. 2 Inft. 125.

1 Brownl. 160.

And if the defendants effoin, the plaintiff ought to adjourn

it for 15 days, otherwife he fhall be nonfuited. 1 Brownl.

159. Dal. 8r.

ypon default of appearance, and no effoin, the plaintiff

fhall have an attachment, and afterwards a dijlringas. 2 Inft.

124. 1 Brownl. 128.

And, by the common law, the procefs to compel an ap

pearance was by diftrefs infinite.- Ibid.

But now by theftat. ofMirlbridge, if. trie defendant does

notappear, nor calf an cjfnn on the firft diftrefs, or before,
S 4 tiieie
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there fhall be judgment for the plaintiff, and a * writ to the

bifhop. 2 II. 4. 1 £. 2 /«/?. 124. I Brownl. 158, i)y,
353- *•

But if the party be not actually fummoned, there Ihall

not be judgment upon default at the diftrefs. 1 Mod. 248,

2 Mod. 26*4.

By the common law, and now by theftat. art. ftp. chart.

15. In fummonfes and attachments, there to be 15
days exclufive between the tefte and return at leaft. 2 Inft.

567-

And by the ftat. ofMarlbridge, in quare impedit, or dar

rein prefentment, there ought to be only 15 or 21 days before

the return.

And the fummons ought to be tefted the fame day it iffues,
that

there*

may be no prejudice in refpect of lapfie. Reg. 30. <?.

Bro. Q11. Imp. 151.

If the injury done to the plaintiff, or the delay, arifes

from the bifhop alone, as upon pretence of incapacity, or the

like, then he only is named in the writ.

But if there be another prefentation fet up, then the pre?

tended patron and his clerk are alfo joined in the action.

Or it may be brought againft the pretended patron and

his clerk, leaving out the bifhop.

Or againft the patron only.

But if. is generally brought againft all three
—for if the

bijhop be left out, and the fuit is not determined till fix

months are paft, the bifhop is intitled to prefent by lapj'e-x
but if he is named, and is made a party to the fuit, no

lapfe can poffibly accrue till the right is determined: and

therefore it
is'

always moft advifeable to make him a party.

Cro. Jac. 93.

If the patron is left out, and the writ is only
brought

againft the bifhop and the clerk, the fuit i$ of no effect, and

the writ fhall abate. Hob. 316. For the right of the pqtroq

is the principal queftion in the caufe. 7 Rep. 25.

And if the clerk is left out, and has received inftitution

before the action brought (as is fometimes the cafe) the

patron plaintiff, by his fuit, may recover the right of patron

s', c. A writ ad odmittendum clericum ; but then, before fuch writ,

there muft be a ivrit of inquiry to inquire of fur points, whicll

■lide /ft.
■
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age, but not the prefent turn, for he cannot have judgment

to remove the clerk, unlefs he be made a defendant and party
to tlje fuit to hear what he can alledge againft It : for

which reafons it is the fafer way to infert them all three in

the writ.

If the clerk of the pfeudo patron has not been inftituted,
or if the plaintiff fufpects that the bifhop will admit the de

fendant's, or any other clerk, pending the fuit, he m?y,

immediately upon fuing out the writ of quare impedit, fue

out alfo a prohibitory writ, called a ne admittas ; which re

cites the contention begun in the king's courts, and forbids

the bifhop to admit any clerk whatfoever, till fuch conten

tion be determined. The writ of ne admittas is to this

effeaT

GEORGE the third, by the grace of God, of
Great Britain, France, and Ireland, king, defender

of the faith and fo forth : To the reverend father

in God, Thomas, by divine providence, bifhop of

greeting. We prohibit you, that you ad

mit a perfon to the church of—: which is,
void, as it is faid, and concerning the advowfon

whereof, an action is commenced in our court of

the Bench, between A. B. efq. and you and 67. D.

efquire, until it fhall be difcuffed in the faid court,

Whether the faid advowfon belongeth to the faid

A. or to you and the faid 67. Witnefs Ourfelf at •

Weftminfter, the day of in

the twentieth year of our reign, iffc.

If the bifhop doth, after the receipt of this writ, admit

any perfon, even though the patron's right may have been

'found in a
* jure patronatus, then the plaintiff, after he has

A jure patronatus is a commiffion from the bifhop, which he

is bound to iffue if requefted by either of the contefling patrons,

or their clerks, directed ufually to his chancellor, and others of

competent learning, who are to femmon ajury_of fix clergymen,

and fix laymen, •, to inquire into and examine who is the rightful

patron. 1 Burn. 16, 17.
rbtained
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obtained judgment in the quare impedit, may remove the

incumbent, if the clerk of a ftranger, by writ offcirefacias.
2 Sid. 94. and fhall have a fpecial action againft the bifhop,
called a quare incumbravit, to recover the prefentation, and alfo

fatisfaction in damages for the injury done him by incum

bering the church by inftituting the
pending the

fuit, and after the ne admittas received *.

If one defendant fhould appear before the others, the

plaintiff may declare againft him fimul cum, iffc 1 Brownl.

And note: Summons and feverance lies if one plaintiff

will not fue. 1 Brownl. 158.

And if the writ abates it may be brought by journies ac
compts. Ibid.

The.writ may be general, and the count thereon fpecial,

F.N. B. 33. a. 5 Co. 102. b. 10 Co. 135.

* But if the bifhop has incumbered the church by inftituting a

clerk before the ne admittas iffued, no quare incumbra'vit lies : for

the bifhop hath no legal notice, till tlie writ cf ne admittas is

ferved upon him.

Of
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TH E plaintiff in his declaration muft fhew a title to

prefent. Vi'de Com. Dig. tit. Pleader, 5 vol. 278.

And if he claims a right to prefent againft common right,

he muft fhew the commencement of it ; as if he alledges

prefentations by turns he muft fhew how this commenced,
by'

prefcription, compofition or otherwife. Dy. 299. 3
Leon. 1&3.

And the plaintiff muft fhew a title in him before the

avoidance. Dyer 129. b. Bend. pi. 79.

And if there are feveral plaintiffs, and they vary in title,
the writ abates. R. Mod. 184.

The plaintiff ought alfo to alledge a prefentment by
him-'

felf or his anceftor, or fome other under whom he claims.

Vaug. 7. 17. 57. But though it is generally neceffary to

alledge a prefentment, the want thereof will be cured by a
verdict. Stra. 1006.

In a quare impedit for a united church, the patron ought

to fhew a pfefentation either to the united church, or to

one of the old churches. Videhd. Raym. 201, 202.

A purchafor may alledge a prefentment by the ve'ndori

2 Inft. 356.

And if the plaintiff alledges a prefentment without a pre

cedent title,1 he muft fay it was tempore pads. 1 Mod. 230.

But he need, not, if a precedent title is alledged. R.

1 Mod. 230.

And if a prefentment be alledged by a common perfon he

muft fay, that the clerk was thereon inftituted and inducted.

Bend. pi. 297.

The laft prefentment regularly fhall be mentioned ; and

therefore if the bifhop prefents by lapfe, upon the next

avoidance the patron in quare impedit fhall make mention

pfthat. 3 Leon. 18. Dal. 75.

And the plaintiff ought alio to alledge a difturbance.
- And if the fuit be by an executor or adminiftrator, upon

an avoidance in the life of the teftator, an allegation of the

difturbance in the life of the teftator is fufficient, R. Sav.

9£. Lut. 2.

Of
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Of pleading in Quare Impedit,

* a ^O a declaration in quare impedit the defendants may im,

JL pari— and afterwaids may either join or plead feveral

ly. Bro. Qj Imp. 157, 365.

And they may plead in abatement, or to the action.

But the ordinary cannot plead in abatement, or eaft an

effoin without making himfelf a difturber. Hob. 200. •

Every delendant may plead the general iffue, which is ne

difturha pas ; becaufe the plea doth not defend the wroner

wherewith he ftands charged, and leaves the plaintiff's title

not only uncontroverted, but in effect confeffed ; and the

plaintiff may upon that plea prefently pay a writ to. the

bifhop; or at his choice maintain the difturbance for da

mages. Hob. 162. Faugh. 58.

But the bifhop generally, when made a party to the fuit,
to fhew that he is not a difturber, pfead.s in bar of the ac

tion, that he claims nothing but as ordinary. Hob. 198.

Keil. 43. a. Co. Ent. 498. d. 38 Ed. 3. 2.

He muft difclaim, or admit himfelf a difturber. Rob,

320-

And if he refufes a clerk, without caufe, he is a difturber.

I Leon. 230.

Upon fuch plea by the bifhop, the plaintiff may have

judgment againft him with a writ, but a cefifat executio till

the other pleas are determined. Hob. 320. Vau. 6. Keil,
43. a.

If a ceffat executio is not entered, it is only form. R.

1 Roll. 303.

But if there be not a ceffat executio, it is error, if execu

tion be before the other pleas are determined. Ibid.

If the clerk of the pfeudo-patron has been inftituted, he

generally pleads, that he claims nothing but as perfona in\-

perfonata ex prefentatione of fuch a one.

Or he may plead plenarty of the plaintiff, or a ftranger ;
and by the common law, plenarty, before the writ for any
time, was a good plea. 2 Inft. 360.

But now by the Jlat. Weft. 2. c. 5. It muft be plenarty
for fix months before the action brought to be- a fufficient

bar of the plaintiff's action, to recover the prefentation,
ljj."

the plaintiff prevails.

In pleading plenarty for fix months, by the prefentment,

either of the plaintiff himfelf, or by collation, or by lapfev

by the ordinary, the incumbent need not make title. Noy
30. But where he pleads the prefentment of a ftranger, he
ought to faew title. Tut plenarty, even for fix months, no

pl«a*
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plea againft the king, according to the rule, nullum tempus

tccurrit rcgi. 2 Inft. 361.

The defendant patron, if he does not rely on the general

iffue, or plead a releafe, muft fet up a rr//i? and traverfe

the plaintiffs ; but if he fhews a title, fubfequent to the

plaintiff's, fie need not traverfe the plaintiff's title, for then.

he confeffes and avoids it.

In replying to the defendant's plea and title, it is not

fufficient for the plaintiff to deftroy that title, without

maintaining his own title. Vaugh. bo.

The conteftiug parties go on to iffue or demurrer, and

the proceedings tlierein are the fame as in other cafes ; but

in this action the plaintiff muft recover upon the ftrength

of his own right, and not by the weaknefs of the defendant's.

Vaugh. 7, 8.

Upon the trial the plaintiff is put to make out his own

title; and upon failure thereof, the defendant is put upon

the proof of his, in order to obtain judgment for himfelf,
if needful.

If upon the trial the right be found for the plaintiff, the

jury are to inquire of four things— I. Whether the church is

full. 2. Of whofe prefentanon ; for if it be of the defen

dant's prefentation, h»s clerk is removeable, if made a party
fo the fuit, and the plaintiff commenced his action in due

time, i.e. infra tempus femeftre, by writ. 3. In cafe of

plenarty upon an
.ufurpatjon,

whether fix calendar months

have paffed betwe-n the avoidance end the time of brino-ino:

the acfion ; for if * fix minths have paffed it will not be

be within the ftatute Weftm. 2. which permits an ufufrp.ition

to be diverted by a quare impedit brought infra tempus fe

meftre. 2 Inft. 361. 4.. Of what value yearly the living
is, and this in order to affefs damages according to the

ftat. Weft. 2. befoie which ftatute no damages were al

lowed ; but by tharftatute, iffix months pafs by the difturb

ance of any, fo that the bifhop do confer to the church,

and the patron lofeth his turn, damages fhall be awarded to'

two years value
of.'

the church ; and if fix months be not

paffed, but the prefentment be deraigned within the faid

lim', then damages lhali be awarded to the halfyear's value
of the church.

* Note : In all ecclefiaftical proceedings, a month means a cd-

lendar month -y in
temporal,-

a lunar month.

Of
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Of the Verdict, Enquiry, Judgment, &c.

IF all the defendants make default upon the diftrefs, the
plaintiff has judgment againft all ; for all are fuppofed di-

fturbers. R. Mod. 81. and that without title made. F. N.
B. 38. II. Semb. cont. I Brown- 158

But if the plaintiff recovers upon demurrer, there muft be

a writ of inquiry iffued to inquire of the preceding four points

before the plaintiff has final judgment, and a writ to the

bifhop. R. Mod. 81.

Or after a verdict for the plaintiff, if the jury have omit

ted to inquire of thefe points, there fhall be a writ of in

quiry, and till this is executed, the writ to the bifhop fhall

ftay. 1 Bro. Ent. 327.

If the patron and incumbent confefs the action, or nil

dicunt, Ifc. there fhall be judgment for the plaintiff, and a

writ to the bifhop.

If the church remains void, the plaintiff fhall recover no

damages ; and if the jury affefs them, a remittitur de damnis

muft be entered, 3 Lev. 59. 2 Inft. 362.

The damages are to be recovered againft the difturber;
and therefore if the incumbent counterplead the title of the

plaintiff as well as the patron, the plaintiff fhall recover the

value as well againft him as againft the patron. But no

damages fhall be recovered againft the bifhop, where he

claims only as ordinary
—and note : The king is not within

the ftatute, becaufe, by his prerogative, he cannot lofe his

prefentation. 6 Co. 52.

Of
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Of the Judgment in Quare Impedit, &.c.

I
Fit be found that the plaintiff hath the right, and hath

commenced his action in due time, then he fhall have

judgment to recover his prefentation ; and if the church be

found to be full, by the inftitution of any clerk, to remove

him, unlefs it were filled pendente lite, by lapfe to the or

dinary, he not being a party to the fuit, in which cafe the

plaintiff lofes his prefentation pro hac vice, but fhall recover

two years full value of the church from the defendant, the

pretended patron, as a fatisfaction for the turn loft by his

difturbance ; or in cafe of his infolvency> he fhall be im

prifoned for two years. Stat. Weft. 2. f. 5. /. 3.

If the action was commenced within the fix months, and

the plaintiff have judgment to recover his prefentation, and

the church be full, whereby the former prefentment will

be deraigned, then damages fhall be awarded to the plaintiff,

for half a year's value of the church.

Upon the plaintiff's recovering his prefentation the writ

iffued in confequence thereof is a writ directed to the bifhop,
called a writ ad admittendum clericum, which recites the

judgment of the court, and orders him to admit and infti-

tute the clerk prefented ; and if upon this order he does not

admit him (the clerk being duly qualified) the patron may
fue the bifhop in a quare non admifet,

'
and recover ample fa

tisfaction in damages.

The writ ad admittendum clericum, is to this effect :

" GEORGE the third, by the grace of God, of
Great Britain, France, and Ireland, king, defen

der of the faith, and fo forth. To the reverend

father in God, Thomas, by divine permiffion, bi

fhop of greeting : Whereas A. B. has

lately in our court, before our juftices of the

Bench, aLJVeftminfter, by the confideration of the

fame court, recovered againft you and E. F. clerk,

and 67. D. his prefentation to the rettery and parifh

church of in our county of
——— and

your diocefe, which became vacant, and belongs

to his prefentation : And whereupon it was con-

fidered by our faid court of the Bench, that the;

faid A. fhould have our writ to you the faid bifhop,
the ordinary of that place, to be directed ; and

notwithftanding your difclai.mer, and the claims

of the (aid E. F, and 67. D. or either of them, you
'

fhoalcr
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Of the Judgment in Quare Impedit, &c.

fhould admiT^S"?!!: perfon to the rectory arid parifb

aforefaid, at the prefentation of the faid A. We

therefore command you, that notwithftanding your

difclairner, or the claims of the faid E. F. and

67. D. you admit a fit perfon to the rectory and

parifh church aforefaid, at the prefentation of the

faid A. and how you fhall have executed this our

writ, certify to us on ——— wherefoever we

fhall then be in England. Witnefs Sir ifrilliam

De Grey, knight, at Weftminfter, the

day of in the twentieth year of
our1

reign, iffc.

By the ftat. ofWeftm. 2. c. 30. The judge of nifi prius

has power to give judgment immediately ; yet if he do riot,
upon return of the poftea, judgment may be given by the

court to which the return is made.

If the plaintiff is nonfuited, the judgrrient is peremptory,

and the defendant fhall have a writ ad admittendum clericum

to the bifhop. 1 Brown. 161.
but'

not before title made.

F. N B. 38. K.

But if. he has judgment upon demurrer, he fhall have a

writ to the bifhop prefently.

But the defendant cannot have a writ to the bifhop, if the
quare impedit abates for form, mifnomer, or infufficiency.

R. 7 Co. 27. b. F. N. B. 38. M.

Note: If the ordinary does nothing upon the writ ad

admittendum clericum, the party may have an alias and

pluries, which may be returnable, and after that an at

tachment. Reg. 42. a. 80. F. N. B. 38. c. Dy. 254. b.

350. a.

There was a fijae of 10 /. for a bad return upon the firft

writ, and an alias under the penalty of 100/. 3 Leon,

*39-

If the incumbent, of which the church is full, was not a

party to the writ, he fhall never be removed. Co. Lit.

344- b.

liy the 3 Hen. 7. c. 10. [which gives cofts upon writs of

error brought if judgment be affirmed] If the defendant

bring a writ of error, and the judgment be affirmed, the

plaintiff fhall recover his cofts and damages for his wrongful

delay.

By virtue of this ftatute, the court of King's Bench have,
upon a writ of error, awarded damages according to the

5

"

value
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Of the Judgment in Quare Impedit, &c.

value of the church found by the toMJjftcr. Cro. Jac. 145,

175-

But as the real damages which the plaintiff fuftains is

only the being kept out of the half year's value, the

legal intereft on that feems to be all he is entitled to.

Stra. 931.

t SDf
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Df partition.

Y the ftatute 8 iff 9 W. {. c 31. An act for the eafier

obtaining partition of lands in coparcenary, joint-

nancy, and tenancy in common ; after reciting, that

Whereas the proceedings upon writs of partition between

coparceners by the common law or cuftom, joint-tenants,
and tenants in common, are found by experience to be

tedious, chargeable, and oftentimes ineffectual, by rea

fon of the difficulty of difcovering the perfons and eftates

of the tenants of the manors, meffuages, lands, tene
ments and hereditaments, to be divided, and the defec

tive or dilatory executing and returning of the procefs of

fummons, attachment, and diftrefs, and other impedi

ments in making and eftablifhing of partitions, by reafon

of which divers perfons having undivided parts, or pur

parts, are greatly oppreffed and prejudiced, and the pre

miffes are frequently wafted and deftroyed, or lie uncul

tivated and unmanured, fo that the profits of the fame

are totally or in a great meafure loft ; for remedy where

of, it is enatted, That after procefs of pone, or attachment

returned upon a writ of partition, affidavit being made

by any credible perfon of due notice given of the faid

writ of partition to the tenant or tenants to the action,

and a copy thereof left with the occupier, or tenant or

tenants, or, if they cannot be found, to the wife, fon or

daughter (being of the age of one and twenty years or

upwards) of the tenant or tenants, or to the tenant in

actual poffeffion, by virtue of any eftate of freehold, or

for term of years, or uncertain intereft, or at will, of

the manors, lands, tenements or hereditaments, whereof
the partition is demanded (unlefs the faid tenant in actual

poffeffion be demanded in the action) at leaft forty days

before the day of the return of the faid pone or attach

ment, if the tenant or tenants to fuch writ, or any of

them, or the true tenant of the meffuages, lands, tenements
and hereditaments as aforefaid, fhall not, in fuch cafe,

within fifteen days after return of fuch writ of pone, or

attachment, caufe an appearance to be entered in fuch

court where fuch writ of pone or attachment fhall be re

turnable ; then, in default of fuch appearance, the
de

mandant having entered his 'declaration, the court may
proceed to examine the demandant's title, and quantity

of

his part and purpart; and accordingly as they
fhall. find

his right, part and purpart to be, they fhall for fo much

3
« give
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"

give judgment by default, and award a writ to make

"
partition, whereby fuch proportion, part and purpart,

"

may be fet out feverally : which writ being executed after
"
eight days notice to the occupier^ or tenant or tenants of

" the premiffes, and returned, and thereupon final judg-

"
ment entered, the fame fhall be good, and conclude all

"
perfons whatfoever after notice as aforefaid, whatever

*'
right or title they have, or may at anytime claim to have,

c" in any of the manors, iffc, mentioned in the faid judg-

"
ment and writ of partition, although all perfons con^

"
cerned are not named in any of the proceedings, nor thci

"
title of the tenants truly fet

forth."

By feci. 2. Provided, that if fuch tenant or other fhall

in one year after judgment entered, or in cafe of infancy,

coverture, non-fanity, or abfence, within a year after fuch

inability determined, fhew a good matter in bar of fuch

partition, iffc the court may fet afide fuch judgment ; but

if the fame is confirmed the party appealing pays cofts.

By fett. 3. No plea in abatement fhall be admitted or re

ceived in any fuit of partition, nor fhall the fame be abated

by reafon of the death of any
tenant.'

By fett. 4. If the high jheriff cannot be prefent at the

execution of the judgment in partition, the under-fheriff,

in the prefence of two juftices, may proceed therein—And

in cafe fuch partition be made, returned and filed, the te

nants, before dxvifion, are to remain tenants, under the

fame conditions, and the landlords, ££?£• are to make good

to their tenants the faid parts as before partition made.

By fett. 5. The fheriff's, under- fheriffs, &c are to give

due attendance to the execution of the writ of partition, and

in cafe the demandant does not pay the fees to the. fheriff,
iffc. then the eourt fhall award them, iffc.

The above ad is made perpetual by the 3 £5? 4 Ann. c 18.

fett. 2.

T 2 O
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Of the Writ of Partition, &c.

SINCE the above ftatute, partition has been ufually
made by writ ; before which ftatute it was done either

by writ, commiffton, or confent, and was in many cafes liable
to be defeated.

By the ftatute 31 Hen. 8. c 1. joint-tenants, and tenants

in common, or in right of their wives, are compellable by
writ to make partition.

To proceed to make partition, according to this ftatute,
the demandant or demandants apply to the court of Chan

cery, and fue out an original writ, which is to this effect:

GEORGE the third, by the grace of God, of
Great Britain, France, and Ireland, king, defen

der of the faith, and fo forth. To the fheriff of
■

greeting : If A. B. and 67. D. fhall give

you fecurity, that their fuit fhall be profecuted ;

then fummon, by good fummoners, E.F. that he
be before our juftices at Weftminfter, on the mor

row of All Souls, to fhew wherefore, whereas the

faid A. B. 67. D. and E. F. hold together, and

undivided, the manor of with the appurte

nances, and fourteen meffuages, twelve cottages, fix

teen barns, three dove-houfes, four flables, thirteen

gardens, two hundred acres of land, two hundred acres

ofmeadow, two hundred acres ofpafture, two hundred

acres of wood, one hundred acres of fur%e and heath,
two hundred acres of moor, one hundred acres of bujhy
ground, one hundred acres ofmarfh, one hundred acres

of broom, twenty acres of land covered with water,

twenty pounds rent ; common of pafture for all man

ner of cattle, court-leet, courts-baron, view of frank

pledge, profits and perquifites of court, free warren,
free chace, free fijhery, goods and chattels of felons,
fugitives, outlaws, and thofe which are put in exigent,

Deodands, chattels waified and eftrayed, with the ap

purtenances, in the parifhes of ——— ■

and of which the faid E. F. denieth par

tition to be made between them according to the

* form of the ftatute in fuch cafe made and provided,

and unjuftly permitteth not the fame to be done,

* Or " according to the cuftom of
England"

if parceners by
cuftom.

and



SDf partition. a77

Of the Writ of Partition, &c.

and contrary to the form of the faid ftatute, as

they fay .;
and have you there the fummoners, and

this writ. • Witnefs Ourfelf at Weftminfter, the

day of • in the nineteenth year of

our reign.

Upon this writ the fheriff fhould fummon the tenants, and

upon the return thereof, affidavit of the fervice of fuch writ

fhould be made according to the ftatute, to this effect :

Between \
A. B. and 67. D. demandants,
and E. F. tenant.

/. M. and 0. P. of officers to the fheriff of

■ . feverally make oath, and fay, that they
the faid deponents did on the ~ day of.

■ in the year of our Lord 1779, ferve the

above named E. F. tenant, with the writ of par

tition in this caufe, by delivering to and leav

ing with the faid E. F. a copy of the faid writ,

and acquainting him with the contents thereof;

and thefe deponents did, on the faid day
of in the faid year of our Lord 1779, de

liver to and leave with P. Q. R. S. T. V. &c. the

occupiers of the meffuages, lands, and tenements,
in the faid writ mentioned, a true copy of the

fame writ.

Sworn, iffc

Upon default of appearance in court, the demandants
fhould fue out a pone or attachment, which is to this effect :

GEORGE the third, Sec. To the fheriff of

greeting : Put by fureties and fafe pledges, E. F.
of that he be before our juftices at Weft
minfter in eight days of St. Hilary, to anfwer

A. B. and 67. D. wherefore the faid A. B. 67. D.
and E. F. hold together and undivided the manor

of with the appurtenances, &c. [as in the

writ] of which the faid E. F. denieth partition to

be made between them according to the form of the

Jlatute in fuch cafe made and provided, and unjuftly
T 3 permitteth



275 ©f Partition.

Of the Writ of Partition, &c.

permitteth not the fame to be done ; and to fhew
wherefore he was not in our court before our juf

tices at Weftminfter, on the morrow ofAllSouls laft

paft, as he was fummoned, and have there the

names of the pledges and this writ.

Witnefs, £«??.

This writ fhould be ferved in the fame manner as the writ

of partition was, and the parties fhould be informed of the

contents.

This pone fhould bear tefte on the quarto die pojl of the re

turn day of the writ of partition, and there muft be fifteen

days between the tefte and return of it at leaft ; and by the
ftatute of 8 iff 9 W. 3. ante, there muft be at leaftforty days

between the fervice of the writ ofpartition and the return of

the pone or attachment.

Of
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Of the Declaration ih Partition.

F the tenant or tenants do not within fifteen days after

the return of the pone or attachment caufe ari appearance

to be entered, the demandant or demandants may enter
their

declaration, and the court will proceed to examine his or

their title; and if they find the right with the demandant there

fhall be judgment by default for fo much, and a writ award

ed to the fheriff to make partition.

Or if the defendant appears, the plaintiff muft declare,

The declaration is in the following form :

. to wit, E. F. of in the county aforefaid,

was fummoned to anfwer A. B. and 67. D. of a

plea, wherefore, whereas, the faid A. B. 67. D.

and the faid E. F. hold together and undivided,

the manor of with the appurtenances, iffc.

[fpecify the premifes according to the writ] of

which the faid E. F. denieth partition to be mzde

between them according to the form of the ftatute

in fuch cafe made and provided, and unjuftly permit

ted not the fame to be done, and contrary to the

form of the ftatute : And whereupon the faid

A. B. and 67. D. by their attorney, fay,
that whereas they and the faid E. F. hold together

and undivided the tenements aforefaid, with the

appurtenances, whereof it belongs to the faid

A. B. and 67. D. and their heirs, to have one

moiety of the tenements aforefaid, with the appur

tenances, to hold them
in'

feveralty, fo that the

faid A. B. and 67. D. of their moiety belonging to
them of the tenements aforefaid, with the appur

tenances; and the faid E.F. of his moiety belong
ing to him of the tenements aforefaid, with the

appurtenances ; may feverally apportion them

felves : He the faid E. F. denieth partition there

of to be made between them according to the

form of the ftatute in fuch cafe made and pro

vided, and unjuftly permitteth not the fame to be

done, and contrary to the form of the faid ftatute ;

whereupon they fay, that they are injured, and

have damage to the value of one hundred pounds,

And therefore they bring fuit, iffc.

The declaration by one parcener or joint-tenant againft the

others, muft fhew how they are joint-tenants. Cro. El. 64,

T 4 But
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Of the Declaration in Partition.

:iut not where they are tenants in common, for they claim

', \ leveral titles, and one is not conufent of the others

ufe. R. Cro. El. 64.

So, if they are parceners, iffc a declaration which fhews
that it was the inheritance of the common anceftor in tail,
is fufficient without fhewing how the eftate tail is com

menced. Dy. 79. b.

But if the declaration fays that the plaintiff and defend

ant were feized in fee, where it is found that the defendant

has only in tail, the writ abates, R. Cro. El. 760.

Of
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Of Pleading in Partition.

TO the declaration there can be no plea in abatement,

fince the flat. 8 iff 9 W. 3. c. 31. / 3. Nor fhall

the writ abate by the death of defendant. Ibid.

And if he pleads in bar, he can plead no other plea than

non tenent infimul, for every other plea in bar is tantamount

to non tenent infimul.

Upon which plea iffue may be taken, and the parties

proceed to trial as in other cafes.

But the party may confefs the action, and confent that

partition may be made.

In a writ of partition no damages fhall be recovered, nor

an enquiry of them. Noy 68, 143. for it is a real action,

Of
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Of the Judgment in Partition.

AFTER confeffion of the action or iffue tried for the

plaintiff, .there fhall be judgment quod partitia fiat.

Co. Lit. 167. b.

And thereon a writ fhall iffue to the fheriff to make

partition.——

The judgment in partition.

Therefore it is confidered, that partition be made there

of between them, iffc. And it is commanded to the fhe

riff, that in his proper perfon he go to the manor and

tenements aforefaid, and in the prefence of the parties

aforefaid, being forewarned, if they fhall be willing, the

manor and tenements aforefaid, with the appurtenances,

by the oath of good and lawful men of his county, refpect

being had to the true value of the manor and tenements

aforefaid, with the appurtenances, he caufe to be divided

into two equal parts (or as the cafe is) and one part of

thofe parts he caufe to be delivered and affigned to the faid

A. B. and 67. D. and the other part thereof to the faid E. F.

to be holden to them and their heirs in feveralty, fo that

neither the faid A. B. and 67. D. nor the faid E. F. may
have more of the manor and tenements aforefaid, with the

appurtenances, than it belongeth to them to have; and

that the faid A. B. and 67. D. of their part to them thereof

belonging, and the faid E. F. of his part to him thereof

belonging, may feverally apportion themfelves; and that

that portion, by the faid fheriff fo diftinetly and openly
made, he have here from the day of Eafter in fifteen days,
under his feal and the feals of thofe, iffc.

Of
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Of the Writ de partitionefafienda, &c.

UPON the foregoing judgment, the demandant fhall

have awrit de partitionefaeienda, which is to the follow-

ing3effect :

GEORGE the third, by the grace of God, of Great

Britain, France, and Ireland, king, defender of

the faith, and fo forth. To the fheriff of ■

greeting... Whereas E. F. late of——— in

your county, efquire, was fummoned to be in

our court, before our juftices at Weftminfter, to

anfwer A. B. and 67. D. of a plea wherefore the

faid A. B. and 67. D. and the faid E.F. hold.

together and undivided the manor of—— •

with the appurtenances, [fpecify the premifes

according to the declaration] and the faid E. F.

denied partition thereof to be made between them

according to the form of theftatute in fuch cafe made

and provided, and unjuftly permitted not the fame

to be done, and contrary to the form of the fta

tute, as they faid ; and the faid E. F. * appearing

in ourfaid court, freely confented that partition there

of might be made : Whereupon it was confidered

in our fame court, before our juftices at Weft
minfter, that partition fhould be m«de between them

of the manor and tenements aforefaid, with the

appurtenances. Therefore we command you,

that taking with you twelve free and lawful men

of the neighbourhood of ■ —

aforefaid, by
whom the truth of the matters may be better

known, in yoilr proper perfon you go to the

manor, and tenements aforefaid, with the appur

tenances; and there, in the prefenCe of the par

ties aforefaid, by you to be forewarned, if they
fhall be willing to be prefent, the fame manor and

tenements, with the appurtenances, by the oath of
the faid twelve free and lawful men, refpect being
had to the true value of the manor and tenements

aforefaid, with the appurtenances, you caufe to be

* If there was judgment by default, and the plaintiff declared
and proceeded according to the ftatute, it fhould fo be ftated in
this writ So if he pleaded non tenent infimul, and there was a
verdict againft him.

divided
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Of the Writ de partitione facienda, &c.

divided into two equal parts, and one part of thofe

parts to be delivered and affigned to the faid A. B.

and 67. D. and the other,part thereof to the faid

E.F. to be holden to> them and their heirs in

feveralty, fo that neither the faid A. B. and CD.

and the faid E. F.may have more of the manor

and tenements aforefaid, with the appurtenances,
than it belongs to them to have : And that the

faid A. B. and 67. D. of their part to them thereof

belonging, and the faid E.F. of his part thereof to

him belonging, may feverally apportion themfelves.
And that that partition by you fo diftinctly and

openly made, you have here from the day of

Eajler in fifteen days, under your feal and the

feals of thofe by whofe oath you fhall have made

that partition : And have you there the names of

thofe by whofe oath you fhall have made the fame

partition, and this writ. Witnefs Sir William

de Grey, knight, at Weftminfter, the .

day of in the twentieth year of our

reign, iffc.

Upon this writ, the fheriff ought to give notice to the

parties of executing the fame And he ought to attend

in perfon. But by the ftat. of William 3. ante, the under

fheriff, or one who officiates as under- fheriff, may execute

the fame in the prefence of two juftices.

If the manor to be divided lies intermixt with other

lands, fo that the jury do not know the limits, quantity,
iffc. of the tenements to be divided ; and the owner of the

intermixt lands, iffc will not fhew the certainty of his

lands, yet the jury ought to make partition as well as they
can. Dy. 266. a.

After the partition made, it muft be returned to the court

under the feals of the fheriff's and twelve jurors. Lit- feci,

249.

The return of the above writ.

AT which day here come as well the faid A. B. and

67. D. as the faid E. F. by their attornies aforefaid,
And the fheriff, namely, John Thomas, efquire,

now here returns a certain partition between

the
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the parties aforefaid, of the tenements aforefaid,

by the faid fheriff, by vi*rtue of the aforefaid writ,

and according to the form thereof, by the oath

of twelve free and lawful men of the neighbour

hood of ; aforefaid made : Which

follows in thefe words, to wit, to

wit, I John Thomas, efquire, fheriff of the county

aforefaid, humbly certify and return to his majefty's

juftices, at the day and place in the writ
here-'

unto annexed mentioned, that by virtue of the

faid
writ'

to me directed, on the
>day

of

in the twentieth year of the reign of king
George the third, of Great Britain, France, and

Ireland, king, defender of the faith, and fo forth,
and in the year of our Lord 1780, having taken
with me 0. P. Q. R. S. T. &c. twelve free and

lawful men ofmy bailiwick, and of the neighbour

hood in the faid writ mentioned, by whom the

truth of the matter may the better, be known, in

my proper perfon did go to the manor and tene

ments in the faid writ fpecified ; and there, by
the oath of the faid jurors, in the prefence of the

parties in the faid writ named, by me forewarned

according to the command of the faid writ, and

by their affent, the faid manor and tenements,
with their appurtenances, (refpect being had to

the true value of the fame) I did caufe to be divid

ed into two equal parts, and one part thereof,
that is to fay, all thofe two meffuages, two barns,
and the land thereto belonging, called the .

containing two hundred and twenty acres, two roods, and

feven perches, more or lefs, late in the occupation of
William Jones, and now ofMichael Dixon and his

affigns, and all that meffuage, &c. [fpecifying in

like manner the whole apportionment allotted to

the demandants] ; and ail commons, common

of pafture, woods, under-woods, and trees, ways,

waters, eafements, and appurtenances, to the faid

feveral meffuages, cottages, farms, lands, wood,

ground, and premifes belonging or appertaining,

or therewith ufed and enjoyed ; all which faid pre

mifes are fitu'ate, lying, and being
in——

in my faid county ; and did caufe to be delivered

and affigned to the faid A. B. and 67. D. in the

laid
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faid writ name.d, and the other part thereof, that

is to fay, all the manor of . in the

faid county of with the court baron
of the fame; and all rights, royalties, members,
and appurtenances thereof; and all that barn,
farm, and lands, iffc. &c. [fpecifying the whole

apportionment allotted to the defendant]. All
which faid meffuages, cottages, farms, barns,
lands, woods, grounds, and premifes, are fituate,
lying, and being in the parifh of ■

in my county, I did caufe to be delivered and

affigned to the faid E. F. efq-. in the faid writ

named, to be holden to them and their heirs in

feveralty, as by the faid writ I am commanded ;

fo that neither the faid A. B. and 67. D. nor the

faid E. F. might have more of the manor and

tenements aforefaid, with the appurtenances, than

it belonged to them to have ; and that the faid A.BA
and 67. D. of their part to them thereof belong
ing, and the faid E. F. of his part to him

thereof belonging, may feverally apportion them

felves.

In witnefs whereof as well I the faid fheriff, as the jurors

aforefaid, to this indented partition have fet our

feals the day and year and place above mentioned.

John Thomas, efquire,
fheriff.

Df
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Of the final Judgment in Partition.

UPON the foregoing, return to the writ de partitione

facienda, the judgment of the court is,
" Therefore

it is confidered, that the aforefaid partition be holden firm

and effectual for ever,
iffc."

And therefore this judgment,
when made by writ after the appearance of the party, fhall

not be defeated, Co. Lit. 168. b. 171.4.— even though

made againft a feme covert— Ibid.— or though not equal—«

Ibid.—or -though not equal, and any one of the parties be

an infant. Ibid.

And fo by theftat. 8 iff 9 W. 3. c 31. If made without

Jhe appearance of the tenant, if he does not appear within

fifteen days aft^r the return of the attachment, where an

affidavit was made of notice to the tenant forty days before

the. return of the writ, and a copy of it left with the occu

pier of the land.

But by the fame ftatute, if judgment be in a writ of

partition, without the appearance of the defendant, upon
motion fhewing a probable bar, or that the demandant hath

not title to fo much, within a year after judgment, or (if

the party was an infant, covert, nonfanc, or out of the

realm after the inability is removed,) the court may order

the defendant to plead, iffc.

Or if the demandant's title be admitted, but the partition

appears unequal, the court may award a new partition.

©f
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£>f Crror.

A
Writ of error

lies for fome miftake or fuppofed miftakes

in the proceedings of a court of record; .for to amend

errors or miftakes in a bafe court, not of record^ a writ of
falfe judgment lies; of which hereafter.

A writ ofi error
is a writ of right in all cafes but fehny

and treafon, Salk. 504. and may be had againft the king.

Error lies either in the fame court where the judgment

was, or in a fuperior court- -It lies in the fame court

where the judgment was given, when the error was not for

any fault in the court, but for fome defect in the procefs

of the caufe, other than in the judgment, or for default of a

continuance, Dy. 196. a. or for default in adjudging execu

tion, 1 Rol. 176. 7 H. 6. 30. Yelv. 157. F.N. B. 21. 1.

as for mifprifion of the clerk, or for error in fatt; and

there the writ may be in the fame court, 1 Sid. 208. except

where it was in the Exchequer. 3 Lev. 38.
—But if there

is error in law, or in the judgment of the court, then the

writ lies to a fuperior court—And fuch writ of error only
lies upon matter of law arifing upon the face of the proceed

ings ; fo that no evidence is required to fubftantiate or fup-

port it: For if there has been an error in the determina

tion of the fatts in the caufe, which it was the province of

the jury to determine, the method of obtaining redrefs in

fuch cafe, is not by writ of error, but by an attaint of the

jury, or appealing to the juftice of the court to grant a new

trial, in order to correct the miftakes of the former verdict.

A writ of error lies
from almoft all inferior courts of re

cord in England into the King's Bench. But error does not

lie from any inferior court of record in England into the

Common Pleas,, except in two or three cafes; for which,

vide Com. Dig. Bac Abr. &c. But the better opinion feems

to be, that error lies not into 67. B. in any cafe.

Of
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Of Proceeding in Error from inferior Courts.

IF there is error in the proceedings of an inferior court of

record, application muft be made by the *

plaintiff in er

ror to the curfitor for a writ of error, which writ may bear

tejle before the judgment given ; and this is the ufual courfe

for preventing and fuperfeding the execution; but then

judgment below muft be given before the return of it. 3
Keb. 308. Vent. 96. Latch. 133. For if it fhould be

made returnable before judgment given, it is fuch a fault

as is not amendable. Stra. 807.

Upon a fhort abftraet or pracipe delivered, the curfitor

will make out the writ of error returnable in B. R. as that

court has, by its conftitution, a fuperintendency over all

inferior jurifdietions.

As foon as .the writ is made out, the party who fued it

muft carry it to the prothonotary of the inferior court, and

get it allowed ; and if execution fhould have been fued out,
that officer will alfo grant a fuperfedeas to the fame; but if

no execution fhould have iffued, the allowance of the writ

of error is of itfelf a fufficient fuperfedeas, and no execution

can then be taken out.

Upon a writ of error to remove the record from an in

ferior court, the party removing it need not formerly have

put in bail below; for the ftatutes requiring bail upon pro-

fecuting error, did not extend to the inferior courts of re

cord. But now, by the ftat. 19 Geo. 3. c 70. fi. 5. " No

execution fhall be ftayed or delayed, upon or by any writ

of error, or fuperfedeas thereon to be fued, for the reverf

ing of any judgment in any inferior court of record

where the damages a,re under 10/. unlefs fuch perfon or

perfons, in whofe names fuch writ of error is brought,
with two fureties, fuch as the inferior court fhall ap

prove, before fuch ftay made, or fuperfedeas awarded, be

bound unto the party. for whom fuch judgment was given

in a recognizance to be acknowledged in the fame court

in double the fum adjudged to profecute fuch writ of er

ror with effect; and pay (if the judgment is affirmed

or writ of error nonproffed) all the debt, damages, and

* £3°

It is a certain rale, that all the parties to the fuit be

low, mutt, in all cafes of error, be made parties alfo in the writ

of error; and in cafe of the death of a party, he muft be named,
and his death alledged in the <writ. And if one refufes, he fhould

be fummoned and fevered. Carth. 7. Stra. 606.

Vol. II. - U V cells
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"
cofts adjudged; and all cofts and damages awarded for

"
the delaying of

execution.''

On the return of the writ oferror,
the defendant in error

fhould ferve the plaintiff in error with a rule out of the in

ferior court to tranfcribe the record, who, upon fervice

thereof, fhould befpeak the tranfcript of the record of the

proper officer below, and carry the fame into the office,

and file the fame, if in B. R. with the figner of the writs.

The officer who is to receive and deliver out writs of error

and certiorari, &c. now Mr. Heberben.

The tranfcript fhould be filed before the fecond feal or

the defendant in 'error may apply and get a certificate from the

office, that the writ of error is not returned,
and the tran

fcript brought in ; and may thereupon apply to the curfitor

for a writ of executio judicii directed to the court below, and

commanding them, that, notwithftanding the writ of error,

they proceed to execution on the faid judgment.

The defendant in error cannot tranfcribe the record, i

Wilf. 35. but if the plaintiff does not tranfcribe it, he

muft be ferved with a rule to tranfcribe. But if the tran

fcript of the record is carried in and filed in due time, each

party ought to befpeak a copy thereof, which is made out

at the rate of ^.d. per fheet ; and the defendant in error

fhould then, in order to accelerate the plaintiff in error, fue

out a fcire facias quare executionem non directed to the fheriff

of the county where the original action was brought, and

which is to this effect :

GEORGE the third, by the grace of God, iffc.
To the fheriff of greeting. Whereas

A. B. lately in our court of [the injeritt

court] before the judges of the fame court without

our writ, and by the judgment of the fame court,

recovered againft CD. 10 1. for his damages

which he fuftained as well by occafion of
the net

performing certain promifes and undertakings made by
the faid C. to the faid A. at in your

county, and within the jurifdietion of the fame

court, as for his cofts and charges expended by
him about his fuit in that behalf whereof the faid

C. is convicted, as by infpecting the record and

procefs thereof in our court, before us at Wefi
minjier, now remaining, and which for certain

caufes



©f Crro?. 291

Of Proceeding in Error from inferior Courts.

caufes we lately caufed to be brought in our fame

court before us, appears to us. And now, on

behalf of the faid A. in our court before us, we

have been informed, that although judgment be

thereof given, yet execution of the faid damages

ftill remains to be made to the faid A. Where

upon the faid A. hath befought us, that a proper

remedy may be provided for him in this behalf:

And we, being willing that what is juft fhould

be done in this behalf, do command you, that, by
good and lawful men of your bailiwick, you make

known to the faid 67. that he be before us on-*

———— wherefoever we Jhall then be in Eng
land, to fhew if any thing he has or knows to fay
for himfelf, why the faid A. ought not to have his

execution againft him of the damages aforefaid,

according to the force, form, and effect of the

faid recovery, if it fhall feem expedient to him;
and further to do and receive what in our fame

court before us fhall be confidered of him in this

behalf, and have there the names of thofe by
whom you fhall make known to him, and this

writ. Witnefs, iffc.

If nihil is returned to this writ, the defendant in error may
fue out an alias fcire facias which differs only from the above

in this, that it is faid,
" do command you as before we

have commanded you, that by good and lawful men,
iffc."

If a fcirefeci is returned to the former writ, or there be

a nihil alfo returned to the latter, the defendant in error muft

enter a rule with the clerk of the rules, which is given in the

fame manner as a rule to plead, and which expires in four

days. After the expiration of which, if the plaintiff in
error has neglected to affign errors, the defendant may enter

an award of execution on the roll for the amount of

the judgment below ; but then the defendant in error is not

entitled to cofts, nor is the plaintiff thereby precluded

* A fci. fa. quare executionem non on error from 67, B. and all

other writs and procefs muft be returnable on a general return

ubicunque, and have fifteen days between the tefte asxd.return.

U % from
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from proceeding in his writ of error, but may afterwards

proceed therein and affign his errors, even though execiir

tion be actually
executed ; and in fuch cafe, after affign

ment of errors, joinder in error, and argument thereon, if

the judgment given below be reverfed above, the plaintiff
in error fhall have reftitution of all he hath loft by reafon

of the execution.

On motion to fet afide an execution taken out upon a

judgment in a fcire facias quare ex. non, becaufe they had

affigned errors before. On reference to the mafter, he re

ported an old rule, that if the party pleads to the fcire facias,
and it goes againft him, execution may be fued out ; but

that the writ of error fhall go on notwithftanding. Where

upon the court, in confideration of the delay, eftablifhecj it
as a ftanding rule, for the future, that if upon the return

of the fcire facias the plaintiff affigns his errors, then all

farther proceedings fhall be ftayed upon it; but where he

fhufes to ftand out upon pleadings to the fcire facias, exe
cution fhall go if it be adjudged againft him. Gardner v.

Claxton, Stra. 391. vide alfo Stra. 679. Parker y. Stanton,
Ld. Raym. J414.

Of
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>UT to prevent the plaintiff in error from reaffuming the

proceedings after the rule is out,
upon-default made upon

the fcire feci, or upon two nihils returned, the better way
for the defendant in error to proceed is, to non-pros the writ

of error, which is done by getting another rule from the

mafter [after the former rule is outj upon the back of the

tranfcript of the record for the plaintiff \r\ error to affign er

rors de recordo. Enter this rule with the clerk of the rules,

and ferve a copy thereof on the plaintiff'in error's attorney;

upon which, if the plaintiff in error does not affign his er

ror's within four days, the defendant may fign a non-pros,

and then may have his cofts taxed and allowed.

The entry of a non-pros in error from an inferior court,

after two fcire facias 's and nihils returned, is in this man-

■ ner :

Hilary term, twentieth of George the third.

cc

England, to wit. 67. D. puts in his place William Lyon,
his attorney, to profecute his writ of error againft

A. B. in a plea of trefpafs on the cafe.

England, to wit. The faid A. B. puts in his place

George Hodgfon, his attorney, againft the faid C.D,
on the faid writ of error in the plea aforefaid.

England, to wit. Our lord the king hath fent to the

judges of his court of — [name the infe

rior court] his writ clofe in thefe words,
"
to

wit,"

George the third, iffc. [here copy the writ

of error, and the tranfcript of the record, ac

cording to the office copy thereof] afterwards, to

wit, on next, after the octave of Saint Hi

lary, in this fame term, before our lord the king
at Wefiminjier, comes the faid A. by his attorney

aforefaid, and fays, that execution of the faid

judgment ftill remains to be made to him ; there

fore he prays the writ of our lord the king, to be

directed to the fheriff of the faid county of •

to warn the faid 67. to be before our lord the king,

wherefoever, iffc. to fhew if any thing he has or

knows to fay for himfelf, why the faid A. ought

not to have his execution thereof againft him cf

U 3
hu
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his damages, cofts and charges aforefaid, accord

ing to the force, form and effect of the faid reco

very ; and it is granted to him, iffc by which

it is commanded to the fheriff of the county
Scire fadai \ of ,

that by good and lawful men
awarded. J 0f his bailiwick he make known to the

faid 67. that he be before our lord the king on

wherefoever, iffc. to fhew in form aforefaid,

if, iffc. And further, iffc. the fame day is given

to the faid A. iffc at which day, before our

lord the king at Weftminfter, the faid A. comes by
his attorney aforefaid, and the fheriff of the faid

Nihil re- 7 county of—'■
,
to wit, 0. P. efquire

turned. J returns, that the faid 67. hath nothing in

bis bailiwick, by which he can make known to

him ; nor is he found in the fame : Therefore, as

before, it is commanded to the fheriff of ■

aforefaid, that by good and lawful men, ££?c. he

Alias fcire facias 1 make known to the faid C. that

awarded. 3 he be before our lord the king,
on wherefoever, iffc. to fhew in form

aforefaid, if, iffc And further, &c the fame

day is given to the faid A. iffc. at which day, be

fore our faid lord the king at Wefiminjier, the faid

A. comes by his attorney aforefaid ; and the fheriff

of the faid county of to wit, the faid 0. P.

Nihil re- 1 efquire, likewife returns, that the faid

turned. J q. hath nothing in his bailiwick, by
which he can make known to him, nor is he found

in the fame : and the faid 67. although on the

fourth day folemnly required, came not, but

made default : and upon this the faid A. faith,
that the faid 67. hath not yet affigned error or

er-

Day given to af- Trors in the faid record and
proceed-

fign errors. i ings. Therefore a day is given to

the faid parties, before our lord the king at Wefi
minjier, until, &c [the day in the rule given by
the mafter] to wit, to the faid 67. to affign error

or errors in the faid record and proceedings,
iffc.

At which day, before our lord the king at Wefi
minjier, the faid A. comes by his attorney

afore

faid ; and the faid 67. at that day, although fo

lemnly demanded, comes not, but makes default ;
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and herein of
'

non-pr'offing theWrit ofError.

nor doth he further profecute his faid writ of error

againft the faid A. , It is therefore confidered,

, ,
,.

i that the faid 67. be in mercy, and that
Judgment. < . .

,
.

,
' >.

t the faid A. have therefore his execu

tion againft the faid 67. of his damages, cofts and

charges, according to the force, form and effect

of the faid recovery, iffc. And it is further con

fidered, that the faid A. recover againft the faid 67.

- pounds, adjudged to the faid A. by the
court of our faid lord the king now here, accord

ing, to the form of the ftatute, for his damages,
cofts and charges, which he hath fuftained by
occafion of the delaying the execution of the faid

judgment, by pretence of profecuting the faid writ

of error, and that the faid A. likewife have exe

cution thereupon,
iffc."

U 4 Of
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and herein of affigrting Errors, and making

up the Error-book, &c.

F the plaintiff in error appears and proceeds, the next

ftep is to affign errors. An affignment of errors may be

either general or fpecial, and in either cafe muft be figned

by counfel.
The plaintiff may affign for error, error in fatt, or error

in law. F.N. B. 20. E. But he cannot affign both, for this

will be double. 1 Rol. 761. /. 35. 1 Lev. 105. 76. 1 Sid.

Nor Can he affign feveral errors infatt, but he may feveral

errors in law. F. N. B. 20 E.

In error from an inferior court, the plaintiff in error can

not alledge diminution of the record. Sid. 40. 147. Nor

can the defendant ; but the court, if they fee occafion, may
award a certiorari ad informandum confeientiam.

Nor can he affign for error matter contrary to the record.

Cro. Jac. 21. 1 Lev. 76. I Salk. 262. I Lev. 313. Cro.

Jac. 244.

Nor matter which he might have pleaded. 1 Rol. 762.

/. 40. Though judgment were by default. Though Dub.
Cro. Jac. 547.—But Carth. 124. fays—Not matter which

might have been pleaded in abatement.

An affignment of errors is in the place of a declaration in

error, and muft be engroffed and delivered over to the de

fendants on treble-penny ftamped paper ; the entry whereof

is in this form :

Hilary term, twentieth George the Third.

Stormont andWay.

,s And the faid 67. by William Lyon 1. is attorney, comes and

fays, that in the record and proceedings aforefaid.
It/**'*

and alfo in giving the judgment aforefaid, there

is manifeft error in this, to wit, That the decla
ration aforefaid, and the matters therein contained,
are not fufficient in law for the faid A. to main

tain his faid action againft the faid 67. there is
alfo error in this, that by the record aforefaid

here fent, it appears, that the judgment aforefaid,
in the plea aforefaid, in form aforefaid given, was

given for the faid A. when by the law of the land

of this kingdom of England, judgment in the plea

aforefaid
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aforefaid oucht to have been given for the faid 67.

againft the faid A. and fo the judgment aforefaid

is erroneous ; and hereupon the faid 67. alfo prays,

that the judgment for the faid errors, and other

the errors in the record and proceedings aforefaid,

may be reverfed, annulled, and fet afide, and

that he may be reftored to all things which he

hath loft by occafion of the faid judgment,
iffc."

George Bond.

If plaintiff in error moves to amend his affignment of er

rors, it is always on payment of cofts, for ne comes for a

favour of the court. Fuzgib. 268.

The tranfcript on record ought to be entered by the

plaintiffin error the fame term it is brought into the office ;

but if he neglects fo to do, the defendant in error may enter

it.

As foon as the tranfript is entered, and the plaintiff hath

alfo affigned his errors, and entered the fame on record ; and

if the defendant does not immediately plead or join in error,

the plaintiff may fue out a fcire facias ad audiendum errores,

which is to this effect :

GEORGE the third, iffc. To the fheriff of

greeting : Forafmuch as in the record

and proceedings, and alfo in the giving of the

judgment in a certain plaint lately levied in our

court of ■ before the judges of the fame

court between A.B. and 67. D. of a plea of tref
pafs on the cafe, manifeft error, as it is faid, hath

intervened to the great damage of the faid 67. as

by his complaint we are informed, which faid re

cord, and proceedingstherein, we have, for certain

reafons, caufed to come in our court before us;

and we, being willing, if any error there be, to

correct the fame, and co do unto the parties afore

faid full and fpeedy juftice in this behalf, do

command you, that, by good and lawful men of

your bailiwick, you make known to the faid A.

that he before us in 1 wherefoever v.e

fhall then be in England, i'o hear the proceedings

3 aiorcfai
,
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aforefaid, if it fhall feem expedient unto him ;

and further, to do and receive what in our faid

court before us fhall be confidered of him in this

behalf, and have there the names of them by whom
you fhall make known unto the faid A. as afore

faid ; and this writ. Witnefs, is'c.

If the defendant in error does not come in and plead, or

join to the affignment of errors upon the return of the fcire

facias ad audiendum errores, the plaintiff may have an alias

fcire facias, iffc. and upon default thereto, the plaintiff in

error muft proceed to argument, and will be heard ex parte.

After judgment for the defendant the plaintiff brought

error, and affigned infancy in defendant, and appearance by
attorney, then took out a fci fa. ad aud. errores; and after

a fcire feci returned, entered the default ; and on producing
the record, the judgment was reverfed on motion, without

making it a concilium, or putting it in the paper. Walmf-

ley v. Rofen, Stra. 1210.
If the errors affigned are fpecial, the joinder in error muft

be figned by counfel, and ingroffed on ftamped paper,

and then delivered over to the plaintiff's attorney : but if

the errors affigned are general, the defendant's attorney may
join in error directly, and deliver the common joinder in

nullo eft erratum, on a treble penny ftamped paper, to the

plaintiff's attorney, paying him 2 s. 4 d. for entering the

fame on record.

Stormont and Way.

Hilary term, twentieth George the Third.

A. B.l

ats. > There is not any error.

CD.)

George Hodgfon, attorney for the

defendant in error.

The joinder of " in nullo eft
erratum"

to an affignment of

error in fatt, is a confeffion thereof, if the error in fact be
well affigned ; for if error in fact be affigned, and the de
fendant in error would deny it, he fhould not join in nullo

fi
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eft erratum ; but ought to take iffue upon it, fo as to have it

tried by the country. Sid. 93. Raym. 59.

But if the affignment is of an error in fatt, and that be

ill affigned,
" in nullo eft

erratum"

is no confeffion of it ;

as if it be affigned, that fuch a one, at the time of the re

turn of the venire, was not fheriff, and the record be re

moved ; there, in nullo eft erratum is no confeffion of that

fatt ; becaufe the record thereof is not in court, that being
no part of the record, for the plea is in nullo eft erratum in

recordo. Cro. Jac. 12. 29. 521. Raym. 231. Cro. Car.

421. Rol. Abr. 758.

Alfo if an error in fatt, that is not affignable, be affigned,
and in nullo eft erratum be pleaded, it is no confeffion ; as

if it be that on fuch a day there was no court

fitting ; becaufe that is againft the record, and then in nullo

eft erratum is only a demurrer. So if a man fays, he did

not appear, and the record fays he did, in nullo eft erratum

is no confeffion, but a demurrer, becaufe it is againft the

record. Vide Bac Abr. title Error, 2 vol. 218. and autho

rities there cited.

If the plaintiff in error therefore affigns error in fatt,
which is affignable, and the defendant would not confefs it,
he muft not join in nullo ejl erratum, but plead thereto, and

then the parties go to iffue upon the error in fact, the record
is made up, as in other cafes, and the matter goes to a

But where the defendant joins in nullo eft erratum, the

parties thereupon are at iffue in law for the determination of

the court; and in fuch cafe either of them may enter the

fame on record, and move for a concilium, or day, for ar

guing the errors. Then the caufe for argument muft be

entered with the clerk of the papers, and error-books made

up and delivered to the refpective judges of the court, in

like manner as upon argument of a demurrer *.

The defendant in error cannot give a rule to affign errors,

before he has given a rule on the fire facias quare executionem

non.

* For the inftru&ions to do which, vide title Demurrer, &.c. in

the firft vol.

A
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A rule to affign errors was fet afide, becaufe given before

any rule on the fcire facias quare executionem non. Marfhal

v. Cope, Stra. 917.

If the plaintiff in error,
on being ferved with a rule for

that rlurpofe, affigns his errors, and the defendant joins in

nullo eft erratum,
in making up the record, purfue the fore

going
precedent of non-profs as far as the day given upon the

rule, and then go on with the joinder in error, is'c. in the

following manner :

" Whereupon the hid A. B. by George Hodgfon his attorney,

comes and faith, that neither in the record and

proceedings aforefaid, nor in the giving of the

judgment aforefaid in any thing is there error;

and he prayeth, that the court of our lord the

kin? now here may proceed to the examination,

as well of the faid record and proceedings afore

faid, as of the matters aforefaid above affigned for

error ; and that the judgment aforefaid may be in

all things affirmed. But becaufe the court of our

faid lord the king now here are not yet advifed of

giving
their judgment of and upon the premifes,

therefore a day is given to the faid parties to be

before our lord, until, iffc. wherefoever,

£5?c. to hear judgment thereof; for that the court

of our faid lord the king is not yet advifed thereof:

at which day came here into court, as well the

faid C as the faid A. by their attornies aforefaid ;

upon which the premifes being confidered, as well

the record and proceedings aforefaid, as the judg
ment aforefaid on the fame given, and the caufes

before for error affigned, being by the court of

our lord the king here diligently examined and

fully underflood ; it feemeth unto the court of

our faid lord the king here, that the judgment

aforefaid is not in any wife vicious or defective ;

and that in the faid record there is not any thing
erroneous. Therefore it is confidered by the faid

court of our lord the king, before the king hinw

felf now here, that the judgment aforefaid in all

things be affirmed, and do ftand in its full force

and
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and effect (the faid caufes above for error alledged

in any thing notwithftanding) ; and it is further

confidered, that the faid A. B. do recover againft

the faid 67. D. fixteen pounds ten fhillings, by the

court of our faid lord the king now here adjudged

to the faid A. at his requeft, for his cofts and

charges which he hath expended by reafon of the

delay of the execution of the faid judgment, and

by the profecution of the faid writ of error.

Upon affirmance of the judgment, the defendant in error

may take out his execution, either a fi. fa. ca. fa. or elegit—

which writ of execution recites the former judgment below,
the removal of the record into the court above, and the

affirmance thereof, together with the cofts given upon the

affirmance.

If judgment were given below for
the'

defendant, and the

plaintiff brings error, and thereupon the court reverfes the

former judgment, the court above gives fuch judgment as

the court below ought to have given—and then there is no

cofts upon the writ of error, but only the cofts of the ori

ginal action given. Wyvill v■. Stapleton, Stra. 617.

On writs of error from Inferior courts, the fuperior court

takes notice of the laws and cuftoms of inferior courts ; but

otherwife upon removal of a caufe by habeas corpus. Salk.

369.

Of
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Common Pleas into the King's Bench.

F an erroneous judgment is given in the Common Pleas,
the writ of error, in all cafes, is made returnable into

the court of King's Bench.

In order to bring error, the attorney for the party fuing.

it finds the number of the judgment roll from the doggett

of the prothonotary's office, and thereby finds the roll in

the treafury, of which he makes a copy, and thereupon the

curfitor makes out the writ of error. Comp. Att. 63.

Which may be fued out before judgment, but judgment

muft be given before the return of it. 3 Keb. 308. Vent.

96. Latch. 133.

When the writ of error is
obtained from the curfitor, you

muft get it fealed, and then carry it to the clerk of the errors,

and pay him his fee for the allowance of it, who will give

you a notice in writing of fuch allowance ; after which you

fhould ferve the other party's attorney with a copy of the

writ, and allowance thereof, which fhould be ferved imme

diately ; for till it is ferved it is no fuperfedeas to the execu

tion ; nor is it a fuperfedeas in many cafes, unlefs bail be put

in by the party fuing the ivrit of error.

Of
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THERE are feveral ftatutes requiring bail to be given by
the party profecuting error to reverfe a judgment; in

order to underftand which I fhall ftate the ftatutes in their

order, and give feveral of the determinations of the courts

upon thofe ftatutes.
The firft ftatute requiring bail on error, is the 31 El. c. 3.

f. 3. which enacts,
" That before any allowance of any

writ of error, or reverfing of any outlawry be had by plea

or otherwife, through or by want of any proclamation to be

had or according to the form of this ftatute, the de

fendant in the original action fhall put in bail, not only to

appear and anfwer to the plaintiff in the former fuit in a

new action to be commenced by the faid plaintiff, for the

caufe mentioned in the firft action, but alfo to fatisfy the

condemnation, if the plaintiff fhall begin his fuit before

the end of two terms next after the allowing the writ of

error, or otherwife avoiding of the faid
outlawry."

The next ftatute requiring bail on error is the 3 Jac. 1.

c. 8. entitled
" An act to avoid unneceffary delays of exe

cution"

—

whereby it is enacted,
" That no execution fhall

" be ftayed or delayed upon or by any writ of error, or

" fuperfedeas thereupon to be fued for the reverfing of any
" judgment given in any action or bill of debt upon any
" fingle bond for debt, or upon any obligation with condi-

"
tion for the payment of money only ; or upon any action

"
or bill of debt for rent, or upon any contract fued in any

"
of his highnefs's courts of record at Weftminfter, or in

"
the counties palatine of Chefter, Lancafter, and Durham;

f or in the courts of great feffions in any of the twelve fhires
"
of Wales, unlefs fuch perfon or perfons, in whofe name

"
or names fuch writ of error fhall be brought, with two

?' fufficient fureties, fuch as the court (wherein fuch judg-

'■ ment is or fhall be given) fhall allow of, fhall firft, be-

" fore fuch ftay made or fuperfedeas to be awarded, be
" bound unto the party tor whom any fuch judgment is

"

given, by recognizance to be acknowledged in the fame

J*

court, in double the fum adjudged to be recovered by the
" faid former judgment, to profecute the faid writ of error

V with effect; and alfo to fatisfy and pay (if the faid judg-

"
ment be affirmed) all

and Angular the debts, damages, and
"

cofts adjudged upon the former judgment : and all cofts

'«
and damages to

be"

alfo awarded upon the delaying of ex-

f«

This
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This ftatute requires only bail to be given upon error to

reverfe any
judgment of debt upon any Jingle bond for debt,

or obligation with condition for payment of money only, or attion

of debt
for rent, or upon conlratt.

Therefore bail in error on a judgment in debt on bond,
are each bound in the fum recovered, that being double the

fum due. I Wtl. 213.

But bail is not requiiite upon bringing a writ of error

Upon a judgment in an action of debt founded upon a prior

judgment, Burr. Rep. 4 pt. 1548. becaufe this is cafus omifi-

fus out of this act, which is to be taken literally and not

extended by conflrucfion. Ibid.

A bond given by a third perfon, to a third perfon, as

collateral fecurity for a debtor's paying his creditors 15 s. in

the pound upon a liquidated total of his debts, is a bond

with condition for the payment of money only within this

aet> Therefore, bail requifite. Burr. Rep. 4 pt. 746.

—And it's being payable by inftalments, makes no dif

ference.

No bail is requifite in bringing a writ of error upon a judg
ment in debt on bond conditioned for performance of cove

nants, or upon a bail-bond—becaufe thefe bonds are not con

ditioned for the payment ofmoney only.

But if the defendant brings error after judgment againft

him in an action upon a bottomree bond, he muft put in bail;

becaufe, the contingency having happened, this is now, in

every refpect, a bond for the payment of money. Stra.

476-

Motion for leave to take out execution, no bail being
put in on a writ of error brought by defendant, the ac

tion being in debt on bond, conditioned only for payment

of money according to the true intent and meaning of an

indenture, and not performance of covenants. On fhewing
caufe, the court held that bail was requiied by 3 Ja. 1. If

the bond had been generally for performance of covenants

in an indenture, and the only covenant in that indenture

had been for payment of money, bail muft have been given

on error. But the court gave time to put in .bail.Barnes 98.

The condition of a bond was for the payment of 500/.

at fuch a day, being the fame mentioned in certain inden

tures of fuch a date. And error being brought, the plain

tiff in error would have been excufed from giving bail,
becaufe the words of 3 Jac. 1. are

••' bonds for payment of

money
only;"

whereas, this was rather a bond for perform

ance
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ance of covenants. But the court held, that bail ought to
be given; for the material part -of the condition was the

payment of 500/. and the other words were only added to

fhew they were not diftinet debts, but only different fecu-

fities for the fame. Dejbofder v. Ho'rfey. Stra. 959.

Action upon an infimul computajfet in C B. error brought

in B. R. after judgment for the plaintiff—and upon the

queftion of bail being requifite—Per cur. This cafe is out

of the ftatute, for the debt recovered did not accrue by any
contract or other duty certain at firft, but merely upon an

account between the parties, which account has reduced

divers uncertain fums to one certainty
—Therefore, as the

action was founded upon the account, which is uncertain,

this cafe is out of the ftatute ■ The fame law

in debt upon an award, when the arbitrators have reduced

divers controverfies to be recompenfed by one fum :
Tho'

this is a debt, yet it is not fuch a one as is intended by the

ftatute, which muft be a debt certain at firft. Yelv., 227.

2Buift:S3.

The original action was in debt on bond conditioned to

pay fo much money as J.S. fhould declare to be due on

an account ; and, after pleadings below, error was brought

on the judgment. And by all the judges, except Keeling,
the plaintiff in error muft put in bail, or execution may go;

for this obligation is made for the payment of money only,

which, though not certain when the obligation was made,

is yet certain before the action brought. 1 Lev. 117. 1

Keb. 613,' 690.

Thecondition of a bond was to perform covenants in an

indenture; and amongft the reft was one for payment of

money, and the other were collateral ; and the breach affign

ed, wasfor the non-payment of the money : Yet, on error brought
upon the judgment, no bail was taken; for per Holt— this

is not a condition for the payment ofmoney only, but to do col

lateral acts. It is true, the breach affigned is for paying
the money; and therefore, the cafe upon the pleadings is the

fame as if the condition had been for the payment of money

only, yet the condition is not for payment of money only.

Carth. 28.

The condition of a bond was to pay for fo much beer as

fhould be delivered to S. not exceeding 100/. After judg
ment upon demurrer below, error was brought. Et per cur.

No bail requifite. This fum was not certain even at the

Vol. II. X time
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time of the action brought. Thrale v. Vaughan. Stra.

1190.

But if an action of debt be brought on a bond, condi

tioned for the performance of covenants, and the defendant

lets judgment go by default, without craving oyer of the

condition, and after brings error, he muft put in bail; be

caufe it does not appear to the court upon the record, that

the condition was for performance of covenants.

Motion for bail upon error in an action of debt on bond,
conditioned for payment of 300/. mentioned in a furrender

of a copyhold by way of mortgage, and not for performance

of covenants, wherein judgment had paffed by default.

Per cur. There muft be bail. This cafe is out of the ftat.

16 & 17 Car. 2. but within the ftat 3 Jac. 1. Barnes 78.

By the 13 Car. 2. c. 2. [reciting the ftatute of 3 Jac. I.

in the % fett.] gfett. enacts,
" That no execution fhall be

ftaid in any of the courts
*
aforefaid, by any writ or

writs of error or fuperfedeas thereupon, after any verditt

and judgment thereupon obtained in any action of debt

grounded upon the ftatute made in the fecond year of

the reign of the late king Edward the fixth, for not

fetting forth of tythes ; nor in any action upon the cafe

upon any promife for payment of money, actions fur

trover, actions of covo ant, detinue and trefpafs, unlefs

fuch recognizance, and in fuch manner, as by the faid

recited former act is directed, fhall be firft acknowledged

in the faid court where fuch judgment is
given."

Sett. 10.
" Gives double cofts to a defendant by delay

of execution by reafon of error brought, if the judgment
be

affirmed."

Sett. 1 1. Provides that the faid ftatute fhall not extend to

actions popular ; or upon penal ftatutes, indictments, iffc.
other than the ftatute of Edward fixth

mentioned."

By the 16 iff
17 Car. 2. c 8. / 3. it is enacted,

" Thit

no execution fhall be ftayed in any of the aforefaid J
courts, by writ of error or fuperfedeas therein, after ver

ditt and judgment thereupon, in any action perfonal

whatfoever, unlefs a recognizance, with condition ac

cording to the ftatute made in the third year of king

* i. e. The courts mentioned in the ftatute of Jac, 1.

X The iame courts as are mentioned in the ftatute of James 1.

viz. the courts at Wejlminjler, courts of the counties palatine, and

great feffons.

" James



©f €rro£; 307

Of Bail in Error, where requifite;

" James the firft, fhall be firft acknowledged in the court

"
where fuch judgment fhall be

given:"

And further,
" That in writs of error to be brought upon any

judg-

"
ment after verditt in any writ of dower, or in any action of

"
ejettione firma, no execution fhall be thereupon or thereby

" ftayed, unlefs the plaintiff or plaintiffs in fuch writ of

"
error, fhall be bound unto the plaintiff in fuch writ o£

"
dower, or action of ejettione firma:, in fuch reafonable fum

"
as the court to which fuch writ of error fhall be directed

" fhall think fit ; with condition, that if the judgment
" fhall be affirmed in the faid writ of error, or that the

" faid writ of error be difcontinued in the default of the
"
plaintiff or plaintiffs therein, or that the faid plaintiff or

"
plaintiffs be nonfuit in fuch writ of error, that then the

" faid plaintiff or plaintiffs fhall pay fuch cofts,
da-

"
mages, and fum and fums of money as fhall be awarded

"
upon or after fuch judgment affirmed, difcontinuance, or

"
nonfuit

had."

And by fett. 4.
" To the end that the fame fum and

" fums and damages may be
afcertained,"

it is enated,
" That the court wherein fuch execution ought to be
"

granted, upon fuch affirmation, difcontinuance, or non-
"
fuit, fhall iffue a writ to enquire as well of the mefne

"
profits, as of the damages by any wafte committed after

"
the firft judgment in dowc, or in ejettione firma ; and upon

"
the return thereof, judgment fhall be given,

and'execu-

"
tion awarded for fuch mefne profits and damages,

and'

"
alfo for cofts of

fuit."

Provided,
" That this ftatute fhall not extend to any

"
writ of error to be brought by any executor or admini-

"

ftrator, nor any action popular or upon a. penal ftatute,
" (except the ftatute of 'Edward the fixth) nor upon in-

"

ditments,
iffc."

The rule upon error brought after verdict in ejettment

for rent, is to juftify bail in double the rent due. Burr.

4 pt. 2501.

On error in ejettment, the plaintiff in error being in a re

mote part of 'the kingdom, found two fufficient men to be

his bail, who were bound in a recognizance, £5?c The

court, holding that the intent of this ftatute of Charles the

fecond being to fecure the defendant in error, it was here

fully obferved, becaufe this bail was better than the plain

tiff's own recognizance,
■ Barnes v. Bulver. Carth. 121.

Barnes 103. 78. 75.

X 2 A
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A recognizance on error in ejettment, ought to be in the

value of two years mefne profits; and double cofts is ufually
taken in both courts. Barnes 103.

Error on verdict in ejettment allowed, but plaintiff in er

ror entered into no recognizance, nor put in bail, as plain

tiff below had not got the cofts taxed, without which, the

meafure or quantum of the recognizance could not be fixed.—

Plaintiff below, for want of the recognizance and bail, in

four days, took out an habere facias poffi. and had poffeffion

given him, which the court held to be regular. Et per cur.

Defendant fhould have applied to ftay execution, and then

the court would have obliged plaintiff to have 'got his cofts

taxed. The writ of error is no fuperfedeas without bail.

A judge would have taken bail, if applied to. Rule dif

charged. Barnes 212.

If judgment be againft an executor or adminiftrator de bonis-

propriis, and he brings a writ of error, he muft put in bail

in fuch cafes as are required by the ftatutes before men

tioned, and pay cofts if judgment be affirmed ; but if judg
ment be de bonis tejlatoris enly, he fhall neither put in bail

nor pay cofts—vide the provifo in 16 iff 17 Car. 2.

Though an executor is not obliged to give bail on error,

yet the court may take it; and if he does give bail, it is

binding. Stra. 745.

A fcire facias againft the defendant as adminiftrator on a

devajlavit alledged, and judgment was de bonis propriis; on.

which he brought error ; and by the whole court he fhall find

bail, for here he is charged in his proper goods, and it is

not as where an adminiftrator is charged in the teftator's

goods. 1 Lev. 24.5. 1 Sid. 368. 2 Keb. 295. 371.

After an award of execution againft bail on a recogni

zance in error, they brought a writ of error as to fuch

award of execution. Plaintiff moved for leave to take out

execution for want of bail on the writ of error brought by
the bail, and obtained a rule to fhew caufe, which was dif

charged : no bail in this cafe being requifite. Barnes 194.

Bail is not requifite, as it fhould feem [fed q.] upon

br:nging a writ of error returnable in parliament upon a

judgment in B. R. in an action of debt brought upon a re

cognisance in error. Burr. Rep. 4 pt. 1567
—8.

But upon, eiror in parliament of a judgment affirmed in

B. R. new bail is required. Salk.gj.

New bad muft be put in upon every new writ of error.

Ld. Raym. S-J-O.

1 As
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As if on a judgment in 67. B. error is brought in B. R.

where the judgment is affirmed, and afterwards error is

brought in parliament, the party muft give a new recogni

zance, for the firft does not include cofts to be affeffed in

the Houfe ofLords. Salk. 97.

Formerly, upon error brought of a judgment in an in

ferior court of record, no bail was neceffary, as not within

either of the foregoing ftatutes: But now, by igGeo.%.

c 70. it is enacted,
" That no execution fhall be ftayed

"
upon or by any writ of error or fuperfedeas thereon to be

" fued for the reverfing of any judgment given in any
in-

" ferior court of record, where the damages are under ten

"
pounds, unlefs fuch perfon, in whofe name the writ of

error fhall be brought, with two fufficient fureties, fuch

as the court [wherein fuch judgment is given] fhall allow

of, fhall firft, before fuch ftay made or fuperfedeas award

ed, be bound unto the party for whom any fuch judg-

"
ment is given, by recognizance to be acknowledged in

the feme court, in double the fum adjudged by the for

mer judgment, to profecute the faid writ of error with

effect; and alfo to fatisfy and pay [if the faid judgment

be affirmed, or writ of error be nonproffed] all and An

gular the debts, damages, and. cofts adjudged; and all

"
the cofts and damages awarded for the delaying of exo

" cution."

X 3 Bail
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THE plaintiff in error has four days afcer
the allowance

to put in bail; and the plaintiff in the action, during
that time, ought not to take out execution.

When bail in error is put in, notice thereof ought to be

given to the defendant or his attorney; and if the defend

ant does not except to thofe bail within twenty days after

fuch notice, they fhall be allowed. Reg. Mich. 5 W.

iff M.
,

If the defendant in error thinks the bail infufficient, he

may at any time, within the twenty days, have a rule from

the clerk of the errors for better bail ; and after fervice of

fuch rule, if thofe bail do not juftify in four days, or better

bail is not put in within that time, the defendant in error

may fue out execution of his judgment below : But the

writ of error ftill remains and may be proceeded in, they#-

perfedeas to the execution only being taken away. Vide Ld,
Raym. 840.

If a rule for better bail is ferved in vacation, the plain

tiff in error has not time, of courfe, to perfect his bail till

the next term, but ought to juftify before a judge : and

execution fued out for want of it, Was held regular.

Barnes 211.

Bail in error, who refufes to juftify, may have his name

ftruck out of the baiK piece at any time. Jones v. Tubb. in

error in B.R.. 1 Wilf. 337.

After error allowed and notice, plaintiff in the judgment

executed a fi. fa. for want of bail in four days. Motion to

fet afide the fi. fa. fuggefting that plaintiff could not regu

larly take out execution till after certificate from the clerk

of the errors, that no bail was put in. Rule d;fcharged.

Such certificates have been frequently taken out of caution,

but are not eflentially neceffery. The ftat. 16, 17
Car.- 2.

is pofitive as to bail within four days. No bail is yet put

in. Bail ought to have been put in before the motion.

A queftion arofe, whether, after bail peif-eted, the goods

can be reftored ? In Meritor, v. Stevens. Mich. 16 Geo. 2.
and Sykes v. Dawfon. Hil. 18 Geo. 2. held, that if defend

ant's perfon be taken by a ca. fa. and bail in error after

wards perfected, the perfon fhall be -difcharged : But in

cafe of a fi. fa. the proceedings, fo far as the fheriff has

gone, muft ftand. Incledon v. Clark. Barnes 212.
Bail in a writ of error cannot furrender their principal.

in difcharge of themfelves, for the condition of the recogni-

j&ulcc is, that the plaintiff in error ifeall profecute his writ

with
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Bail in Error when to be put in, &c.

with effect; and, if judgment be affirmed, fhall fatisfy and

pay the debt, damages, and cofts recovered, together with

fuch cofts as fhall be awarded by occafion of the delay
of execution ; or fife that they, the bail, fhall do it for

him.

X 4 ©f
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Of Proceeding in Errqr from the Court of

Common Pleas into the King's Bench, and

herein of tranfmitting the Record.

WHEN the writ is allowed by the clerk of the errors,

and bail put in, according to the foregoing ftatutes,
if the record is not brought in, the defendant in error may
take out and ferve the plaintiff with a rule to tranfcribe,
who muft, upon fervice thereof, give inftructions to the

clerk of the errors to make up the tranfcript, who does it by
the following times.

If the writ of error upon a judgment in C.B. is made re

turnable the firft refhrn of term, the clerk of the errors

does not bring in the roll till the laft day,of that term.

If it be returnable on any other return of term, he does

not bring it in till the firft day of the fubfequent term.

If, upon a rule given, the plaintiff in error in B. R. does

not affign errors, and certify the record within eight days,
he will be nonfuited.—But the writ cannot be nonproffed

without a rule to affign errors. Burr. 4 pt. 1772.

In error of a judgment in 67.5. into B. R. a mittitur is

written on the roll, and the record itfelf in all cafes [ex

cept in error on a fine levied there] is tranfmitted into

B. R. 1 Rol. Ab. 752. 1. 45. F. N. B. 20. F. Stra. 837.

And the reafon why the tranfcript only of the record

upon error on a fine is tranfmitted, is, that in cafe judg
ment is affirmed, B. R. has no chirographer, nor can it hold

plea in a quidjuris clamat. 1 Rol. 752. /. 50. Dy. 89. b.

When the record is brought in and filed in the office of

the chief clerk with Mr. Heberden, the parties take copies

thereof, and the defendant in error may fue out a
* fcire

facias quare executionem non ; and if nihil is returned there

to, he may have an
" alias."Which writs muft have

fifteen days between the tefte and return, If the proceedings

were by original, and be made returnable on a general re

turn—If by bill as againft attornies in 67. B. on a day cer
tain in term ubicumque.

* Vide the nature aud form of thefe --writs ante, under title,

Of proceeding in error from inferior courPs."

Of
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Of Proceeding in Error from the Coupt of

Common Pleas into the King's Bench, and

herein of non-projing the Writ.

IF the record be brought into B. R. by the effoign-day of

the terrrf, the writ of fcire facias quare, iffc. may bear

tefte the laft day of the preceding term; and if brought

in within the term, it may be tefted the firft day of the

term.

Note : That a fci. fa. quare, iffc. may be prayed and fued

by one executor, upon a writ of error brought upon a judg
ment for him and another, without fhewing that the other

executor is dead. Burr. Rep. \pt. 1791.

If two nihils are returned to the fire facias quare, and

alias ; or fcire feci is returned, and the plaintiff in error does

not affign errors, the defendant in error may get a rule from

the mafter [by whom all rules in error in B. R. after the re

cord tranfmitted and before argument thereon are given]

for the plaintiff to affign errors. Upon entering of which rule

with the clerk of the rules, and ferving a copy thereof on the

plaintiff in error's attorney, if errors are not affigned within

four days, the defendant in error may
*
non-profs the writ of

error, and fhall have his cofts, according to the ftatute 8 £S>

9 W. 3. c n. But without fuch rule to affign errors, a

writ of error cannot be non-proffed. Leith v. M'Farlan,
Burr. 4 pt. 1772,

A rule to affign errors was fet afide, becaufe given before

any rule on the fci. fa. quare executio. non. Stra. 917.

The court will not grant oyer of this fcirefacias, or allow

any plea to it, fave an affignment of errors. Mich. 5 Geo.

2. B. R. Miles v. Wolfham.

A fcire facias in error needs not lie in the fheriff's office

four days before the return of it, as a fcire facias againft

bail muft. Grofis v. Nafh, Bur. 4 pt. 2439. Millar v. Tar-

raway, ibm. 1723.

Error brought, and defendant in error took out a fci. fid.

quare, iffc to which the plaintiff in error pleaded, that the

damages recovered were levied by a fi. fa. And on motion

the plea was fet afide, as it evidently tended to delay ; and

this writ is only ufed as a method to bring the party to af

fign errors. Stra. 679.

* The form of'a non-profs, wide ante under title,
"

Of Proceed

ing in Error from inferior courts.
V'

A
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Of Proceeding in Error from the Court of

Common Pleas into the King's Bench, and
herein of non-projfing the Writ.

A fci. fa. 'ad aud. errores is not well brought before the

record of the judgment be certified into the court; to reverfe

which the writ of error was brought, and errors affigned

thereupon : for there is no record in court to warrant the

granting of the fci. fa. before the record of the judgment it)

certified, and errors thereupon affigned.

Of
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Of Proceeding in Error from the Court of

Common Pleas into the King's Bench, and

herein ofalledging Diminution,Want ofOri

ginal, Warrant; of Attorney., &c.

F the court of 67. P. upon a writ of error do not certify
all the record, and the plaintiff in error alledges diminu

tion, or affigns for error, that there is no original, or war

rant of attorney, and prays a certiorari ; the defendant in

error may immediately get a rule from the mafter to return

the certiorari, and ferve the plaintiff's attorney wilh a copy

thereof; and if it be not thereupon returned and filed in

the office within four days, the defendant may join in nullo

eft erratum, and enter on record a non mifit breve, and pro

ceed to argument, as in cafes of demurrer.

Where the want of an original is affigned for error, the

plaintiff in error muft fue a certiorari, unlefs the defendant

in error confefs it. Salk. 267.

The cafe was error of a judgment in 67. P. after a verdict.

Want of original affigned for error, but no certiorari taken

out to get the want of the original certified. In nullo eft erra

tum pleaded. And when the caufe came on in the paper,

it was Objected, that there ought to have been a certiorari,

and a -certificate made of the error ; for it might be, that

there was an ill original, and if that were returned, the

plaintiff in error might take advantage of that, and that

would not be helped by verdict, though the want of an ori

ginal were. Per Holt, ch. juft. If the want of an original

be affigned for error, and the plaintiff in error does not take

out a certiorari, and get a return to it, and the want of an

original certified ; the courfe is for the defendant to go to the

mafter of the office, and get a rule for the plaintiff in error

to return his certiorari ; and if he does not get it done, as

ordered by the rule, the affignment of, error ftands for no

thing. But if the defendant in error will come in gratis,

and confefs the error, there need be no certiorari returned.

And as to the matter, that there might be a bad original,

iffc. that is another fort of error, and when the want of ar»

original is affigned for error the court will never intend,
that there is a bad original, and judgment was affirmed.

Smith and others v. Stoneard, Ld. Raym. 1156.
But an original returned by one not. fheriff is not affign

able foi; error. Salk. 265.—And irregularity in the return

thereof muft be complained of the fame term. Ibid.

Want
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Of Proceeding in Error from the Court of

Common Pleas into the King's Bench, and

herein ofalledging Diminution,Want ofOri

ginal, Warrant of Attorney, <3JV.

Want of original was affigned for error, the defendant,
before the return of the certiorari, came in gratis and pleaded

a releafe in bar, to which plaintiff demurred and defendant

joined. Per cur. The releafe is mifpleaded for want of a

venue, and it was agreed, that the court could award, ex officio,

a certiorari ad informandum conficientiam, whether there was

an original or not.—Sed Holt, cont. Vide Salk. 268.

So the court can ex officio award a certiorari to fupply a

defect in the body of the record, even after in nullo ejl

erratum pleaded. Salk. 270.

If a variant original is returned on the firft certiorari, the

defendant in error may fue a fecond certiorari. Salk. 266.

Continuances cannot be returned upon the fame certiorari

with the original. Salk. 269.

If upon error, diminution, want of original, warrant of

attorney, iffc is alledged, and a certiorari is fued out, upon

which a record is returned contrary to what is before re

turned, it cannot be received. Vide the cafe of Tyfioun v.

Hylyard, 2 Ld. Raym. 11 22.

If error be affigned in the original, and upon a certiorari

granted an erroneous original is. returned; and upon this,
in nullo ejl erratum is pleaded ; and after the court, ad infor

mandum conficnntiam, grant another certiorari for another

original; and upon this a good original is certified; the

court ought to intend that this is the original upon which

the judgment was given, in favour of judgments, which
ought to be intended to be good. Cro. Car. 91. Style 176.

1 Rol. Rep. 362. Godb. 407. Rol. Ab. 765.

An original writ of the term wherein final judgment is

given, will not warrant that judgment, if it appear upon the

fame record, that there have been proceedings of a preced

ing term.—But the plaintiff below ought to have an origi

nal writ of the term the placita is of. Dyke v. Sweeting,
1 Wilf. 18 1.

If a certiorari be .prayed to certify an original, 01rawarrant.

of
attorney of a wrong term, and the chief juftice or the

cuftos brevium return,. that there is no original. or warrant of

that term, the defendant in error may make a fug^fti,on of

the right term, and pray a certwrari, - which when returned

and
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Of Proceeding in Error from the Court of

Common Pleas into the King's Bench, and

herein ofalledging Diminution,Want ofOri

ginal, Warrant of Attorney, &c.

and filed, he may join in nullo eft erratum, and enter it on

the roll, paying the plaintiff's attorney 2 J. 4 d. for it.

. Want of original was affigned, certiorari prayed, and re

turn no original; afterwards the defendant applied to chan

cery ; and upon affidavit, that inftrutions .weregiven to

the curfitor for an original, but they were loft, the court of

chancery allowed, that the original fhould be fupplied.

Upon which the defendant in error prayed another certiorari,

and an original was certified
of'

the fame term in which the

default of an original was certified before ; on which it was

moved, that this was irregular; for, before the fecond cer

tiorari was returned, the defendant ought to have given a

copy of the original to the plaintiff's attorney ; but the

mafter informing the court, that the courfe was fo when the

fecond original certified was of another term, but not when

it was of the fame term, the motion was difallowed. Com.

118.

The plaintiff affigned for error want of an original, and

the defendant thereupon did not give a rule; but, at his

own proper charges, took out a certiorari, and procured a

certificate of an original. Sed per cur. This is ill, for the

error is not compleatly affigned until the certificate is re

turned, by which it appears, that there was no original in

the caufe. Com. 115.

Diminution cannot be alledged upon a writ oferror brought

upon a judgment in any inferior court—But it may, upon

error, in Wales and counties palatine. Sid. 147, 364.

So it may upon error of a judgment before juftices of

of oyer and terminer. Sid. 40.

But if on a certiorari upon a writ of
error it be certified,

that the judgment was quod defend, fit- in mifericordia, the de

fendant, in the writ of error, cannot alledge diminution :

ff. that the record is quod capiatur, becaufe that is contra

ry to the record certified. Rol. Abr. 764.

In a writ of error in B. R. on a judgment in 67. B the

want Of warrant of attorney being affigned for error, the

plaintiff prayed one certiorari to the chief juftice, and ano

ther to the cuftos brevium ; both of whom returned non in

vent aliquod
warrant'

; and the defendant dying, the plain

tiff, by journies accounts, brought a new writ of error

againft
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Of Proceeding in Error from the Court of

Common Pleas into the King's Bench, and

herein ofalledging Diminution,Want ofOri

ginal, Warrant of Attorney, &c.

againft the fon and heir of defendant, who
appearing,'

al

ledged diminution, in that the warrant of attorney was not

certified, and prayed another certiorari to the cuftos brevium ;

and it was urged, that the return was not quod non habetur,
iffc. but quod non inveni, iffc fo that if upon the fecond a

warrant fhould be returned it would not be repugnant :

But it feemed to Wray, ch. juft. That it would be hard tc

grant a new certiorari in this cafe ; for though if any variance

could be alledged, it would be otherwife, as was adjudged

in the cafe of one Laffells, where it was certified there was no

warrant, and becaufe the original was inter Laffells
execut'

teftamenti, iffc. where he was not named executor in the. firft

certiorari ; and upon the matter a new certiorari was granted.

Leon. 22. Vide Cro. Jac 277. and Bulftr. 21. Where

to the firft it was returned, there was no warrant of attorney
in that term wherein the action was commenced, and a

fecond certiorari was awarded *.

After in nullo eft erratum pleaded, no diminution can be

alledged, either by the plaintiff or defendant in error, with

out leave of the court.

Error, upon a fine in 67. B. and error affigned in the pro

clamations, upon which a certiorari went to the cuftos bre

vium, who certified, that two of the proclamations were

*
C? When all the proceedings are in one and the'fame term,

an original of that term will warrant the fame, but not otherwife.
I'

Keb. 327, Booth v. Beard. But an original of the term final

judgment is given will not warrant thatjudgment, if it appear upon

the fame record, that there fuv e been proceedings of a precedent

term. Duke v. Sweeting, \ Wilf. 181.

The cafe of originals differs from warrants of attorney ; for it is

fufficient if a warrant of attorney be filed at any time pending the

fuit, let it be which term it will. The ftat. of Hen. S. only re

quires a warrant of attorney to be filed in the caufe : and the

4 Ann. requires it to be filed according to the courfe of the court ;
and that ia, to have it filed any time pending the fuit ; but it is
otherwife as to an original writ, for if there be proceedings in
the action in a term preceding the return thereof, the original of a

term after will not fupport them.

3 'made
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•Of Proceeding in Error from the Court of

Common Pleas into the King's Bench, and

herein ofalledging Diminution, Want ofOri

ginal, Warrant of Attorney, &c.

made in one day : but it appearing in the chirographer's office,
that the proclamations were duly made, and he being the

principal officer as to them, and the cuftos brevium having

only an abftract thereof; upon the prayer of the defendant a

new certiorari was directed to the chirographer, who having
certified the proclamations duly made, after examination

of the clerks of 67. B. by the juftices of B. R. they awarded,

that the proclamations with the cuftos brevium fhould be

amended according to thofe in the cuftody of the chirogra

pher. 3 Leon. io6.

Of
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Of Proceeding
in- Error from the Court of

Common Pleas into the King's Bench, and

herein of affigning Errors, Joinder, &c.

TH E affignment of errors by the plaintiff ought to be in

the fame term the record is removed, Lutw. 354;

F. N. B. 20 67. '

Otherwife the defendant may non-profs the writ after a

fci. facias quare, &c. and alias returned nihil, and a rule

thereon given to affign errors, which vide ante.

The errors affigned muft be figned by counfel^ and mutt

be affigned in term, and not in vacation. Prac. Reg. 203'.'

And muft be affigned upon the record.

Of affigning errors, and of joinder in error, vide ante

under title,
"

Of Proceeding in Errorfrom inferior courts,
iffc"

Upon the joinder in error, either party may move for a

concilium, and fet the caufe down with the clerk of the

papers for argument.

After the plaintiff'has affigned errors, he may have a fcire

facias ad audiendum errores—but fuch writ is now feldom fued

out, as the defendant appears ufually gratis ; or the plaintiff in

error, after his affignment of errors, takes a rule out for the

defendant to appear thereto, and ferves a copy thereof on

the defendant.

Two days at leaft before the caufe comes to be argued,

paper-books muft be delivered to the judges. 2 Jac. 2.

though that rule of court fays four days before, yet the prac

tice has been for a long time paft to deliver the paper-books

only two days before.

The plaintiff'in error delivers paper-books to the chiefjuf
tice and the fenior judge—the defendant to the two junior

judges.

The court will not hear arguments unlefs books be de

livered to all the judges ; therefore it behoves the attorney
who expects the judgment of the court to be for his client,
to deliver all the books, efpecially as he will be allowed

in his cofts for the copies he makes for the other fide.
Mich. 17 Car. 1.

Of
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Of Proceeding in Error from the Court of

Common Pleas into the King's Bench, Argu

ment thereon, Judgment, &c.

H E court has refufed to hear any argument on the

JL fide of the party who hath neglected to deliver books,
though he has been willing to pay the other fide for them.

If a judgment be below for the plaintiff, and error is

brought, and that judgment reverfed ; yet, if the record will

warrant it, the court ought to give a new judgment for the

plaintiff. Vide Cro. Car. 443. Salk. 401. Rol. Ab. 774.
pi. 1. Hob. 194.

But if the judgment be erroneous, and againft the plain

tiff, that ought to be reverfed, and no new judgment given

for the plaintiff. Ibid.

If an erroneous judgment be given for the defendant,
and that is reverfed, and the merits appear for the plaintiff,
he fhall have judgment—But if the merits be againft the

plaintiff, the defendant fhall have a new judgment. So it

is in the exchequer chamber, for they are to reform, as well

as to affirm or reverfe it. Ibid.

But in Salk. 262. it is laid down, that where the plaintiff
brings the writ of error, and the court reverfes the judg
ment below, they give a new judgment for the plaintiff;

but otherwife if the defendant below brings the writ of error,
for then they only reverfe.it.

So in Burr. Rep. 4 pt. 2156. If error is brought by the

plaintiff below, the court upon the reverfal of the judgment

may give fuch judgment as the court below fhould have

given : but if error is brought by the defendant below, the
court can only reverfe it.

And per lord Mansfield, in Cuming v. Sibley, Mich. 10 Geo.

3. B. R. Burr. 4 pt. 2490. Where the plaintiff below brings

a writ of error, we may not only reverfe what is wrong, but

give judgment for what is right. Where the defendant be

low brings a writ of error, we only reverfe fuch wrong part

of the judgment as he complains of.

A judgment cannot be reverfed in part, and affirmed in

part, unlefs part is by common law, and part by ftatute.
Sulk. 24.

Vol. II. Y Of
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Of Proceeding in Error by a Plaintiff to reverfe

his own Judgment,

F a plaintiff having obtained judgment below brings a

ivrit of error to reverfe his own judgment [which is

nothing ftrange or unreafonable where it is given for a lefs

fum than he has a right to demand] the common method of

bringing a fcire facias quare executionem non would be im

proper, fo would his fuing out a fcire facias ad audiendum

errores.—Therefore if fuch plaintiff in error will not pro

ceed after his writ of error brought, the court of B. R. may
and ought to make a rule to oblige him to affign errors

within a limited time ; which rule the court will make upon

the plaintiff in error, to affign errors within four days, or

elfe that his writ of error fhall be non-proffed. Johnfon v,

Jebb, Burr. 4 pt. 1772.

Of
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Of Proceeding ih Error from the King's Bench

into the Exchequer- chamber.

AS no writ of error lay of a judgment in the King's Bench
but in.parliament, and as the fubjects were often dif-

appointed of their writ of error by the not fitting of
parlia*'

ment, or by their being employed in publick bufinefs when

they did fit :
By*

the 27 Eliz. c. 8. it is enacted,
" That where any

" judgment fhall, at any time hereafter, be given in the faid

court of the King's Bench, in any fuit or action of debt,

detinue, covenant, account, attion upon the cafe, ejettione

firmcs or trefpafs, firft commenced there [other than fuch

only where ihe queen's majefty fhall be party] the party
"
plaintiff or defendant, againft whom any fuch judgment

" fhall be given, may at his election fue forth out of the

"
court of chancery, a fpecial writ of error to be devifed in

"
the faid court of Chancery, directed to the chief juftice of

"
the faid court of the King's Bench for the time being,

"

commanding him to caufe the faid record, and all things

"

concerning the faid judgment, to be brought before the
" juftices of the Common Bench, and the barons of the Ex-

"
chequer into the Exchequer chamber, there to be examined

"

by the faid juftices of the Common Bench, and barons afore--
"
faid; which faid juftices of the Common Bench, and fuch

" barons of the Exchequer as are of the degree of the coif, or
" fix of them at the leaft, by virtue of this prefent act,
" fhall thereupon have full power and authority to examine

" fuch errors as fhall be affigned or found in or upon any
" fuch judgment ; and thereupon to reverfe or affirm the

" faid judgment as the law fhall require, other than for
"
errors to be affigned or found for or concerning the ju-

"
rifdietion of the faid court of King's Bench, or for any

"
want of form in any writ, return, plaint, bill, declaration,

"
or other pleadings, procefs, verdict, or proceeding

what-

"

foever, and that after the faid judgment fhall be affirmed
"

or reverfed, the faid record, and all things concerning,
"

the fame, fhall be removed and brought back into
the'

" faid court of the King's Bench,, that fuch further proceed-

"

ing maybe thereupon had, as well for execution as other-

"
wife, as fliall

appertain."

The exchequer chamber, under this ftatute, hath nothing
to do with errors in fatt. ■ 2 Lev. 38. 1 Vent. 207.

2 Mod. 194.

The writ of
error can only be returnable in the exchequer

chamber in the fcven cafes mentioned in this act, where the

Y 2 'fun
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Of Proceeding in Error from
the King's Bench

into the Exchequer-chamber.

fuit was firft commenced in B. R. Therefore if a fuit is by

original'in 5. £. a writ of error on a
judgment'

thereon muft

be returnable in parliament, and cannot
be in the Exchequer-

chamber,
becaufe fuch fuit is not commenced there, but in

chancery
where the original writ is purchafed..

A writ of
eiror therefore can only be returnable on

judgments in B. R. in actions of debt, detinue, covenant, ac

count, attion on the cafe, ejettment,
and trefpafs, firft commen

ced in B. R. which muft be by bill.

But if a plaintiff in B. R. be nonfuited, and there is a

judgment againft him for cofts, error lies in Cam Scacc.

Stra. 235.

This writ of
error is obtained of the curfitor in like man

ner as all other writs of error are
;—and by Reg.. Eaft. 36,

Car. 2. Every attorney who fhall fue out any
writ of error

on any
judgment of this court returnable in the Exchequer-

chamber, fhall forthwith allow fuch writ of error with the

clerk of
the errors of this court for the time being, and no

execution- fhall be ftayed until fuch allowance.

And-
where fpecial bail

* is required, if the plaintiff upon

fuch writ of error does not within four days after the allow

ance thereof put in fpecial bail, the in the action

may
proceed to take out execution, notwithftanding fuch

writ of error. Same rule.

If fpecial bail is put in, the plaintiff in error, or his at

torney, muft forthwith give notice thereof to the defendant

in error, or his attorney ; and if the defendant in error does

not except againft fuch bail within twenty days after fuch no

tice, fuch bail fhall be allowed. Mich. 5 IV. iff M.
^

The record itfelf is not tranfmitted from the King's Bench

into the Exchequer-chamber, as it is from the Common Pleas

into the King's Bench in cafes of error, but only a tran

fcript thereof; and all the rules, until the making up and

delivering over the tranfcript, are given by the clerk of the er

rors [Mr. Way] :. But after delivery of the tranfcript, all

rules, iffc. are given by the clerk of the errors of the Exche

quer Chamber.

When the plaintiffhas affigned his errors in the Exchequer-

chamber, that court does not award a fcire facias ad audien-

* In what cafes requifite, ■vide ante, tkfe—
" Bail in error

•wl.ere
requifite."

dun\
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into the Exchequer-chamber .

dum errores, but notice is given to the parties concerned.

I Vent. 34. Vide Palm. 186.

Ifthe plaintiff'in error, after errors affigned in the Exche

quer-chamber, intends to argue the fame, he muft give ten

days notice to the clerk of the errors there, before they fhall

be argued; and copies of the paper bonk in error muft be

niade and delivered by the parties—The plaintiff in error

delivers books to thejudges'of the Common Pleas, and the

defendant to the barons of the Exchequer. Eaft. 33 Car. 2.

On judgment in error in the Exchequer-chamber, a re

mittitur of the tranfcript to the King's Bench is entered, and

the execution thereon iffues out of B. R.
• Upon a fpecial verdict, the judgment was in B.R. for

the defendant, which judgment was reverfed in the Exche

quer-chamber. Befides the reverfal that court gives a -cotn-

pleat judgment for the plaintiff, viz. that he do recover.

Carth. 319. Ld. Raym. 10.

Judgment for defendant on demurrer was reverfed in the

Exchequer- chamber ; and judgment that the plaintiff do recover,
was given, &c. But becaufe, thut court had not power to

award a writ 'of 'enquiry, it was fent into B. R. for the ex

ecution of that writ, and thereupon to give final judgment.

Vide Carth. 319. Ld. Raym. 10. And authorities there

cited.,

If error is brought by many in the Exchequer-chamber,
and feme die, a.remittitur fhould be entered to warrant ex-

cution in B. R. againft the furvivors. Carth. 236.

If « writ of error abates in Cam. Scacc. or is difcontinued,
there muft be a remittitur entered in B. R. for without fuch

remittitur it cannot appear to the court of King's Bench, but

that the writ of error is ftill depending in the Exchequer-

chamber..

On a writ of error into the Exchequer-chamber, a fcire

facias ad audiend. errores was awarded, returnable on the

nth of May ; and there being.no fuch day of adjournment

in Cam. Scacc. it was held to be a difcontinuance; and that

a writ of error quod coram vobis lies not in Cam. Scacc. which

has its power by ftatute, and can only reverfe or affirm

the judgments of B. R. and remand to the King's Bench for

execution ; and when the plaintiff in error there is non

fuited, or the writ is.d^feontinued, they have no1

more to do

with it, for they have no record before them, but it re

mains in the King's Bench. And though feveral precedents

Y 3 were
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were produced where writs of error coram vobis, &c. were

allowed, yet, as thofe paffed without debate, no regard was

paid to them. Cro. Jac. 620.

Error of a judgment in B. R. into Cam. Scacc. infancy af

figned, and appearance by attorney below, defendant
in' error

pleaded in nullo ejl erratum, and prayed the judgment to be

affirmed. Oh argument, all the juftices and barons agreed,

that error in fatt could not be affigned, nor was it examinable

in the Exchequer- chamber ; and that in nullo eft erratum was

in the nature of a demurrer to it, and that judgment ought

to be affirmed; upon which it was moved, that the plain

tiff in error might difcontinue his writ, upon payment of

cofts, which was granted nifi, and afterwards made abfo

lute : But afterwards, upon affidavit that the cofts were

taxed, and had been demanded, and that the plaintiff in er

ror refufed to pay them, the rule for difcontinuing the writ

of error was difcharged. The caufe was again put into the

paper, and the judgment affirmed. Roe v. Sir John Moore,
bart. Com. Rep. 597.

In trefpafs 300 /. damages were recovered, and error was

brought on the judgment in Cam. Scacc. pending which,

plaintiff brought an action of debt on the judgment; and

by all the judges, except Keelynge, it well lies, for the re

cord itfelf is yet in the court, and the writ of error is a

fuperfedeas only. 1 Lev. 153.

Of
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T? R R 0 R of a judgment given in the King's Bench in Ire*

*r-e

land, lies into the King's Bench here; for it lies not in

the parliament there. Rol. Rep. 17. per Coke.

The writ of error is obtained of the curfitor in the fame

manner as other writs of e'rror, directed to the chief juf

tice of the King's Bench in Ireland, made returnable in

B. R.

The chiefjuftice fends only a tranfcript of the record, and

not the record itfelf, becaufe of the danger of the feas.

Cro. Jac 535, iffc

And when the tranfcript is brought over, it muft be filed

in the chief clerk's office, with Mr. Heberden, the figner of
the writs.

. If the plaintiff in error does not bring in the tranfcript ill

due time, the defendant, upon a certificate that the tran

fcript is not brought in, may apply to the curfitor for a writ

de executione judicii directed to the chief juftice in Ireland,
whereupon execution may be had of the judgment there.

When the tranfcript is brought over and filed, copies
thereof are made out for both parties.

It is faid, that neither party can alledge diminution of the

record, and pray a certiorari. But fee Shovb. 214. contra.

And in Palm. 285. Banifter v. Kennedy, where it is faid—If

error be brought upon a judgment in B. R. in Ireland in a

writ of falfe judgment, upon a judgment in the Thoulfel,
(which is the court of the mayor and aldermen of Dublin)
and it is affigned for error, that there was no plaint entered

in the Thoulfel, and that the words per quod attio accrevit were

omitted in the declaration, if the defendant alledges dimi

nution, yet he fhall not have a certiorari to the chief juftice

in Ireland, to certify the refidue of the record, iffc. ; and

that if any part of the record be not before him, that

he..lhould write to the mayor and aldermen to certify it,
and that he fhould certify it to this court ; for, by the plea

of in ■n'ullo'eft e'rr.atum in B. R. in Ireland, he. hath admitted.

the record well certified by the mayor and aldir'men'.

Ap-~

this court

hath'

no authority, to require the court ofj£h

in Ireland to write to the mayor, iffc. A.nd the^no(e,
of B. R. in Ireland, is only here in queftion/^. to tne

writ being iffued, a fuperfedeas was
granted*1*

inferior

though it was prayed that the fupefedea^

Y 4
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inferior court only; but at another day it being moved,

that there might be a certiorari as to the words per quod, .iffc.

it was granted.

In error from Ireland, if the plaintiff does not affign his

errors, the way is not to take out a Jcire facias adaudiendum

errores, as is ufual on writs of error from 67. B. * but to

move for a common rule that the plaintiff fhould affign his

errors, and if you cannot find any one concerned for him,

fix it up in the office ; and if the plaintiffIn error, or fome

one for him, does not appear and affign errors within the

time fpecified in the rule, an affidavit muft be made thereof;

and upon fuch affidavit, the court on motion will grant a

new rule, that, unlefs errors be affigned in four days after

fixing a new note up in the office, you may be at liberty to

fign a nonpros. Stra. 417.

In error from Ireland no bail is requifite, for Ireland is

not mentioned in any of the ftatutes requiring bail upon

profecuting writs of error. Which vide ante.

If the plaintiff affigns errors, he muft move for a rule

for the defendant to join in error, after fervice of a copy of

which rule, the defendant has four days allowed to join in

error.

On the affignment of errors, there muft be an affidavit

annexed, verifying the fame.

Paper-books are made up and delivered by the plaintiff

and defendant in error to the judges, and the caufe is enter

ed for argument in like manner, as in error from the Common

Pleas to the King's Bench here.

If the judgment is affirmed, the record is tranfmitted to

Ireland, and the court there awards execution—Cofts are

given at the difcretion of the court. Vide Carth. 460.

Ejectment in B. R. in Ireland, judgment for defendant,
error brought in B. R. here, and the judgment was rer

verfed ; and judgment given, that the plaintiff do recover.lis

term, iffc and refolved, that there fhould be 'a wrfedirected

to the chiefjuftice in Ireland to reverfe the judgment there^

erroftcyi in writs of error from C. B. a fcire facias, iffc. is no;

°>ut, but the plaintiff is ferved with a rule to aftign

and
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and commanding the court there to "award execution. Cro.

Car. 368. ;.',..

A judgment in Ireland can be amended here upon a writ

of error in B. R. Vide Sarr. Rep. 4 pr. 2157. .

A capias does not lie for cofts given here upon affirmance

of"a judgment given in Ire/and. .Ld.Raym. 427.

The
declaratory*

att, 6 Geo. 1. <r. 5, which declares the

fubOfdinacy and dependency of the kingdom of Ireland
on the king and parliament here, and that 'the Houfe of
Lords there, have not of right jurifdietion to judge of, affirm,

or. reverfe any judgment, fentence, or decree, given in any
court there, is, at prefent, a difagreeable fubject of con

tention between the- two kingdoms.. The affiociations

formed in that country feem determined to exact from the

legiflature here a formal repeal of this odious, unjuft,

'

and

impolitic"-
act, as they term it. In all probability, there

fore, it will be long before our parliament,

to'

quiet the

minds of the people, will reliaquifh their claim to the ex

amination of errors from the courts in Ireland to their own

Houfe.
ofLords.

Of
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TH E court of parliament is the fupreme court where

anciently
caufes of great confequence, as between the

magnates regni, were heard and determined. Hence the lords

is the dernier refort to which a writ of error lies ; and

therefore, if a writ of error be brought of a judgment in

the King's Bench into^ the Exchequer-
chamber, and there the

judgment is reverfed, yet a writ of error lies of fuch judg
ment into parliament, and the lords may reverfe fuch fe

cond judgment.

So, a writ of error lies into parliament upon a judgment

given in B. R. upon a fuit originally commenced there, even

in thofe actions mentioned in the ftat. 27 Eliz. c. 8. for

that ftatute only gives the party an election in thofe actions

to have the writ of error returnable in the Exchequer-

chamber.

If the (uit is by originalin B. R. in all cafes, a writ of

error is returnable in parliament; for the ftatute of Eliz.

only gives the party an action to profecute error in the Ex

chequer-chamber in the fieven attions therein fpecified, if fuch

actions were originally commenced in B. R.

The writ of error is obtained of the curfitor as in other

cafes, and is made returnable, if the parliament is fittings,

immediately ; or, if the parliament is prorogued, then ad

proximum parliamenium.

If error is brought on a judgment in B. R. the chiefjuftice

conveys the roll, with the tranfcript, to the Houfe of Lords,
and leaving the tranfcript there, lakes back the roll. 4 Inf.

21. Dy. 375. a. 1 Rol. 753. 1. 20. Cro. Jac. 34L

Godb. 247.

Note : Error does not lie from the court of Exchequer

into the Houfe of Lords immediately, for the Exchequer- cham

ber interpofes. Salk. 511. 4 Injl. 21. 31 Ed. 3.

When the tranfcript is brought in, a peer moves the houfe

for a day to be given the plaintiff to affign his errors,

which is accordingly ordered, and of which the plaintiff

muft take notice; otherwife, the tranfcript will be remitted.

Upon the affignment of errors, the defendant joins iffue in

nullo eji erratum, and thereupon another motion is made by
a peer for their lordfhips to appoint a day for hearing the

errors. On the day appointed, both parties attend with

their counfel, but no more than two counfel will be heard

on each fide.

To
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To regulate the proceedings in error returnable in parlia

ment, the lords have made feveral orders; and firft, by Or-

do Dim. Proc die Ven. 13 Dec 1661.

Forafmuch as upon writs of error returnable in this high

court of parliament, the parties therein often defire to delay
juftice, rather than to come to the determination of the

right of the caufe;
" It is therefore ordered, by the lords

fpiritual and temporal in .parliamentaffembled, that the

plaintiffs, in all fuch writs, after the fame and the records

be brought in, fhall fpeedily repair to the clerk of the par

liament, and profecute the writs of error, and fatisfy the

officers of this houfe their fees
juftly"

due unto them, byrea-

fon of the profecution of the faid writs of error, and the

proceedings thereupon ; and further, fhall affign their er

rors within eight days after the bringing in of fuch writs with

the records ; and if the plaintiff makes default fo to do, then

the faid clerk, if the. defendant in fuch writs require it,
fhall record, that the plaintiff hath rtot profecuted his writ

of error; and that the houfe do therefore award that fuch

plaintiff fhall lofe his writ, and that the defendant fhall go

without day, and that the record be remitted : and if any

plaintiff, in any writ of error, fhall alledge diminution, and

pray a certiorari, the clerk fhall enter an award thereof ac

cordingly, and the plaintiff may, before in nullo eft erratum

pleaded, fue forth the writ of certiorari in Ordinary courfe,
without fpecial petition or motion to this houfe for the fame ;

and if he fhall not profecute fuch writ, and procure it to be

returned within ten days after his plea of diminution put into

this houfe, then, unlefs he fhall fhew fome good caufe to

this houfe for the enlarging of the time for the return of

fuch writ, he fhall lofe the benefit of the fame, and the de

fendant in the writ of error may proceed as if no fuch writ

of certiorari were
awarded."

And by Ordo Dom. Procer. die Martis, 19 Aprilis 1698.

The houfe taking notice, that upon appeals and writs of

error, there have been of late feveral fcandalous and frivo

lous printed. cafes delivered to the iords of this houfe; for

preventing whereof for the future, It is this day ordered, by

the, lords fpiritual and temporal, in parliament affembled,

that no perfon whatfoever do prefume to deliver any printed

cafe or.cafes to any lord of this houfe, unlefs fuch cafe or

cafes
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cafes fhall be figned by one or more of the counfel, who

attend at the hearing of the caufe in the Courts below, or

fhall be of counfel at the hearing in this houfe : and this

order to be added to the roll of ftanding orders, and affixed

on the doors of this houfe, and the courts in Weftminfter.

And by Ordo Dom. Procer. die Mercur. 21 Dec. 1703.

Upon confederation of the great inconvenieneies arifing

by motions and petitions for putting off caufes after days

have been appointed for hearing thereof; It is ordered, by
the lords fpiritual and temporal in parliament affembled,

that when a day fhall be appointed for the hearing any caufe,
appeal, or writ of error, argued in this houfe, the fame

fhall not be altered, but upon petition; and that no peti

tion fhall in fuch cafe be received, unlefs two days notice

thereof be given to the adverfe party, of which notice oath fhall

be made at the bar of this houfe ; and it is further-
ordered,

that this order be added to the roll of ftanding orders.

And by Ordo Dom. Procer. die Veneris, 21 Feb. 17 17.

. Ordered, that in all cafes upon writs of error depending
in this houfe, when diminution fhall be at any time alledged,
and a certiorari prayed and awarded before in nullo eft erratum

pleaded, the cleric of the parliaments fhall, upon requeft to

him made, give a certificate that diminution is fo alledged,
and a certiorari prayed and awarded thereupon. And it is

further ordered, that this order be entered on the roll of the

ftanding orders of this houfe.

And by Ordo Dom. Procer. die Sabbatis, 2 Mart. 1 727.

Upon report from the committee of the whole houfe
appointed to take into confideration matters

relatino-

to the

proceedings on appeals, and writs of error ; It is ordered,

by the lords fpiritual and temporal, in parliament affembled,
that at the hearing of caufes for the future, one of the coun
fel for the appellant fhall open the caufe, then the evi

dence on their fide fhall be read, which done, the other

counfel for the appellants may make obfervations on the

evidence; then one of the counfel for the refpondents fhall
be heard, and the evidence on their fide to be read, after

which
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which fhe other counfel for the refpondents fhall be heard

and one counfel only for the appellants to reply. *

If the parliament is diffolved, the writ of error is abated.
A writ of error returnable in parliament, was difcon

tinued by the prorogation ; another writ was brought tefted

thelaft day of, the feffion, viz. I March, returnable 19 Nov.

the day to which it was prorogued. The court refblved,

that though the firft writ was not difcontinued by any act

of the party, yet the fecond writ fhould be no fuperfedeas.

Vide 1 Vent. 31.

A writ of error tefted 30 Nov. returnable in parliament

the 30/^ of April next, the day to which parliament was

prorogued. Per Hale, The lords have lately declared, that
'prorogation does not determine a caufe depending in parlia

ment by writ of error ; but that comes not to this cafe, the

.writ not being returned.- A writ of error returnable at the

next parliament is not good ; but otherwife if they are fum

moned or prorogued to a day certain. A writ of error bore

tefte 10 Nov. and returnable 1 Nov. next following, and the

record was fent into the Exchequer-
chamber, and a mittimus

indorfed upon the roll here ; and it was refolved, that exe

cution might be taken out, becaufe of the long return.

2dly, That though there were>a mittimus upon the roll, yet

the record remained here until the return of the writ to all

purpofes.^-In the opinion of the court, the tyrit of error was

no fuperfedeas ; but they would make no rule, becaufe notju-

diciaily before them ; but that the party might take out exe

cution if he thought fit; and then if the other fide moved

for a fuperfedeas, they would refolve the point. 1 Vent. 266,

2 Lev. 120.

If a writ oferror be brought in the Exchequer-chamber, and

that being difcontinued, another is brought in parliament,

this fecond writ is a fuperfedeas. But if a writ of error be

brought in parliament, and that abates, and the plaintiff

brings a fecond, this is no fuperfedeas, becaufe it is in the

fame court. I Vent. 1 00.

A writ of error does not determine by the prorogation of

the parliament. 2 Lev. 93.

Error of a judgment in B. R. for defendant into dom. Proc.

and the judgment was reverfed, and the record was remitted

into B. .£> whereupon t%e.'plaintiff moved B.R.fox a new

judgment. Per cur, A new judgment cannot be given here
-

contrary
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contrary to that which is already given ; the fame court

which reverfed muft give a new judgment. Philips and

Bury, Carth. 319. Ld. Raym. 9, 10.

If judgment below was given for the defendant, upon

demurrer, and the judgment be reverfed, whereupon a writ

of enquiry becomes neceffary, in fuch cafe, as the lords can

not award a writ of enquiry,
the record is remitted to B. R.

for them to award the writ of enquiry, and upon return

thereof, then to give final judgment. Vide ibid.

Of
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IF a judgment in B. R. be erroneous in matter of fatt

only, and not in point of law, a writ of error coram no

bis
refidend'

may be brought in B. R. where the judgment

was given, to reverfe that judgment ; for error in fatt is not

the error of the judges, and reverfing it is not reverfing
their own judgment.

This writ of error is allowed in court by the fecondary,, or

it may be allowed in vacation by the fecondary.

It is faid to be no fuperfedeas of execution without leave

of the court. Vide Carth. 368, 9.

The ftatutes requiring bail in error do not extend to this

writ of error.

When the writ is allowed, and notice thereof given, the

defendant in error fhould move for a rule to compel the

plaintiff to affign errors ; upon fervice of which he muft

immediately affign errors. Upon the affignment of er.ror in

fatt, if the error infatt is affignable and well affigned, the

-defendant may confefs it. Salk. 268.

But a defendant can never confefs error in law.

But if the error in fact is not well affigned, the defendant

may plead thereto, upon which the parties are at iffue in

fatt ; and that muft be tried by a jury. The record for

trial is then made up the fame as in other cafes, and either.

party may carry it down ; and in fuch cafe, if the iffue is

found for the plaintiff in error, he muft move to put the

caufe in the paper for argument, and then upon producing
the poftea the court will give judgment of reverfal.

But if the error in fatt affigned, is not affignable for er

ror, then the defendant may join in nullo eft erratum, which

is in nature of a demurrer, and the fame is argued in court

as in other cafes.

Error coram vobis, and infancy affigned, a fcire facias ad

audiendum errores, and fcire feci returned; but
defendant'

did hot appear and join in error; on which plaintiff applied

to know what to do. The court directed him to put it in

the paper, without taking out any rule to join in error ;

and when it came on,
the- judgment was reverfed. Thatcher^

v. Stephenfon, Stra. 144. -

u
■■■

Error in 67. B. infancy affigned. Doubt del court, and

feigned iffue, which was found for plaintiff in error,, and

the judgment was reverfed on return of the poftea,, noon

motion, without
argument in the paper, but within a day

pr two after. Ofborn v. Barrington, Stra. 127.
*'

In
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In F.N. B. 21. It is faid, that a judgment cannot the

fame term it is given be reverfed in B. R. without a writ of

error, though a judgment in the Common Pleas may : but

there feems no foundation for this diftinetion. Moor ;86.

pi. 332. Teh. 157. Pop. 181. For during the whole term

in which any judicial act
is done, the record remains in the

breaft of the judges of the court ; and therefore the roll is

alterable during the term, as they fhall direct.
But'

When

the term is paft, the roll is the record, and admits of no al

teration. Co. Lit. 260. a.

When a record is removed upon error brought from 67. B.

or other inferior court into B. R. and the fame writ of error

is quafhed for any other fault than variance, error coram

Vobis lies in the fame court to which the record, is removed.

Co. Ent. 289. 1 Stra. 607. and in fuch cafe fuch writ of

error is the only writ that can be had. Ibid. Ld. Raym.

1403.

When errors are affigned, and afterwards that writ of

error is difcontinued, the plaintiff in error may have another

writ quod coram vobis
refiden'

,
and upon this new writ may

affign other errors than thofe he affigned before, either within

or without the record, and is not bound to the fame errors.

This writ of error coram vobis recites the former writ of

error, and muft recite it accurately, for where fuch writ re

cited the former writ to be returnable coram nobis, where it

was before the king and the late queen, it was * quafhed.

Ld. Raym. 151. Carth. 370. Sed q. and vide title Amend

ing Writs ofError, poft.

This writ of error muft be entered upon the fame roll

■with the firft, that the court may fee all together. Cro.

El. 155, 281.

If a writ of error, quod coram vobis, is brought after abate

ment or difcontinuance of a writ of error quod coram nobis, no

bail is requifite, becaufe none was required in the writ of

error coram nobis.

* But that writ was quafhed for that reafon, becaufe the writ

oferror was brought to defeat a judgment ; and therefore it fhould

not have a favourable conllru&ion ; although in the fame cafe it

was infilled, that according to a grammatical conftruction, the re-",

latives and verb being in the plural number, the claufe would

extend to the queen as well as the king,

3

°

But
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But if error coram vobis is brought upon difcontinuance,
iffc. of a writ of error upon a judgment of 67. B. or other

inferior court, it feems new bail is requifite. Vide Carth.

369. and Ld. Raym. 151.

Such writ of error coram vobis is allowed by the fecondary
in court. Carth. 369.

Such writ of error coram vobis, is not a fuperfedeas of it

felf, therefore the plaintiff in error muft move the court for

a. fuperfedeas. Ibid.

If a writ of error once good, abates by plea or death, the
inferior court Cannot proceed ; but the fuperior court and

party may have a new writ quod coram vobis refidet ; but

where the writ is ill, no new writ coram vobis can be had ;

as where the writ was to remove a judgment quod fuit in

curia noftra, where it was in the time of a predecejfor. Latch-.

tg8.

Error coram vobis lies not after an affirmance of a judg

ment, except in cafe of error upon a fine in 67. B. after af

firmance thereof in B. R. Salk. 337. although in this cafe

of a
*
fine, the tranfcript is only tranfmitted into B. R.

upon error brought.

Error coram vobis does not lie in B. R. after error brought

in Cam. Scacc and judgment affirmed. Becaufe, before

the ftat. of Eliz. B. R. could not examine its own errors

in fatt, after an affirmance in parliament ; and the Exche

quer-chamber is now in the fame degree with regard to B. R.

in thofe cafes within the ftatute, as the parliament was be

fore, and is now. Vide Stra. 690.

Error coram vobis lies not in the Exchequer-chamber.

* If on error brought into B. R. of a. fine in 67. B. and the fame

is reverfed, a certiorari goes for the foot of the fine, and it is

cancelled in B. R. If it is affirmed the tranfcript is remitted into

C. M. becaufe B. R. has no chirographer.

Vol. II. Z Of
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Of Proceeding in Error tarn quam.

A
Writ of error tarn in redditione judicii quam in adjudica-

tione executionis, is a writ of error brought by bail

(after ficire facias againft them, and award of execution

thereon) of the judgment againft them, and the execution

awarded thereupon ; for they cannot have error of the

principal judgment. Vide 67r«. Car. 481. 2 Leon. 1 01.

Cro. Car. 561.

Nor can the bail join with the principal in error. Palm.

5^7-

This writ of error recites the judgment againft the prin

cipal, but alledges the error in the fecond judgment, and
in the execution thereof to the damage of the bail.

For error in fatt the bail are relievable by audita querela.

Yelv. 155.

No bail is requifite upon fuch writ of error.

Of
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Of quafliing and amending Writs of Error, of

Abatement, Difcontinuance, Summons, and

Severance in Error, &c.

A
Writ of error was not amendable at common laiv, nor bv

any of the ftatutes of amendments and jeofails, tiil

the 5 Geo. I. c 13. for all amendments are granted for the

, fupport of judgments; but the principal defign of writs of

error is to reverfe them. Ld. Raym. ji.

But by the ftat. 5 Geo. 1. c 13. it is enacted,
" That all

"
writs of error, wherein there fhall be any variance from

"
the original record or other defet, may and fhall be

"
amended and made agreeable to fuch record, by the re-

" fpective courts where fuch wiit or writs of error fhall be
"

made returnable,
CifY."

No cofts are to be paid on any amendment of writs of

error, purfuant to this ftatute; but if the writ of error be

quafhed, the defendant in error fhall have cofts. Fitz-

gib. 201.

Error of a judgment in 67. B. in an action there by a

feme fole. To the fcire facias quare executio. non, the plain

tiff in error pleaded in abatement, that the defendant in

error was married fince the judgment, and before the if

fuing of the fcire facias ; on which defendants in error moved

to quafh their own fci. fa. and the other fide infifted upon

cofts. Per cur. It is the feme in a fcire facias as in a.n action,

where you plead in abatement, and plaintiff's writ is abated,

he pays no cofts. Had there been no plea in abatement,

and the party had moved to quafh his own writ, we fhould

have made him pay cofts. 'The writ was quafhed without

cofts. Pocilington v. Peck, Stra. 638.
A writ of error was returnable before any judgment

given, and on confideration it was held to be fuch a fault

as is not amendable by the 5 Geo. 1. Stra. 807.

There was a variance between the writ of error and the

record ; and as it flood in the paper the court obferved it ;

but neither party would move to amend it, for fear of

paying cofts. Upon which the court faid the ftat. 5 Geo. r.

c. 13. would warrant their amending it, which they did

without cofts. Gardner v. Merratt, Stra. 902. Ld. Raym.

1587-

A writ of error cannot be quafhed till the tranfcript is

returned and filed. Ld. Raym. 329
'

.

A writ of error was quafhed becaufe all the proper par

ties were not plaintiffs. Ld. Raym. 71.

Z 2 A
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Of quafhing and amending Writs of Error, of

Abatement, Difcontinuance, Summons, and

Severance in Error, &c.

A writ of error tarn quam may be quafhed as to one judg
ment, and ftand good as to another, if it fhould be brought

for error in the principal judgment, as well as for error in

adjudication executionis, which is wrong. Ld. Raym. 328.

Judgment was againft A. and B. executors ; a fcire fieri

inquiry was awarded, to which a devajlavit againft A. was

returned ; and upon that devajlavit judgment was given

againft A. upon which judgment A. fued a writ of error

without naming his co-executor to reverfe the principal

judgment, and alfo the judgment upon the devajlavit againft

himfelf; and becaufe he alone could not fue error upon the

.principaljudgment; the writ of error was quafhed as to

that, and flood good as to the other part. Ibid.

A writ of error of a judgment on a recognizance was

quafhed, becaufe it was in adjudicatione executionis judicii.

Ld. Raym. 553. for it ought to have been in adjudicatione ex

ecutionis fuper recognitionem.

So quafhed for variance in the ftile of the court. Ld.

Raym. 704.

If one brings error without the other, who ought to join

with him, though the writ fhall be quafhed, yet the record

fhall be removed by it. Ld. Raym. 1403.

Cofts upon quafliing writs of error are to be given in all

cafes. Stra. 606.

The court will not quafh a writ of error on motion,
though it appears to be brought twenty-nine years after the

judgment, and the ftatute reftrains the party to twenty years,
becaufe if they did, it would deprive the plaintiff in error of

the benefit of replying to the exceptions in the ftatute.
Higgs v. Evans, Stra. 837.

Several judgments were againft three executors, two of

Whom only joined in bringing error, and bad. 1 Wilf. 88.
No perfon can bring error to reverfe a judgment, who

was not a party or privy to the record, or who was not in
jured by the judgment, and therefore to receive advantage

by the reverfal. Rol. Abr. 747. Dy. 90. Vide Bac Abr.
2 vol. 195.

So error does not lie againft any but him who was party
or privy to the firft judgment, his heirs, executors or ad

miniftrators. Rol. Abr. 747. 9 H. 6. 46, iffc
If a writ of error abates by the act of the party, execu

tion fhall go. Stra. 1015, as where a writ of error brought

by



©f (£lTO|. 341

Of quaihing and amending Writs of Error, of

Abatement, Difcontinuance, Summons, and

Severance in Error, &c.

by a feme fole abated by her marriage, and then fhe and

her hufband brought a fecond writ ; the court gave leave to

take out execution, it being a delay by the act of the plain

tiff in error.

If there are feveral plaintiffs in one writ of error, the

death of one abates the writ of error, becaufe there cannot

be any judgment according to the writ ; but if there are

feveral defendants in error, and one dies, it is otherwife,

for they are not named in the writ. Ld. Raym. 244.

A writ of error does not abate by the death of the defend

ant in error. Raym. 439. Salk. 264. but otherwife if

the plaintiff die. Sir H. 1'hynne v. Corie, 1 Vent. 34. A fcire

facias ad aud. errores went. againft the executor, when the

defendant in error died.

If the plaintiff in error dies before errors affigned, the

writ abates, and the defendant in error may fue out a fcire

facias to revive the judgment againft his executor, iffc But

if he die after errors affigned, and a joinder in error, it does

not abate the writ, and the defendant in error may proceed

to get the judgment affirmed, but muft then revive it againft

the executor, iffc of the plaintiff in error.

So a writ of error does not abate by the death of the de

fendant in error after in nullo eft erratum pleaded. Ld.

Raym. 1295.

After the record removed into B. R. by writ of error,

defendant died, and plaintiff moved 67. B. for leave to fue

out a fci. fa. againft defendant's executors. Per cur. The

record being removed out of this court, the motion is im

proper. Barnes 206.

Entry of diffeifee, pending a writ of error, abates it. Ld.

Rayin! 476.
An abateable writ is abated as to a ftranger. Ibid.

Where a writ of error abates by motion, the court muft

be moved to take out execution ; but otherwife if for Va

riance. Salk. 264, 5. But now if the writ varies from the

record, iffc. it is amendable by 5 Geo. 1. c 13.

If a writ of error abates or difcontinues by the act and

default of the party, a fecond writ fhall be no fuperfedeas.

Keb. 658. As if a plaintiff in error be nonfuit, he fhall

not have a writ of error again. Salk. 263. pi. 4. Ld. Raym.

Z 3
91-
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91. 5 Mod. 228. Ccm. 393. 12 Mod. 105. Comb. 19.

S.P.

But if a writ of error abates by the act of God, or the

law, a fecond writ of error will be a fuperfedeas. As where

a writ of error abated by the death of the lord chief juftice

Fcfter, and a fecond writ of error was fued out and allowed,

and it was held a fuperfedeas. Keb. 658, 686. —

So a fecond writ is a fuperfedeas upon abatement of the

firft writ of error by death.

Three join in bringing a writ of error, the defendant

pleads outlawry in abatement as to one of them; but the

court held this no good plea, becaufe they are all compella

ble to join. Palm. 151.

Where two join in a writ of error, and one will not affign

errors, the court will give the other time to fummon and

fever. Stra. 783.

■For if judgment is given againft two, both ought to join

in error—but if one dies after judgment, error may be

brought by the furvivor without the executor of the other.

Stra. 234.

If one plaintiff affigns errors, he muft do it in the name

of all, except where the others are fevered. Mod. Cafi. 40.

If after a writ of error brought by two, and to a fcirefacias

quare executionem non one only appears, fummons and fever-

ance lies. Yelv. 4.

A. fued B. in the Common Pleas in Ireland, and recovered

—A. died, and his executors took out a fcire facias quare ex.

nan, to which B. pleaded payment, and found againft him,
with bd. damages; and the judgment was, that they fhculd
have execution of the debt and damages aforefaid, and alfo

their cojls and expences, t£c. and for cojls de incremento. B.
brought error in B. R. in Ireland, and only one of the

executors appeared to the writ, who alone fued out the

fcire facias quare ex. non in B. R. theie; and yet, that court

affirmed the judgment of 67. B. for both, and adjudged, that

both fhould recover. On which B. brought error into
B. R. here, and though — 1. Objection was taken that the

court below had given damages for the non-payment,
whereas damages cannot be given in a fid. fa.- And 2.

That the fci. fa. in B. R. in Ireland was prayed by cne

executor only, though the writ of error was brought againft

two,
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two, and rio fuggeftion that either is dead ; yet B. R. in

England affirmed the judgment. And as to the firft objection

they faid,
"
that the being damnified and put to cofts to

the amount of 6 d. was only meant as a foundation for the

cofts de incremento; and the judgment is, that the plaintiffs
fhall recover 17/. 14*. 8 d. for their cofts and expences,

iffc To the fecond objection, The fid. fa. quare, iffc.

is only a procefs to bring the plaintiff in error in to affign

errors, and as he came in and affigned errors, he waved any

objection, and admitted the one executor to be fufficient to

call upon him to affign errors ; and from this we are to

prefume, that the other executor is dead : And though a

writ of error by one alone, upon a judgment againft two, is

not good, it is upon account of the inconvenience that would

arife from a perpetual delay of execution, if every defendant
might bring a writ of error by himfelf; but that reafon does

not not hold in this cafe, where the executors are defend

ants in error, and not plaintiffs. Knox v. Coftello. Burr.

4pt. 1789.

In an action for flander, verdict was for the plaintiff as

to one fet of words, and for defendant as to the other.

And on error from 67. B. into B. R. the errors affigned

were, that there ought to have been a judgment for defend

ant as to the words of which he was acquitted, that he

might be able hereafter to plead acquittal in bar of another

action; and that the plaintiff fhould have been amerced pro

falfo clamore as to fo much. The court of B. R. thought

the judgment infupportable, but allowed the defendant in

error to move the court of 67. B. for leave to amend the

record by the verdict, which was granted on a rule to fhew

caufe; and then B. R. amended the record which had been

fent there, and affirmed the judgment. Smith v. Fuller.

Stra. 786.

After error in Cam. Scacc. from B. R. the tranfcript was

brought back and amended in B. R. by the original record

there; and it was held neceffary to make the amendment

in B. R. becaufe this differs from the cafe of a writ of error

from 67. B. into B. R. for 67. B. fends up the very record,

whereas B. R. only
fends the tranfcript. Rutter v. Redflone.

Stra. 837,

Z 4
Plaintiff's
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Plaintiff's attorney, after a writ of error brought artfully,
delayed figning the final judgment till the writ of error was

fpent, and then brought an action of debt upon the judg
ment. The court ordered proceedings in the action upon

the judgment to be ftayed, and a new writ of error to be

brought at plaintiff's attorney's expence. Arden v. Lamley.

Barnes 250.

After error brought on a judgment againft an executor de

bonis propriis, and in nullo eft erratum pleaded, and on -argu

ment thereon in Cam Scacc. it was moved in B. R. to amend

the judgment by making it de bonis teftatorisfi, iffc. et de bo-

n:s propriisfi non, iffc. And the amendment was granted

contrary to 1 Ld. Raym, 182, Short v. Coffin Exor. Burr.

4 pt. 2730,

©f
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A
Writ of falfe judgmenVl'ies where an erroneous judg
ment is given in any court not Of record, in which

the fuitors are judges. F. N. B. 18. a.

If there are no fuitors by whom the plaint may be certi

fied, there fhall not be falfe judgment, as in a copyhold court,

in which, upon an erroneous proceeding, the copyholder

muft fue to the lord by petition. F. N. B. 18. H.

A writ of falfe judgment upon a judgment in the fheriff 's

court, is in the nature of a recordari. F. N. B. 18. A. B.

And upon a judgment in another court, not of record,
it is in the nature of an accedas ad curiam. Ibid.

A writ of falfe judgment may be fued by any one againft

whom judgment is given; his heir, executor, or admini
ftrator.

Or by any one who has damages, though the other de

fendants do not join as they ought to do in error. R. Mod.

A writ offalfe judgment iffues as a writ of error out of

Chancery, upon application to the proper curfitor.

Upon the return of the writ and the whole record certi

fied, dnd not before, the plaintiff fhall affign his errors,

F. N. B. 1 8.7.

And he may have a fcire facias ad audiendum errores, as in

error. F.N. B. 18. F. G. Or now he may ferve a rule

as in cafes of error.

Or, if the defendant has day by the roll, the plaintiff

may affign errors without a fcirefacias againft him.

The writ offalfe judgment ought to be ferved in court,

6 Hen. 7. 16. a.

And being ferved, fhall be a fuperfedeas to all proceedings

below. 6 Hen. j, 15. b.

Upon two fci. fa. ad aud. errores awarded, and nihils re

turned, or fcire feci and default made, the judgment fhall,
be reverfed.

If a writ of falfe judgment abates, or the plaintiff therein,
is nonfuited, the defendant fhall have a fcirefacias quare ex

ecutionem non. F. N. B. 1.8. G.

If upon falfe judgment brought, which ought to be;

ferved in court, and the lord refufes to hold his court, ^

dijlringas tenere curiam goes againft him. 6 Hen. 7. j6. a.

When the parties are once in court, the fubfequent

proceedings in falfe judgment are the fame as in error.

A writ
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A writ of falfe judgment was delivered to the under

fheriff, but no money was tendered or paid for the return ;

for want whereof, the fheriff took no notice of it and ex

ecuted a writ de executione judicii. Upon hearing council

on both fides, the fheriff's proceeding was now held to be

regular. Per cur. The defendant if he think fit, may pro

ceed on his writ of falfe judgment. Gale v. Hooker.

Barnes 199.

©f
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AN Habeas corpus is a writ for bringing the body of him
who is imprifoned, before the court^ cum caufd deten

tion^, and is the proper remedy wherever a perfon

is'

re-

fira,ined of his liberty by being confined in a common gaol ;
or by a private perfon, whether it be for a criminal or a

civil caufe, to have his body and caufe removed to fome

fuperior jurifdietion, which hath authority to examine the

legality of fuch commitment; and. on the return thereof,
either bail, difcharge, or remand the prifoner. Vaugh.

J36'

Of this writ of Habeas corpus there are various forts,
viz. The habeas corpus fubjiciendum, which iffues in criminal

cafes.

Alfo, the habeas corpus ad deliberandum et recipiendum, an

other writ iffuing in criminal cafes to remove a perfon to

the proper place, where he committed an offence, to be

tried.

Alfo, the habeas corpus ad refponde'ndum which iffues where

one has a caufe of action againft a perfon (already confined

for a caufe of action accruing within an inferior jurifdie

tion) to charge him with this new action in a fuperior

court.

Alfo, the habeas corpus adfatisfaciendum, which iffues after

a judgment.

But the writ of habeas corpus, of which it will be necef-

fary to ,treat here, is that of habeas corpus ad faciendum et

recipiendum, which iffues only in civil cafes, and lies where a

perfon is fued and in gaol, in fome inferior jurifdietion,
and is willing to have the caufe determined in fome fupe*

rior court, which hath jurifdietion of the matter. This
writ is ufually called an habeas corpus cum caufd, and is
grantable at all times of common right, whether in term or

vacation, without any motion in court; and upon the de*

livery thereof to the officer Or court below, it inftantly fu=

perfedes all the proceedings therein.

But an habeas corpus, where a party is committed for a

prime, ought to be on motion. \ Lev. i.

Of
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Of the Habeas Corpus ad'faciendum et recipien

dum.

THE court of Common Pleas, as well as the King's Bench,
has a general jurifdietion to grant writs of habeas cor

pus in all cafes whatfoever; but if, upon the return of fuch

writ to the court of Common Pleas, it appears that the body
Was in cuftody for any criminal matter, that court canntfc

take cognizance of it. See Wood's cafe. 3 Wilf.

The writ of habeas corpus is engroffed on a five fhilling
ftamped piece of parchment, which is made out upon a

note given to the office, and in B. R. is figned by the
figner of the writs; in 67. B. by the prothonotary, who takes

fees to the amount of fix or feven fhillings.

In fuing out the writ, care muft be taken to ftate the

ftile of the court, or perfon to whom it is to be delivered,
V/ith accuracy.

The liberty which every defendant had, againft whom
an action was commenced in an inferior court, of removing
it into a fuperior court at Weftminfter to be determined,
Was formerly very much abufed, as it was ufual for a de

fendant to fue out a writ of habeas corpus cum caufd, and

keep the fame in his pocket, till iffue was joined, the jury
fworn, and the plain.tiff below had actually given his evi

dence, and then to produce the writ, and fufpend all further

proceedings ; by which piece of knavery, the defendant,
from a knowledge of the- evidence produced by the plain

tiff, had an
opportunity of making a better defence here

after, when the caufe came to be tried. But to prevent

this abufe for the future, by the 43 of Eliz. c. 5. it is en

acted,
"
That no writ of habeas corpus, or other writ fued

forth by any perfon whatfoever, out of any of her ma

jefty's courts of record at Weftminfter, to remove any ac

tion, fuit, plaint, or caufe depending in any inferior

court, having jurifdietion thereof, fhall be received or

allowed by the judges or officers of fuch court wherein

or to whom fuch writs fhall be delivered, (but they may
proceed therein, as if no fuch writ were fued forth or de

livered) except, that the faid writ or writs be delivered

^
tofuch judges or officers of the faid court, before that
the jury which is to try the caufe in queftion, and the

•

Party that fued forth the faid writ, or for whofe benefit
it was fued forth, have appeared, and one of the laid

•'

jury fworn to try the faid caufe."

And

t<
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And by the 21 Jac 1. c. 23. /. 2. it is enafted,
" That

no writs of habeas corpus, certiorari, or other writ fued
forth to remove any action or fuit commenced in any

" inferior court, having jurifdietion thereof, fhall be al-

" lowed by the fteward, judges or officers thereof, un-

" lefs delivered before iffue or demurrer joined in the faid
"

caufe fo depending, fo as the faid iffue or demurrer be
"

not joined within fix weeks next after the arreft or appear-,
"

ance of the defendant to fuch action or
fuit."

And by feci. 3.
" If any fuch action or fuit fo as afore-

" faid commenced in fuch inferior court be removed by
"

any writ or procefs, and afterwards remanded back by
"
writ of procedendo or other writ, that then the faid action

"
or fuit fhall never afterwards be removed or ftayed before

"

judgment, by any writ out of any court
whatfoever."

And by fett. 4. it is enacted,
" That if in any action or

"
fuit, not concerning any freehold or inheritance, or title

"
of lands, leafe or rent, be commenced or depending ia

" fuch inferior court of record, it fhall appear or be laid
" in the declaration, that the debt, damages, or things
"

demanded, do not exceed 5 /. then fuch action or fuit
" fhall not, be ftayed by any writ whatfoever, other that}
"
writ of error or

attaint."

And by the fett. 6. it is provided, that this act fhall ex-

"
tend only to fuch inferior courts of record, and for fo

"

long time only, as there is or fhall be an utter barrifter of
"

three years ftanding at the bar of the four inns of court,
"

fteward or under-fteward, town-clerk, judge, or recorder
"

of fuch inferior court, or affiftant to the judge or judges
'*
of the fame, as fhall not be an utter barrifter of that

"

ftanding,, and there prefent, and not of vcounfel in any
"
action or fuit there depending.".

After this ftatute was made, an expedient was hit upon

by fome knavifh defendants to render the fourth claufe there

of ineffectual; which was, by fetting up a fictitious action

againft themfelves, (when the fuit below was under 5/.)
for a pretended demand of 5 /. or upwards, and then bring
an habeas corpus thereon, which writ removed all caufes

againft them in that court; and thereby, notwithftanding
this claufe, the fmaller action under 5/. was removed into

the fuperior court, to the prejudice of many poor plaintiffs,

who, for want of ability and means to carry on a fuit in

4 the
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the fuperior court, was obliged often to defift from profe-

Cuting their fuits, and thereby fubmit to the lofs of their

demands.

But by 12 Geo. i. c. 29. / 3. to prevent fuch practice

in future it is enacted,
" That the judges of fuch inferi-

"
or courts of record, as are defcribed in the ftatute of

e'

Ja. 1. may proceed in fuch actions commenced as are

"
therein fpecified, which appear or are laid not to exceed

"
the fum of five pounds, although there may be other ac-

"
tions againft fuch defendant, wherein the plaintiff's de-

"
mands may exceed the fum of 5 /.

The ftatute of 12 Geo. 1. c. 29. empowers the plaintiff,

upon an affidavit made and filed that his caufe of action

amounts to ten pounds or upwards, to arreft the defendant

by procefs out of the fuperior courts—And where the caufe

of action amounts to forty Jhillings or upwards, within the

jurifdietion of inferior courts, to arreft the defendant by
procefs out of fuch inferior courts. Which laft part being
found very inconvenient, and prejudicial to the lower clafs

of people, by putting it in the power of any one to whom

they were indebted in forty fhillings, within the jurifdietion

of the Marjhalfea or other inferior court, to arreft their

bodies, and imprifon and withhold them from their families

and work, the ftat . 19 Geo. 3. c. 70. extends the former

part of the 12 Geo. 1. c. 29. to inferior courts; fo that

neither in the fuperior nor inferior courts, can any one now

be arrejled or held to fpecial bail, unlefs by procefs founded

on an affidavit duly made and filed in the court, that the

caufe of action amounts to ten pounds or upwards—But to

prevent inconveniencies and delay to plaintiffs profecuting
for fmall debts in fuch inferior courts, by the fame ftatute,

19 Geo. 3. c. 70. it is further enacted,
" That no caufe,

"
where the caufe of action fhall not amount to the fum of

"
10/. or upwards, fhall be removed or removeable into any

" fuperior court by any writ of habeas,corpus, or otherwife,
"

unlefs the defendant who fhall be defirous of removing
" fuch caufe, fhall enter into a recognizance with two

" fureties in double the fum laid in the court from which

" it is to be removed for payment of the debt and cofts, in
*'

cafe judgment fhall pafs againft
him."

Of
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dum, when grantable, and to what Places.

BY Reg. Mich. 1654. fett. 7. A writ of habeas corpus to

remove the body of a prifoner directed to the fheriffs

of London or Middlefex, the judges of the Marjhalfea court,

or inferior courts within five miles of London, may be

granted in vacation or term time, returnable immediately j
but if the habeas corpus be directed to any other fheriff or

court farther diftant, it muft be returnable at a day certain
in court, unlefs it be to deliver over a prifoner in difcharge
of his bail. Prax. U. B. 1.

But notwithftanding the above rule in both courts, it

was held in B. R. in the cafe of Dottor Bettefworth v. Bell,

Burr. \pt. 1875. That fuch writ of habeas corpus ad facien

dum et recipiendum, directed to a gaoler, iffc. of an out

county, may be returnable before a judge, and immediate, as

well as on a day certain in term. And it was there faid,
that the above rule, Mich. 1654. was fallen long fince in

to diffufe.

The writ of habeas corpus being a prerogative writ, lies by
the common law to any part or the king's dominions, for

he ought to have an account why any of his fubjeets are

imprifoned. 1 Rol. Abr. 69. 67™. Jac. 543. It lies to

Jerfiey and Guernfiey. Vent. 347. Sid. 386. —To Berwick

and to counties palatine. Latch. 160. 3 Keb. 279. And to

the marjhes of Wales, as it does to all other courts which

derive their authority from the king, as all the courts exer-

cifing jurifdietion
within his dominions do ; and that it be»

ing a prerogative writ, does not come within the tule.brevia

domini regis non currunt, &c. for that muft be underftood of

writs between party and party. 2 Rol. Abr. 69. Wetherley
v. Wetherley.

But an habeas corpus adfaciendum et recipendum does, not

lie to the cinque ports, at the fuit of a, fubject. Vide Bae,

Abr. and authorities there cited. 3 Vol. 4.

The
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The Form of the Writ of Habeas Corpus ad

faciendum et recipiendum.

H E form of the writ of habeas corpus cum caufid, &c,

GEORGE the third, iffc. -To the [defcribe the

fheriff, judge, or fteward of the court to which it

is directed properly] greeting. We command

you, that you have the body of 67. D. detained in

our prifon under your cuftody, as it is faid, by
whatfoever name he may be called, in the fame,
top-ether with the day and the caufe of the taking
and detaining the faid 67. D. before our right trufty
and well beloved William earl of Mansfield, our chief

juftice, affigned to hold pleas in our court before us, [or

if in 67. B. before Sir William De Grey, knight, our

chief juftice of
the Bench] at his chambers, fituate in

Serjeant's Inn, in Chancery-Lane, [or if to be re

turnable in term, make it returnable at a day cer

tain in term] immediately after the receipt of this

our writ, to do and receive all and fingular thofe

things which our faid chief juftice fhall then and

there confider or him in this behalf, and have

there this writ. Witnefs, iffc •

'

If the writ be returnable before the chief juftice, any
Other judge of the court may commit the defendant to the

prifon of the court.

Befides the fees paid upon fuing out the writ and fealing
the fame, fees are paid in the inferior court to the fheriff,
or judge thereof, for the allowance of the writ, for the re

turn thereof, for the number of caufes there happen to be

againft the defendant in fuch inferior court, iffc. Alfo fees

paid upon the warrant to the bailiff to bring him up, and

to the gaoler to deliver him, befides the fees paid at the

judge's chambers ; or if it is returnable in court, to the fe

condary, crier, tipftaff, iffc to the amount fometimes of

three or four pounds.

Of
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dum, and herein of returning theWrit, &C.

TH E writ of habeas corpus, immediately upon being
ferved, fufpends the power of the inferior court ; and

if they proceed afterwards-, the proceedings are void, and

coram non judice. i Salk. 352. C10. Car. 261. 2 Jones

209. 2 Mod. 195.

A habeas corpus to the town court of Nottingham, was de
livered to the proper officer in open court, to remove a

plaint from that court before trial, yet the court below

went on to the trial ; and defendant moved for an attach

ment againft the fheriff for proceeding to trial after habeas

corpus delivered, and rule made to fhew caufe. On

fhewing caufe it appeared, that the iffue was joined 27th

of April, and the habeas corpus was not delivered till May,
fo the court below was warranted to proceed [vide 21

Jac. 1. ante]. And the rule was difcharged. Barnes 221.

The record itfelf is not removed by habeas corpus as it is

by certiorari, but remains below; and the return is only a

hiftory of the proceedings.

The writ muft be returned by the fame perfon to whom

it is directed; and where the writ was awarded to a fhe

riff, who before the return left his office, and a new fheriff

was made who returned languidus, the court held the return

not good ; but it ought to be returned by the two fherifl's;

by the old fheriff that he had the body, and had delivered

it to the new fheriff; and then the new fheriff might have

returned languidus. Peck v. Creffett. Paf. 26 Car. 2.

The writ muft be returned, otherwife an alias and pluries

goes ; and after that, an attachment.

A defendant being in cuftody of the fheriff of Briftol,
brought his habeas corpus to be removed to the Fleet, and

tendered it to the Sheriffs, with feven guineas, (exceeding
I s. per mile) which the fheriffs refufed to accept, infifting
on 10/. On which the defendant moved for an attachment:

againft the fheriffs ; which, on fhewing caufe was made

abfolute. Barnes 377.

It was held, that a fheriff upon, an habeas corpus is not

bound to bring up the prifoner, unlefs reafonable charges

be tendered him. 67<w v. Dowl. Hil. 20 iff 21 Car. 2.

But in Hopman v. Barber, Stra. 814. It was held finer,
that an officer muft obey the writ of habeas corpus, the. ugh

the party refufes to pay him his fees, for he has a remedy

for them.

Vol. II. A a %fc
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But then the court will not, upon his being brought up,
order him to be turned over to the prifon of the court, till

the officer is fatitfied his charges for bringing him up.

Vide Stra.
308.'

An habeas corpus cum caufd went to the portreeve of Yeovil

in Somerfetfhire, who returned, that before the coming of the

writ the parly was bailed; and the plaintiff's counfel moved

for a better return ; and it was ruled that he fhould make a

better return ; for though the body be bailed, he ought to

leturn the caufe
—and the body cannot be bailed after the

writ received. Salmon v. Slade, Hil. 25, 26 Car. 2.

An habeas corpus went to the ftannary court, to which an

infufficient return was made, and therefore difallowed. Et

per cur. The warden of the ftannaries muft be amerced,

and you may go to the coroners and get it affeered, and

eftreat it ; and an alias habeas corpus muft go for the infuffi-

ciencv of the return to the firft, and upon that the body and
caufe muft be removed up ; if another excufe be returned,

we will grant an attachment. Salk. 350. pi. 8.

Where an habeas corpus is directed 10 an inferior court,

and the fteward has liberty to proceed by the 21 Jac. 1. c 23.

yet the writ muft be returned with the fpecial matter, or

the perfon to whom it is directed will be in contempt.

Carth. 69.

An habeas corpus was fued to remove a caufe out of London;
the plaintiff prayed a procedendo, becaufe the action was for

calling the plaintiff whore, which is not actionable elfe-

where.—The defendant's counfel alledged, that neither of

the parties lived in London, nor were the words fpoken there.

And per Hale, ch. juft. If the words were not fpoken there,
the plaintiff fhall not have a procedendo, for the words may
be made actionable every where, by laying them in London.

2 Roll Abr. 69.

In a like action in London, before declaration, an habeas

corpus was brought to remove it into B. R. to which the fheT

riffs returned generally, that at fuch a court came the plain

tiff and levied his certain plaint againft the defendant in a plea of
trefpafs on the cafe, to the damage of $00 I. whereupon iffue was

joined, which remains ftill undetermined, iffc. And upon the

return a procedendo was prayed, upon a fuggeftion, that the
action was commenced for calling plaintiff whore, which is

actionable in London, and not elfewhere j therefore if a pro-

ttdtndt
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cedendo fhould be denied, plaintiff would lofe her action,

and by this means all fuch actions would be loft ; and an

■affidavit was produced, in which plaintiff depofed, that

the only caufe of action was ut fiupra. Per Holt. It does
not appear by this return, what was the caufe of ac

tion. The declaration itfelf ought to be. returned upon

the habeas corpus, and then the court would fee what the

caufe of action was. And if the writ was delivered be

fore the plaintiff had declared, yet he ought immediately to
have entered his declaration, that it might be returned upon

the writ. For all the proceedings in this cafe of a cuftom

ought to be returned, as well as in an action upon a bye-

law. Afterwards the return was amended, and then the

court granted a procedendo. Watfon v. Gierke, Carth. 75.
On an habeas corpus to the fheriffs of London, thev

returned an action on a bye-law, with a penalty ; and

then it was moved to have the return filed; Per Holt..

If a record is once filed here, it can never after be

remanded, either in the term it is fifed', or any other. —.

2d. The record itfelf is never removed by hab. corp. the re

turn is only an account of the proceedings; and when it is

removed the plaintiff muft declare de novo againft the de

fendant in cuftodia marefchalli, iffc. $d. The hab. corp. im

mediately fufpends the power of the court below, ^.th. The

return in this cafe may be filed, becaufe the very record is

not returned, and therefore will not be filed ; of confequence

then a procedendo may be granted, becaufe it will not fend

out any record filed, but only remove the fufpenfion. Ac

cordingly, the writ being filed, a procedendo was awarded.

Salk. 352,

If a writ of habeas corpus is made returnable immediate, it

ought to be returned the fame day it is delivered, and the

body brought up immediately.

By the old rule, Mich. 1654, all writs of habeas corpus

directed to any fheriff or officer of an inferior court, at

above the diftance of five miles from London, if made re

turnable in Hilary or Trinity terms,- muft be made returna

ble at a day certain preceding the fecond return of thofe

terms, in order, if bail be required thereon, the plaintiff

may be enabled to declare of the fame term, and the de

fendant fhall be obliged to plead to iffue as of thefe terms,

fo that the plaintiff may try his caufe the next affizes, if he

A a 2 thinks
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thinks fit ; or in default of pleading, that judgment may be

entered againft defendant of the fame term, if rules to plead

are given in due time.

And if the habeas corpus is fued out in Hilary or Trinity
terms, or the beginning of the vacations of thofe terms, the
writ muft be made returnable the firft or fecond return of

the fubfequent terms, viz. Eafter or Michaelmas, or the

plaintiff, on fummons before a judge, may have a proce

dendo.

After interlocutory, and before final judgment in an In

ferior court, an habeas corpus cum caufia was brought; before

the return of the writ the defendant died, and a procedendo

was awarded ; becaufe, by the 8 iff g W. 3. c. 11. the plain

tiff may have a fcire facias againft the executors, and pro

ceed to judgment, which he cannot have in another court;

and by this means he would be deprived of the effect of his

judgment, which would be unreasonable. Salk. 352.

A caufe was removed, after interlocutory and before final

judgment, by habeas corpus, and a procedendo was refufed,

becaufe this is not within the words of the act 21 Jac 1.

c. 23. which are, that the habeas corpus, certiorari, iffc.

fhall not be received or allowed ; but that the inferior

judge may proceed; except the writ be delivered to fuch

inferior judge, &c before iffue or demurrer joined in the

caufe (fo as it be not joined within fix weeks after the arreft

or appearance of the defendant). And the practice having
been to allow the habeas corpus, if delivered before the jury
are fworn, the court refufed a procedendo. Burr. 4 pt. 758.
but fee Pratt. Reg. 67. P. 217. cont.

Motion for a procedendo to a borough court, the habeas
corpus to remove the caufe having been brought after inter

locutory judgment, and the court of C. P. held the habeas
corpus too late, and made the rule for a procedendo abfolute".

Barnes 221.

02
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IN all cafes where fpecial bail was required in the court

below, if the caufe is removed by habeas corpus, either into
B. R. or C. B. fpecial bail muft be put in above on the re

moval, though the debt is under 10/. except the defendant
is an heir, executor, or adminiftrator. Reg. Hil. 2 Jac. 2.
The above is the old rule—but now by the 19 Geo. 3.

c. 70. as no oneean be arrefted or held to fpecial bail in any
inferior court, without an affidavit made and filed that the

caufe of action amounts to 10/. or upwards; it follows,
that where the debt is under 10/. and the defendant is not

arrefted below, there he would not be obliged upon removal

to find fipedat bail above. But to defeat the advantage that

might be taken of this, by removing the caufe in order tb

delay the plaintiff, the fame ftatute provides, that no action

in an inferior court, not amounting to 10/. or upwards,

fhall be removed by habeas corpus, iffc. unlefs the defendant

fhall enter into a recognizance, with two fureties, in the

court below, in double the fum for which the action is

brought, for payment of the debt and cofts in cafe judgment

ihall pafs againft him.

An heir, executor, or adminiftrator, although he has put

in bail below", fhall not, upon removal, put in bail above to

pay the condemnation money ; yet he fhall put in bail

above to appear to a new bill or original, within two terms,
but not after. But if debt is brought againft an executor,

on a judgment fuggefting a devajlavit, he fhall give bail,
for there the action is in the debet et detinet. Vide Salk,

98. and 1 Lev. 268. 2 Lev. 204.

No bail to be tendered, or put in upon an habeas corpus,

until the habeas corpus, and caufe for which bail is to be

put in, be returned, to the end that it may appear for what

caufe the defendant is detained, and bail may be taken, and

the habeas corpus and bail duly filed. Mich. 1654. Pafi
29 Car. 2. Hil. \hW. 3.

A defendant who had removed a caufe from an inferior

court into B. R. or 67. B. is not of courfe obliged to put in

fpecial bail there ; but it lies with the plaintiff to compel him

fo to do. In order therefore to get bail to the aetion, the

plaintiff, immediately as he difcovers that the caufe is re

moved, fhould take out a rule, or order, from the chambers

of one of the judges of the court, for a procedendo to remand

the caufe, unlefs good bail be put in within four days next

A a 3 after
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after notice cf the rule (if in term) or within fix
days next

after notice of the rule, [if in vacation] and then ferve a

copy of fuch rule or order on the defendant, or his attor

ney; and unlefs bail be put in accordingly, a procedendo may

be had.

An action was brought in the fheriff of London's court

againft two partners, one brought an habeas corpus, and put

in bail for himfelf only. And a procedendo being moved for,

it was granted : for otherwife the plaintiff would be difabled

to go on in either court. Fry v. Carey, Stra. 527.

Habeas corpus to remove a caufe out of an inferior court ;

and on fearch plaintiff's attorney finds bail; but the habeas

corpus not being returned and filed, the bail fignified no

thing, and therefore he carried the caufe back by procedendo,

of which defendant complained to the court; but it was

ruled, that the defendant cannot put in bail till the habeas

corpus be returned. Mafiers v. Bruges, Mich. 20 Car. 2.

If common bail only is neceffary, the attorney for the de

fendant fills up a common bail-piece to the habeas corpus

and return, and files the fame at the judge's chambers on the

return of the rule, and gives notice of having filed the fame

to the plaintiff's attorney.

If fpecial bail is required, the defendant upon fervice of

the rule for bail engroffes a bail- piece, and annexes the fame

to the habeas corpus and return ; and then takes the bail to

the judge's clerk, who will take their acknowledgment, to

whom is paid in term 6 s. bd. in vacation 7 s. bd. and

then notice thereof muft be given to the plaintiff's at

torney.

In B. R. if bail be taken in the abfence of the plaintiff,

or his attorney, the fame is taken de bene effe ; and if on due

notice in writing of the names and places of abode of fuch

bail, the time when put in, and before whom, no exception

thereto be taken by the plaintiff in twenty-eight days after the

putting them in, the bail-piece fhall then be filed within

four days next after the end of the twenty-eight days. Mich.

16 Car. 2.

In C. B. if bail be taken de bene effe, and on notice being
given of the names and places of abode of the bail, the time
when put in, and before whom, no exception thereto be

taken in twenty days, the bail-piece fhall be filed within four

days after the expiration of the twenty days. Kil. 13 &
1 4 Car, 2..

And
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And unlefs the bail, in cafe of no exception within time,
be not filed within the four days, a procedendo may be granted
upon a certificate that the bail is not filed. Same rules.
If the plaintiff diflikes the bail put in, he ferves the de

fendant's
attorney with another rule or order for a proce

dendo, unlefs better bail be put in within four days after

fervice thereof, whether it be in term or vacation. In term

this rule cofts I s. in vacation 2 s.

If this rule is ferved in vacation time, in B.R. the prac
tice is, for the defendant's attorney to give notice only
within the rule, that the bail will juftify on the firft day
of the enfui.ng term. Att. Prac B. R.

But on fervice of fuch rule in vacation time in 67. B. it is

ufual to juftify within the four days before a judge at his

chambers, for which 2 s. is paid ; and on the firft day of
the term juftify in court. Att. Pratt. 67. B. 283.

The practice is exactly the fame as to notices of bail,
exception thereto, and juftifying bail on habeas corpus, as in

other cafes, for which refer to the firft vol.

When bail is taken of a prifoner in cuftody, the judge's

clerk in 67. B. is to deliver the bail to the prothonotary to be

filed, if affented to, and for that purpofe the
prothonotary'

s

fees are to be depoftted ; but the prifoner is not to be dif

charged until the bail be affented to, or the plaintiff over

ruled in open court to accept the fame upon examination.

Mich. 1654. Hil. 13
iff 14 Car. 2.

If the defendant is an actual prifoner in an inferior court,

and brings an habeas corpus to remove the action into a fu

perior court, the habeas corpus will not difcharge him out

of cuftody till baiTis put in above and perfected ; therefore

jt is the better way, to gain the defendant his liberty, to

put in bail below, and then remove the caufe into the fu

perior couit if he would have it there determined.

If a caufe is removed by habeas corpus out of the Marfhal-

fea, or other inferior court [London excepted] and the bail

below offer to be bail above, the plaintiff cannot except to

them, but is compellable to take them, becaufe he might

but did not except to them below. But it is otherwife in

a caufe from London, for the fufficiency of the bail there is

at the peril of the clerk, and he is refponfible to the plain

tiff, fo that the plaintiff has not the liberty of excepting
againft them, and the clerk is,not refponfible if they be de-

A a 4 ffeient
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ficient in the court above, though he was in London.

Salk. 97.

A caufe was removed by habeas corpus, in vacation time,

and the bail put in on the removal ought to have juftified on

the firft day of the enfuing term : [a rule having been ferved

on the defendant for a procedendo, unlefs better bail] and

the bail not having offered themfelves the firft day of the

term, a procedendo was fued out to remand the caufe. On

the fecond day of the term the bail came and offered to

juftify, but were then too late ; however, a rule was ob

tained to fhew caufe, why the procedendo fhould not be fet

afide : But on fhewing caufe the rule was difcharged, for

it was faid, that fhould this rule be made abfolute, it would

operate as a fecond habeas corpus, which can never be granted

after a caufe is once remanded by a procedendo. Anon. B. R.

1778. The counfel offered to pay cofts of the procedendo,

but neverthelefs the court difcharged the rule.

May 20th 1742, an habeas corpus, returnable immediate,
was lodged at the palace-court to remove a plaint into 67. B.

and nothing further was done in it till 20ri>
of Nov. when

the plaintiff ferved the defendant with a rule to put in bail.

Defendant infifted, that the plaintiff fhould have ferved fuch

rule within two terms after the hab. corp. brought, and was

now too late. But the court held, that if the defendant

had put in bail upon the hab. corp. without flaying to be

forwarded by a rule for bail ; and the plaintiff had not de

clared within two terms after bail put in, the caufe would

then have been out of court ; but the rule for bail is not

limited to any particular time : accordingly the rule to fhew

caufe why proceedings fhould not be ftayed, was difcharged.
Barnes 90.

If one be removed into B. R. by habeas corpus, and puts

in bail, the bail are liable to all other actions, as well as

that for which they become bail, at the fuit of the fame

plaintiff mentioned in the return of the habeas corpus, where

in he fhall declare againft the faid defendant within t'JJi

terms next after : but fee the next cafe.
The defendant was arrefted by procefs out of an inferior

court, in a plea of trefpafs on the cafe ; bail was given, the

plaintiff declared, and the caufe was removed by habeas cor

pus ; and then the plaintiff delivered two declarations, one
for words, the other upon an affumpfit. Per Hale. If a plain

tiff
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tiff has declared before the habeas corpus delivered, the

bail fhall be fpecial only as to that action,; and fhall be

common to the other : but if no declaration before habeas

corpus, then the bail put in upon the habeas corpus fhall be

fpecial bail to all actions of the plaintiff againft the defend

ant of that term ; and the plaintiff cannot declare before the

habeas corpus allowed. Serle v. Newton, Hil. 25, 26 Car. %,

Of
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TH E record itfelf is never removed by habeas corpus,

but remains below, therefore the plaintiff muft de

clare de novo ; and the declaration is exactly the fame as in

other cafes : and if in B. R. he is ftated to be in cuftodia

marefchalli. Salk. 352.

The plaintiff muft declare before the end of the fecond

term after the return of the habeas corpus, otherwife the de

fendant is not bound to accept a declaration. And note :

If the habeas corpus is returnable in term, that term is one;

and the plaintiff muft declare before the end of the fucceed-

ing term. Vide Hutton v. Stroubridge, Stra. 631.

There is no limited time for the plaintiff's getting an or

der for a procedendo, unlefs bail be put in. Barnes 90.—

But if the defendant puts in bail in time, and the plaintiff

does not declare in two terms, the caufe is out of court.

If a caufe is removed by habeas corpus out of the courts of

Canterbury, Southampton, Hull, Litchfield, Pool, or other

counties where the judges of nifi prius feldom go, if the

action be tranfitory, it muft be laid in the county of Kent,

Hampjhire, York/hire, Stafford/hire or Dorfetjhire, or other

county in which fuch city or town lies, and the recogni

zance is to be taken accordingly. Mich. 1654.

When a defendant has removed his caufe into the fuperior

court, and perfected his bail, he cannot fign a non-profs, for

want of a declaration, as the plaintiff is not in court till he

has declared, and the caufe is fuppofed to be removed againft

his inclination.

Of
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F a caufe be removed out of London or Middlefex, the

Marjhalfiea, or any other court within five miles of

London, in Hilary or Trinity term, and bail is put in, and
the plaintiff declares in London or Middlefex, and delivers

his declaration fix days before the end of the term, the de

fendant fhall plead, three days before the effoign day of the

fubfequent term, that the plaintiff may enter the iffue if he
will;-

but if the plaintiff does not deliver his declaration

fix days before the end of the term, the defendant fhall have

an imparlance till the next term. Vide I Mod. 1.

And if a caufe is removed out of any court, except in

London or MiddUfiex, the Marjhalfiea, or other court within
five miles of London, and the plaintiff does not declare in

London or Middlefex, but in fome other county, and delivers

his delaration at any time before the end of the terms of

Hilary or Trinity, the defendant is bound to plead by the

time the rule is out, that the plaintiff may try his caufe

at the affizes, if he thinks proper; and for want of a plea

in due time, judgment may be entered againft him.

And if a caufe is removed by habeas corpus returnable in

Michaelmas term, and the plaintiff declares ih London or

Middlefex, and delivers his declaration before craftinum ani-

marum, the defendant muft plead to trial the fame term.

So, upon an habeas corpus returnable in Eajler term, if the

plaintiff declares in London or Middlefex, and delivers his

declaration before menfem Pafchee, the defendant muft plead

to trial the fame term. Salk. 515.

But if the declaration is delivered after thefe refpective

times, and yet fix days before the end of either of thefe

terms, the defendant, wherever the action is laid, fhall

plead three days before the effoign day of the fubfequent

term; and if not delivered fix days before the end of either

of thefe terms, the defendant has an imparlance until the

next term.

The above was the practice before the 5 iff 6 Geo. 2. but

by r,ule made in B. R. Tr. 5
iff 6 Geo. 2. and Mich. 3 Geo. 2.

in 67. B:

On all procefs returnable the firft or fecond return [/. e.

before the
* third return] of term, if the plaintiff declares

* And by Reg. Tr. 7 Geo, 3. On all procefs returnable the

•fffird return
of term,

in
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in London or Middlefex, and the defendant lives within

twenty miles of London, the declaration may be delivered

with notice to plead within four days after delivery, and the

defendant fhall plead within that time; and if the plaintiff

declares in any other county, or the defendant lives above

twenty miles from London, the declaration is to be delivered,
with notice to plead in eight days after; and if the defend

ant does not plead in that time, a rule to plead having
been given and expired, and a demand in writing of a

plea having been made, the plaintiff may fign judgment.

But a declaration muft be delivered four days before the

end of term, exclufive of the day of delivery, to have a plea

of that term.

Since the making of the
above rules, fome have proceed

ed upon an habeas corpus according thereto, as if upon a

cepi corpus, whilft others have adhered to the old practice,

as to pleading
upon an habeas corpus before mentioned.

A plea in abatement muft be pleaded within thefour days,
as in other cafes of pleas in abatement. Vide Pleas in

Abatement in the i ft vol.

Debt againft a feme fole in the palace court, and after ap

pearance and plea pleaded fhe married, and then removed

the caufe by habeas corpus; and after the plaintiff had de

clared againft her above, fhe pleaded her coverture in abate

ment, viz. that file was married at the time the habeas cor

pus fued out. And it was ruled a good plea, for the pro

ceedings are de novo, and the court takes no notice of the

proceedings below. But the court faid, that if this matter

had been moved on the return of the habeas corpus, they
would have granted a procedendo ; for though an habeas corpus

be a writ of right, yet where it is to abate a rightful fuit,
the court may refufe it. i Salk. 8.

But note : That coverture, after an action brought,
cannot abate a plaintiff's writ. Ld. Raym. 1525. Stra.

811.

Though coverture before does, if the action is brought

againft her as a feme fole, and an habeas corpus to remove

a caufe, is confidered as the firft commencement of the ac

tion in the court above.

An action was brought in the fheriff's court of London,
and was removed by hab. corp. into B. R. the 6th of Nov.

the firft day of Michaelmas term. On the twelfth, plaintiff

delivered



©f l^abeag Cojputf. $6$

Of the Habeas Corpus adfaciendum et recipien

dum, and herein of Pleading.

delivered his declaration, and gave a rule to plead : On

which, the defendant moved for an imparlance, and infifted

the practice was the fame as if the action was originally
commenced in this court, and cited Salk. 515. where it

was held, that on hab. corp. returnable in Michaelmas term,

if the declaration be delivered before craf. animarum, the

defendant muft plead to try; but on a cepi corpus, he is

only to plead to enter.

So in Eafter term, if the declaration be delivered before

menfem Pafcha, the defendant, on an habeas corpus, muft

plead to try, upon a cepi corpus only to enter. But the court

in the principal cafe faid, We will not put the plaintiff

in a worfe condition than he was in the court below, and

therefore refufed an imparlance. 1 Wilf. 154.

All fubfequent proceedings to the declaration, are the

fame upon an habeas corpus as in other cafes.

Of
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T
HROUGHOUT the foregoing pages under this

'

JL title, we have feen in what cafes the plaintiff is at

liberty to remand the caufe to the original jurifdietion, up

on the defendant's not complying, upon removing a fuit

commenced againft him by habeas corpus, with the ftatutes

and rules of court made to regulate the proceedings therein

upon fuch removal—as for want of putting in bail, where

fpecial bail is required ; not juftifying bail in due time,

when ferved with a rule; not pleading in time to the de

claration delivered, i$c.

A procedendo is a writ grantable by any judge of the court

into which the caufe was removed, upon application to one

of their clerks
at chambers.

The writ muft be engroffed on a two fhilling ftamped .piece

of parchment,
and muft be figned and fealed; for which

the.ufual fees are paid.

The writ is to this effect :

GEORGE the third, by the grace of God, iffc.

To the fheriff of or j udges of, iffc .

[ftiling the court and judges thereof properly]

greeting. Although we lately by our writ com
manded you, that you fhould have the body of 67.
D. detained in our prifon under your cuftody, as

it was faid, under fefe and fecure conduct, together

with the day and caufe of his being taken and

detained, by whatfoever name the faid 67. might

be called, in the fame, before our right trufty and

well belovedWilliam earl ofMansfield, our chiefjuftice,
affigned to hold pleas in our court before us, at his

chambers, fituate in Serjeant's Inn, Chancery-Lane,

immediately after the receipt of that writ, to do

and receive all and fingular thofe things which

our faid chief juftice fhould then and there con-

fider of him in that behalf. Yet we, being now

moved with certain caufes in our court before us,

command you and every of you, that in all plaints

or fuits againft the faid 67. at the fuit of A. B. in

our court before you, or any of you levied or af

firmed, or before you or any of you now depend

ing undetermined, you proceed with what fpeed

3 you
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you can in fuch manner, according to the law

and cuftom of England, as you fhall fee proper.

Our faid writ to you thereupon firft directed to

to the contrary in any thing notwithftanding.

Witnefs William earl ofMansfield, &c.

Stormont and Way.

Upon carrying the writ of procedendo to the fecondary of
the court to which it is directed, and filing it, the court

inftantly reaffumes the jurifdietion of the caufe, which can

never afterwards be taken from them again before judg
ment.

As the writ of habeas corpus removes all the caufes that

were in the court againft the defendant, the writ of proce

dendo remands all back again.

Of
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©f 2lu&tta Querela.

AN audita querela is a writ to give relief againft a judg
ment or execution awarded, or likely to be awarded

againft the party, by fetting the fame afide upon fome

ground of injuftice pointed out to the court.

If there is any other remedy at law, either by plea or

otherwife, an audita querela does not lay, except in one or

two inftances in which the party has his election of this or

another remedy.

An audita querela is an action, and is in the nature of a

bill in equity to be relieved againft the oppreffion of the

plaintiff. The writ ftates that the complaint of the de

fendant hath been heard audita querela defiendentis, and thert

fetting out the matter of the complaint, it at length enjoins

the court to call the parties before them; and having heard

the allegations and proofs, to caufe juftice to be done be

tween them.

■It alfo lies to relieve bail in fome cafes, and is a writ of

a moft remedial nature, and feems to have been invented;
left in any cafe there fhould be an oppreffive defect of juf

tice, where a party has a good defence, but by the ordinary
forms of law had no opportunity to make it. But the in

dulgence now fhewn by the courts in granting a fummary
relief upon

*
motion, in cafes of evident oppreffion, has

almoft rendered the writ of audita querela ufelefs, and driven

it quite out of practice. However, as there are a few

cafes in which this muft ftill be the remedy, fome fhort

account of the proceedings therein cannot be altogether

unneceffary.

*■

For it has been held, that relief may be granted on motion

in cafes proper for audita querela, where it is not grounded on

foreign matter, as a releafe, iffc, Ld. Raym. 43'e}. Barnes zjj.

4
Out
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Oat of what Court the Writ iffues.

AN audita querela fhall be granted out of the court,

where the record upon which it is founded remains,

or returnable in the fame court. F. N. B. 1.05. b.

And therefore, if a man recovers in B. R. or C. B. the

defendant having a releafe after judgment and before exe

cution, fhall fue the audita querela out of B. R. or 67. B.

where the record is. Ibid.

And if a recognizance is acknowledged, and there is a

releafe of it, and then execution be fued on it, the party
to be relieved fhall fue his audita querela out of the fame

court. Ibid.

And fuch audita querela out of the rolls of the fame court

is judicial. Ibid.

But it may be original, and the party may fue it out of

Chancery returnable in the court where the record remains.

Ibid.

But it cannot be granted out of any court, returnable in

the fame court, where the record upon which it is founded

is not there. Ibid.

The writ of audita querela fhall be allowed only in open

court. 1 Bulfi. 140. 2 Bulfi. 97. 2 Show. 240, And on

motion by Trin. 9 Jac 1. And therefore, when the cur

fitor has written the writ, an allocatur fhall be indorfed by
the'

fecondary in court.

So if it be irregularly granted, a
vacat'

fhall be entered

upon the record. Mo. 354,

Vat, It. M b- Oft
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Of Profecuting an Audita Querela by the De

fendant in the Suit.

T was faid, before that an audita querela lies to relieve the

defendant after judgment and execution againft him—

and alfo that it lies to relieve bail when judgment is had

againft them upon a fcire facias to anfwer the debt of their

principal ; but as the proceedings in the two cafes fome-

what differ, I fhall firft neat of the audita querela by the de

fendant himfelf.

In all cafes it is ufual, that the plaintiff in an audita que

rela be bailed, if he fhews matter in writing for his dif

charge, and the defendant be demanded whether he can

gainfay it. I Rol. 133, 384. 2 Rol. 1 13. /. 5.

If the plaintiff in audita querela has a releafe or other

writing upon which his audita querela is founded, the fame

muft be proved in court by the witneffes thereto, before

the writ of audita querela can be allowed, or a fuperfedeas

granted. I Sid. 35 I .

And then, after proof of fuch releafe, is'c and allowance

of the writ, if he be not in execution he may be bailed by
the court, and on motion may have a fuperfedeas. Com.

Dig. 1 vol. 489. Salk. 92.

But if the plaintiff in audita querela be in execution, he

cannot be bailed till the defendant plead to the audita que

rela. Comp. Att. 214.

But where an infant was taken in execution and brought

an audita querela, he was difcharged on clearly proving his

infancy. Carth. 278.

If an audita querela be founded on record, or the party be

in cuftody, the procefs upon the audita querela, when allowed,

is a fcire facias—But if the audita querela is grounded on a

matter of fatt, or the party be not in cuftody, but only
brought quia timet, the procefs on the audita querela when

allowed, iyc is a venire facias; and on default thereto, a

dijlringas ad infinitum. Salk. 92.

If brought by one in execution, the fcirefacias is the pro

cefs. Carth. 303,

An audita querela is no fuperfedeas of itfelf, and therefore

execution may be taken out, unlefs a fuperfedeas be actually
fued upon the allowance of the writ of audita querela.

Salk. 92.

If the firft writ of audita querela abate, upon a fecond

frurchafed, he may have another fuperfedeas. ?.,^>'3.
104. R.

If
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fendant in the Suit.

If one in execution is admitted to bail upon bringing an
audita querela, he muft procure four perfons to be bail for

him. The bail-piece is in this form :

Eafter term, in the twentieth year of king George

the third.

To wit, 67. D. of iffc. is delivered on bail to pro

fecute, with effeft, a writ of audita querela

brought by him to be difcharged of and from

a judgment given againft him in the court of

our lord the king, before the king himfelf, at the
fuit of one A. B. for five hundred pounds of

debt, and for damages, cofta, and charges, to

E. F. of, &c.

G.H. of, Sec.

N. O. attorney. /. K. of, &c.

and

L.M. of, &c. i

The condition of the recognizance.

YOU feverally acknowledge yourfelves to owe A. B.

the fum of one thoufand pounds—

Upon condition that the faid 67. D. fhall profecute his

fuit with effect, and if he fhall be convicted or

make default in the premifes, that he fhall pay

the condemnation money, or you fhall do it for him.

Are you content?

B b 2 An
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Of Pr.ofecuting an Audita
Qjjerela'

by. the De^

fendant in t,he," Suit..

An audita querela lies not afler judgment upon a. matter

which might have been pleaded before, but where the party
was condemned, and had no day in court to plead it, an,

audita querela lies. Cro. El. 25.

As if a releafe be given after the day of nifi prius, and

before the day in bank, the defendant cannot plead it, be

caufe there is a verdict already in the caufe, and upon an

other plea ; and therefore the caufe is already determined,
fo that he is put to his audita querela to hinder the execution

of the judgment. 2 Lutiv. 1143, 1174-

If on a judgment and a writ of error brought, the

plaintiff in the original action brings debt on the judg
ment, and recovers a judgment thereon, and afterwards the

firft judgment is reverfed on the writ of error, an audita

querela may be brought for relief againft the fecond judg
ment.

So, if an action be brought againft A. for a trefpafs com-

m'<ttedftmu! cum B. and judgment be obtained thereupon, and

afterwards the plaintiff releafe B.—A. may have an audita

querela on the releafe.

Bin if a fcire facias was brought on a judgment, and
the-

defendant has a releafe and omits to plead it to the fcirefa

cias, he fhall not have an audita querela.

Where a defendant had matter which might have been

pleaded to a fid. fa. and has loft the benefit of that by an
award of execution upon a fcirefeci returned, he is eftopped

for ever, and can never have an opportunity to take ad

vantage thereof again : but if it was an award of execution

upon two nihils returned, he may be relieved by bringing
an audita querela : And the court will not even drive him

to thar, but relieve him on motion, unlefs the ground of

his audita querela be a releafe, or fome fuch foreign mat

ter, which ought to be pleaded.

If one be taken
in'

execution, and afterwards fet at

liberty by the plaintiff, and then taken again upon the

fame-execution, he may bring his audita querela to- be en

larged, for the execution was difcharged ; and being once
difcharged, is difcharged for ever, and fuppofes a fatisfac

tion. ;

Judgment for 500/. againft the anceftor who pays it,
and dies, not having taken, a releafe or deed upon-the pay
ment. Refolyed, that the heir may maintain an audita

querela
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querela tipon this payment, though no deed or fpecialty.

2.^^.455.

An adminiftrator recovered in trover, counting
of his

own poffeffion after adminiftration committed, but
before

execution the adminiftration was revoked, and the defendant

brought audita querela, and adjudged it lay. For though of

goods in his own poffeffion he had no need to name him

felf adminiftrator; yet the goods here are affets, and he-

is chargeable as;exeeutor de fon tori after adminiftration re

pealed for the goods fo taken in execution.— So, where!

baron and feme executrix recover, and the feme dies before

execution, the baron fhall not have fcirefacias. Vide % Keb.

668. Cro. Car. 208, 227, 464.

The plaintiff had a verdict in trefpafs againft two, and

after the day at nifi prius, and before the day in bank, in

confideration of 10/. releafed to one of thei defendants
—

On which the other "defendant after
the-

day ih 'bank,- but

before judgment entered, to take advantage of the releafe,

fued out an audita querela, put in hail, and declared as of

the judgment entered.—The plaintiff in the- original action

to the declaration in audita querela pleaded nul tiel record,

on which plea the plaintiff in audita querela moved, that

the plaintiff in the original action might bring in the pojlea

and enter the judgment, or that he fhould do it for him.

Per cur. Let the plaintiff in the original action enter his

judgment within fuch a time as of the day in bank, or let

it never be entered, and let the fuit on the audita querela

ftay. Ranfere v. Meredith and Baker. Pafi. 26 Car. 2. I

Mod. m.

The plaintiff, a feme fole, married after the interlocutory
judgment, and before executing the writ of enquiry ; and

it was now moved to fet afide the writ of enquiry, and the

inquifition thereon taken. But refufed by the court. And

the defendant was left to his audita querela. Bunb. 283.

The plaintiff, a feme file, between interlocutory and be

fore final judgment, married ; and after the final judgment,

the hufband and wife brought a fcire facias thereupon, for the

defendant to fhew caufe quare ex. non, iffc. And then the

defendant moved to have the judgment fet ijfiefe; ..butthe

court
• refVfed to do it'-oh'tinotfeiiV and

put- him-
to his a&ditr.r.

'la. Bunb. 282.quereu

'.'-'One lent money, and for fecurity accepted a judgment ;

the money was paid within a day or two after it became

B b 3 due,
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fendant in the Suit.

due, and the party gave an acquittance, and promifed to

acknowledge fatisfaction, and this was proved before the

fecondary; yet the plaintiff took the defendant in execu

tion, and he remains in prifon. Per cur. The proper re

medy is by audita querela ; but let the plaintiff appear here

next term, to fhew caufe why he fhould not acknowledge

fatisfaction on record. Anon. Mich. 29 Car. 2.

If two executors fue execution for damages recovered by
the teftator, where one hath releafed, an audita querela lies

againft both. Rol. Ab. 312.

If A. hath judgment againft B. for cofts and damages,
and releafes to B. all executions, and after B. brings a

writ of error, and thereupon the judgment is affirmed, and

further cofts given for the delay of execution, and A. takes

B. in execution for the whole, upon an audita querela B.

fhall be difcharged quoad the damages and firft cofts, but

not quoad the fecond cofts. Cro. Jac. 337. Rol. Rep. 11.

K5" Of declaring, iffc. in audita querela. Vide pojl.

Of
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Of
procuring an Audita Querela by the Bail to

the original Suit.

WHEN bail bring audita querela to be relieved froth a

judgment or execution had againft them to anfwer

■the debt of their principal ; and the writ of audita querela

is allowed, they have no occafion to put in bail, unlefs the
bail are in execution.

Where judgment is had againft bail upon a fcire facias
upon default of their principal, and afterwards the original

judgment is reverfed, bail may be relieved by audita querela1,
for they have no other remedy, having no opportunity to

plead it. I Rol. Abr. 308.

Judgment in debt againft H. who died, not having fa-

tisfied the debt or rendered his body ; a fcire fdcias iffued

fi.

Gro. El. 597.

The exoneretur which had been ordered to be entered by
the court was not actually entered on the bail-piece [by the

omiffion of the proper officer.] But the plaintiff himfelf

was apprized of the furrender ; though the attorney fwore,
that he, the attorney, had no notice of it.—The plaintiff's

attorney not being apprized of the furrender of the principal

fued out ficire
facias'

s againft the bail, who paid the money ;

but they were fued into London, where the original caufe

of action was, and not into Middlefex, where the furrender

was made, and where the bail-piece remained. Upon both

thefe irregularities, viz. the plaintiff's being apprized of

the furrender and order of "the court; and 2dly, The fcire
facias'

s being fued out into Afiddlefex, that the fcire
facias'

s

might be fet afide for irregularity, with cofts, and the money

reftored.—The court were clear as to both points, and made

the rule abfolute for fetting the fcire fafias's afide, and re

storing the money, but without cofts, as awarding cofts

would have been to no purpofe;
— the plaintiff, who was

apprized of the furrender, being gone abroad ; and the at

torney who was not apprized not having acted with any

defign to opprefs. Bond v. Ifiaac. Burr. 4 pt. 409.

B b 4 Of
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Of the Procefs in Audita Querela,

T was faid before, that the procefs upon an audita querela

is of two forts, viz. a fcire facias and a venire facias.

The procefs of fcire facias is proper when the party fuing
the audita querela is in actual cuftody, or when the writ it?

felf is founded on record.

The procefs of venire facias is proper when the party is

not in cuftody, but only brings his audita querela quia timet,
or when the writ itfelf is grounded on a matter of fact.

Salk. 92, Carth. 303.

If the original fuit were by original writ, there fhould be

fifteen days at leaft between the tefte and return of the procefs

iffued upon the allowance of the audita querela, and muft be

;returnable on a general return.

But jf the original fuit were by bill (it feems) that fif
teen days between the tefte of the firft fcire facias, and return

of the fecond fcire facias, axe fufficient.—i.e. Seven days

between the tejle and return of each writ, and not one ten

and the other five.

And the writ fhould be returnable on a day certain in

iterm.

But even if the original fuit were by bill, and the procefs

on the audita querela be a venire facias, I fhould apprehend

that there ought to be fifteen days between the tefte and re

turn of that writ ; becaufe the fecond procefs iffuing upon

default thereto, is a dijlringas.

The defendant in the audita querela fhould be warned to

;appear.
•

7

A. being taken in execution, brought an audita querela,

tefted 21/? Nov. a fcire facias iffued and bore tefte the 6th Nov,
The defendant appeared and demurred, and fhewed for caufe,
that the fefte of the fcire facias was before the audita querela.

Sed non allocatur, for here the fcire facias being but to comT

pel the party to appear, and anfwer the audita querela, the

appearance has helped the defect of the procefs; but upon

a fire facias upon a judgment it may be otherwife, becaufe

another judgment is to be grounded upon if. Vewgban V,

'Lloyd, HH- 20, 21 Car. 2,

Of
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Of Declaring, &c. in Audita Querela.

IF the defendant in audita querela appears upon the fcire
facias, venire facias, or diftringas, the plaintiff in audita

querela declares, in which declaration the whole writ of ««,

dita querela is recited in the fame .manner as in a declaration
in fcire facias, with a beginning to this effed :

"OUR lord the king fent to his juftices, * af
figned to hold pleas before the king himfelf ; his writ
clofe in thefe words, to wit, George the third, iffc.'*

(and fo recite the whole writ of audita querela.)

In the declaration. in.an auftita querela, the better form is

to recite the whole record of the recovery, or it may be re
cited generally, as

" §)uod cum quidam A. nuper fcilicet,
iffc. irnplacitafifet quendam B. iffc fiuper quo he found bail,
taliterque in ecidem curia nofird proceffum fuit, quod prcedittus

A. recuperet,
iffc."

Co. Ent. 87. b. c.

But if there is a variance between the audita querela and

the record, the writ abates. F. N. B. 104. R.

The declaration ought to comprehend only one gravamen,
or at leaft, if it mentions feveral, it ought to rely upon one

only, otherwife it will be double. F.N.B. 104. R. Cro.

El. 809. Dy. 297. b. And the plaintiff ought to fhew
himfelf aggrieved. Ibid.

In the entry of the declaration, after the writ of audita

querela is fet forth, the plaintiff fuggefts the gravamen, and

prays to be difcharged, iffc Afterwards is fet out the

award of the fcirefacias or venire, iffc. and the recognizance

of bail (if the plaintiff was in execution and delivered on

bail) then the return to the fcire facias, ox venire, and the

defendant's appearance.

If the defendant confeffes the matter alledged, the plain

tiff has judgment and difcharge by confeffion ; but if the

defendant denies it, the parties proceed to iffue in fact, or

in law, as in other cafes.

No damages or cofts can be given to a plaintiff in an

audita querela. See Dyer 194.

If the plaintiff in audita querela be nonfuited, though he

may have a new writ of audita querela, he fhall have no fu

perfedeas to ftay execution.

This is the form of beginning in B. R. In 67. B. the form is

thus,
" OUR lord the king fent to his- juftices cf the

Bench,"

b'e.

If
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Of Declaring, &c. in Audita Querela.

If the audita querela be brought while the money reco

vered on the firft judgment remains in the hands of the

fheriff, and not paid over to the party, the court will make

an order for it to remain there till the audita querela is de

termined. But it feems, that if the money on the firft

judgment is paid over to the party recovering it, there is no

remedy for it.

But by Windham, juft. Where judgment is had in an

audita querela brought before the former execution done,
the plaintiff in audita querela fhall be reftored to whatever he

loft by the execution, which the court agreed, being founded
on a releafe. Vide i Keb. 260, 245. 1 Sid. 74.

Of
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Of the Judgment in Audita Querela.

BY the procefs of venire facias, the plaintiff in audita

querela may have diftrefs infinite till the defendant ap
pears—But if the defendant does not appear and plead after

a fcire facias and two nihils returned, there fhall be judgr
ment againft him.

But if there is judgment after one nihil, it is error. R.
Yelv. 88.

If the defendant pleads, and afterwards makes default

upon the fcire facias ad audiendum judicium, there fhall be

judgment againft him.

If there be judgment for the defendant in an audita que

rela, before he have execution upon his firft judgment, he

may afterwards purfue his execution upon that, i Vent.

264.

If the defendant in the firft judgment was in execution

before the audita querela, and in that there is judgment for

the defendant, he fhall purfue judgment in the audita quf

rela. 1 Vent. 264.

Of
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Of entering Procefs on the Roll to fave the

Statute of Limitations.

TH E ftatute 21 Jac 1. c. 16. fi. 3. for limiting perfonal

actions, enacts,
" That all actions of trefpafs quare

claufam fregit, all actions of trefpafs, detinue, action fur

trover, and replevin for taking away of goods and cattle,

all actions of account and upon the cafe, other than fuch

accounts as concern the trade of merchandize Between

merchant and merchant, their fatdrs or fervants, all ations

of debt grounded upon any lending or contract without fpe-

cialty : all actions of debt for arrearages of rent, and all

actions of affault, menace, battery, wounding and impri

sonment, or any of them which fhall be fued or- brought,
fhall be commenced and fued within the time and limitation

hereafter expreffed, and not after, (that is to fay) ;
" Actions upon the cafe, (other than for flander) actions

for account, actions for trefpafs, debt, detinue, and re

plevin for goods or cattle, and actions of trefpafs quare

claufam fregit, within six years next after the caufe of

fuch actions or fuit, and not after :

" And actions of trefpafs, of affault, battery, wounding,
imprifonment, or any of them, within four years next

after the caufe of fuch actions or fuit, and not after :

" And actions upon the cafe for words within two

years next after the words fpoken, and not
after."

And by fett, 7. It is provided,
" That if any perfon or

perfons that is or fhall be entitled to any fuch action of

trefpafs, detinue, action fur trover, replevin, actions of ac

counts, actions of debt, actions of trefpafs for affault, me

nace, battery, wounding or imprifonment, actions upon the

cafe for words, be or fhall be at the time of any fuch

caufe of action given or accrued, fallen or come, within

the age of twenty-one years, feme covert, non compos mentis,

imprifoned or beyond the feas ; that then fuch perfon or

perfons fhall be at liberty to bring the fame actions, fo as

they take the fame within fuch times as arc before limited
after their coming to or being of full age, difcovert, of
fane memory, at large, and returned from beyond the feas,

as
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Of entering Procefs on the Roll- to fave the,
Statute of Limitations*

as other perfons having no fuch; impediments fhould have
done."

This-
ftatute bars the plaintiff's aftion if he do not com

mence it within the time therein expreffed, or if difabled at

the time the action accrued, if he do not commence it with
in the limited times after the difability removed from him-,
felf—but the 4 £5? 5 Ann. c 16. / ig. entitles the

in cafe the defendant is beyond fiea at the time the action ac

crues, to bring his action within the limited time, accord

ing to the ftat. 21 Jac i. after the defendant fhall be re

turned.

.
A latitat is good to avoid the ftatute of limitations, with

out a bill of Middlefex previoufly fued,—So is a capias with-,

out an original. Metcalf v. Burrowes, 14 Geo. 2. Bull.
Ni. Pri. Vide Stra. 736.

And a latitat fued in vacation, will by fiction of law fave
the'

limitation of time, unlefs the defendant in his rejoinder

fet"
out the day on which the latitat iffued. Lambert v.

Witeley, E. 1760. K.B. Vide Ld. Raym. 432, &c. 386,

880, 553.
The procefs fued out with a view to avoid the Jlatute of

limitations, muft be carried to the fheriff's office, in order to

be returned with a non eft inventus, after which it muft be

entered on a roll in this manner :

As yet of- the term of the Holy Trinity. Witnefs, William

Earl ofMansfield.

"
Middlefex, to wit. The fheriff is commanded to take

67. D. and E. F. if they may be found in his

bailiwick, and keep them fafeiy, fo that he
may'

have their bodies before our lord the king at Weft
minfter, on Wednefiday next, after three weeks

from'

the day of the Holy. Trinity, to anfwer A. B% in a;

plea of trefpafs, and to have then there this pre

cept. By bill.. Stormont and Way. At which day,

before our lord the king, at Weftminfter, came

well the aforefaid A. B. in his proper perfon, and'.

offered himfelf againft the faid 67. D. and E. F.

in the plea aforefaid ; and the fheriffs, namely,

Thomas
Wright'

arid Evan Pugh, efquires, fhetiff of
the'

county of Middlefex aforefaid,, returned, that

the
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Statute of Limitations.

the aforefaid 67. D. and E. F. arc not, nor is either

of them found in his bailiwick.

Roll.

This entry of a bill ofMiddlefex will ferve to illuftrate the

practice upon other procefs, for if the procefs fued forth be

a latitat or attachment of privilege in B. R. it muft be fet

forth upon the roll, with the return, in the fame form—

and fuch procefs when returned muft be taken to the figner

of the writs in B. R. to file the fame, and the roll carried

to the clerk of the judgments to be entered and docquetted ;

the plaintiff's attorney making out a docquet paper in this

manner :

Entry of William Lyon, gentleman, one, iffc.

Middlefex, to wit. Entry of a bill to fave the ftatute be

tween A. B. plaintiff, and 67. D. and E. F. de

fendants.

Returnable,
iffc.'-

Roll.

If in B. R. the procefs fued forth is an original or capias,

the entry thereof, with the return, muft be made out ac

cordingly and docquetted, fuch procefs when returned being
filed with the filazer.

So, in 67. B. if it be an original or capias, the fame muft

be filed with the filazer; and the roll carried in and doc

quetted with the clerk of the judgments.

If a plaintiff would take advantage of procefs fued out in

this manner ; upon the defendant's coming into court after

wards and pleading the ftatute in bar of the action, the plain

tiff muft fhew that he has continued the writ to the time of

the action brought, and muft fet forth that the firft writ

was returned. For if the defendant plead non affumpfit infra

fiex annos ante exhibitionem billa and the plaintiff tenders an

iffue thereon and iffue be taken, the plaintiff cannot give

the latitat in evidence ; for a latitat may either be the com

mencement of the action, or only procefs to bring the de

fendant into court; and as procefs it may be fued out be

fore the caufe of action accrues. Bull. Ni, Pri. 151.

1 So
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So that the plaintiff to fuch plea, inftead of tendering
iffue, fhould reply a latitat, fued out at fuch a time, and

fhew the fame returned ; then continue the fame in his re

plication to the procefs on which the party comes in ; aver

ring, that the firft procefs fued out and. returned, was fued

out with a view to exhibit his bill, or declare for the fame

identical caufe of action ; and that the fame was fued out

within the time limited by the ftatute.

The continuances in fuch cafe where the plaintiff is

driven to fhew the writ continued may be entered upon the

roll at any time..

Neither the king, nor ecclefiaftical perfon, are with

in the ftatute of limitations, n Rep. 74.

If one fues out an original, or takes out a latitat in a

perfonal action within the time limited by the ftatute, and

upon his latitat hath a non eft inventus returned by the fheriff,
and enters his writ upon the roll and files it, though he

doth not declare againft the party within the time limited by
the ftatute, the action fhall be faid to be brought in due

time. 2 Vent. 192. 193. 259.

TABLE



 



table

O F T H E

CONTENTS of this VOLUME.

O

SX plitmzxz.

,F Proceedings againft Prifoners,

Pageov

Of the Rules concerning Prifoners, B. R. 4

Of the RulevS concerning Prifoners, C. B. ■

5
Of Proceeding againft Prifoners in Cuftody of the

Sheriff, &c. at the Suit of the Party, B. R. 6

Of Proceeding againft Prifoners in Cuftody of the

Sheriff, &c. at the Suit of the Party, C. B, 7

Of Proceeding againft Prifoners in Cuftody of the

Sheriff, &c under a prior Commitment, B. R. 14

Of Proceeding againft Prifoners in Cuftody of the •

Sheriff, &c. under a prior Commitment, C. B. 15

Of Proceeding againft Prifoners in <theCufto ty of

the Marfhal, B. R. — ■ i3

Of Proceeding againft Prifoners in the Cuftody of

the Warden of the Fleet, C.B- J9

Of Proceeding againft Prifoners removing
them

felves when charged with Procefs, B. R. 24

Of Proceeding againft Prifoners removing
them

felves when charged with Procefs, C.B. • 25

Of the Rule to appear and plead, and when a De

fendant, Prifoner, muft plead, B. R. —

Of the Rule to appear and plead, and when a De

fendant, Prifoner, muft plead, C B. — 27

Vol. II. C c Of



TABLE of the CONTENTS,

Fage

Of Judgment againft Prifoners, and of charging

them in Execution, B. R. 28

Of Judgment againft Prifoners, and of charging

them in Execution, C. B. 29

Of a Prifoner's obtaining a Superfiedeas, 36

Of Prifoners removing themfelves by Habeas Corpus

from the Prifons of inferior Courts into the King's

Bench or Fleet Prifons, ■

37

On mefne Procefs, ■ 40

Of fuperfeding the Exigent before Outlawry, 51

Of appearing to the Exigent, and of reverfing the

Outlawry by Motion on coming in gratis, 52

Of appearing to the Exigent gratis, and of reverfing
the Outlawry by Writ ofError, 58

Of the Arreft upon the Capias Utlagatum, of Bail

thereon, and of reverfing the Outlawry by Writ

of Error afterwards,
■■ 60

Of declaring after the Outlawry reverfed or fuper-

feded,
"

—— 68

£Df ^ctre facias, 71

Of the Scire facias againft Bail, and of Proceedings

therein, ■ 72

Of the Scire facias againft Bail, and herein of the

.
Tefie and Return of the Writ, iffc. •

77
Of the Scire facias againft Bail, and herein of reliev

ing them [by Motion] after they are faid to be

fixed, —= — . 80

Of the Scirefacias againft Bail, and herein of reliev

ing them after Error brought on the principal

Judgment, 85
Of the Scire facias againft Bail, and herein of ap
pearing thereto,

*"

*■—

o\



TABLE of the CONTENTS.

Page

Of the Scire facias againft Bail, and herein of De

claring, Pleading, Judgment, and Execution, &c. 88

Of the Scire facias to revive a Suit by and againft

the fame Parties, 92

Of the Scire facias to continue a Suit by and

againft the Reprefentatives of one of the Parties

dying before final Judgment, — '— 98

Of the Scire facias by and againft the Representa

tive of the Party to the Suit, dying after Judg
ment, and before Execution, 101

Df ZttQinitS.

Of Proceedings by and againft Attornies, . 105

Of Proceeding by an Attorney Plainciff, B. R. no

Of Proceeding by an Attorney Plaintiff, C.B. in

Of Proceeding againft an Attorney Defendant,
B.R. 117

Of Proceeding againft an Attorney Defendant,
C.B. .

• 118

Of getting an Attorney arrefted, difcharged, 122

£>f Officers.

Of Proceeding againft Officers of the Courts, 124.

M pjtotlegeti jaerfons.

Of the Privileges of Peers and Members of Par

liament, 125

Of Proceeding againft Peers and Members of

Parliament, «

133

£>f Corporations.

Of Proceeding by and againft Corporations, 138

Cc2 . ©f



TABLE of the CONTENTS.

Page

Of Proceeding againft Hundredofs.
— 14°

Of the A£tion of Ejecftment,
■

H3

For what an Ejectment lies,
-—- 14$

Of J.e Demife, 152

Of the Declaration in Ejectment, — 154

Of the Delivery of the Declaration in Ejecftment, 157

Of moving for Judgment againft the cafual

Ejeilor,
"

161

Of appearing in Eieeftment, * 163

Of appearing in Ejectment, B. R. — 166

Of appearing in Ejectment, C. B. i6*l
Of Proceeding to recover Premifes according to

the 4 Geo. 1. c. 28. by a Landlord having a

Right of Re-entry, •— 172

Of Proceeding to recover Premifes untenanted, 177
Of Proceeding to recover Premifes by a Mortgagee, ] 81

Of amending the Declaration in Ejecftment, flay

ing Proceedings, confolidacins Declarations,^. 187
Of making up the Nift-prius Record in Ejecftment, 188

Of the Trial in Ejecftment, - ib.

Of the Trial in Ejecftment, and of Judgment

againft the cafual Ejeilor for not confeffing, &c. 1 89
Of Proceeding againft the Plaintiff nonfuited at

the Trial, and of the Plaintiff's recovering his

, Cofts of a Nonfuit for not confeffing, ijc. 191

Of the Verdict and Judgment in Ejectment, 192

Of ar retting the judgment in Ejectment, 194

Of Execution in Ejedtment, ■ 196

Of quieting the Plaintiff, and of relieving him

when his Poffeffion is difturbed, ■ 201

Of bringing a new or fecond Ejectment, —

203
Oi:

recovering the mefne Profits, 205

©f



TABLE of the CONTENTS.

£>f iRepie^tn.

Page

Of the Aeftion of Replevin, 20

Of the Action of Replevin and where it may be

brought, •• 209
Of finding Pledges in Replevin, * 21 1

Of making Replevin,
■

213
0 removing the Suit from the County Court, cfjrV.
into the Courts of B. R or C. 5., >

214

Of the Declaration in Replevin, —— 218

How to proceed if the Plaintiff does not de

clare, &c. —

219
How to proceed if the Defendant does not ap

pear, &c. _,

■

223
How the Plaintiff is to proceed if the Defendant

has removed the Suit, and does not file the

Refalo, ——.

,224

How the Defendant may proceed in cafe the Dif

trefs was for Rent after the Caufe removed,

and the Plaintiff nonpros^d or nonfuited at the

Trial, — — —

225
Of Nonprojjing, Nonfuiting, "Discontinuing, &c. 233
Of the Judgment and-Execution in Replevin, 235

£>f $ro!)iMtton, 237

From whence it iffues, <-— — 2.38

Of the Suggeftion for a Prohibition, — 240

Of proving the Suggeftion, and in what Cafes

neceffary, and at what Time, —- 246

Of entering the Proofof the Suggeftion, 248

Where the Suggeftion muft be verified by an Affi

davit, ,

— 250

Of granting a Prohibition abfolutely, or hoc ufioue

only,
-''

■ 252

Of declaring in Prohibition, &c. -

253

Of grantina a Confultation, &c. — 256

■ Wh:re



TABLE of the CONTENTS.

Page

Where a Prohibition may be granted after a Con

fultation awarded, and where not, and of
Dif-

obedience to the Writ of Prohibition, -

259

£>f £tuare 3fmpefttt.

Of the Writ of Quare Impedit, and Appearance

thereto, &c. ■ 262

Of declaring in Quare Impedit, 267
Of Pleading in Quare Impedit, * 268

Of the Verdict, Enquiry, Judgment, iffc. - 270

Of the Judgment in Quare Impedit, &c. — 271

&>f $artttion, 274

Of the Writ of Partition, iffc. —— 276

Of the Declaration in Partition, • ■

279
Of pleading in Partition, — — 281

Of the Judgment in Partition, ■ 282

Of the Writ de Partitione facienda, &c. —

283
Of the final Judgment in Partition, j 287

SX €rror, 288

Of Proceeding in Error from inferior Courts, 289
Of Proceeding in Error from inferior Courts, and

herein of nonprqfftng the Writ of Error, 293
Of Proceeding in Error from inferior Courts, and
herein of affigning Errors, and making up the

Error-book, iffc. — — 296

Of Proceeding in Error from the Court Of Com

mon Pleas into the King's Bench, — 302

Of Bail in Error where requifite, —-

303
Of Bail in Error when to be put in, iffc. 310

Of Proceeding in Error from the Court of Com
mon Pleas into the King's Bench, and herein of

tranfmitting the Record, —

3 T 2

Of



table of the contents.

Page~ar

Of Proceeding in Error from the Court of Com

mon Pleas into the King's Bench, and herein of

nonprojjing the Writ, 3*3
Of Proceeding in Error from the Court of Com

mon Pleas into the King's Bench, and herein of

alledging Diminution, Want of Original, War

rant of Attorney, iffc. ■

315
Of Proceeding in Error from the Court of Com

mon Pleas into the King's Bench, and herein of

affigning Errors, Joinder, &c.
— 320

Of Proceeding in Error from the Courc of Com

mon Pleas into the King's Bench, Argument

thereon, Judgment, &c.
—

321

Of Proceeding in Error by a Plaintiff to reverfe

his own Judgment, -

—

322

Of Proceeding in Error from the King's Bench

into the Exchequer-
chamber,

■

323
Of Proceeding in Error from the Court of King's

Bench in Ireland into the King's Bench here, 327

Of Proceeding in Error returnable in Parliament, 330

Of Proceeding in Error coram nobis, and Error

coram vobis,
__ ,

335
Of Proceeding in Error tarn quam,

— 338

Of quafhing and amending Writs of Error, of

Abatement, Difcontinuance, Summons and

Severance in Error, &c. ;

——

339

£Df jFalfe 3uh%mmt, 3 4 5

j©f i^afceas Corpus, 347

Of the Habeas Corpus ad faciendum et recipiendum, 348

Of the Habeas Corpus ad faciendum et recipiendum,

when grantable, and to what Places, - 351

Of the Form of the Wric of Habeas Corpus adfa-

endum et recipiendum,
- -

35 2

Of the Habeas Corpus ad faciendum et recipiendum,

and herein of returning the Writ, &c. 353
Of



TABLE of the CONTENTS.

Page
'O

Of the Habeas Corpus ad faciendum et recipiendum,

'and herein of Bail upon fuch Writ, —

257

Of the Habeas Corpus ad faciendum et recipiendum,

and herein of Declaring, ■ 362

Of ,theHabeas Corpus ad faciendum et recipiendum,

and herein of Pleading, —■—

363

Of the Habeas Corpus ad faciendum et recipiendum,

and herein of granting a Procedendo, — 366

<©fMUta flXmxtia, 368

Out of what Court the Writ iffues, - -

369
Of Profecuting an Audita Querela by the Defen

dant in the Suit, ► 370

Of Profecuting an 4tt&td Querela by the Bail to

the original Suit, 37$
Of the Procefs in Audita Querela, - - 376

Of Declaring, &c. in Audita Quterefa, - -.

^yy
Of the Judgment, &c. in Audita Querela, 379

j©f Cafttng t\)t statute ofju*

nidations, - - 380

FINIS.



 





■ *• tl

mm

■

■

■


	Practice common-placed
	Cover
	Page 
	Front Matter
	Title Page
	Page 
	Page 


	Body
	Of Prisoners
	Page 1
	Page 2
	Page 3
	Page 4
	Page 5
	Page 6
	Page 7
	Page 8
	Page 9
	Page 10
	Page 11
	Page 12
	Page 13
	Page 14
	Page 15
	Page 16
	Page 17
	Page 18
	Page 19
	Page 20
	Page 21
	Page 22
	Page 23
	Page 24
	Page 25
	Page 26
	Page 27
	Page 28
	Page 29
	Page 30
	Page 31
	Page 32
	Page 33
	Page 34
	Page 35
	Page 36
	Page 37
	Page 38
	Page 39

	Of Outlawry
	Page 40
	Page 41
	Page 42
	Page 43
	Page 44
	Page 45
	Page 46
	Page 47
	Page 48
	Page 49
	Page 50
	Page 51
	Page 52
	Page 53
	Page 54
	Page 55
	Page 56
	Page 57
	Page 58
	Page 59
	Page 60
	Page 61
	Page 62
	Page 63
	Page 64
	Page 65
	Page 66
	Page 67
	Page 68
	Page 69
	Page 70

	Of Scire facias
	Page 71
	Page 72
	Page 73
	Page 74
	Page 75
	Page 76
	Page 77
	Page 78
	Page 79
	Page 80
	Page 81
	Page 82
	Page 83
	Page 84
	Page 85
	Page 86
	Page 87
	Page 88
	Page 89
	Page 90
	Page 91
	Page 92
	Page 93
	Page 94
	Page 95
	Page 96
	Page 97
	Page 98
	Page 99
	Page 100
	Page 101
	Page 102
	Page 103
	Page 104

	Of Attornies
	Page 105
	Page 106
	Page 107
	Page 108
	Page 109
	Page 110
	Page 111
	Page 112
	Page 113
	Page 114
	Page 115
	Page 116
	Page 117
	Page 118
	Page 119
	Page 120
	Page 121
	Page 122
	Page 123

	Of Officers
	Of Privileged Persons
	Page 125
	Page 126
	Page 127
	Page 128
	Page 129
	Page 130
	Page 131
	Page 132
	Page 133
	Page 134
	Page 135
	Page 136
	Page 137

	Of Corporations
	Page 138
	Page 139

	Of Hundredors
	Page 140
	Page 141
	Page 142

	Of Ejectment
	Page 143
	Page 144
	Page 145
	Page 146
	Page 147
	Page 148
	Page 149
	Page 150
	Page 151
	Page 152
	Page 153
	Page 154
	Page 155
	Page 156
	Page 157
	Page 158
	Page 159
	Page 160
	Page 161
	Page 162
	Page 163
	Page 164
	Page 165
	Page 166
	Page 167
	Page 168
	Page 169
	Page 170
	Page 171
	Page 172
	Page 173
	Page 174
	Page 175
	Page 176
	Page 177
	Page 178
	Page 179
	Page 180
	Page 181
	Page 182
	Page 183
	Page 184
	Page 185
	Page 186
	Page 187
	Page 188
	Page 189
	Page 190
	Page 191
	Page 192
	Page 193
	Page 194
	Page 195
	Page 196
	Page 197
	Page 198
	Page 199
	Page 200
	Page 201
	Page 202
	Page 203
	Page 204
	Page 205
	Page 206

	Of Replevin
	Page 207
	Page 208
	Page 209
	Page 210
	Page 211
	Page 212
	Page 213
	Page 214
	Page 215
	Page 216
	Page 217
	Page 218
	Page 219
	Page 220
	Page 221
	Page 222
	Page 223
	Page 224
	Page 225
	Page 226
	Page 227
	Page 228
	Page 229
	Page 230
	Page 231
	Page 232
	Page 233
	Page 234
	Page 235
	Page 236

	Of Prohibition
	Page 237
	Page 238
	Page 239
	Page 240
	Page 241
	Page 242
	Page 243
	Page 244
	Page 245
	Page 246
	Page 247
	Page 248
	Page 249
	Page 250
	Page 251
	Page 252
	Page 253
	Page 254
	Page 255
	Page 256
	Page 257
	Page 258
	Page 259
	Page 260
	Page 261

	Of Quare Impedit
	Page 262
	Page 263
	Page 264
	Page 265
	Page 266
	Page 267
	Page 268
	Page 269
	Page 270
	Page 271
	Page 272
	Page 273

	Of Partition
	Page 274
	Page 275
	Page 276
	Page 277
	Page 278
	Page 279
	Page 280
	Page 281
	Page 282
	Page 283
	Page 284
	Page 285
	Page 286
	Page 287

	Of error
	Page 288
	Page 289
	Page 290
	Page 291
	Page 292
	Page 293
	Page 294
	Page 295
	Page 296
	Page 297
	Page 298
	Page 299
	Page 300
	Page 301
	Page 302
	Page 303
	Page 304
	Page 305
	Page 306
	Page 307
	Page 308
	Page 309
	Page 310
	Page 311
	Page 312
	Page 313
	Page 314
	Page 315
	Page 316
	Page 317
	Page 318
	Page 319
	Page 320
	Page 321
	Page 322
	Page 323
	Page 324
	Page 325
	Page 326
	Page 327
	Page 328
	Page 329
	Page 330
	Page 331
	Page 332
	Page 333
	Page 334
	Page 335
	Page 336
	Page 337
	Page 338
	Page 339
	Page 340
	Page 341
	Page 342
	Page 343
	Page 344

	Of False Judgement
	Page 345
	Page 346

	Of Habeus Corpus
	Page 347
	Page 348
	Page 349
	Page 350
	Page 351
	Page 352
	Page 353
	Page 354
	Page 355
	Page 356
	Page 357
	Page 358
	Page 359
	Page 360
	Page 361
	Page 362
	Page 363
	Page 364
	Page 365
	Page 366
	Page 367

	Of Audita Querela
	Page 368
	Page 369
	Page 370
	Page 371
	Page 372
	Page 373
	Page 374
	Page 375
	Page 376
	Page 377
	Page 378
	Page 379

	Of The Statute of Limitations
	Page 380
	Page 381
	Page 382
	Page 383
	Page 


	Back Matter
	Table of Contents

	Cover


