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OF Prloners.

Of Proceedings againft Prifoners.

courts, when a defendant was arrefted upon mefne

procefs, and for want of bail was committed to gaol,
unlefs the plaintiff, before the end of two terms after the
arreft, caufed the defendant, by writ of habeas corpus, to be
removed, to be charged with a .declaration : fuch prifoner
upon common bail, or appearance by attorney, was dif-
charged from his imprifonment. '

FORMER LY, by the praftice of the refpeQive

But by 4 & 5 W. & M. ¢. 21. it is enated, ¢ That
where any defendant, or defendants, be taken, or charged
in cuftody, at the fuit of any perfon or perfons, upon any
writ * or writs, out of any of the faid courts at Wefiminfler,
and imprifoned, or detained in prifon, for want of fureties
for their appearance to the fame, the plaintiff or plaintiffs,
in fuch writ or writs, fhall and ‘may, by virtie of the faid
a&, before the end of the next term after fuch writ or procefs
Jhall be returnable, declare againft fuch prifoner or prifoners,
in the refpeive court or courts out of which the writ or
writs fhall iflue, whereupon the -faid prifoner or prifoners
thall be taken and imprifoned, or charged in cuftody ; and
fhall and may caufe a true copy thereof to be delivered ta

~ * But if the ac etiam of the writ be debt, you cannot declare
ih cafe on that writ, ‘fer all the oincers; becaufe the ftatute fays,
you fhall declare on fuch writ. Sed quere ? '

Vor, II. B fuch
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Of Proceedings againft Prifoners,

fuch prifoner or prifoners, or to the gaoler or keeper of the
prifon or gaol, in whofe cuftody fuch prifoner fhall be or
remain ; to which declaration or declarations, the faid pri-
foner or prifoners fhall appear and plead ; and if fuch pri-
foner or prifoners fhall not appear and plead to the fame,
the plaintiff or plaintiffs, in fuch cafes, thall have judg-
ment, in fuch manuer as if the prifoner or prifoners had
appeared in the faid refpe&ive courts, and refufed to anfwer
or plead to fuch declaration.”

And by fed. 3. it is further.enafled, ¢ That in all de-
clarations againft any prifoner or prifoners, detained in
prifon by virtue of any writ or procefs iflued out of the
court of King’s Bench, it fhall be alledged in cuftody of
what theriff, bailiff; or fteward of any franchife, or other
perfon, having the return and execution of writs, fuch pri-
foner or prifoners fhall be at the time of fuch declaration,
by virtue of the procefs of the faid court, at the fuit of the
laintiffs, which allegation fhall be as good and effe&ual, to
all intents and purpofes, as if fuch prifoner or prifoners
were in the cuftody of the marfbal of the marfbalfea of our fo-
vereign lord, §¢.” - \

A priforer in cuftody, on a criminal account, cannot be
charged with a civil aftion, without lJeave of the court.
Salk. 354

A perfon attainted, even of high treafon, may be charged
with a ¢vil afion, by leave of the court. Ramfden and
another v. Macdonald, 1 WVilf. 217.

A prifoner, on a charge of felony, may be charged with
a latitat,  Daintree v. Juflice, Hil. g Geo, 3 '

The court will not give leave to charge a prifoner with
an adtion, who has a pardon upon condition of tranfporta-
tion, becaufe it would defeat the effe& of the pardon, and
render the prifoner incapable of performing the condition
on which he was pardoned. Ld. Raym. 848.

A prifoner, committed for a contempt, cannot be charged
with a declaration, without leave of the court. Praf.

Reg. 325,
But
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Of Proceedings againft Prifoners.

But if he accepts a declaration, and fuffers plaintiff to
take judgment, he has no remedy. Rules and Orders K. B,
and C. B. 2 volume 31.

One in cuftody, on an attachment, caunot é¢ charged in
execution, without leave, Prac, Reg. 825.
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Of the Rules concerning Prifoners.

7 TPON the foregoing flatute the juiges of B.R.
mide the following rules.  Lafler, § PK &g M.

1. That no copy of a2 declaration be ‘delxvered to any
prifoner in cuftody, hefore the day of the return of tl}e
procefs upon which the defendant was taken or charged in
cuftody. )

2. That no rule be given, for the defendant in cu{’ro_dy to
appear and plead to any declaration againft him, until an
affidavit be filed with the clerk of the rules, of the delivering
a copy of {uch declaration, and of the time when, and the
perfon to whom, the faid copy was delivered ; and that the
defendant was arrefted, or charged in cuftody, by procefs
out of this court, returnable before the delivery of fuch
copy; and that the time of filing fuch affidavit be entered
upon the afidavit by the clerk of the rules ; and that 4 copy
of fnch afEdavit be produced to the prothonotary or fecon-
dary before the figning the judgment.

3. If a copy of the declaration be delivered againft fuch
defendant, before ¢¢ one month of Eajler,” or, *¢ the mor-
row of 4! Seuls,” and affidavit be mmade thereof and filed 5
and the defendant doth not appear before the end of ten
days after Eafler and Michaelmas term refpeltively, judg-
ment may be entered againfl him, if rules have been given ;
but if he doth appear befere the end of ten-days after
the term, he fhall impar] until the next term [unlefs the
action be in London or Middlefex] and the defendant be in
prifon within forty miles of Landsn or I¥eflminfler ; then,
though he doth appear before the expiration of ten days
after the end of the term, he fhall plead two days before the
efloign day of the next term, and in default thereof [rules
for pleading haying been given] judgment muy be entered
agamnft him as aforefaid.

«4. If a copy of the declaration be delivered againft fuch
defendani, on or before ¢ one month of Eaffer,”® in Eafler
term, or *“ the morrow of Al Souls,” in Adichaelmas term,
or in Hilary, or Trinity term; and thereupon the plainuiff
gives a rule to appear and anfwer; then if the defendant
appears two days before the cffoign day of the next term,
he fhall impar] until the faid next term ; but if he doth not
;ppear within that time, judgment fhall be given againft

im. ’ ;

5. If a writ be returnable in any term, and a copy of the
declaration has been delivered before the efloign day of the

3 ) - hext
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U P O N the foregoing flatute the judges of C. B, made
\/ the following rules. Eaff. 5 7. & M.

1. No copy of a declaration fhal] be delivered fo any
prifoner, until after the procefs, upon which fuch prifoner
fhall be taken or charged in cuftody, be returnable.

z. No rule fhall be given for the defendant, in cuftody,
to appear and plead to any declaration againft him, until
an affidavit be filed, with the proper fecondary, of the de-
livery of the copy of {uch declaration, and of the time whei,
and the perfon to whom, the faid copy was delivered ; and
a copy of the faid affidavit fhall be produced to the protho-
notary before judgment figned, together with a certificaté
from the proper officer, that no appearance is entered with
him,

3. If acopy of a declaration be delivered before menfem Paf-
cha or craflinum animarum, and afidavit thereof made and filed ;
and the defendant doth not enter his appearance with the pro-
per officer within ten days after Egfler or Michaclmas term re-
fpeétively, judgment may be entered againft him upon fuch
eertificate, if rules have been given; but if he does not
enter his appearance, as aforefaid, within ten days after fuch
term, he fhall impar] until the next term, unlefs the altion
be in London or Middlefex, and the defendant be in prifon
within forty miles of the cities of Lendon or Weflminfler;
and then, though the prifoner doth appear within ten days
after the end of the term, he thall plead two days before the
sffoign day of the next term ; and in default thereof, rules
having been given, judgment may be entered againft him as
aforefaid.

4. If the copy of the declaration be delivered on or after
menfem Pafche in Eafler term, or craflinum animarum in Mi-
chaelmas term, or in Hilary term, or in Trinmity, and the
plaintiff {hall thereupon give a rule to appear and plead ; if
the defendant enters his appearance two days preceding the
efloign day of the next term, he fhall imparl until the
next term; but if he fhall not appear within that time,
judgment may be entered againft him as aforefaid,

5. If the writ be returnable in one term; and a copy of
the declaration be delivered before the efloign day of the
B3 next
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Of the Rules concerning Prifoners.

next term, the plaintiff, in fuch next term, may give rules
to appear and plead ; and if the defendant does not appear
and plead, upon the expiration of the rules, judgment fhall
be given againft him.

6. If the declaration be not filed before the end of the
next term, after the writ or procefs by which the prifoner
was taken or charged in cuftody, is returnable, and affida-
vit made and filed in manner as aforefaid, before the end of
forty days next, after fuch term, the prifoner fhall be dif-
charged by common bail figned by one of the juftices of
this court.

7. If any gaoler or keeper of a prifon, having received a
copy of a declaration againft any prifoner in his cuftody,
fhall fupprefs the fame, and not deliver it forthwith unto
fuch prifoner, an attachment fhall be iffued againft him.

Of Proceeding againft Prifoners in Cuftody of the
Sheriff, &¢. at the Suit of the Party.

Upon being arrefted, if the defendant cannot find das/,
but goes to prifon, and does not remove himfelf by habeas
corpus, or the plaintiff does not remove him by babeas corpus
into the cuftody of the mar/bal, the plaintiff may, under this
Satute of king William, declare againft him in the cuftody of
the fheriff or bailiff where the prifoner is; and if the fuit is
by 4:ll or latitat, he muft exprefs in his declaration in whofe
cuftody he is, by virtue of the faid procefs, at the fuit of
the plaintiff, which fhall be as effe€tual as if the prifoner
was in cuftody of the mar/bal.

If the prifoner was arrefted, and in cuftody at the fuit of
the plaintiff, there is no need of an affidavit on delivering
the declaration, [as there muft be when he is already in cu-
ftody ar the fuit of another] becaufe there was one on the
writ.  Rules and orders K, B, and C, B. 2 vdl, 144.

Of
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Of the Rules co’ncer.ning Prifoners.

next term, the plaintiff, in fuch declaration, may give a
rule to appear ; and if the defendant doth not enter his ap-
pearance, and plead by the time the rules are out, judg-~
ment may be entered againft him.

6. If the declaration be not entered, or left in the office,
before the end of the next term, after the return of the writ
or procefs, [by which the defendant thall be taken or charged
in cuftody] and an affidavit made and filed in manner afore-
faid, before the end of twenty days after fuch term [ Eafler
term excepted, and within ten days after Eaffer term] the
prifonter thall be difcharged, upon entering his appearance
with the proper officer, by writ of fuperfedeas made by him
according to the ancient prattice of this court.

7. If any gaoler, or keeper of any prifon, having received
a copy of a declaration againft any prifoner in his cuftody,
thall fupprefs the fame, or not deliver it forthwith to fuch
prifoner, an attachment fhali be entered againtt him.

AN

Of Proceeding againft Prifoners in Cuftody of the
Sheriff, &, at the Suit of the Party.

IF the defendant, upon being arrefted, cannot find bail,
but goes to prifon, and does not remove himfelf by habeas
corpus, or the plaintiff does not remove him by babeas corpus,
into the cuftody of the warden of the Fleet, the plaintiff
may, under the above ftatute of king /illiam, declare
againft him in the cuftody of the fheriff or bailiff where the
prifoner is,

‘The fame in this court, Praf?, Reg. 330.
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Of Proceeding againft Prifoners in Cuftody of
the Sheriff, &¢. at the Suit of the Party.

BY Reg. Trin. 2 Geo. 1. If a perfon arrefted or com-
mitted, by virtue of any procefs of this court, to the
cuftody of any fheriff, or other officer whatfoever, at the
fuit of any plaintiff, and fhall fo remain in cuftody by rwo
terms, and the plaintiff fh:Il not declare againft fuch de-
fendant within that time, fuch defendant, after the end of
the fecond term, after fuch imprifonment, fhall be dif-
charged .out of the prifon where he fhall be fo detained,
upon filing common bail {izned by one of the juftices of this
court, without any notice to be given to the plaintiff or
his atiorney.

Niste—Within the above rule, the term in which the
writ whereon the defendant was arrefted is retarnable, altho’
it be not returnable ull the laft day of the term, is one of the
twa terms.

So is the term wherein the defendant was committed, al-
though not committed till the 1aft day of a vacation.

Mafter Benton thougzht, that if the defendant did not fu-
perfede himfelf till the third term, and fled comunin bail as
of that term, yet he wzs not obliged to accept a declaration.
Sed quere, If common bail fhould not be filed as of the
fecond term ? and wide the praZice of C. B.

Mr. Cowper, clerk of the rules in B. R. had fome doubt,
whether a prifoner, fuperjeded on filing common bail might
not {izn a non-pres as foon 2s common bail filed ; becaufe
the plaintiff had not declared wishin the two terms’; but this
feems impoffible : though gnare, If he may not fign it at the
end of the 1wo terms ater tail filed ?

The court will never grant the plaintiff a rule for further
time to declare againft a prifoner.

But where, in a writ againft three, one was arrefted and
lay in gaol, and the other two abfconded, the court refufed
to difcharge the prifoner, faying, the defendant arrefted muit
appear for all, or lie in gaol till the other two are out-
lawed, )

. . - .
) But then the plan_ntlﬁ' pmf_} move, 1n the fecond term, for
time to declare againtt him in cuftody. L2yt 12 Geo. 3.

The
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Of Proceeding againft Prifoners in Cuftody of
the- Shenﬂ" &c. at the Suit of the Party.

F defendant be committed to prifon, by procefs out of

this court, or habeas corpus, the prifoner entering his ap-
pearance, and giving a rule to declare, the plaintiff not de-
claring before the end of the next term after the commit-
ment, the defendant to be difcharged by fuperfedeas in the
end of the next term, and liberty for the plaintiff to declare,
upon that appearance, the next term after that at fartheit,
Reg. M. 1654.

If the plaintif daes not remove the defendant to the Flees,
and the prifoner enter his appearance, he may be difcharged
by fuperfedeas in the end of the third term after the arreft,
and the plaintiff may declare upon {uch appearance the term
followmg, but not after,

Bat if-fuch prifoner caufe an appearance to be entered
"for him by attorney, and caufe notice thereof to be given to
the plaintiff, or his attorney ; and if oath’ thereof be made
in writing, and filed in court, unlefs the plaintiff declares
againft him in the term after fuch appearance, he may be
difcharged by fuperfedeas, fo as oath be made by the attor-
ney for defendant, that no declaration had been delivered or
tendered to him. And the plaintif may declare againft
him the term next after {uch appearance entered, but not
afterwards. Reg. H. 14, 15 Car. 2.

In this court, upon a fuperfedeas for want of declaring
within the two terms, common bail muft be” filed of the term
the fuperfedeas iflues. By Reg. 54, 15 Car. 2.

And by the fame rule, the plaintiff may deliver a decla-
sation any time before the ¢ffiign day of the fecond term after
the term in which the Juperfedeas iflued, or apprarance was
entered, and the attorney appearing for him is bound to
accept a declaration.

The fame in this court, Praéd. Reg. 327.

But where in an a&ion againft twe, and one defendant
was comm tied to the Fleet, charged with the ad&tion, for
want of bail; and the other abfcond :d, fo tha plamuff was
not able to bring” him into court by arreft, and therefore
took out procef, u." ontlawry againit him, which, unavoida-
bly, over-run th: time for declaring, wiz. the two terms.
The court tn ught it reafonable, as the plaintiff could not
declare ag+inft the other, he neither being outlawed, nor in
court, to sllow 4 further time to declarc.  Barnes 401.

) More
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Of Proceeding againft Prifoners in Cuftody of
the Sheriff, &c. at the Suit of the Party.

The court refufed to difcharge a prifoner out of cuftody,
for want of proceeding againft him within two terms, a mif-
take having arifen from two perfons being of the fame fur-
name. Loft 274.

A writ was returnable the firft return of Michaelmas term,
and the defendant was arrefted in Trinity vacation, and the
declaration was delivered in Hilary term, and held bad, for
the plaintiff fthould have declared before the end of Michael-
mas term. Pitt v, Yalden, Eaft. 7 Geo. 3. B. R. Burr.
4 pt. 2060.

In Hutchins v. Kenrick. Burr, 4 pt. 1048. The court
held, that a defendant prifoner, although fuperfedable, but
not actually fuperfeded, if found in cuftody, may be charged
with a declaration.  Vide the oppofite cafe.

If



GC. B. DFf Pafloners. 13

Of Proceeding againft Prifoners in Cuftody of
the Sheriff, &¢. at the Suit of the Party.

More than two terms had expired after the prifoner’s being
in cuftody, and before the plaintiff declared ; and, on mo-
tion that the prifoner might be difcharged by fuper/fedeas, the
plaintiff having neglefted to declare within the two terms.
On fhewing caufe, it appeared by affidavits, that there had
been a treaty of accommodation between the plaintiff and
the defendant, and that breaking off, then the plaintiff de-
clared, and the court held, that while a treaty {ubfifts be-
tween plaintiff and defendant a prifoner, the plaintiff is not
obliged to declare within the two terms, according to the
pralice, for it is for the prifoner’s benefit, that the plaintiff
liftens to propofals of accommodation, 3 i/, 455.

The plaintiff not having declared againft the defendant, a
prifoner, before the end of the fecond term, the defendant took
out a judse’s fummons for a fuperfedeas, 28th of OZ. and the
plaintiff’s agent had time to write to his client ; and not being
able to thew caufe againft it, a fuperfédeas was ordered on
the 1125 of November, but could not be fealed that night;
but on the 13th was fent into the country, The plaintiff,
after the fummons ferved, viz. 1ft of November, charged
defendant in cuftody with a declaration, and on the 13th
figned judgment, fent down a teflatum cap. ad fat. and
charged him in execution. The court held the plaintiff’s
proceedings, fubfequent to the time of the defendantls be-
ing fuperfedable and having applied for a fuperfedeas, to be
irregular, and fet afide the cs. fa. with cofts, upon defen-
dant’s confenting not to bring an a&ion. /%bb v. Dorwell,
Barnes 400. .

The plaintiff had zwo different caufes of action againt the
defendant, one as adminifirator, the other as affignee.——
Defendant was arrefted at the plaintiff’s fuit as admini-
Strator ; but in the title.of the affidavit for bail, adminiffra-
tor was omitted, though put in the writ. Detendant re-
me=ined in cuftody for want of bail, and the plaintiff did not
de iarc as adminifirator, agreeable to his writ, but made a
new affidavit of his other demand, as affignre; and delivered

a de-
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Of Proceeding againft Prifeners in Cuftody of
the Sheriff, &e. at the Suit of the Party.

If a prifoner on mefne procefs efcape, and is retaken on an
efcape warrant, and in cuftody of the fheriff, &¢. the
plaintiff muft declare againft him within' two terms after
taken on the efcape warrant. Reg. 6 Anne.

If a defendant is in the cuftody of the fheriff, and the
plaintiff has declared againft him as in fuch cuftody, he
may notwithftanding, if he thinks proper, remove the de-
fendant into the cuftody of the mar/fbal by habeas corpus cum
caufa ad faciendum et recipiendum ; for the a& 4 & 5 W. & M.
was only made for the eafe and benefit of plaintiffs, to fave
them the trouble and expence of fuing out an kabeas corpus
to bring the defendant into court, and does not take away
the plaintift’s common law right to remove him. Dr. Bet-
tefworth v. Bell, Efq. Burr. 4 pt. 1875.

But note, fuch hab. corp. muft be tefted in term, though
it may be returnable immediate.

Of
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Of Proceeding againft Prifoners in Cuftody of
the Sheriff, &e. at the Suit of the Party.

a declaration in the country gaol, indorfed for bail. And
the rule to fhew caufe, why a fuperfedeas, &c, in the firfk
caufe was made abfolute, the affidavit being a nullity ; but
the arreft, in the fecond caufe, was held not to be void.
Barnes 3g1.

But where the plaintiff arrefted defendant as executriv,
and afterwards finding the a&ion wrong as executrix, made
a new affidavit for bail, and charged the defendant with 2
new declaration in her own right; and, upon defendant’s
moving for a common appearance and ﬁtperﬁdm;, the court
held, that if there had been rwo different caufes of ation,
the fecond declaration would have been a good charge ; but
there being but one and the fame caule of action, the pro-
ceedings were irregular, and made the rule abfolute to fet
afide the proceedings. Barnes 391I.

T'he fame in this court. 1 Barnes 285,

If prifoner efcapes, his recaption fhall be looked on

as the time of the render from whence the plaintiﬁ' is to
proceed.  Barnes 382.
* Motion to ftay proceedings upon 2 dechranon delivered
agamﬁ a prifoner in a county gaol, the declafation not hav-
ing been entered in the pratbanotary s office before delivered,
Per cur. Tt is (ufficient to enter the declamtwn any time
pefore giving a rule to plead.  Barnes 372.

Of
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Of Proceeding againft Prifoners in Cuftody of

the Sheriff, &c. under a prior Commitment.

W HERE a perfon has caufe of a&ion againft a pri-
foner, already in cuftody of the fheriff, €c. he may,
inftead of removing fuch prifoner into court, charge him
with procefs in the cuftody of the fheriff, &'c. But if bhe
would remove him into court, he muft take out an habeas
corpus ad refpondendum.

If the caufe of aétion is not bailable, or under 10l the
defendant, prifoner, muft be ferved with a copy of procefs,
and the plaintiff may file common bail for him, and proceed
as in other cafes.

But if the caufe of altion is above 10 /. and the plaintiff
would hold him to bail, an affidavit mufl be made thereof, and
Siled with the clerk of the rules.

The method of charging a defendant, prifoner, in cuftody
of the fheriff, &c. is this, the plaintiff makes three copies
of a declaration, one on treble penny ftampt parchment,
called the 4:/], which muft be filed with the clerk of the de-
clarations,—The fecond on treble penny ftampt paper, to
deliver to the prifoner himfelf, or leave with the gaoler or
turnkey of the prifon.—And the third on like paper, to be
filed with the clerk of the rules, to which muft be annexed
an affidayit of the delivery of the one to the prifoner or turn-
key, of which declaration and affidavit he will make an
office copy on ftamps, or the plaintiff’s attorney may do it
for expedition himfelf; but then he muft take it to the clerk
of the rules, to be marked, when he files the original decla-
ration and affidavit, and pay for the fame according to the
length.

The clerk of the rules will enter a rule for the defendant to
appear and plead on the office-copy of the declaration, af-
ter which [if he fail fo to do in due time] a demand of a
plea being made, judgment may be figned againft him; and
if he does appear and plead, the proceedings then are the
fame as in other cafes.

It
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Of Proceeding againft Prifoners in Cuftody of
the Sheriff, &@c. under a prior Commitment.

TH E fame in this court.

If the caufe of aion is not bailable, or under 10/, the
defendant, prifoner, muft be ferved with a copy of a com-
man capias; and the plaintiff may, on affidavit of fervice,
enter an appearance for him, according to the flatute. 2
Barnes 314.

But it the caufe of a&ion is bailable, and above 10/, the
procefs to be fued out by the plaintiff, againft the defend-
ant, prifoner, is a fpecial capias, and a warrant thereon
muft be lodged with the gaoler, in order to detain him.

In this court the declaration muft be filed with the protho-
notary, and a copy thereof ferved on the prifoner, or left
with the goaler or turnkey.

The plaintiff muft declare within two terms;

Where a defendant was ferved with a copy of procefs,
but, before declaration delivered, became a prifoner in the
Fleer, and the plaintiff entered an appearance for him, pur-
fuant to the ftatute, and left a declaration in the office, and
gave him notice of it, The court fet afide the proceed-
ings, and held, that the declaration ought to have been de-
livered at the Fleet. Barnes 392,

The
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Of Proceeding againft Prifoners in-Cuftody of
the Sheriff, &¢, under a prior Commitment.

If the d:fendant is in the cuftody of the fheriff, there muft
be an aﬁidavithf the delivery of the declaration filed with the
clerk of the rules, which muft be filed before the end of
twenty days after the end of the fecond term after the return

of the procefs.
The fame, though the defendant removes himfelf from

one gaol to another. Att. Prai. 337.
But if he is in the cuftody of the marfbal, no fuch affida-

vit is neceflary,

-J3



C.B. DI Paifaners. 17

Of Proceeding -againft Prifoners in Cuftody of
. the Sheriff, &¢. under a prior Commitment.

The fame in this court.  The gffdavit muft be filed
with the prathonotary; but if Eafler term is the fecond
term, fuch affidavit muft be filed in ten days after, &5,

But if he was arrefted at your fuit, no fuch affidavit is
neceflary, becaufe there was one on the writ. But if the
declaration is a new charge, there muft be an afidavit,
Rules and Orders XK. B. and C. B. 2 Vol. 144. Pra&,

Reg. 330.

Vor. II C 'y}
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Of Proceeding againft Prifoners in the Cuftody
of the Marfbal.

F any defendant fhall be committed to the cuftody of the
I marfhal, or thall be charged in cuftedy of the marfbal,
or arrefted or committed by virtue of any procefs of this
court, to the cuftody of any theriff, or other officer wha_t-
foever, at the fuit of any plaintiff, and fhall fo remain in
cuftody by two terms, and the plaintiff fhall not declare
againft fuch defendant within that time, fuch defendant,
after the end of the fecond term after fuch imprifonment,
thall be difcharged out of the prifon where he fhall be fo
detained, upon filing common bail, figned by one of the
juftices of this court, without any notice to be given to
the plaintiff, or his attorney. Reg. 2 Geo, 1.

Note, Within the above rule, the term in which the writ,
whereon the defendant was arrefted, is returnable, although
not returnable until the laft day of the term, is to be ac-
counted as ene of the two terms ; as is alfo the term where-
in the defendant was committed to the cuftody of the mar-
Shal, although not comimitted till the laft day of a vacation.

If a perfon has caufe of a&ion againft a defendant,
prifoner in the cuftody of the mar/bal, he may charge fuch
detendant in cuftody, by delivering a declaration.

But, ¢ for preventing the detainer of prifoners, charged by
declarations, in the cuftody of the marfbal of the marfhalfea of
this court, where the caufe of altion againft fuch prifoners
does not amount to 10 /. and upwards—It is ordered, That,
from and after the laft day of this term, no declaration,
whereby any prifoner fhall be charged in the cuftody of the
marfhal, fhall be fufficient caufe of detaining fuch pri-
foner in cuftody, unlefs an gffidavit, that the plaintiff’s
czufe of ation againft fuch prifoner does amount to
g}o{é })rbupv;ards, thall be firft made and filed with the
clerk of the rules of this court, and the fum [pecified in fuch affr-
davit fhall be indorfed by him upanfuc}{dec.graz{in, beffore -lb;:-e
leaving thereof, with the turnkey. Eafl. 15 Geo. 2.

If the prifoner was arrefted, and in cuftody, at the fuit of
the plaintff, there is no need of an affidavit on delivering
the dcclarat.ion, becaufe there was one on the writ; but if
tlze declaration is a new charge, there muft be a new affidavit.
}\u/ﬁ_\' and Ora'u‘, K. B, and C‘ B 2 [/o[_ 144.

Procels may be {erved an 7

y rved on a man n

Jhal, havi CUﬁOd}’ of the mar-
el n

g furrcdered himielf to take the benefit of the
at
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Of Proceeding againft Prifoners in the Cuftody
of the Warden of the Fleet,

F any defendant fhall render himfelf or be rendered to

the Fleet prifon, in difcharge of his bail, at the fuit of
any plaintiff, where no declaration has been delivered,
unlefs the plaintiff fhall declare againft fuch defendant
swithin two terms after fuch render, fuch defendant may be
difcharged out of cuftody by fuperfedeas, to be allowed by
one of the juftices of this court, if caufe be not thewn to the
contrary by the plaintiff or his attorney, upon notice to
either ‘of them given by the defendant’s attorney or agent,
and affidavit made of fuch notice. Reg. 8 Geo. 1. '

If a perfon has caufe of altion againft a defendant, pris
foner in the Fleet, the plaintiff may charge fuch prifoner in
cuftody, by delivering a declaration. .

But ¢ for preventing the detainer of prifoners charged by
declarations delivered at the Fleet prifon, where the caufe of
action againft fuch prifoners does not amount to 10/, itis
ordered, that no copy of a declaration delivered at the
Fleet prifon, againft any prifoner there, fhall be fufficient
charge to hold fuch prifoner to bail, or to retain fuch pri-
foner in cuftody for want of bail, -unlefs an affidavit, that
the plaintiff’s caufe of a&ion amounts to 10/. or upwards,
be firlt made and filed in the prothonotary’s office, and an in-
dorfement made by the faid prothonstary, or bis deputy, upon
Juch eopy of a declaration, fignifying the fum of money [pecified in
Juch affidavit; for which fum, fo indorfed, bail fhall be re-
quired, and no more. Hil. 8§ Geo. 2.

In explanation of the above rule, it has been adjudged,
that if a defendant, arrefted by procefs iffuing out of the
court of King’s Bench, and in cuftody for want of bail, re-
move himfelt, by habeas corpus, to the Fleet prifon, and the
plaintiff charges him in the Flest with a copy of a declara-
tien, he is not obliged to make and annex an affidavit, as
by the above rule is direéted, in regard there was an affi-

. C a2 davit
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Of Proceeding againft Prifoners in the Cuftody
of the Marfhal.

a& ‘for relief of infolvent debtors. Pryv. Lawford. 3

Ges. 2.

From what is fajd, it may be collected, That where the
defendant is in the cuftody of the marfbal, under a former
commitment, you may deliver a declaration, and not ferve
him with procefs, whether the caufe of altion requires bai/
or not; but if the altion requires bail, there muit be an
affidavit filed with the clerk of the rules, according to Reg.
15 Geo. 2. elfe it is no caufe of detainer, if he fhould be
fuperfeded in other a&ions againft him: But then, as in all
cafes where the caufe of aftion does not require bail,
common bail muft be filed in thofe altions, on being fuper-
{eded in fuch ations as require bail.

To charge a prifoner, in cuftody ef the mar/bal, in vaca-
tion time, [inftead of the old method of fuing out an
bab. corp. ad refpond. tefted as of the laft term] the plaintiff
muftt file 2 blz'll as of the preceding term, and then to deliver to
or leave for the defendant in cultody, a copy of the declara-
tion as of the preceding term, and make an affidavit of the
delivery thereof. Barr. 4 pt. 1052.

And fo in term time, and the defendant is a prifoner in
cuftody of the marfbal, you ingrofs and file a 4://, and de-
liver a copy of the declaration theresn to the prifoner himfelf,
or leave the {ame with the turnkey, and give a rule to
“plead, demand a plea, and procecd as in other cafes.

In this court, a bill muft always te filed againft a pri-
Joner’; and for want of ir, he is intitled to a fuperfedeas, al-
though he has pleaded, )



C. B. OFf Pifoners. 21

Of Proceeding againft Prifoners in the Cuftody
of the Warden of the Fleet.

davit made of the debt, when the plaintiff took out the
procefs upon which the defendant was arrefted. But if a
declaration comes in s a new charge againft a prifoner in
cuftody at the f{uit of another p]amtlﬂ: there the above
rule muft be obferved. Rep. & Caf. of Prafi. C. B. 144.
Barnes 72, Prafl. Reg. C. P. 330.

If any perfon hath caufe of altion againft a prifoner com=
mitted to the Fleet, after filing a declaration with the proper
officer, he may deliver a copy to the defendant or turnkey;
and, after rule given to plead, #o be out in eight days after de-
livery of declarations and-affidavit being made of the de-
livery, the plaintiff may fign judgment, as if the defendant
had been charged at the bar of the Common Pleas [or Ex-
chequer] with fuch ation. 8 & g /7. 3. ¢. 27.

A prifoner, furrendering as a fugitive, cannot be charged
with a declaration under this a&, 'becaufe not committed.
Pra&. Reg. 126. 1 Barnes 281.

But it feems he may be arrefted.  Ibid. )

To charge a prifoner in' the cuftody of the Fleet, in vaca-
tion time, the plaintiff draws his declaration as of the
preceding term, gets it flamped by the prothonotary, and
delivers or leaves it with the clerk of the papers.

To charge a prifoner in term time, the plaintiff draws
his declaration, gets it ftamped by the prothonotary, and
delivers or leaves it with the clerk of the papers at the
Fleet,

When the defendant is a prifoner in the Flet, the decla-
ration muft be entered with the prothonotary, before the de-
livery of the declaration to the defendant; but if the de-
fendant is in any other prifon, it need not be fo entered be-
fore the delivery, but it is fufficient to file it any time
before a rule is given thereon to appear and plead.

And note—That when the defendant is in the Fleet, the
original declaration, indorfed by the prothonotary, thould be
left at the Fleet, and not a copy thereof. Whereas, when
the defendant is in another -gaol, the original declaration is
filed with the prothonotary, and a copy thereof delivered to
the defendant.  Prac?. Reg. 331. 1 Barnes 3:35.

| 3 I
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Of Proceeding againft Prifoners in the Cuftody
of the Marfbal.

A prifoner once fuperfedeable is alfo fo with refpe&t’ to
the plaintiff himfelf in that caufe, but not as to third per-
fons; for by them, fo long as he is in aftual cuflody, he
may be charged as a prifoner. Burr. 4 pt. 1048.

Of
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Of Proceeding againft Prifoners in the Cuftody
of the Warden.of the Fleet.

If a capias is returned non eff invent, againtt a prifoner in the
Fleet, he muft appear on an babeas corpus ad refpandendum, as
well at the fuit of a ftranger as at his fuit whereon he is
imprifoned, and receive a declaration. Mich. 1654. [. 13.
' After an irregular declaration againft a prifoner, the plain-
tiff cannot declare de nowo, unlefs the prifoner is in cuftody
at another perfon’s fuit. Prac. Reg. 328. -

It is faid in Prad?. Reg. 328. to be the conftant pradtice,
to have four entire Jaw days, after the two terms, to deliver
declarations againft prifoners, and give a rule to plead.
So, where the declaration was delivered on Monday the fifth
day after the term, it was held well, But guere, as to this
practice,

But where a declaration is irregularly delivered, the pri-
Jomer muft complain thereof before judgment. PradZ, Reg,

329.
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Of Proceeding againft Prifoners removing them-
felves when charged with Procefs.

F a prifoner in the Mar/balfea, on mefne procefs, removes

himfelf to the Fleet, before the plaintiff has declared
againft him, the plaintiff then muft declare in C. B. and
Cannot proceed further in B. R. unlefs he brings the defen-
dant back there by babeas corpus ad refpandendum. Att, Prac.
3327 341.

But if a prifoner in the cuftody of the marjbal, after be-
ing charged with a declaration in B. R. removes himfelf to
the Fleet, the plaintiff muft proceed to judgment in B. R,
and then bring the defendant back by habeas corpus ad fatis-
Jaciendum to be charged in execution in B. R.  Att. Prach.
832.
And note—That, if upon the defendant’s removal from
B. R. to C. B. before the plaintiff has declared the plain-
. tiff does pot declare within the tws ierms, the defendant’s
application for a fuperfedeas mufk be made to C. B.

But if he removes, after being charged with a declaration,
[and not brought back by babeas corpus] then, for want of
not being charged in execution in due time, ¢f¢, he muft
apply for a fuperfedeas to B. R. Barnes 384, 5.

If two writs of babeas corpus iffue out of B. R. and the
other out of €. B, Where the perfon is in a gaol, the writ
which is firft ferved fhall have the body ; and the prifoner
may afterwards, by another writ, remove himfelf into the
other court, but then he muft plead firft.

A prifoner, furrendered by bai/, was fuperfeded, becaufe
charged in the fame court after he had removed himfelf,
Stra. 1153.

or
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Of Proceeding againft Prifoners removing them-
felves when charged with Procefs,

F a prifoner in the Fleet removes himfelf to the Marfhal~

Jea, before the plaintiff has declared, the plaintiff muft
declare in B. R. and canaot proceed further in C. B. un-
Yefs he brings the defendant back by babeas corpus ad refpon=
dmdum.

‘Andifa prifoner in the Fleet, charged with a declaration
in C. B. removes himfelf afterwards to the Mar/balfea, the
plaintiff muft proceed to judgment in C. B. and.then carry
him back by habeas corpus ad Jatisfaciendum, to charge him
in the Fleet,

And wote—That if, upon the defendant’s removal from
C. B. to B. R. before the plaintiff has declared, the plain-
tiff does not declare within 2he two terms, the defendant’s
application for a fuperfedeas muft be to B. R.

But if he removes, after being charged with a declara-
tion [and not brought back by habeas carpm] then for
want of bemg charged.in execution in due time, ¢, he
muft-apply for 2 fuperfedeas to C. B.  Barnes 384, 5.

Motion for a_fuperfedeas for want of a declaration in C. B,
within two terms. Defendant committed to the Fleet (charg-
ed inter al” with a bill of Middlefex at the plaintiff’s fuit) be-
fore declaration delivered ; and afterwards the plaintiff de-
livered a declaration in the King’s Bench, at the Fleet, and
not a declaration in C. B. which declaration being delivered-
after the defendant had removed to the Flegt, as a declara~
tion of the King’s Bench, the court held as null and void,
and made the rule ablolute. Barnes 402,

Of
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Of the Rule to appear and élead, and when a
'Defendant, Prifoner, muft plead.

F the defendant is in the cuftody of fberif, a rule to ap-

pear and plead muft not be given before affidavit filed of
the delivery of the declaration; which affidavit muft be
filed wwithin twenty days, with the clerk of the rules, after the
end of 1he fecond term after the return of procefs. Reg.
s W. & M

But if the defendant is in cuftody of the mar/bal, no af-
fidavit of delivery is neceffary, but a rule to plead may be
given of courfe ; and if the declaration is delivered four days,
exclufive, before the end of the term, and rule given, and
plea demanded [which muft be don€ on the back of the
declaration] the defendant muft plead as of that term. Reg.
Eafl 5 W. & M.

But if the 4/l is not filed, and copy delivered, four days,
exclufive, before the end of the term, the defendant may
impar! till next' term. ‘The fame. :

If procefs is returnable the firft day of Eaffer or Michael-
mas term, and declaration delivered before menf. Eaft. or,
the morrow of All Souls ; and affidavit thereof filed, the de-
fendant muft appear before the end of ten days after Eafler or
Michaelmas term ; and if he appears within that time he
may imparl till the next term, unlefs the a&ion is in Lon-
don or Middlefex, and the defendant is in prifon within forty
miles of London, and then, though he appears within that
time, he muft plead two davs before the efloign day of that
term. Reg. Eafl. 5 IV, 9 M.

If a copy of a declaration is delivered on or after menf.
Paf. or, morrow of All Seuls, or, in Hilary or Trinity terms,
and rules given ; if the defendant appears before the eifoign
day of the next term, he fhail imparl till the next term; but
if he does nut appear within that time, the plaintiff is enti-
tled to judoment. Reg. Eaff. 5 W, &3 M.

I the declaration is delivered before the efloign day of
_the next term aiter the return of the writ, the plaintiff,
n fuch next term ‘may give rules, and the defendant muft
appear, and plead on or before the expiration of the rules.
Eapt. s 1. &5 M.

Alter defendant, a prifoner, has appearcd. th i
are the fame as in othfr {afesi PP > the proceedings

Notice of trial to a turnkey is good, in the cale of a pri=
Joner defendant,  Stra, 248,
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Of the Rule to appear and plead, and when a
Defendant, Prifoner, muft plead.

HE fame in this court. But if Eafler term is the fe-
cond term, then the affidavit.of delivery muft be filed
within ten days.

If the defendant is in the Fleet, the rule to plead is out
in eight days. Hil. 14, 15 Car. 2. [inclufive. ] \

If the defendant.is in a common gaol, and the declaration
is delivered before the efloign day of the term, the rule is
~out in four days.

If a ‘declaration is delivered to a prifoner the laft day but
one of term, he muft plead two days before the efloign day
of the next term., Barnes 224. oo

In Eafler and Michaelmas terms, if the declaration is de-
livered before the morrow of All Souls, or menf. Pafch. the
rules to plead are out in ten days after the term, except the
altion is in London or Middlefex, and the defendant in prifon
within forty miles of London, as in B. R.—And if delivered
after thofe days, the rules are out in fwe days next preceding
the ¢fiign day of the fubfequent term,

And in Hilary and Trinity terms, if the declaration is de-
livered on or after the efloign day of the term, the rules to
plead are out fwo days before the efloign day of the fubfe-
quent term, But if defendant appears within the time he
may imparle, as in B.R. Reg. Eaft. § W, & M. 1 Barnes
i50.

The fame in this court, FEaf. 5 /., & M,

If a prifoner appears in perfon, he is bound to pay for
the iffue- book upon the delivery thereof, otherwife if he zp-
pears by attorney. 2 Wil 11.

In C. B. ten days notice, exclufive of the day of fuch
notice, muft be given to defendant (being actually in the
Fleet) of ‘the time of trial, Rez. Hil, 14, 15 Car. 2,

i Of
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Of Judgment againt Prifoners, and of charg-
ing-them in Execution. )

F the plaintiff does not proceed to trial or judgment within
I three terms after declaration delivered, fuch defendant
fhall be difcharged out of cuftody, on filing common bail,
notice being firft given to the plaintiff, or his attorney, and
an affidavit thereof made, if the plaintiff or his attorney
does not attend and fhew caufe againft the difcharge. Trin,
2 Geo. 1.—The term in which the declaration is delivered
is one. i ' ’

So for want of getting a demurrer argued within the third
term, ‘

Vide the oppofite cafe, .

The defendant, though not in cuftody, upon being taken,
but furrendered himfelf in difcharge of his bail, is fuperfer-
fedeable within the above mentioned rule, and its conftruc-
tion and the pradtice of the court; and the time runs from
potice of the defendant’s being in cuftody.

After judgment obtained againft a defendant, prifoner,
he mufl be charged in Evecition within two terms—the teim
wherein judgment to be obtained to be reckoned as one—
the defendant may obtalln hIS.dlfCha!’ge in like manner as-
for not proceeding to trial or judgment.  Rig. Tr. 2 G, 1.
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Of Judgment againft Prifoners, and of charg
ing them in Execution.

\HE fame in this court. Reg. Eafi. 8 Geo. 1.

Or within three terms after the render, the defendant
having appeared.

Or within three terms after recaption, or ‘coming again
into prifon ; for that time fhall be looked on as the time of
the render.  Barnes 382,

So, for want of getting démurrer argued within the third
tetm. Barnes 383.

The defendant was difcharged out of cuftody by fuperfe«
deas, on entering a common appearance, for want of plaina-
tiff’s proneedmg to judgment within #hree terms after de-
claration delivered.  Plaintiff afterwards obtained judg
ment, and defendant, being taken in execution, moved to be
difcharged, infifting, that after a fuperfedeas his perfon was
free, and could not be again detained by procefs in the fame
a"uon Per cur. After confulting all the judges in this
cafe; the defendant having been difcharged by fuperfedeas
before judgzment, he is not finally difcharged, but after
judgment is fubjeét to be taken in éxecution,—But where a
defendant is fuperfeded after judgment, for want of being
charged in execution within two terms after judgment ob-
tained, his perfon canuot afterwards be taken in execution.
Barnes 376. '

The fame this court, Reg. E. 8 Geo. 1.

On fhewing caufe why defendant fhould not be dif-
charged by fuperfedeas, the plaintiff having neglected to
c‘mroe him “in cu"tody within the two terms, it appgared,
that the plaintiff’s atrorney had taken out a ¢a. fa. but dl-
refled it to the theriff of Exeter, inftead of Dewvon, which-
being fent back, he got it refealed, and fent it in time to an
attorney, with d.rc«.uons to charwe defendant in execution ;
but it arrived too late to charge the defendant in tlme,
ard it appearing, that there was no intention to opprefs,
and the deluy ‘mhné entirely from an accident, the court
difcharged the rule.  Barnes 380.

The p]dll)tlﬂ thall have every day in the fecond term to
charge a prifoner. 2 77l 380,

The
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Of Judgment againft Prifoners, and of charg-

ing them in Execution.

The defendant, a prifoner, applied to be difcharged by
Sfuperfedeas, for want of being chargeq ir} execution vyi'thin
two terms after judgment, The plaintiff excufed himfelf
by the delivery of aca. fa. to the gaoler within due time,
But the court held that to be infufficient. The ca. fa. ought
to have been delivered to the fheriff, and the fheriff’s warrant
to the gaoler, Barnes 389. .

Within two terms after final judgment, plaintiff, inftead
of charging the defendant in executior, charged him with a
declaration in an ation of debt on the judgment. The
court held this declaration vexatious, and no caufe againft a
Superfedeas : rule for fuperfedeas made ablolute. Barnes 3g0.

The writ of enquiry being fet afide, becaufe not executed
before a perfon properly deputed by the fheriff, defendant
applied for a fuperfedeas for want of plaintiff’s proceeding to
final judgment within three terms after the declaration,
and obtained a rule to fhew caufe, which was made abfo-
lute. Barnes 384.

On motion for fuperfedeas for want of proceeding to
judgment within three terms after declaration délivered, and
caufe fhewn, it was contended, that the judgment, though
not figned till the Michaelmas wacation, (Michaelmas being
the third term) was a judgment of Aichaelmas term, whicn
was fufficient to prevent a fuperfedeas. Per cur. The three
terms are always taken to be inclufive of that term whereof
the declaration is, and unlefs plaintiff proceeds to fign final
judgment within the third term, he is too late. Rule abfo-
lute for fuperfedeas. Barnes 379.

The defendant was brought into court by bab. corp. ad
fat. to be charged in exccution, which being objected to,
becaufe a judge had bsfore mude an order tor a Juperfedeas
which was Jodged with the warden, and s}j.wed and ap=
pearance entered: but as defendant had nor ferved the
order, nor allowed the firerfedeas ¢t wfier habeas Sirpus was
lodged with the warden, the court held, that he muft te
’Cx“larged.‘ and that he might apply zfterwards as advifed.
Ih)e plallntxﬁ‘ may proceed at his peril.  Barnes 379

I lal{]txﬁ"s obtained interlocutory judgment by wi/ dicit, in
an adtion of rw'f'mzjlfzf, and fued out a writ of enquiry ;
but, before the fame was executed, became Fanbrupt, and
proceeded to fiual judgment agamnft detendant, a priancr,
[which was regular] in Aichacincs reim, The affignes

4 then
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of ‘]udgment‘againf’c Prifoners, and of charga

ing them in Executiomn.

then brought a ftire facias againft him returnable the firft re-
turn of Hil. to thew caufe why they fhould not have execution
of that judgment ; to which fire fucias the defendant plead-
¢d the whole matter ftated, and the bankruptcy of the
plaintiffs in bar; to which the affignees demurred,” and had
judgment in Eafler term; and then the defendant moved,
that he might be difcharged by fuperfedeas, the plaintiff not
having charged him in execution in Hilary term. But per
cur. ‘The bankrupts could not charge the defendant in ex-
ecution in laft Hilary term, becaufe the affignees were en-
titled to the benefit of the judgment, and had then brought
a fre facias upon it, And if defendant had any lands,
(which be may have for any thing we know) the affigneés
may, perhaps, choofe an elgit againft his lands, and not
charge his perfon.  Whereupon the rule, to fhew why de-
fendant fhould not be difcharged by fuperfedeas, was dif=
charged, the affignees having proceeded with due diligence.
2 Wilf. 378. |

A prifoner who is fuperfedeable in one altion, at the fuif
of 4. but not fuperfeded, may be charged in execution in
another altion, at the fuit of 4. Barnes ad finem 500,
Pract. Reg. 332.

If defendant, prifoner, brings a writ of error, no need
to charge him in execution the fecond term after the judg-
ment. 2 Wilf. 380.

The defendant, in Michaelmas term, was furrendered in
difcharge of his bail ; and afterwards, without giving any
notice to the plaintiff, was removed to the Fleet. The
plaintiff, in Hilgry term, charged him in execution as a
prifoner in B. R. and afterwards defendant moved for a fu=
perfedeas, that charge in the court, where he was not a pri-
foner, fignifying nothing; and fo two terms were elapfed.
The plaintiff infifted, he was in no default, not having no-
tice of his removal ; and that thefe remcvals do not appear
upon the committitur book, where the charge in execution is to,

¢ made. But the court granted a jfuperfedeas; for' the
plaintiff, they faid, fhould bave demanded to fee the-pri~
{cner;’ and if not produced, would have known where to

find him, and bring him back, by babeas corpus, to charge
him. Filkes v. Allen.  Stra. 1153,

\

X
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Of Judgment againft Prifoners, and of charg-

ing them in Execution.

If the defendant, a prifoner, is in the King::.Bem'b prifon,
in order to charge bim in exccution, the plaintiff muft geta
rule from the clerk of the rules, anq ferve the marfhal with a
copy, on which he will write his acknowledgme{xt_of tr‘;e
defendant’s being in his cuftody, then enter commuttitur 1n
the mar/bal’s book, and file it. Note on Reg. Tr. 2 Gea. 1.

Upon motion to fuperfede the defendant, as not being
«charged in execution in two terms, the court held that the
committitur muft be aGually entered on record, before the
end of the fecond term; and that there is no extenfion of
of the time to the continuance day after term; nor was it
fufficient, that there was an entry in the mar/bal’s book in
time, Stra. 1215.

A committitur in execution was entered in the marfhal’s
book, but no committitur piece was filed; nor was the commit-
#itur entered on record within two terms. Rule made abfolute
for difcharging defendant on the authority of the above cafe
of Unwin v. Kerchoffe. Stra. 1215. as it ought to have
been altually entered on record before the end of the fecond
term. Totrerell v. Philby. Burr. 4 pt. 1841,

1If the defendant, a prifoner, is in the cuftody of a fberiff,
a ¢a. fa. muft be fued out, and the warrant thereon lodged
with the gaoler,

If a prifoner furrender, after judgment in difcharge of
bail, he muft be charged in execution in two terms after
render, except a writ of error is brought, or there is an
injunction. -Att, Pra@. 341.  Note on Reg. Tr. 2 Geo. 1.

But quere as to injuniiion, and vide the Ai2. Prad. 371.
And Satk. 322. Where, by injunélion out of Chancery, the
defendant {tayed the plaintiff’s execution a year and upwards.
T he irjunétion being diffolved, the plaintiff took out execution
without a fiire facias; and this was referred to the court,
for irregulerity. The plaintiff infifted, that he was ftop-
ped by the a& of the defendant; and that, if the defend-
ant had fufpended it by a writ of error {o long, he had been
at liberty to take out execution without a foi. fa. Sed per
cur. We cannot take notice of Chancery injuniions; and
you might have taken out a writ of execution, and com-
tinued it by wicecomes non mifit breve. A fuperfedeas quia im-
provide was awarded.  Boath & Booth,

2 if
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Of Judgment againft Prifoners, and of charga
’ ing them in Execution.

If the prifoner is in the Fleet, you make out an babeas
corpus ad fatisfaciendum, get it figned by the prothonotary,
and backed by a judge; and then carry it to the clerk of the
papers at the Fleet, four days before the return; and the
defendant muft be brought into court,"to be committed in
execution. . y :

If a defendant be brought into court, upon a babeas cor-
pus ad fatisfaciendum, he can be charged in execution upon
that judgment only, on which the habeas corpus ad fatisfa-
ciendum iffued: And if there be feveral judgments on
which he is to 'be charged in execution, there muft be a
writ of habeas corpus on each judgment,

_ An habeas corpus ad fatisfaciendum in one caufe only;and
three judgment rolls were produced in this, and two other
_caufes, by the attorney for the plainuffs, who defired that
the defendant might be charged in execution in all three,
But by the judges in the Treafury, the defendant can only
be charged in that caufe, wherein the habeas corpus is brought.
There muft be an habeas corpus on every judgment. Barnes
2273,
’%‘he fame in this court; and if the ca. fa. be delivered
to the gaoler, inftead of the fheriff, it is well, 2 Barmes
308. '

The fame as to injunition. Pra&: Reg. 377. fed quazre?

Vor. II; D ‘Where
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‘Of Judgment againft Prifoners, and of charg-

ing them in Execution.

Where a prifoner is difcharged for want of proceeding to
judgment, he may afterwards be taken in execution; but
otherwife, if difcharged for want of being charged in ex-
ecution.  Ait. Prafl. 2g5. Praci. Reg. 333. 2 Vol.  Rules
and Orders 135. 6.

A prifonef difcharged upon an infolvent 2&, and afterwards
arrefted for a debtexceeding the fum limited in the a&, fhall
not be difcharged on common bail. Ld. Raym. 1088.

If the defendant is difcharged by the Jord’s aé?, he can-
not be retaken on execution, or new aétion, 1 Barnes 271.

A prifoner on a capias utlagatum, difcharged on an infol-
vent debtor’s a&, cannot be taken again on a new capias
utlagatum. 1 Barmes 278.

Aun a&ion on the cafe lies againft an attorney, for ne-
glecting to charge a prifoner in execution in due time,
Vide the cafe of Ruffell v. Palmer, an Ait. C. B. 2 Wil,
325.  And the cafe of Pitt v. Yalden.  Burr. 4 pt. 2060.

So if the defendant, prifoner, obtains a fuperfedeas for
want of plaintiff’s declaring within the two terms. Jbid.

Defendant being a prifoner in the Fleet, at the plaintiff’s
fuit, brought a writ of error, and thereupon judgment was
reverfed, and fuperfedeas iflued to difcharge her out of cuf-
tody ; but before fhe could get the fuperfedeas allowed, the
plaintiff charged her with a new declaration ; whereupon fhe
moved to be difcharged, and the court held, that as de-
fendant was detained a prifoner at the plaintiff’s fuit only,
and not at any other perfon’s, fhe could not regularly be
charged with the fecond declaration, -after reverfal of the
firft judgment, whereon fhe had been wrongfully detained ;
and therefore ordered defendant to be difcharged. Peachy
v. Bowes, {pinfter. Barnes 368.

But where afterwards the plaintiff caufed her to be ar-
refted and held to bail for the former caufe of aéion, and
fhe moved to be difcharged on a common appearance, twe
judges held, that as the fecond declaration was no charge,
?hc had the benefit of her fuperfedeas; and that afier the
Jgdgxncnt was reverfed and arnulled, the plantff had a
right to bring a new ufion, and hold her to ba:l. But the
other two judges were of opinion, that after the defendant
had b‘ev’n difcharged by rule of courr, as to the fecond de-
clarition, fhe ought now to be difcharged on entering a com-

non
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Of Judgment agaiaft Prifoners, and of charg-
ing them in Execution.

mon appearance; and that the rule of court amounts to the
fame thing as a fuperfedeas. The court being divided no rule
was made. Sherwin v.. Bowes, fpinfter.  Barnes 429.
Though in the book the names of the plaintiffs are different,
it appears clearly from the report to have been the fame
parties in both cafes.

D2 Of
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1y

O difcharge a prifoner in any car{'e, "whether for want
of declaring®, negleéting to proceed to judgment, or
not charging him in execation,’ his attorney maft take out
ajuidge’s fummons, to fhew _caufe why defendant -fhould not
be difcharged, for want of charging him (or whatever the
cafe is) in due time, and ferve the fame on the oppofite
party; and if the plaintiff’s attorney.do not- attend. thereon,
or confent to an order being made, the defendant’s at-
torney muft make an affidavit of the fervice of the fummons,
and his attendance at the time therein appointed ; where-
upon the judge will make an order for the defendant’s dif-
charge, on filing common bail.

If the prifoner is in the cuftedy of the mar/hal of the
King’s Bénch, he muft get a certificate from the clerk of the
common bails, that common bail was filed with him, by order
of one of the judges, on producing which certificate to
the mar/bal, he will difcharge him without a fuper/edeas.

But if the prifoner is in the cuftody of a fheriff, &c. he
muft fue out a writ of fuperfedeas; for figning of which at
the office, the bail-piece, figned by one of the judges, isa
warrant to the officer with whom you leave it; and he de-
livers it over to the clerk of the common bails to be filed. -

But in the Common Pleas in all cafes, whether the defend-
ant is in the Fleet, or in cuftody of the jberiff, a fuperfedeas
iflues, to be allowed by a judge to difcharge him out of
cuftody. Reg. E. 8 G. 1.

* But in order to difcharge a prifoner, for want of declaring
according to the rule, z Ges. 1. you muft alfo obtain a certificate
from the {/rr,(e of the declararions, it in B.R. that no &:J/ is filed in his *
office againft che defendant ; and a certificate of the caufes whercwith
he.f_%and.s charged, frem the clerk of the papers of the King's Bench
prifoi, 1f in cuftody of the marfbal; and Srom the gaoler cr turn-

4y, ifin coflody of Soeriff or other officer..
of
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Of Priforiers removing themfelves by Habaas
Corpus from the Prifons of inferior- Courts
into.the King's.Bench or Eleet Prifons.

- Prifoner in the prifon of an inferior court, .will often
. {ue out an babeas corpus cum caufd,.in order to turn
hlmfelf over to the King’s Bench or Fleet prifin.

But if it be returned upon any certiorari, or corpus cum
caufd, that the prifoner is condemned by judgment, he fhall
be remanded,. and remain in prifon, without being let to
bail againft the will of the plaintiffs, -unlefs fatisfation- be
made them of the fams adjudged. 2 Hen. 5. flat. 1.0 ¢. 2.

A defendant brought into court by habeas.corpus, directed
to the fheriff of G. prayed to be committed to the Fleet,
with:-the caufes mentioned in the return ; which were firlt,
a detainer for want of fureties, by a ‘warrant from a Juﬂlce
“of the peice, for leaving a baftard child, whereby a parith
became chargeable with its maintenance. —2dly. An ex-
communicato capiends iffued out of Chancery, returnable in the
King’s Bench. And 3dly, With Exclatqwer procels on a res
cognizance forfeited at the fefions. — The court remanded
the prifoner, being of opinion, that as to the two firft caufes
of -detainer, they had no jurifdition; but as te. the third
caufe, the court inclined to think, that as it was mot on
an extent, the defendant might have been committed there+
with abftraftedly cenfidered. - Barnes 223.

A defendant was taken in_ execution in the ‘admiralty
court, and wanting to procure his. llberty, gets a peTfon to
whom he was indebted to fue.out dn babeas corpus ad re-
Jpondendum;.-in order to. be turned .over to the Aarfbalfea :
And being therely brought into court, it was moved, that
he might be: committed to the Marfbalfea. Sed per cur.
"T'Bo’ upon an-habeus corpus ad fubjiciendum, this court, upon
a charge of treafon or felony, would have turned the defend-
ant over to the marfhal; or if 2 bill had ‘been-filed againft
him, fo that he had been in the cuftody of the marfhal before;
but yet, in.this cafe, the court cannot do it, becaufe there is
no plea in this;court, at this time, d6pending againt him:
and it cannot be, becaufe he is not in cuflodia ‘marefcalli,
And he was remanded by the whole court, Dewler v, Keite,
Ld. Raym. 789. :Salk: 351, - SRR

. So in Dr. #atfon’s cafe, who bemg arrefted: upon an Fx-
communicats capiends, after an excommunication in the §pi-
ritual Court, for nonpayment of cofts, in a fuit in' which
he was condemaed, was brought into. B R. by bub, cirp,

D 3 ad
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Of Prifoners removing themfelves by Habeas
Corpus from the Prifons of inferior Courts
into.the King’s Bench or Fleet Prifons.

ad refp. F. 8. de placito debiti, &c. And on motion to be
committed, he was remanded, becaufe no fuit was depending
here againft him, the bill of AMiddlefex not being returnable
till next term. Jbid.

If a prifoner in the Compter be removed into the King’s
Bench, upon an hab. corp. ad refp. and intending to go over
into the Fleet, procures fome friend to bring an babeas cor-
pus to remove him ; he fhall not be removed thither, till he
has anfwered to the caufe here; and he fhall not compel
the plaintiff to follow after a prolling defendant; and fo
vice verfa-of the Common Pleas. Each court fhall retain the
defendant in which he is firft atiached; and after he has
anfwered there, you may carry him where you will.  Salk.

50. _. : '

Adctions having been entered in B. R. againft one in cuf-
tody of a theriff, upon a ne exeat regno, an habeas corpus
was {aid might be granted, although ftrongly objeGed to,
becaufe the writ of ne exeat r¢gno commands the fheriff to
take fecurity, and tran{mit it into Chancery. Sed per cur.
The bhabeas corpus ought to be granted : The King’s Bench
may receive and judge of the fecurity taken; and he ought
to remain there; and that they may then grant a fuperfe-
deas. - Nailor’s cafe.  Ld. Raynzl. 69}6,). - & Jupef

The- defendant was brought to the bar by babeas corpus,

returnable in one moath from the day of St. Michael, to be
committed to the Eleer; and the court committed, though
the day of the return was paft. Barnes 221,
_ From the above cafes it appears, that where a prifaner is
in cuftody charged with procefs from another court than
that to .the prifon of which he would be turred over, he
muft (before ever .he can be turned over): procure himfelf
to be charged with fome procefs ifluing out of the court in-
to the ppfon of which he would be turned over, and then
bring his babeas corpus, that he may be returned charged
with {uch procefs. .

Where any perfon fhall be brought into court upon an
""’?””’ corpus, or before a judge, in order. to be committed to
the cuﬁedy Of the marfhal, the writ, with the return,
thall be left with the fecondary, ar judge’s clerk, to be filed ;
and a copy or note of fuch return of the writ, under the
haud of the judge or fecondary, fhall be delivered to the mare

tha}
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fhal at the time of the commitment of fuch perfon to his
cuftody; and fych copy or note fhall be prepared by the
perfon profecuting fuch writ of babeas corpus, or by his awe
torney. Trin. 3 dAnne.



Df Dutlawory.

On mefne Procefs.

UTLAWRY is a punifhment infliCted on a perfon

for a’’contempt and contumacy, in refufing to be
amenable to and abide by the juftice of that court whlc.h
hath lawful authority to call him before them ; and as t_hxs
is a crime of the higheft nature, being an aé’c_ of rebellion
againft that ftate or community of which he is a2 member,
fo doth it {ubje the party to divers forfeitures and difabi-
lities ; for hereby he lofeth liberam legem, is out of the king’s
prote&ion, &¢. Co. Lit. 128. Rol. 4b. 802. Dr. and
Student, dial. 2. ¢. 3.

But as to the forfeitures for refufing to appear, herein
the law diftinguithes between outlawries in capital cafes, and
thofe of an inferior nature ; for as to outlawries in treafon
and felony, the law interprets the party’s abfence a fufficient
evidence of his guilt, and, without requiring further proof
or fatisfation, accounts him guilty of the fali, on which
enlues cor.uption of btlood, and forfeiture of his whole
eftate, real and perfonal.

But outlawry in lefler crimes, or in perfonal attions, does
not occafion the party to be looked upon as guilty of the
falt, nor does it occafion an entire forfeiture of his real
eftate ; but yet is very fatal and penal in its confequences ;
for hereby he is reftrained of his liberty if he can be found,
forfeits his goods and chattels, and the profits of his lands,
while the out/awry remains in force. Phw. g41. ¢ H. 6.
20. b.

Having flated the difference between outlatvry in criminal
and civil cafes, 1 fhall proceed to thew in what civil aflions
procefs of outlawry lies, in what manner a defendant may

be profecuted to outlawry, and how fuch outiawry may be
avoided, or reverfed.

~ Procefs of cutlawcry lies in no cafe, but where a capias
lies.  So that when the proceedings are by bill, and not by
original, as there can be no capias upon a bill, fo there can

be no procefs of curlawry.  Leon. 329. 2 Rcl. Ab. 76.
Sid. 159. Keb, 577.

. The procefs of outlawry, in civil actions, is confidered, at
this day, nothing more than a precefs to compel an appear-
ance of the party againft whom a fuit is commenced ; and
therefore any plaufible caufe, however flight, will, in gene-

2
ral,



OFf Dutlatuey. 41

On mefne Procefs.

ral, be fufficient to reverfe it But in order fo make the
procefs to outlawry, and pradtice therein intelligible, it will be
neceflary to take a view of the ftatutes which have altered
the procefs of the courts. ‘ )

The ftatute 13 Car. 2. flat. 2. c. 2. being made to re-
medy fome * abufes which crept in upon authorifing the
drreft of the defendant’s body by the bill of Middlefex, lati-‘l
taty, &c. in B.R. and the general writ of cgpias claufum‘
fregit in C. B. provides, that no perfon who fhould happen
to be arrefted by force or colour of any writ or procefs if-
fuing 'out of the King’s Bench or Common Pleas, fhall be
forced upon fuch arreft to give fecurity in more than 40/
unlefs the true caufe of alfion be particularly expreffd in fuckh
writ or procefs. : o

This ftatute not having remedied all the mifchiefs that
prevailed, as the theriff was ftil] to take bail for the defendant’s
appearance in 40/, even upon a general writ, without the
claufe of * ac etiam ;”’ and upon writs wherein the claufe of
¢ ac etiam” was inferted, he was authorized to require bail
upon the arreft to the amount of double the fum fpeci-
fied therein, which was ftill an engine of oppreflion in the
hands of a malicious and troublefoine plaintiff, as he could
expre(s any fum in the claufle of ¢ ac etiam,” or lay his
damages therein to any amount, and thereby keep the de-
fendant in gaol for want of bail—the flatute 12 Ges. 1.
¢. 29. was made to give a further remedy for fuch abufes,
and provides, that no one {hall be held to bail, upon the
arreft by procefs from the fuperior courts, unlefs an affidavit
is previoufly made, that the caufe of a&ion amounts to 10 /.
or upwards, and that where no {uch affidavit is made, that
the party fhall only be ferved with a copy of the procefs,
in order that he may appear to the a&ion; and, in cafe of
his non-appearance at the return, the plaintiff has liberty to
enter (on affidavit made of due fervice of the procefs) an
appearance for him, and proceed as if the party had ac-
tually appeared. Then came the ftatute 5 Ges. 2. c. 27.
to remedy the inconvenjences from the procefs being in
Latin, and requires the fame to be in the Englifh tongue ;
and where the party is only to be ferved with a copy thereof
when no affidavit is made of the debt’s amounting to 10 /.
or upwards, enalls, that an Englifh netice, in writing, fhall

/

* Iide the introduction,
be
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be fubfcribed on the copy of the faid procefs wherewith the
party is to be ferved, to the intent to warn him to appear
at the return thereof, to an{wer the aétion againft him.

Thefe ftatutes have, in great meafure, occafioned the
pratice of outlawing defendants to fall into difufe, as a
plaintiff may proceed with lefs experce, and more expedi-
tion, in his a&ion, by not taking out procefs towards ous-
lawry, than by proceeding with an intention to outlaw,
thould the defendant ftand out to be outlawed, the procefs
thereto being dilatory and expenfive. ~ But {till a plaintiff
in fome cafes, and particularly if his alion is againft a de-
fendant who it is apprehended will be litigious, or is
difficult to be arrefted, and has property wherewith to fa-
tisfy the plaintiff’s demand, and all the charges and inci-
dental expences of the outlawry, will find an advantage in
this method of proceeding. _

The aforementioned ftatute of Cha. 2. was of equal
fervice to plaintiffs as to defendants, for a plaintif who
chofe to proceed by original, could infert any caufe of per-
fonal a&tion in the claufe of ¢ ac etiam,” in the capias, arreft
the party immmediately, and require bail to the amount of
double the fum exprefled therein; but ftill the defendant
was fuppofed to be arrefted for the zrefpafs mentioned in the
writ, though, in fa&, no fuch charge could be alledged .
againft him ; and not for the debt or damages inferted in
the *¢ ac etiam’ claufe, the intent of that being nothing
more than to fhew the fheriff, to what amount he was to
infift upon bail if he arrefted the party,

This ftatute of Cha. 2. gave a plaintiff who had ian ace
tion of debt againft a defendant, if he fued by original, an
opportunity alfo of avoiding the Fine paid to the king upon
fuing out his original writ, in debt, becaule he could infert
the amount thereof in the ac etiam claufe of a capias, and, if
the defendant was arrefted, require bail in proportion to his
demand ; which was a cheaper method of proceeding, evi-
d;n;!)_/ more expediti.ogs, and equally anfwered the purpofe
:)0 UIdng out an original in debt; and going on regularly
owards outlawing the de.fendant, unlefs he was a perfon
likely to abfcond or avoid being taken, and had prapert
which the plaintiff could come at to fatisfy his debe by pro.
ceeding to outlaw him. For which reafon we do not often
hear, at thx.s day, of a pracipe quod reddat, in debt 5 or, of
a perfon being outlawed in an a&ion of debt, as that aQion is
generally profecuted in the King’s Bench by bill or latitat,

which
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which pre-fuppofes a bill, and in the Common Pleas by a
capias, with an ac etiam in it; and a defendant cannot be
outlawed by procefs with ac.etiams.

Since the ftatute alfo of 12 Ges. 1. ¢. 2g. before mention-
ed, we do not often hear of a defendant being outlawed by a
common capias quare cliufum fregit; becaufe, if the plaintiff’s
caufe of altion ‘does not warrant him to arreft and hold the
defendant to bail, he is generally ferved with a copy of the
procefs, with a notice {ublcribed, to appear; and upon no
appearance within ¥ ¢eight days after the return of the pro-
cefs, the plainuff is-at liberty, upon an affidavit made of the
procefs having been duly ferved on the defendant, to enter
an appearance for him, and proceed as if he had regularly
appeared to the ation. This method therefore, in cafes
not warranting bai/, if the defendant can be met with, be-
ing more ealy and expeditious, and attended with- little or
no expence to the fuitor, compared with proceedings to-
wards oxtlawry, affords one feafon why sutlawry is not often
heard of now upon common capias’s quare claufum fregit. Ano-
ther reafon alfo is, that fhould a plaintiff proceed; with an
intention to eut/aw the defendant upon common capias’s; and
the defendant even not come in till after the axigi Jacias,
he may, notwithftanding, reverie the outlawry had againft
him, without being compelled to put in bail to the aétion;
fo that the plaintiff, inflead of gaining any advantage, in
proceeding to sutlawry upon common capias’s, and not purfu-
ing the line chulked “us by the flatute for his own expedi-
tion, is not only put to exp.nce, but is himfelf the occafion
of his own delay, and fr-quuently in a worfe fituation “to-
wards' recovering his dcmand than he otherwife might have
been, if he had procéeded as the ftatute dire&s him, = -
¢35 For the above reafons, a'plaintiff feldom proceeds with a
view to outlaw the defendant, unlefs the caufe.of a&ion'is
Huch as to warrant holding him to %ai/, which muft be for
actions founded on contrac?, unlefs by fpecial order of a
judge in cafes of terts. And, as the action of debt is not
‘often commenced at this day by a pracipe quoed reddat, on
account of th. fine upon fuing it out, the allion ot affumpfit
is- that in which plaintiffs ulually proceed, with a view to
outlaw the defendant. b

—

* Vide 5 Geo. 2 c. 27.
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In the King’s Benchy as-a twrit of error brought on 2 judga
ment by original there, muft be returnable in parliament,
and not in the Excheguer .Chamber, as where the fuit is
commenced by &4/, a plaintiff having a juft demand
againft a litigious and wealthy defendant, who is likely
to put off the day of payment as long ag he can, by
bringing writs of error, has a profpedt ,the[z'éfore, -of getting
his debt much. carlier, by fuing by original, than by 4ill in
B.R. And, in either court, if the plaintiff’s demand
amounts to a confiderable Tum, or the defendant cannot be
eafily caught, or has property which the plaintiff can come
at, he may, in the end, reap more advantage, perhaps, by
taking out procefs towards outlawry,-than by fuing out a
common capias quare claufam frégit, or a capias with a claufe
of ¢ ac etiam’ in it. - :

As the a&tion of affumpfit, where the demand is fufficient
to hold to fasl, is the ation in which plaintiffs in either
court ufually proceed with an intention to out/aw the defen~-
dant, I fhall fhew the method of commencing and profe-
cuting, fuch adtion, and of outlawing a defendant therein,
and of his reverfing fuch optlawry ; at the fame time it muft
be remembered, that the praftice and proceedings in another
action requiring bail, towards outlewry, would be exaétly
the fame, .

The plaintiff’s attorney, or fpecial pleader, when the
caufe of ation is above 10/. draws out a frecipe for a
Jpecial original, which pracipe contains the whele coumt or
declaration, and ought to be drawn up with great accuracy
and precifion, as on it all the fubfequent proceedings are
built, The defendant’s name, his degree, proicfion, or mif-
tery muit be afcertained and fet forth according to the fta-
tute of * additions, together with the town or hamlet, place
and county, in which he is or was converfant.

The precipe, in an altion on the cafe on affumpfit, is to
this effeét.

ALddlfex.  1f 4. B. fhall give you fecurity to profecute his
{uit, then put by fureties .and fafe pledges C. D.
late of Weflminfler; in the county of Adiddlefex,
upholder, that he be before ourlord ‘the king, on the
morrow of the Holy Trinity, wherefoever our [aid

*

I Liva. §. e 5.

lord
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lord the king /ball then be in England [or if in C. B.
fay, ¢ before our Juﬂ'lces at fefiminfler, on the
morrow of the. Holy Trinity’”] to thew wherefore
Whereas, [fo fet forth, werbatipn, the whole count,
or declaration] to the damage of the faid 4. B.
of one hundred:pounds, as he faith, &e.
Returnable, &,
E. F. attorney, ’
1 May, 1780.

This precipe muft be carried to the curfitor of the proper
cqunty, whe will thereupon make out the * priginal. writ.
But in B. R. the precipe is ufually carried direclly to, the
filazer, who. procures the-eriginal from the curfityr, and im-
mediately makes out the capas, e,

The curfitor is paid at the rate of 2s. 6 4. the firft count,
and 6 d. for every other count contained in the precipe, upon
making.out the griginal writ: The filazer, who makes out
the capras, &c. from the original writ, is alfo paid after the
above rate, befides 4 d. for filing the original.

If the pracipe is carried to the curfitor, before the efloign
day of a term, he will make the original returnable on any
return of the precedent term. The original is returned of

courfe thus : :
Pledges for profecuting,{ %aif;:arfoj?.ae

It has been often queftioned, whether an gffidavit was ne-
ceflary to be made of the debf,” when a plaintiff fues by Jpe-
cial original, previous to the ifluing of the procefe. But it
has béen determined in lord Hardwicke's time, M. 10 Ges.
2, Fownes and Allen, that procefs of outlawry is not within
the ftat. 12 Ges. 1. c. 29. fo there is no need of an gffdavit,
when the pla.nnﬂ: fues by fpecial original, efpecially as the
5 Geo. 2. ¢, 27. [ 5. enadls, < That no f{pecial writ, nor
€ any procefs [pecially therem exprefling the caufe of dc-
¢ tion, fhall be fued forth or iffued from any fuperior court,
¢ where the caufe of a&ion fhall not amount to 10/ or
< upwards,” Since which’ ftatute, as no fpesial writ can
illue where the caufe of a&ion is not above 10/, it feems,
that, before the iffuing of a fpecial writ, no affidavit is ne--
ccffary, becaule a thenff, if he apprehends the party either

*+ Very often no original avrit is made out at all.
upon
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n the fpecial capias, alias, or pluries, before he lets h.lm
;f)oout of .{'xpis cuﬁo{)iy, for his own fafety, fhould take bail ;
and he can eafily know to what amount to, take bail, as t!)c
whole caufe of a&ion is fpread and fet forth in the writ.
Vide the cafe of Cracraft v. Gledowe, Burr. 4 pt. 1482.

In Barnes 322, it was held, that on procefs to outlawry,
no affidavit for bail is required by ftatute, or the courfe of
the court,

If the plaintiff means to proceed to outlawry, he has_no
need to wait till the capias is fpent, then to take out an alias,
and endeavour to arreft the defendant, and after that a plu-
ries; but he may, for expedition, get them all of the filazer
at once (if there is time fince the caufe of altion accrued to
allow of the proper teffe and return to each writ, ) and return
them feverally of courfe after this manner :

¢¢ The within named C. D. is not found in our baili-
¢¢ wick.” The anfwer of

Thomas Wright, Efq.
And }Sheriff.
Evan Pugh, Elq.

The original writ muft have fifteen days, at leaft, between
the tefle and return. The capias alo muft have ﬁﬁeen days
between its tefte and return ; and fhould regularly bear tefte
on the return day of the original : the alias alfo muft have
the fame number of days, and fhould bear tefte the return-
day of the capias ; and the pluries capias muft have the fame
number of days, and fhould bear tefte the return day of
the alias ; whereas, if a plaintiff {ues by original, and does
not mean to proceed to outlawry, the capias may bear tefte
before the original, and even before the caufe of a&ion ac-
crued, fo long as it is atually taken out afterwards; for
you cannot have oyer of the copies, fo as to take advantage
of it. Barnes 173. And fo held in B. R. Eaft. 18 Geo. 3.

Note—The proceedings are exaltly the fame towards out-
lawry upon a common capias guare claufum fregit, as on a
Jpecial capias,

Upon the return’of non ¢ff inventus to the pluries capias,
procefs of outlawry begins, which is the writ of exigi facias.
In-B. R. the filazer alts as the exigenter ;- in C. B. the exi-
genter is a diftinct officer from the filazer.

The
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The writ of pluries capias, when fealed and returned,
the warrant tor the exigenter to make out the exigi faczas
and writ of proclamation thereon.

Every auorney fhall file his warrant of attorney of the
term wherein any exigent is awarded, upon pain of forty
thillings for every ume he offends, and is attainted by due
examination of the juftices of this court; fuch wariant to
be filed upon or before the efloign-day of every Trinity term,
and within twenty-one days after the end of every other
term. , Hil 14, 15 Car. 2. C. B.

No exigenter fhall receive any pluries capias, in order to
make an exigent or proclamation thereon, before the fame be
figned or flamped by the clerk of the warrants, or his de-
puty, to the end it may appear, that the warrant of attor-
ney is duly filed. Hil 2, 3 Fac. 2.

Plaintiffs, who intend to proceed to outlawry, generally
lay their a&lon in Lom!on, becaufe defendants are {voner
outlawed in Londom than in any other place, as the county
days there ate more frequent.

The writ of exigent therefore muft go to the theriff of the
_county in which the action is laid ; a§ fuppofe London. But
if the defendant lives in any other county, the writ of pro-
clamation muft go there, (whether a county palatine, or
other franchife in England or Wales) 2ccording to the 31 Eliz.
¢. 3. for avoiding fecret outlawries againft perfons having
known places of dwelling.

‘The exigent {hould bear tefle the guarts die poft of the
pluries.  ‘D'ne writ of proclamation, by the {ame fratute, muft
bear the fame tofle and return as the cxtgent

If the exigent goes into London, as is ufual in outlawries,
for expedition, carry it to one of the compters, where clerks
attend for the purpole, who require the defendant, upon
five feveral /)uﬂlng-au},f, and, if he doee not appear upon
the guinto exallus, he 1s teturned outlawed.

Upon receiving the writ of pw:/amahon, the theriff muft,
accordlng to the natute of Elizabets, maie three pi aclarranam,
one in his county-court, one at the general qLarter—.ef’iuns,
and the other i leaft one month before the quinto exallus at
the church door of the parifh where the defendant lives ; or,
if he lives out of a panfh, then at the church-door uf the
next parith, upon a Swmdzy, after divine [ervice; after
which proclamations, if the defendant does not appear be-
fore tne guints xafius, he is pronounced outlawed by the

corarer.
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covoner. Then the fheriffs return the writs—the return te
the exigemt fpecifies the five county courts when he was ex-
a&ted ; and the judgment of outlawry—and the. return to
the writ of proclamation particularizes when and where he
was duly proclaimed.

If it happens that there fhould not be five county- days be-
tween the t¢/fe and return of the exigent, you may, upon ap-
plication to the exigenter, get an allocatur to bring in the
days.

‘)1,\11 outlawries pronounced, and and no proclamation award-
ed and returned, according to the ftatute are void. Stat.
31 ElL ¢ 3. )

The theriff, for making the proclamation at the church-
door, fhall have 12 4. Same fat.

No officer, in whofe office the exigent fhall be taken,
thall take more, for making out the writ of proclamation, than
64d. Stat. 6 Hen. 8. c. 4.

Of appearing upon the exigent, &c. Vide poft.

When the exigent and proclamation are returned, the pro-
clamation muft be filed with the exigenter, and the exigent taken
to the clerk of the qutlawries, if in C. B. [in B. R, the filazer
executes this office alfo] who thereupon makes out a capias
utlagatum, of which there are two forts, either the general or
fpecial capias utlagatum, the one againft the defendant’s body,
the other againft his body, goods and lands, into as many
counties as the plaintiff chufes eitherin England or Wales.

No fheriff, undertheriff, their deputies, or bailiffs, thall fet
at liberty any perfon arrefted upon any capias utlagatum, un-
til he receive a fuperfedeas according to law from the proper.
officer appointed. 13 Car. 2. . 2. ¢. 2. [. 4.

No fheriff, undertheriff, ¢, fhall fet at liberty any per-
fon upon any writ of capias wtlagatum, nor difcharge the
lands or goods of any perfon outlawed, without a lawful
Juperfedeas, under the feal of the court,— A/, 15. 16 Car. 2.
But vide the ftatute 4 & 5 W & M. ¢. 18. pofh. which em-
powers him to admit to bail, or take an attorney's engage-
ment in writing to appear for him,

If upon the fpecial capias utlagatum any goods are taken,
and the defendant is not likely to put in bail to the aétion,
or does not move to fuperﬁ@e or reverfe the outlatwry, you may
get a fatisfa€tion out of his goods ; but if the fame do not
amount to fomething confiderable, fo as to pay all the char-
ges of petitioning, ©¢. and put the plaintiff fomething in

pocket
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pocket towards his demand, it will not be worth while to
proceed.

If the plaintiff, in fuch cafe, thinks it worth his while
to proceed, he muft get the fheriff to extend and appraife
the goods by an inqueft, which the fheriff will fummon if
requefted, the plaintiff paying the charges thereof, amount-~
ing to about two or three guineas ; and if it is neceflary, the
plaintiff may take out a fubpaena for witnefles to attend and
give evidence upon the inquifition. 4

The inquifition being taken, get the capias utlagatum re-
turned with the inquifition annexed, which muft be carried,
if in B. R. o the filazer who alls as clerk of the outlawries,
and if in C. B. to the clerk of the outlawries, who will tran-
fcribe the inquifitjon and tranfmit it into the Court of Ex-
chequer, Which being done, apply to a clerk in the Re-
membrancer’s office for a wenditioni expomas, by virtue of which
the fheriff will fell the goods, and if the money raifed there-
by exceeds not 20 /. the court of Exchequer, on motion, will
order it to be paid to the plzintiff; but if it exceeds that
fum, the plaintiff muft petition the lords of the treafury
for it, who refer it to their folicitor, to examine into the
merits of the plaintiff’s demand. ‘

T the Right Honourable the Lords Commiffioners of his Majefly's
Treafury.

The humble PETiTION Of 4. B,

SHEWETH,

THAT C.D.lateof being indebted to your pe-
titioner in the fum of 100/ your petitioner did,
at his very great charge in November lafl, profecute
the faid C. D. to an outlawry; and by virtue of a
Jpecial capias atlagatum, direCed to the theriff of
Middlefex, feveral goods of the faid C. D. were feiz~
ed, and found by inquifition to be of the value of
86 1. 4 5. which goods were afterwards fold by the
faid fheriff, by virtue of a writ of wenditioni exponas,
at the fame price and value at which they were. fo
appraifed ; and the money thereupon raifed ftill
remaing i the hands of the therift of Middlefex.

Vor. II. E ) That
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That your petitioner’s faid debt, and the charge he has
already been at in profecuting the faid C. D. to out-
lawry, greatly exceeded the fum fo remaining in the
theriff’s bands.

‘Wherefore your petitioner humbly prays your lord-
thips, that the money fo levied as aférefaid may
be paid over to your petitioner.

And your petitioner, as in duty bound, fhall
ever pray, e
4. B.

Reference thereon to the folicitor,
Whiteball Treafury-Chambers, Feb. 1, 1780.

The right honourable the Lord’s Commiflioners of his
Majefty’s Treafury are pleafed to refer this petition
to William Chamberlain, efq. who is to confider the
fame ; and report to their lordfhips a true ftate of
the petitioners cafe, together with his opinion what
is fit to be done therein.

Grey Caoper.

After this reference, the plaintiff muft make an affida-
vit, before one of the barons of the Exchequer, of his debt
and proceedings againft the defendant, and the charges
he has been put unto, which affidavit, with the attorney’s
bill, wenditioni exponas and return, muft all be laid before
the folicitor of the Treafury; and if he is fatished of
the truth- of the premiffes, he makes his report to their
lordthips accordingly; and thereupon a warrant goes from
the Treafury to the attorney gemeral, to confent that fo
much of the money as remains in the fheriff’s hands,
after dedulling the poundage, be paid to the plaintiff to-
wards fatisfying the debt and cofts, on his moving the
court of Lxchequer for an order for that purpofe. On
d?lxvgrlng the warrant to the attorney gemeral, he gives
his confent of courfe; then, on moving the court ot Ex-
chequer, an order is made for the fheriff to pay the money
over to the plaintiff, which, on fight thereof, he will ac-
cordingly do.

The fees and expences in all amount to about 20/.

Of
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IF the defendant has notice that an exigent is iffued out
againft him, and would avoid the sutlawry, he muft find
out to what fheriff the writ is dire¢ted, and get a note of it,
particularizing at whofe fuit, the caufe of a&tion, and when
the exigent is returnable; from which note, the filazer in
B. R. or exigenter in C. B. will make out a fuperfedeas
on the defendant’s attorney entering an appearance ; which
Juperfedeas muft be carried to the fheriff for his allowance
thereof before the return of the exigenr *.

‘T'he fuperfedeas is a writ taking notice of the exigi facias hav-
ing iflued, at whofe fuit, and for what caufe; and orders the
theriff to forbear further proceedings, as the defendant duly
appeared in court before the ifluing thereof, and offered to
anfwer the plaintiff, although the fa&, perhaps, is the con-
trary. '

ny the defendant thus fuperfedes the exigent before
outlawry pronounced, no bail is‘required, let the debt be
ever fo large: Whereas, if a defendant fuperfedes or re-
verfes an outlawry had againft him, he muft put in bail, if
he was outlawed by a fpecial original requiring bail.

The fuperfedeas to an exigent muft be delivered to the
theriff before the return of the exigent. Barnes 319.

In fuperfeding the exigent, the defendant muft pay the
plaintiff the cofts he has put into his proceedings.

* The fees amount to about 10l—z 5. for entering the appear-
ance,—3 5. the fuperfedeas—duty, 1s. 64. feal, 74. and allowance
by the fheriff, zs. 44,

E 2 ;. Of
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EOrmer]y, if the defendant appeared upon the exigent,
though the debt criginally required bail, yet the de-
fendant was not obliged to put in bail ; but the courts row
hold, that if the defendant ftands out to be outlawed, and
will then come in, [7. ¢ voluntarily come ir] and the
caufe of ad&tion requires b.il, he muft put in bail, as ap-
pears by Camptell v. Daley.  Bur. 4 pt. 1920. The que-
ftion was, whether in a cafe originally requiring fpecial
bail, and the defendant ftanding out to an outlawry, he
can come in and appear to the outlawry without putting
in fpecial bail ! Per cur. There ought to be a . fpecial bail.
It would be unreafonzble, that a defendant fhould gain an
advantage, by ftanding out until procefs .of outlawry., He
certainly ought not to be in a better cafe then, than if
he had appeared at firlt.  And accordingly direflion was
given, ¢ that the filazer fhould not iffue a fuperfedeas tiil
the defendant had put in fpecial bail.” And a week was
given him for that purpofe.

Inftead of driving the party to a writ of error, to reverfe
an outlawry had againft him, the court will, at this day, in
moft cafes, rclieve upon motion, where the party comes
in gratis upon the exigent, if the proceedings have been
irregular or unlawful.

A writ of fuperfedeas to an allzcatur to the exigent could
not be fealed in the morning of the day whereon the alls-
catur was returnable, it being an holy-day, but was feal-
ed and brought to the fheriff’s office in London, about an
hour after the defendant was returned outlowed. The pro-
ceeding was by fpecial original in an a&ion on the cafe on
promifes, which required bail. Motion and rule was to
(hew caufe, why defendant fhould not have leave to ap-
pear, and f{uperfede the exigent on payment of cofts. On
fheyvipg caufe, the court was not willing to firip the
plaintift of an advantage which he had fairly and regularly
obtained. Before a defendant is returned outlawed, he may
fuperfede the exigent, though founded on a fpecial origi-
hal, and though the debt be ever fo large. But after he is
returned outlawed, he cannot reverfe the outlawry, without
ba}lI; who are to be abfolutely bound to pay the money
without power to render the principal in their difcharge.
Ordered, that proceedings on the outlawry be ftayed on

payment
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payment of the plaintiff’s debt and cofls-within a month
but in default, the rule to be dilcharged, and p]amnﬂ‘ at
hbgrty to proceed on the outlawry. Challing v. Fox. Barnes
32

It appeared that, pending the exigent, defendant was a
prifoner in the gaol for the city of Yuer#, for which rea-
fon the court ordered the outlawry to be rﬂver(cd without

payment of cofts to the plaintiff, upon detendant s enter-
ing a common appearance, Barnes 321. Heely v, Hewfoﬂ.

An outlawry had againft a bankrupt was reverfed on
moticn. Anon. B. R,

The outlawry was reverfed and compleated, during the
defendant’s. refidence in Ireland; and, on motion, it was
ordered, at his expence, to be reverfed, without bail or ap-
pearance, Where the court fee an unlawful proceeding,
they will not put the party to the expence of a writ of
error, but will avoid circuity, and relieve him in a fum-
mary way, Barnes 325. Reilly v. O’ Connor.

Motion to reverfe outlawries on common claufum fregits, at
the plaintiff’s expence, on affidavits of defendant’s publick
appearance and dealings, fworn by themfelves only. Per cur.
Let the rule be enlarged until next term, that the plaintiff’s
attomey may, in the mean time, make fatisfaction to the
parties. Barnes 320,

Rule to thew caufe, why outlawry fhould not be reverfed
at plaintiff's expence. It appeared that two writs had been.
fued out, and defendant could not be arrefted. He lived on
the confines of Surry and Kent; and when the Surry bailiff
come to arreft him, heJumped over an hedge into Kent,
and put the bailiff to defiance; Per cur. Though the de-
fendant is fworn to appear publickly, yet it is plain he
kept out of the way to prevent being arrefted.  Rule dif-
charged. But, by confent, the debt and cofts to be paid’
out of the money in the fheriff’s hands; and the overplus
paid to the defendant.  Holman v. Brafier.  Barnes 320.

On motion to reverfe an outlawry, the defendant, and
three others, fwore that he w.: always vifible; but the
court refufed, and r quired pofitive affidavit, that he might
have been ferved witn procefs,

On motion to {uperfede an outlawry, it was objelted by
defendant, that he was a publick vifible man ; and thdt the

E 3 return
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retirn of the proclamation was bad, it importing, that
proclamations were made as the fhenﬂ" was by the writ
commanded, but not where or according to the form of
the ftatute. That the defendant was a publick vifible
man, was denied: and it was fully proved that he abfcond-
ed; and his living was under a fequeftration. The court.
feemed to think, the return of the proclamation was fuf-
ficient; but faid, that as to that, the defendant might
bring a writ of error.  And the rule to thew .ca\'lfe, why
the outlawry fhould not be reverfed, at the plaintiff’s ex-
pence, was difcharged. Dale v. Robinfon, clerk. Barnes

22,

Rule to thew cdufe, why outlawry fhould not be reverfed
at the plaintiff’s expence. Obje&ted, on the part of the
defendant, that he was a publick vifible man, and that
the plaintiff had not endeavoured to arreft him, That the
gapias, alias, and pluries, were all fued out at the fame
time. That no affidavit of the debt was indorfed on the
writs, (though bailable) purfuant to the ftatute to pre-
vent vexatious arrefts, That no date was on the writs, as
required by the ftatute. The affidavits, as to the defend.
ant’s vifibility, were fully anfwered, and his total abfcond-
ing proved. And the court held, that in cafe of 2 total
abfconding, no endeavours to arreft are neceflary. That
fuing out the capias, alias, and pluries together, was regular,
and warranted by conftant pra&ice. That on procefs to
outlawry, no affidavit for bail is required by the ftatute,
or the courfe of the court, nor is a date to fuch procefs
ufual.  Rule difcharged without cofts.  Farnwerth v. Smith.
Barnes 322.

Three feveral outlawries had been pronounced above a
year, and tranfcribed into the exchequer, — one againft 4.
and 5. a fecond againft 4. and the third againft B. all at
the plaintiff’s profecution. Penvold and Roberts, authorized
by power of attorney executed by defendants, applied on
their bebalf, and obtained a rule to fhew caufe why thele
outlawries fhould not be reyerfed at plaintiff’s expence, de-
-fgndan,ts at the time the writs of exigent iffued, and ftill be-
ing in parts beyond the feas. On fhewing caufe it appear-
ed, that dcfendants had been abroad three years, and pro-
bubly never jntended to return; and it was urged, that as

‘ they
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they ftay abroad longer than their lawful occafion requir-
ed, fuch ftay muft be looked upon with a view to defeat
juftice; and confequently, they were duly outlawed. That
if not, they ought to bring their writ of error, and fhould not
be relieved by motion. The court thought it difcretionary in
them to relieve by motion, or put the parties to a writ of error,
according to the circumftances of the cafe, . Courts have gone
further of late years, than heretofore, on motions, as more
effeGually to expedite juftice, fave expence, and preferve
credit and charaters. There is no fufficient foundation
for the coust to order the plaintiff to reverfe thefe outlaw-
ries at his own expence. But as they are not fpecial, but
only common claufum fregits, defendants have a right to re-
verfe them at their own expence, on entering common ap-
pearances and payment of cofts. Rule made accordingly.
Defendants, before the outlawries were tranfcribed into the
Exchequer, might have reverfed them, on entering common
appearances, and payment of common cofts, as far as the.
exigent; but now, after they are tranfcribed, cofts muft be
paid to the time of the reverfal. Barnes 324.

Defendant was outlawed while refident at Famaica, for a
debt contralted in England, and was abroad when the pro-
ceedings to outlawry were firft commenced. Cn fhewing
caufe on a rule made, why the outlawry fhould not be re-
verfed at the plaintiff’s expence, it appeared, that the de-
fendant was an abfconding perfon; and that the motion,
though in his name, was not made by him, but by a third
perfon, and the matter appearing to be a contention between
creditors, the court would not exercife a difcretionary
power, {o as to relieve the defendant in a fummary way:
The .plaintiff has had no remedy for his debt:: The court
will not take from him the legal advantage he has got,—
The defendant, if he thinks fit, may bring his writ of error,
Rule difcharged. Barnes 325. .

After the return of the exigent, but whilft it remained
in the hands of the fheriff, and before the defendant was
returned outlawed, the court made 2 rule, that a fuperfedeas
to the exigent fhould be allowed on payment of cofts.
Withall v. White. Barnes 323.

Atter outlawry pronounced, defendant moved to fet afide
the outlawry for want of proclamation. Per cur. This is

‘ "E 4 not
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not a fit matter to be determined in 2 fummary way; the
defendant may bring his writ of error. Barnes 323

Note, Qutlawries pronounced without proclamations, are
yoid by the 31 EL ¢. 3 .

Motion that plaintiff might reverfe an outlawry at his
own expence, the defendant being in parts beyond the
feas at the time he was outlawed. Per cur. The defend,
ant may take advantage of this by writ of error; but it is
no matter of irregularity. Blunt v. Beale. Barnes 320,
Bid. 319. '

The plaintiff having commenced a proceeding to out-
lawry againft defendant, he gave notice to the plaintiff that
he had appeared, and obtained a fuperfedeas to the exigent.
Plaintiff fearched at the Compter, [as the outlawry was in
London] and no fuperfedeas being allowed there, defendant
was returned outlawed, who moved to fet afide the out-
lawry.  On fhewing caufe, defendant alledged, that he had
entered an appearance with the exigenter ; but that appeared
to be unneceflary, and a novel impofition by the exigenter,
The court held, that the fuperfedeas is in itfelf an appear-
ance, if delivered to the fheriff before the return of the
exigens 5 byt that not having been done, the defendant is
regularly outlawed; and the rule ta fhew caufe, why it
fhould not be reverfed at the plaintiff’s expence, was dif-
charged. Barnes 319.

In C. B. it was moved, that the plaintif might reverfe
an outlawry at his own charge, upon affidavit that the de-
fendant was aftually in the Fleet, in execution for the
plaintiff in another fuit, and that he knew it; and it was
granted, becaufe the plaintiff thould have broixght him to
the bar by babeas corpus, and there have charged him with a
new declaration.  Adlame v. Colebatch. Salb. 495. .

A writ of allocatur on the exigent had iffued [after judg-
ment and ¢a. fa.] returnable the firft return of Michaelmas,
whereupon defendant was returned outlawed 16th of Fuly
preceding. It appeared, that the plajntiff died 6th of Aug.
and that a commiffion of bankrupt iflued againft defendant
on the 21t of _luguﬂ, preceding the return of the exigent.
i]})}(e)ielx;dant obtau?ed a r.u]e to fhew c:{ufe why proceedings
0 not ‘?C.ﬁald, which rule was difcharzed; the court
Leing of opipion, that the writ and return muft be filed,

notwiih-
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notwithftanding the plaintiff’s death after the outlawry;
Before an a&tual affignment by commiffioners of bankruptcy,
the crown is not bound, though there is a great difference
between an extent in aid pro rege, and an outlawry for a
private perfon’s debt. Here is no foundation to tie up the
plaintiff’s hands; the plaintiff [meaning the reprefentative
of the original plaintiff ] may proceed if fo advifed. French
v, Manby, Barnes 323. o

It was the praltice in the Common Pleas, before the flat.
48 s & M c.18. toallow a defendant, upon appear-
ance by attorney, to reverfe the outlawry, and not to require
an appearance in perfon. But in the King’s Bench, no one
in any cafe, cvil or criminal, could reverfe an osutlawry,
without an appearance in perfon, till that flatute, unlefs
where, ex Jpeciali gratia upon a reafon afligned to the court,
they indulged him to appear by attorney, as in ficknefs, &c,
Cra. Fac. 462.but then the entry was, thathe came in perfon
€ Quod wvenit in propria perfona,” the law being clear, that
upon an outlawry he ought to appear in perfon. Vide
Carth, 7. Skin. 16. Salk. 496. But to remedy the in-
convenience and expence attending an appearance in perfon,
that ftatute ena&s, ‘¢ 'That no perfon who is or fhall be
¢¢ outlawed in the faid court, for any caufe, matter, or
¢ thing whatfoever, [treafon and felony only excepted]
¢¢ fhall be compelled to come in perfon into, or appear in
¢ perfon in the faid court to reverfe fuch outlawry, but
¢ fhall or may appear by attorney and reverfe the fame
¢ without bail, in any cafes, except where fpecial bail
$¢ fhall be ordered by the faid court.”

Of
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H E courts, inftead of driving the party to his writ of

error to reverfe an outlawry had againft him, will
moftly, as appears from the foregoing cafes, relieve him on
motion, where the proceedings have been irregular; but in
doing this the courts always require, that the defendant
pay the plaintiff his cofts up to the exigent, unlefs where
the plaintiff has proceeded intentionally irregular, and with a
view to opprefs. But where the defendantis driven to his
writ of error to reverfe the outlawry, either upon coming in
upon the exigent, &¢. gratis, or brought in upon the capias
utlagatum, he muft, in all cafes, pay the plaintiff his cofts to
the outlawry ; and, where fpecial bail is required, he muft
put in bail, either before error can be brought to reverfe the
outlawry, or elfe upon the reverfal.

By the 31 £L ¢. 3. /0 3. it is enalted, ¢ That before
¢t any allowance of any writ of error, or reverfing any out-
¢ lawry be had, by plea or otherwife, through or by want
¢ of any proclamation to be had or made, according to the
¢ form of this ftatute, the defendant and defendants in the
¢ original a&ion fhall put in bail, not only to appear and
¢ an{wer to the plaintiff in the former fuit, in a new ac-
¢¢ tion to be commenced by the plaintiff for the caufe men-
¢ tioned in the firft a&ion, but alfo to fatisfy the condem-
¢ pation, if the plaintiff fhall begin his fuit before the end
¢ of two terms, next after the allowing the writ of error, or
¢ otherwife avoiding of the faid outlawry.”

This ftatute requires bail to be put in before the allow-
ance of error, only where the error is for want of proclama-
tions.,

But for any other caufe than for want of proclamations, it
is fufficient if kail is put in before the reverfal of the out-
lawry, by the writ of error, if the original caufe of a&ion
required bail. ‘

As where error was brought to reverfe an outlawry in Chef-
ter ; to which the defendant in error pleaded, that no bail
was put in before the allowance of the writ of error, accord-
ing to the 31 El ¢. 3. Per cur. This is no plea, for it is
well enough, if bail be put in at any time belore the rever-
fal.  'The error was the want of pro comitatu. W ilbraham
v. Doyley, Ld. Raym. 6053,

So where, pending error to reverfe an outlawry on mefne
procefs, the defendant in error moved to quafh the writ,

becaufe
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becaufe no bail was given. Sed per cur. That is never done
till the outlawry is reverfed ; and then we take bail to ap-
pear to an original, to be brought within two terms.
Dackett v. Martin, Stra. 951.

If a party comes in gratis, upon the return of the exi-
gent, he may be admitted by motion to reverfe the outlaw-
ry, for any other caufe than want of proclamations, with-
out putting in bail, If he comes in by cepi corpus on the
capias utlagatum, then he thall not be admitted to reverfe it
without appearing in perfon, as in fuch cafe he was obliged
to do at commor law 5 or putting in bail with the fheriff for
his appearance upon the return of the cepi. corpus, and for
doing ‘what the court fhall order. Appearing by attorney
is an indulgence by 4 & 5 . & M. and the bail is to be
fpecial or common in this as in other cafes, Salk. 496.
But vide the cafe of Campbell v. Daley, Burr. 4 pt. 1920.
Where it was held, that a defendant, coming in after out-
lawry, muft put in fpecial bail, before fuperfedeas or reverfal
of outlawry ; if the original caufe of aftion required fpecial
bail ; which determination feems to have been founded on
the cafe of Serecold v. Hampfon, bart, Stra.1178. 1 Wilf. 3.
which was as follows :

The defendant was outlawed in 2 perfonal a&lion, with-
out any affidavit of the plaintifPs demand: and having
brought error, he affigned his being beyond fea at the time
of the outlawry ; for which the court made no difficulty to
reverfe it: but the queftion was, upon what terms they
thould do it, the plaintiff infifting on fpecial bail, and having
now made a proper affidavit; and the defendant infifting to
file common bail only. The court, upon confidering of
the 4 & s W. ¢ M. ¢. 18. [ 3. which i impowers the outlaw
to appear by attorney, [as he did here] and fays, it fbal] be
reverfed without bail in all cafes but ¢ where fpecial bail
" thall be ordered by the court,” declared, they were of opi-
nion, they had a difcretionary power to require it or not;
and that the want of an affidavic before was no ob_,e&xon 3
becaufe that is,only requifite to warrant an arreft : and here
was one in time for the new altion that muft be brought.
And though the 31 Eliz. c. 3. [ 3. is the only a& that re-
quires bail, it is not to be inferred from thence, that in
other cafes it ought not to be infifted on, for that a&t'makes
a pew error, and the bail upon it is abfolutely to pay the.
condemnauon money. :

of
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Of the Arreft upon the Capias Utlagatum, of
Bail thereon, and of reverfing the Outlawry
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1 F 2 defendant was arrefted upon the capias utlagatum, the
fheriff could not admit him to bail, as an outlawed per-
fon is excepted out of both the ftatutes of 23 Hen. 6. ¢. g.
and 13 Car. 2. flat. 2. ¢. 2. (unlefs by [uperfedeas firfk had
and received for difcharging him.)

But by the 4 & 5 . & M. c. 18. [ 4. it is enalted,
«¢ That if any perfon, outlawed in the * 2id court (other
<¢ than for treafon and felony) fhall be taken and arrefted upon
< any capias utlagatum out of the faid court, it-fhall and may
«¢ be lawful for the fheriff who hath or fhall arreft fuch
< perfon (in all cafes where fpecial bail is not required by
< the faid court) to take an attorney’s engagement, undcr
<¢ his hand, to appear for the faid defendast, -and to reverfe
<¢ the faid outlawry ; and thereupon to difcharge the faid
¢ defendant from fuch arreft: and in thofe cafes, where
«¢ fpecial bail is required by the faid court, the faid (heriff
¢t fhall and may take fecurity of the faid d.fendant by bond,
<t with one or more fufficient fureties, in the penalty of
«¢ double the fum for which fpecial bail is required, and no
¢¢ morz, for his appearance by attorney, in the faid court,
<t at the return of the faid writ; and to do and perform
< fuch things as fhall be required by the faid court; and,
«¢ after fuch bond taken, to difcharge the faid defendant
¢¢ from the faid arreft.” ,

And by fed?. 5. it is further enalted, ¢¢ That if any per-
<< fon outlawed as aforefaid, and taken and arrefted upon a
<< capias utlagatum, fhall not be able, within the return of
“¢ the faid writ, to give fecurity as aforefaid, in cafes where
¢¢ fpecial bail is required, fo as he be committed to gaol for
<¢ default thereof, that whenfoever the faid prifoner fhall
¢¢ find fufficient fecurity to the fheriff, in whofe cuftody he
¢ fhall be, for his appearance by attorney in the f{aid court,

* €< The fzid court,” means the court of King’s Bench; the
ftatute being made to prevent malicious informations in the court
of “King’s -Bench, and for the more eafy reverfal of ountlawiies in
the fame court. But notwithl’tanding; all peifons arrefted upon
the capias utlagatm out of the Commen Pleas, after outlawry there
have always been bailable fince the making thereof, and before
might have been difcharged by a fuz/idvas to the capias utlaga-
tum, Fide {eCt. 4.in 13 Car. 2. c. 2.

3 (1] at
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at fome return in the term then next following, to reverfe
¢ the faid outlawry, and to do and perform fuch other
‘¢ thing and things as fhall be required by the faid court;
¢¢ it fhall and may be lawful for the faid fheriff, after (uch
¢¢ fecurity taken, to difcharge and fet at liberty the faid
‘¢ pnfoner for the fame.’

* Itis the allowed practice of the court of Common Pleas to
fuffer a defendant coming in by capias utlagatum, the fame
term on which an exigent is returnable, to avoid the out-
lawry without writ of error, by fhewing, that he purchafed
a fuperfedeas out of the fame courr, and delivered it to the
theriff before the quinto exaftus, &c. or by fhewmg any other
matter apparent on the record, which makes it erroneous,
as the want of original, or the omiffion of procefs, or want
of form in a writ of proclamation, €. or a return by a
perfon not appearing to be fheriff, or a variance between the
original and exigent, or other procefs, .or the want of fuch
addition, €5¢. as is required by the 1 Hen, 5.—Yet, it is faid,
in many books, to be the conftant courfe of the court of
King’s Bench, never to reverfe an outlawry on the crown
fide, either in the {ame or a different term, for thefe or
other errors of a like nature, without a writ of error. 2
Hawk. P. G, 458. and feveral authorities there cited.

But, in cwil cafes, the King’s Bench, as well as the Com-
mon Plfas, at this day, will genera ly reverfe outlawry on
motion, as is feen in the foregoing.pages, without driving
the party to his writ of error, “whether he comes in in the
fame term or another, or upon the exigert or capias utlaga-
tum. But, in relieving by motion, the court always have
regard to the plaintiff’s caufe of adtion, and thre fituation he
is in towards the recovery of his debt.

A. who was a foreign merchant, and never in Eagland,
was outlawed at the fuit of B, i an ation on feveral pro-
mifes for goods {old and delivered ; and, on a fpecial capias
utlagatum, a fhip, and other eflelts belonging to A, were
feized, as forfeited upon this outlawry ; and it was moved,
that this outlawry may be vacated, and reftitution awarded
upon affidavits pu,duged and read, that the defendant was
never infia legem, i.e. that he never was in England, and
therefore could not be oudawed ; becaule that was putting
him extra legem.  Sed per cur. T his outlawry fhall not. be
vacated
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vacated upon fuch affidavits ; but the defendant may bring
a writ of error, which he was compelled to, and thereupon
to put in bail to the a&ion in which he was outlawed ; and
then the plaintiff confented to the reverfal. Matthews v,
Erbo, Carth. 459. Ld. Raym. 349. For, unlefs the court
drives the defendant to his writ of error, in fuch cafes, a
perfon might contrad debts, and then go beyond fea, and
fo be out of the reach of the law ; therefore this is faid to be
a good way to get bail of a foreign merchant. ‘

In debt upon a bond entered into by the wife, dum fila,
the hufband was abroad and sutlawed ; and the wife, though
fhe appeared publickly, waived. On motion to fet afide
the outlawry againft the wife, and to reftore her the goods
taken on a fpecial capias utlagatum, on affidavit that they
were her feparate goods, the court held, that the goods
muft be taken to be her hufband’s goods in point'of law ; and
that, if the had any equitable right to them, fhe muft refort
to a court of equity: but, as fhe Zppeared publickly, the
has been wrongfully waived; and therefore the rule was
made abfolute for fetting afide the outlawry againft the wife,
but difcharged as to reftoring the goods. Bifeee v. Kennedy
and bis wife, in C. B. 2 Wil 127. ‘

Defendant was taken on a capias utlagatum on a Sunday,
and thercfore he moved to be difcharged, the taking being
contrary to the ftat. 29 Car. 2. But, notwithftanding the
court held the taking bad, they refufed to grant an attach-
ment, and put the defendant to take the remedy given by
the ftatute.  Offorne v. Carter, Barnes 319.

Defendant was waived fpecizlly on mefne procefs, as a
fingle woman by the name of Dunjler ; and after the exi-
gent, and before the outlawry, {he married one Prifeley 5 and,
on being taken by a capias utlagatum, after the outlawry,
on motion, a rule was obtained to thew caufe, why the
outlawry fhould not be reverfed, at her hufband’s expence,
on his entering a common appearance fer himfelf and his
wife. But the rule was difcharged, the court refufing to
interpofe in a fummary way; as the marriage was after the
exigent,  White . Dunfter, Barnes 321.

H. was outlawed in two aétions, one was 10 /. the other
40 5. and, upon reverfing the outlawry, the court took fpe-
cial bail for the firft, and an appearance for the other ; the

recogni=
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‘Trecognizance was taken purfuant to the 31 EL ¢ 3. Saik.
496.

9Two perfons were outlawed in a joint aétion againft
them, and one moved, that, on filling common ba\l fhe
might have liberty to reverfe the outlawry. Sed per cur.
‘The writ of error, to reverfe the outlawry, muft be brought
in the name of both thé parties that are outlawed ; and, if
one only appears, the other may be fummoned and fevered,
and then the outlawry may be reverfed for the benefit of
the party appearing only. Symmons v. Bingee and Cooke, B. R,
Salk. 496.

Defendant being arrefted on a capias utlagatum, the fhe-
riff took an attorney’s engagement, under bis hand, to ap-
pear for the defendant and reverfe the out]awry, without
taking fecurity, by bond, in double the fum for which bail was re-
guired, purfuant to the a& of 4 & 5 W. & M. ¢.18. On
fbewing caufe, why an attachment fhould not iffue againit
the fheriff for difcharging the defendant out of his cuftody,
it was urged, that he neither did nor could know, that it
was a cafe requiring bail, as the capias utlagatum was not
marked for bail; and that 12 Geo. 1. ¢. 29. required an
aﬁidavxt, and that the fum, for which bail is to be taken,
is to be marked on the procefs, &, I'or the plaintiff, it
was urged, that procefs of outlawry is not within the flat,
12 Geo. 1. that this was by fpecial original; and the caufe of
action was exprefled in the orzgmal procefs, in which it ap«
pears he was entitled to bail.—="T'he court were clear, that
this was not a cafe within the 12 Ges. 1. and thought the
fheriff had alted improperly ; but, as there was an affidavit
of the underfheriff, that he had afted to the beft of his un~
derftanding, without any ill intention, they enlarged the
rule in order to give the theriff an opportunity to put in tail.
After which the fheriff undertook to pay the debt and cofts.
Cracraft v. Gledows, Burr. 4 pt. 1482,
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N a&ion on the cafe lies for the efcape of a prifoner

outlawed. S§tra. gor. i.e. A qui tam alltion on the

cafe; if outlawed on mefne procefs, the piaintiff having an

intereft and a damage, and the king an intereft for the for-
feiture.

But if outlaw=d, after judgment, it feems debt lies for the
efcape at the fuit of the plaintiff only. Vide Cro. El. 706.

Upon the reverfal of outlawry, the party is reftored to all
ke has loft.

If the goods of a perfon outlawed are fold by the fheriff,
upon a capias utlagatum ; and, after the outlawry is reverfed,
he fhall be reftored to the goods themfelves; becaufe, the
fheriff was not compellable to fell thofe goods, but only to
keep them to the ufe of the king. 5 Cos. go. Hoe's cale.
Roll. Ab. 778. 8. C. cited. Cro. El. 278. 8. P. adjudged.
And wvide 2 Fon. 101. 2 Show. 58. pl. 52. 3 Keb. 871.
There fhall be a reftitution of profits actually paid into the
Eschequer.

At common law, goods and chattels only were liable in
perfonal a&ions; and as procefs of outlawry, in perfonal
actions, was given by ftatute, goods and chattels only fill
remain liable, becaufe they were only chargeable in perfo-
nal altions, i.e. They are forfeited to the king, and he
fhail have the pernancy of the chattels real ; but this is by
conlequence only—the party, being extra legemy is thereby
become incapable to take the profits himfelf.

A writ of error to reverle an outlawry in any civil cafe,
is not often heard of now, as the party generally comes
in and reverfes it by motion, and fatisfies the debt and
cofts, or juftifies bail to appear to 2 new original ; or, if
fpecial bail is not required, enters 2 common appearance ;
in which cafe the outlawry is reverfed of courfe before 2
judge, or in court, by confeffion of fome trifling error in
the proceedings; as, the omiffion of any letter, irregularity
In any of the procefs, want of proper addition, want of
Proc]amation, want of filing the writ of proclamation, or,
in fhort, any trifling matter whatever ; which, in fuch cafes,
is ufually confeffed by the plaintiff. For, as the intent of
proceeding to outlawry is anfwered, either by the payment
of the debt and cofts, or by having good bail put in to

ftand
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ftand the event of the aion, any objeftion to the reverfal
of the outlawry would be idle and nugatory.

In order to reverfe an outlawry, without an a&ual writ
of error, the defendant’s attorney (having entered an ap-
pearanice) gets a copy of an exigent, on which is ufually
marked the error, which being pointed out to the fecondary
or prothonstary, and then thewn to one of the judges, if in
court, or to'a judge at chambers, a certificate is made
thereof, if in court, or an order, if before a judge, to the
clerk of the outlawries of the faid reverfal.—On fight of
which order or certificate, the clerk of the outlawries marks
the outlawry book, difcharged ; and then the reverfal is
drawn up in paper, and entered upon the roll, and the de-
fendant is thereupon reftored in _flatu guo prius.

This is the ufual way where a perfon is outlawed, and
neither his body, goods, or lands, feized wpon the capias
utlagatum. But if his body, goods, or Tands be feized, ‘then
his attorney muft go to the clerk of the errors; and on put-
ting in fpecial bail, if requifite, he will make out a Superfe-
deas to difcharge the perfon or his effeéls, if taken, or if
not taken, then for the fheriff to forbear. But if a man be
outlawed after judgment, a reverfal in the manner before
mentioned will not be allowed ; for an outlawry after judg-
ment cannot be reverfed till the plaintiff hath acknow-
ledged fatisfaltion on record, or the defendant hath paid
the money into court.

When a defendant to reverfe an outlawry is obligéd to
fue out-an afual writ of errors he muft apply to the proper
curfitor for the writ; who, on 2 precipe given him, will
make out the writ, which is to this effect: )

England, to wit, George the third, by the grace of God,
&%, To our juftices affigned 1o hold pleas before our-
Jelf, greeting. Becaufe in the record and proceed-
ing, and alfo in the pronouncing the outlawry againft
C. D. late of Loidon, merchant, in a plea of trefpafs on
the cafe, whereon he is outlawed in Londen, pro-
nounced before us returned, as it is faid, a manifeft
error hath happened to the great damage of him the
faid C. as by his complaint we have underﬁood: We
being willing the error,. if any hath been, fhould be

'YOL, II, - F d‘uly
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duly corre&ed, and full and fpeedy juftice done to the
faid C. in this behalf, command you, that if the out-
lawry aforefaid is retumed before us, as it is faid,
then, the record and proceedings aforefaxd being in-
fpe&ted, you further caufe to be done therein, for the
error and vacating of the outlawry aforefaid, what
of right, and according to the law and cuftom of
England, fhall be meet to be done.

Witnels ourfelf at Weffminfler, this ———— day of
in the twentieth year of our reign,

When the writ of error is duly made out and fealed, the
defendant muft get it allowed by the court, on which al-
lowance the allocatur is fubfcribed.

If the error is in the exigent or return, or allecatur, orin
the writ of proclamation or return thereto, [having firft putin
bail according to the ftatute] or in any of the proceedings,
he gets a copy thereof, and fpreads the whole record, and
afligns the errors in this manner :

—in

Afterwards, to wit, On next, after
this fame term, before the lord the king, at Vef-
aninfler, comes the faid C. D. by his attorney,
-and immediately fays, that in the pronouncing of the
.outlawry aforefzid, there is manifeft error in this,
‘to wit, that the return of the faid writ of exigi fa-
cics, and alfo the faid writ of allecatur, are infuffi
cient, invalid, and void in Iaw; therefore, in that,
there is manifeft error: There is error alfo in this,
‘that no judgment of outlawry, upon the writ of 2k
‘locatur aforefaid, is returned; therefore in this there
is manifeft error {and fo, on affigning the error of
errors, as they happen to be], And the faid C. D.
prays the writ of our lord the king, to warn the
faid 4. B. to be before our lord the king, to hear
the record and proceedmgs aforefaid, And it is

granted to him, &,

Tr te pleintiff does not appear and confefs the errors,
e defondant maft fucout a fuive Jfacias ad audiendum errores,
&ec.
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&c. and upon two mihils returned, the court will reverfe
the outlawry of courfe: But if the plaintift comes in vo-
luntarily,” or upon a fiire feci, 'and does not confefs the er-
rors affigned, but joins in error, the defendant muft make
up error books, and proceed to argument and judgment,
as in other cafes of error ; +of which vide pof?. title Error,

£ 2 : Ot
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PON the reverfal or fuperfeding of the outlawry, if

the defendant does not pay the plaintiff his debt and
cofts, the plaintiff muft proceed to declare, the defendant
having, upon reverfing or fuperfeding the outlawry, put in
Jpecial or common bail, as the cafe required, to appear to a
new original, .

Upon appearing and fuperfeding the exigent, the plaintif
muft declare within fix or eight days after, otherwife the
defendant may give him a rule to declare ; and if no de-
claration comes in within the limited time, the defendant
may non-fuit the plaintiff, and have his cofts taxed. Compl.
Soll. C. B. 84. ‘

So if the defendant appear by fuperfedeas, and will not
take a declaration, the plaintiff may have judgment againft
bim, by nil dicit.  Ibid.

But where a defendant outlawed, caufes the fame outlaw
to be reverfed, the plaintiff has till the end of the fecond
term after reverfing the fame, and notice thereof given, to
declare in. But if he does not proceed within two terms
next, after notice of reverfing the outlawry, the defendant
thall have his cofts to be taxed. Reg. Tr. 33 Car. 2. C. B.

‘I'he declaration, after reverfal or fuperfeding of the out-
lawry, has no need to be laid in the fame county irt which
the former original was made. So held on demurrer. 3
Lew. 245. TVhitwick v. Hovenden. Where the original
and outlawry were in London, and on the reverfal of the
outlawry, the plaintiff declared in Sufix, on which it was
infifted, that the original being laid in London, the plaintiff
could not declare in the altion in another county, though
the caufe of altion was tranfitory, But the prothonataries
certilying, that the courfe of the court was, that althoughi
the original be 1aid in London, for expediting the outlawry,
yet when the deferdant comes in, the plaintiff may declare
againit him in any other county, be the action local or
tranfitory,  And the fat. 21 Fac. 1. ¢, 16. /- 4. giving the
plainuft’ generally a power to commence a new a&ion or
it within a year after the outlawry reverfed, the plaintiff
may do it in this cafe, to warrant his declaration delivered,
within the courfe of the court, And the plaintiff had judg-
nment,

By the 21 Foeu 1. o 16. £ 4. it s ena&ed, ¢¢ That if
I any action brought by crigipal, the defendant be out-
lawcd,
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Of declaring after the Outlawry reverfed or
{uperfeded.

lawed, and fhall after reverfe the outlawry; that then the
plaintiff, his heirs, executors, or adminiftrators, as the cafe
fhall require, may commence a new action or fyit from
time to time, within a year after fuch judgmem of outlawry
reverfed, and’not after.” '

And by the 31 Bli. ¢. 3. [ 3. it is enalted, < That
before the allowance of any-writ of error, or reverfing of
any outlawry, be had by plea: or otherwife, through or by
want of any proclamation to be had or made according to
the form of the faid ftatute, the defendant’in the original
thall purt in bail, not only to appear and anfwer to the
plaintiff in the former fuit, in a2 new aéion to be com-
menced by the faid plaintiff for the caufe mentioned in the
fith aion, but alfo to fatisfy the condemnation, if the
plaintiff fhall begin his fuit before the end of rws terms
next after the allowing the writ of error, or otherwife avoid-
ing of the faid outlawry.”

Though this latter ftatute relates only to the reverfing the
outlawry through want of proclamation, and difcharges the
bail in fuch cafe given, if the plaintiff does not proceed
within twe terms after the reverfal—yet the recognizance of
bail, upon the reverfal of outlawry for other caufes than
for want of proclamations, has moftly been taken fince the
making thereof according to this ftatute.  Therefore, if
the plaintiff does not declare after the reverfal of the out-
lawry within fwo terms, the bail are difcharged. But
though they are difcharged from their recognizance, the
plaintiff is not barred of his ation, provided he com-
mences the fame within a year after the reverfal of the out-
lawry, according to the 21 Fa¢. 1. ¢. 10. fupra.
 Rail upon the reverfal of outlawry, cannot render their
' ﬁrincipal in difcharge of .themfelves ; for they are abfolutely

ound to pay the condemnation money. )

Defendant was outlawed on a fpecial original, and upon
reverfing the outlawry put in bail with condition as ufual,
to appear to a new original, to be filed within two terms.
Plaintiff proceeded to judgment, and defendant brought a
writ of error; a motion was made on behalf of the bail, to,
difcharge their recognizance, no original having been
filed within the two terms; and a rule made ta fhew
caufe, which was difcharged. The bail may plead as they
thall be advifed, Carleton v Wilkinfon.  Barnes 86,

Fa Upon,
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Of declaring after the Outlawry reverfed or
fuperfeded.

Upon fuperfeding the exigent, if plaintiff delivers a de.
claration, there thould be a notice to plead; and a rule
given to plead before Judgment, for want of a plea, can be
figned. And defendant has, in fuch cafe, the fame txme
to plead as in other cafes. Barnes 271—2.

o
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Df Selve facias.

Scire facias is a writ judicial founded on fome matter of
A record, as judgments, recognizances, and letters pa-
tent, on which it lies to enforce the execution of them, or
to vacate or fet them afide: and though it be a writ ju-
cial, or of execution, yet it is fo far in nature of an original,
that a defendant may plead to it, and is in that refpe&t
as an adtion; and therefore it is held, that a releafe of all
altions, or of execufions, is a good plea in bar to a fure
Sfacias, Vide Bac. Abr. 4 Vol. 40q9. and authorities there
cited.

A feire facias lies for many purpofes in law ; and the writ
itfelf may be formed according to the fubject matter. But
the writs of feire facias,” which will be proper to notice in
in this work, are only of four kinds—z. Of the frire facias
againft bail, after judgment had againft the principal, on
their recognizance forfeited. 2. Of the fare facias to re-
vive a judgment by and againft the fame identical parties
to the fuit on which the judgment was had. 3. Of the
Jeire facias to continue a fuit by or againft the reprefentatives
of one of the parties dying before finil judgment. And
4. Of the fiire facias by or againft the reprefentatives of a
party to the fuit dying after judgment, and Jefore execu~
tion. .
T'he writ of fiire facias is adapted to the fubject matter:
For the various forts of which writ, {ee the feveral books of
entries,

F 4 Of
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Of the Scire facias againft Bail, and of Proceed.
ings therein.

HEN a defendant is admitted-to bai/ by the court

where the alion is brought, his fureties or bail fi-
pulate, that the defendant fhall, if he be condemned in
the ation, fatisfy the plaintiff his debt and cofts; or elfe,
that he fhall furrender himfelf a prifoner; orin cafe he does
neither, that they (his bail) will pay what the plaintiff re-
covers for him. Therefore after the plaintiff has recovered
judgment in his adtion, he muft, before ever he proceeds
againft the bail, look to fatisfaCtion from the defendant;
and the plaintiff has his ele€tion of three forts of executions,
either of which he is at liberty to purfue againft the de.
fendant, wviz. by elegit againft his lands and goods; by
fleri facias againft his goods only; or by capias ad fatisfa-
ciendum againft his body; by which writ, he may be im-
prifoned till fatisfa&ion is made.—If the plaintiff proceeds
by elegit or fieri facias, he aims at a fatisfaétion by a feizure
of the defendant’s property; and by taking out either of
thofe writs of execution, he cannot fix the bail; but if he
would look to the bail to make him fatisfation; his exe-
cution muft be by a capias ad fatisfaciendum againft the prin-
cipal; and that is the only writ which has effeét to fix the
bail, as it amounts to a demand on him to furrender him-
felf a prifoner; which if not done by the return thereof, or
if he is not furrendered by the bail in difcharge of them-
felves, it is prefumed that the bail are ready to pay the
debt and damages recovered.

If the plaintiff therefore would ever refort to the bail,
his execution muft be by capias ad fatisfaciendum againft the
principal ; for then he fhews, that he would have the body
till fatisfalion is made him; which writ of ca. fa. muft
be returned by the fheriff, with a zon ¢ff inventus, for the
bail are ]iable only on failure of their principal.

When the recognizance is forfeited by the defendant’s not
being furrendered by his bail, ar furrendering himfelf to
prifon, the plaintiff may either bring his a&ion of debt on
the recognizance, or proceed by fire facias, by which the
fheriff is commanded to make known to them the judgment
recovered, and the force and effe& of their recognizance en-
tered into, that the defendant has not furrendered himfelf to
the prifon of the marfhal of the Marfhalfea or Fleet, as the
cale is; and therefore, that they appear in court and fhew

S caufe,
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Of the Scire facias againft Bail, and of Proceed
ings therein.

caufe, why the plaintiff fhould not have execution againft
them, for his debt and damages recovered.

In order to ground the proceedings by fiire facias againft
the bail, the plaintiff, before he fues out the writ of fire
JSacias, muft enter the recognizance of bail on a roll, car-
ry in the fame, and docquet it; fo he muft, if he pro-
ceeds by altion of debt on the recognizance. The entry on
the roll is to this effe&t in B. R.

Michaelmas term 20th George the third (the term this de-
claration is of )

Middlefex {1, A. B. complains againft C. D. &c. [go through
the declaration] and the faid G. D. by Fobn
Palmer his attorney, comes and defends the
wrong and injury, when, &c. and thereupoh
E. F. of Charing Crofs, in the county of Mid-
a’lzﬁx, mercer; and G. H. of Fleet-fireet, in the
city of London, grocer, [defcribing the bail as
in the recognizance] came into the court of our
lord the king, before the king himfelf, at /7%/-
minfler, in their proper perfons, and became
pledges and manucaptors, and each of them
became pledge and manucaptor for the faid de-
fendant, that if it fthould happen that the faid
defendant fhould be condemned in the plea
aforefaid, then the faid manucapters_granted,
and each of them did grant, that all fuch ¥ da-
mages, cofts, and charges [if the a&ion be in
debt, and judgment be recovered on a verdi&t,
fay, did grant, that as well the faid debt,
as all fuch damages, cofts, and charges—or if

* In B. R. where the fuit is by &ill, the bail are not bound in
a fum certain, but only undertake .that the defendant fhall pay
the condemnation money, or render his body to prifon ; and the
;ecogmzance being general muft be reduced by the judgment
to a certainty. But in C. B. the bail are bound in a fum cer-
tain, upon condition, that if the defendant be condemned in the
faid attion, he fhall pay the condemnation “money, or render him-
felf 2 pnfoner to the Fleet for the fame; or upon failure there<
of, that they wil] do it for him,

in
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Of the Scire facias againft Bail, and of Pro-

ceedings therein.

in debt and judgment was by default, fay, did
grant, that as well the faid debt, as all da-
mages] as fhould be adjudged to the faid plain-
tif in that behalf, fhould be made of their
and each of their lands and chattels, and te be
levied to the ufe of the faid plaintiff, if it thould
happen that the defendant thould not pay the
faid plaintiff, or render himfelf on that occa-
{ion, to the prifon of the marfhal of the AMar-
Jhalfea, of our faid lord the king, before the
king him{elf.

' The docquet paper —— ¢ the entry of Fofeph Lyon,
gentleman, one, &c. of Michaelmas term 2oth of
George the third. N

Middlefex {I. Recognizance of bail for C. D. at the fuit of
A. B.

Roll 273.

When the entry of the recognizance is made up, and the
roll docquetted and carried in, and a capias ad fatisfaciendum
alfo fued out, and got returned by the fheriff, with a nm
¢ff inventus, the recognizance thereby being forfeited, be-
caufe there is a default in the party, the plaintiff may fue
out a feire facias againft the bail. But though the recogni-
zance be abfolutely forfeited in law, yet the bail may fur-
render the principal afterwards, and the court, ex gratrd, on
motion, will relieve the bail, as will be fhewn hereafter.

If the plaintiff has not fued out a ca. fa. againft the prin«
cipal, in order to ground his proceedings by fure facias
againft the bail, within a year after the judgment obtained,
a fare facias thould firft go againft the principal to revive the
judgment, before a feire facias goes againft the bail on their
recognizance; but the bail cannot take advantage of this:
Raym. 1096. 6 Mod. 304. Holt go.

A fure facias does not lie againtt bail, unlefs a ca. Ja. is
fued out returned and filed ; but it may be filed after the
Jeire facias iflues.  Ait, Pradl. 343 "1 Lev. 225. Noteon
Reg. Eaft. 5 Geo. 2.

If
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Of the Scire facias againft Bail, and of Pro-
ceedings therein.

If the principal defendant dies after the return of the
ca. fa. although his death be before the fuing forth the firft
Jfeire facias, the bail are fixed with the debt and cofts, in
point of law; and the fiire facias’s are only an indulgence
of the court, 2 #7lf. 64.

On a recognizance taken in B. R. the fire facias muft
be brought in AMiddlefex. 2 Danv. Abr, 313 for the recog-
nizances in B. R. are not ob]lgatory by the caption, but by
their being entered of record in the court. Salk. 600, 659.
Hob. 195. Brownl. 69. 8. C. Moor 833. §. C. Siyles g.

But if bail be taken by a cammiﬂbner in the country, the
feire facias may either be fued out into AMiddlefex, where the
"recognizance is entered of record, or the county where
taken, Lutw. 1287.

But in C. B. if arecognizance be taken in London at 2
judge’s chambers, and entered on record as taken in Lon-
don, all the prothonotaries held, that the fiire facias ought
to be direfted to the fheriffs of Londan, and not to the fhe-
riffs of Middlefex. Bro. Abr. fol. 6. b. pl. 85. Although
the recognizance is not a perfeét record till it is entered
upon the roll, yet when it is entered in C. B. it is held,
that it is a record from the firft acknowledgment, and binds
perfons and lands from that time; for it is the acknow-
ledgment before a judge that gives it the force of a record,
though the inrolment be neceflary for the teftification and
perpetuity of it. Hob. 195.

But in Andrews and Harborne, the prothonotaries certi-
fied, that upon fuch recognizance, the fiire facias might be
brought in AMiddlefex, or in London. Roll. Abr. 8g1.
All, 12.

And fo, as in B. R. where bail is taken by commifiioners,
the fire facias is fued out, either into the county where
taken, or into Ma’d/zfex, wherc filed. A, Prac. 361:

But note, On a recognizance of bail in error, if it be en-
tered to be taken at a judge’s chambers in London, the fiire
facias muft be fued there.

A fure facias againft bail, is not amendable. Greyv.
Fefferfon.  Stra. 11635.

But a feire facias may be quathed, on motion, without
cofts, before plea pleaded, though defendant has entered an
appearance. Barnes 431.

If
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Of the Scire facias againft Bail, and of Pro-
ceedings therein,

If the judgment of an inferior court is removed into B. R,
or C. B. by certioreri, and the party fues a fiire facias to
have execution, he ought to thew in his fere facias, that
it is the judgment of fuch an inferior court, removed thither
by certiorari ; and ought to thew the particular limits of the
inferior jurifdi¢tion, and pray execution within the parti-
cular limits. But if the judgment be removed into B. R,
or C. B. by writ of errory or falfe judgment, and affirmed,
the party may have execution in any part of England; for
by the affirmance it is become the judgment of the fupe-
rior court.  But then in a fiire facias upon fuch a judgment
affirmed, the plaintiff ought to alledge, that-it was removed
thither by writ of error, &c. Vide Guilliam v, Hardy.
¥ Ld. Reyym. 216,

of
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Of the Scire facias againft Bail, and herein of
the Teffe and Return of the Writ, &c.

IN B. R. if the {uit was &y bill, the ca. fa. taken out againft
the principal in order to ground proceedings by fuire
Jacias againft the bail, muft have eight days between the ze/fe
and retyrn ; and muft llefour days, exclufive, in the fheriff’s
office.  Salk. 509. -

The ca. fa. agami’c the principal being left in the fheriff’s
office, gives notice to the bail, that the plamtlff will pro=
ceed againft the perfon, and therefore it is incumbent on
the ball to fearch whether any ca. fa. be left in the office.
Burr. Rep, 4 pt. 1360.

A-ca. fa. returpable, pending error, is no regular foun-
dation for proceeding againft the bail. Barnes 83.

If by original, it muft have fifteen days between the teffe
and return.

The fiire facias againft the bail muft not bear z¢ffe the
{ame day as the ¢q. fa. againft the principal,

Two feire facias’s were quathed, the ca. fa. and the firft
Sfeire facias bearing tefte on one and the fame day Barnes

% But the fuire facias againft the bail may bear re/fe the
very day of the return of the ca. fa. againit the pnncnpal
Stra. 866. Ld. Raym. 1567.

But a fiire facias muft not bear tefte on a Sunday, for it
is not dies juridreus.  Dy. 168 a,

If the fuit be by original in B. R. there mulk be fifteen
days between the teffe and return of each writ. Att, Prad.
346. and the 22/ and return may be both inclufive, and in
this, whether the days fhall be exclufive or inclufive, there
,lss no difference between proceedings by &/l or original.

tra. 705.

But7 if the fuit be &y biil,in B. R. it is fufficient if there
are fifteen days between the fefle of the fuft fiire facias and
return of the fecond ; ‘as if the firlt be tefted on 2415 Ofober,
and the fecond returnatle on the 7th November, this is good.
Att. Praét. 347.

The fiire facias mult be returnable as, the original pro-
ceedings are, that is at a day certain or a common return.
Ld. Rayr‘n. 1417.

In C. B. it th= fuit was on a writ of attachment, or a bill
againtt a privilexed p rfon, fiiteen days between the feffe and
return of a [uire facag are not requifice ; but if by original

aljter,
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Of the Scire facias againft Bail, and herein of
the Teffe and Rerurn of'the Writ, &c,

aliter, and muft be returnable on a general return, A,
Pratt. 67. . o

But in C. B. in a fire facias againft bail, if there be
fifteen days between the zeffe of the firft and return of the
fecond feire facias, that 1s fufficient.  Prafl. Reg. 377.
Rules and orders, 2 wol. 114. Praft. Utr. Banci. 27.

When the fuit in-B. R, is by bill, and the two fire fa-
cias’s are made returnable in fifteen days, as they may—each
writ thall have feven days between the teffe and return, and
not one ten and the other fivre. Att. Pract. 347. Prad,
U. B. 27.

But in Ellistt and Smith, Stra. 1139. It was held, that if
there be fifteen days between the teffe of the firft and the
return of the fecond fiire facias againft bail, it is fufficient,
without any regard to the number of the days between the
tefte and return of each writ,

"There were but fourteen days between the tefle and return
of a fire facias ; and the court held it aided by the 17 Car,
2. ¢. 8. Lutw. 26.

In B. R. when the fuit is by eriginal, the philazer makes
out the frire facias.

In C. B. the philazer makes out the firlt feire facias, and
the prothonotary the fecond. Barmes gb.

An alias [rire facias muft not'i[rue till the firlt be return-
able; and'if it do, itis void. Arr. Praf?. 348.

And the alias muft bear tefle the day of the return of the
firft in all cafes, except in cafe of a Jeire facias quare exe-
cutionem mon on a writ of error, and tinen it is not neceflary.
Att. Prali. 348. \

If the plaintiff does not with the bail to be fummoned
on the firft fiire facias; but would have a #ib;/ thereto re-
turned, it ought to be delivered to the fheriff, or left in
his office, fometime before the return theroct. Reg. 5 Geo. 2.

In Miller and Yarraway, Burr. 4 pt. 1723, It was faid,
thata foire facias againft bail muft lie in the fheriff’s office
Jour days at lealt betore the return, ‘

Every alias feire jocias muft lie Jour days, exclufive, be-
fore the return thereof in the office, Reg. E.5G. 2. B.R.

So every fuire Jacias, cn which a Jeire jecr is returned,
ought to be delivered to the theriff, or left in his office, four
days, exclufive, before the return.. 744, cnd 42, Prad.

347
But,
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Of “the Scire facias againft Bail, and herein of
the Tefte and Return of the Writ, &e.

But, if the party is fummoned the day before, or on the
day of the return, that is fufficient.

The fheriff muft indorfe the time of his receiving it.

A fiire facias againft bail is not amendable; but the
court, on motion, will quath it, if ifrregular. Stra. 401,
1165.

A'j Jeire facias ordered to be quathed, on plaintiff’s mo-
tion, without cofts, before plea pleaded, although the de-
fendant had entered an appearance. Barnes 431.

The alias fiire facias differs in nothing from the firft,
except in the fzffe and return, and adding, after the words,
¢ We command you,” thefe words, *“ as we have before
commanded you.”

A fire facias is an a&ion, and requires a new warrant of
attorney. Ld. Raym. 1048, 1253.

Of



%0 Of Stive facias:

Of the Scire facias againft Bail, and herein of
relieving them [by Motion] after they are
faid to be fixed.

WHEN a non ¢ff inventus is returned to the ca. fz. taken
out againft the principal, the bail are then faid to be
fixed with the debt and damages recovered, becaufe of the
default made by the party; but notwithftanding they are
faid to be fixed, the court will relieve them, if they come in
upon the feire facias againit them, and furrender the prine-
pal in time. .

Bail have ex gratié curie, till the return of the fecond -
cire facias to furrender the principal.

Bail may be relieved by motion, where they cannot plead
the matter to the fiire facias againft them. As where a
non ¢ff inventus is returned to a ca. fa. the condition of their
recognizance being then broken, they cannot plead a ren-
der of the principal afterwards; nor would the courts for-
merly have accepted fuch render; but they may row, upen
render of the body, upon the return of the fecond fure fa-
¢ias, move the court to ftay the proceedings againft them.

This indulgence of the courts arofe from the great mif«
chief which happened to bail, by a plaintiff ’s taking out a
ca. fa. and making it returnable the next day,={o- that
bail had not time to bring in the body ; wherefore the courts
indulged the bail fo far as to permit them to render the body
upon the return of the firt fii. fa. if the ca. fa. was re-
turnable de die in diem.  Cro. Car. 618.

But if the ca. fa. was returnable at the next fummons,
the bail was held ftri@ly to render the principal upon- the
return of the ca. fa. and not after.  Jbid. 738. .

But afterwards the favour was extended, to admit a ren-
der any time before the return of the fecond Jeire facias,
or upon thereturn fedente curia 3 but afterwards this pra&ice
was difallowed. Aoor 850. 3 Bulft. 182.

However, it has fince become the pralice again both in
B. R. and C. B. as appears by 1 #ilf. 270. in B, R, Where
the court held, that the bai/ muft render the principal the
quarto die of the return of the fecond fi. fa. fedente curia,
[and it is not fufficient before a judge at chambers] or they
come too late afterwards, even though the fame day—and
fo is the pradtice in C. B, as appears by Ld. Raym. 156, 7.
fo that they always admit a render upon the return of the
fecond fii. fa. [i.e. the quarto die pofi of the return day] fedente
curia, or any time before that, But all the admittances of

thefe
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Of the Scire faiias againft Bail, and Herein of
relieving them [by Motion] after they are
faid to be fixed.

thefe renders are ex gratia curie, and not ex merito juflitie,
for the condition of the recognizance is broken by the non-
render upon the return of the ca. fz. and therefore thefe
renders cannot be pleaded, but the party muft be relieved
by motion. '

If fiire feci is returned to the fith fiire facias, the bail
may furrender the principal on the appearance day of the
return of that feire facias. o
. If there be no ca. fa. fued out, returned and filed, it is
no ground for a motion to quath the fiire facias againft the
bail ; but the bail muft plead it, and be difcharged by that
means,

A ca. fa. may be void as to the principal, and yet well
enough to ground a frire facias againft the bail ; as if a cq.
Ja. be (ued out above a year after judgment, without reviv-
ing the judgment by fuire facias; for the bail are firangers,
and cannot take advantage of that error in 2 collateral ac~
tion, 2 Ld. Raym. 1096. 6 Moed. 304. Holt. go.

A motion was made to ftay proceedings againft one of the
bail, who had been excepted to, and had not juftified, but
had. omitted to get his name flruck out of the bail-piece.—
The court denied the motion in its prefent form, as in the
cafe of Fulk and Birk, 4 Ges. 3. {aying, that whilft the
name remained upon record, proceedings could not regu-
larly be ftayed ; but, as in that cafe, they now gave leave
to enter an esxoneretur on the bail-piece, nunc pro tunc, on
payment of cofts, Humphrey v. Leite, Burr. 4 pt. 2107.

T'he bail are not liable if the principal dies any time be«
fore the return of the ca. fa. and they may plead it to the
fei. fa. '

But the death of the principal, after the fiire facias brought,
does not difcharge them, if he was alive at the capias re-
turned. Cro. Car. 165, 1 Rol. Abr. 336, &e.

A motion was made to ftay proceedings againft bail, be-
caufe the principal died after a capias ad fatisfaciendum re-
turned ; but before the return of the fecond fez. fa. againft
the bail, but denied, becaufe it was the bails omiffions, that
they did not furrender him, he living till after the return
of the ca. fa. 1 Mod. 31. 2 Ld. Raym. 1452. 2 Stra. 717.

Motion to ftay proceedings againft the bail, the ca. /a,
was returnable the laft return of Michaelmas, viz. 28th Nov.

Vor, II G and
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Of the Scire jfacias againft Bail, and heréin of
relieving them [by Motion] after they are:
faid to be fixed.

and the principal died 1 Dec. the ca. fa. being then in the
fheriff’s office, and not aftually returned till the 34 Dee,
and the motion was denied. Boyland v. Crocke and- others,
bail of Porter, B. R, 1748. ‘

But where the principal died after a ca. fa. returned, and
before it was filed, the court, on motion, ftayed the filing
it in favour of the bail, 1 Lill. Abr. 183. Mich. 35 Car,
2. B.R.

A ca. {3. made returnable at a day which falls out of term,
would not be void (though liable to be fet afide on motion)
~—nor can {uch a defect in it be taken advantage of by bail,
upon a general demurrer to a fure facias brought againft
them. Burr. Rep. 4 pt. 1187.

An adtion was commenced againft the bail, and afterwards
the plaintiff was obliged to defift therein; and then the bail
furrendered the principal before the new action brought,
and moved to ftay the proceedings ; the court held the fur-
render to be good, it being before the return of the procefs
in this fuit, and it was the fault of the plaintiff not to begin
vight at firtt.  Hoare v, Mingay, one, &c. Stra. gi5. =

In an aéion of aflault and battery, the plaintiffs procured
a judge’s order to hold the defendant to bail for 140/, where-
tpon the defendant became bound in 280/. and the bail jointly
and feverally in 140/ The plaintiff had a verdiét for 3004
and brought feparate altions on the recognizance againit the
bail. On which the bail moved the court, that on payment
of one fum of 140/ and cofts, proceedings might be ftaid,
and compared this to an ation on bond. But the plaintiffs
infifted, that there was a difference ; for in a bond the con-
dition is to pay the money; and if one obligor pays it, then
the other is difcharged, as the condition is complied with ;
buz, in a recognizance, the condition is not fatisfied till
the damages recovered be paid, or the defendant furrendered.
And it was held, that the bail being jointly and feverally
bound, the actions againft them could not be difcharged,
unle(s the condition of the recognizance was performed,
2z, T hac the defendant paid what was recovered, or fur-
rendered himfelf to the Flest.  Calverac and Ux. v. Pin-
i,'ro, Mich.12 G, 2. C. P. Barnes 74. Prait, Reg. G P
8.

If
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Of the Scire fczcias againft Bail, and herein of
relieving them [by Motion] after they are
faid to be fixed.

If an a&ion be brought oh a recognizance of bail, the
writ muft be ferved four days before the return, and the bail
may furrender the principal on the guarte die poff of the
return fedente curia; but not after the court is rifen.  Rep.
& Caf. of Praét. C. P. 18. ,
~ Motion to fet afide a fi. fa. againft bail, defendant having
furrendered in their difcharge. It appeared by affidavir,
that thé fecond /. fa. was returnable Cras. Mart, Nov. 12.
and the defendant’s furrender not before the 1515, the ap-
pearance day of the return. Per cur. The affidavit is de-
feétive, as it does not fhew that. the defendant furrendered
[ fedente ¢urid] on the appearance-day of the return of the
fecond fi. fa. which if he did not, the furrender is out of
time. No rule. Barnes 75. 7
~ 'Tbe bail, for one who was convicted-afterwards for a fe-
lony, brought up the body by habeas corpus; and the court
allowed them to furrender him in difcharge of themfelves.
Stra. 1217.

Debt was brought on the recognizance; plea, no ca. fa,
repl. a ca. fa. and demurrer, inde. But the court after-
wards, being informed by motion that the defendants had
furrendered the principal before the return of the latitat
againft them, ordered the proceedings to be flayed, and an
exoneretur to be entered on the bail-piece, notwithftanding
the plea, replication, and demurrer, before the motion.
Dodfon v. King, Carth. 516,
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Of the Scire facias againft Bail, and herein of
relieving them after Error brought on the
principal Judgment.

A Writ of error is fo abfolutely a fuperfedeas, that the
plaintiff cannot fo much as take out 2 ¢z. fz. and re-
turn non ¢ff inventus, in order to proceed againft ‘the bail.
Sweetapple v. Goodfellow.  Stra. 867.

‘I'be plaintiff, in order to proceed againft the bail, took
out a ¢a, fa. on the 3d of December. On the 4th a writ of
error was allowed, notwithftanding which he called for a
return of non ¢ff inventus, and then waiting till the writ of
error was at an end, proceeded by feire facias againft the
"bail : and on motion all the proceedings were fet afide:
for the ground of them, wviz. the return of non eff invent.
was obtained after notice of the writ of error, which
in its nature ftopt all proceedings, and the theriff could not
fo much as look after the defendant. * Stra. 1186. 1 /7.
16. ‘

But in Ld. Raym. 342. it is held, that error on the prin-
cipal judgment is no bar to hinder the fuing a ca. fa. in or-
der to charge the bail—and fo again. /bid. 1260. Sed g. as
the other cafes above are more modern.

The plaintiff recovered judgment, took out a ca. fa. and
had a #non el invent. returned. Of the judgment error was
brought, and two days after the plaintiff fued out a fii. fa.
againft the bail, who moved to ftay the proceedings therein,,
as is done in cafes where, pending error, the plaintiff brings
debt on the judgment, infifting that it was more reafonable
in this cafe, becaufe otherwife the bail might lofe the ad-
vantage of difcharging themfelves by furrerdering the prin-
cipal, which they can do at any time before the return of
the fecond /i, fa. and the court thought it reafonable that
the proceedings fhould be ftayed, on the bail’s confenting,
that if the judgment be affirmed, they would furrender' the

* But nere, there is a difference in the two courts of B. R. and
C. B.

In B.R. awritof error is a fuperfedeas from the time of the
allowance, and that is notice of itfelf—or if the party have notice
thereof before the allowance, it is even from that notice a_fuper/fe-
deas.  Bur. Rep. 4 pt. 340. Say g1.

Butin C. B. a writ of error is no fuperfedeas from the fealing,
but from the delivery to the clerk of the ervors.  Barnes 205. 209.

princi paly
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Of the Scire facias againft Bail, and herein of
relieving them after Error brought on the
principal Judgment.

principal, or give judgment on the f&i. fa. Myer v. drthur,
Stra. 419.

But on a like motion 4s above, it appearing that bail was
not put in upon the writ of error, fo as to make an abfolute
fuperfedeas, the court refufed to ftay the proceedings on the
fci. fa. faying they would not go one ftep farther than the
cale of Myer v. Arthur. Hunter v. Sampfon. Stra.-781.

So where the fecond fi. fa. was returned, and a four-day
rule given, on-the fourth day of which error being brought
‘on the principal judgment, the bail moved to {ftay proceed-
ings on the /i, fa. and cited Myer v. Arthur. But, Per cur.
that differed, for there the bail came in time whilft they
might furrender, which they cannot do here after the return
of the fecond fii. fa, at which time no writ of error was
brought. Rule denied. Euverett v. Gery. Stra. 443.

And, Per cur. in Richardfon v. Felly. -Stra. 1270, Where
the barl do notapply to ftay the proceedings pending error,
till their time to furrender is out, we will not give them
any time for that purpofe, but only four days to pay the
money in, after the judgment #s affirmed.

The bail in the original aftion, upon a writ of error
brought, are not liable to the cofts upon the affirmance of
the judgment, '

Though an a&ion of debt;on a judgment may be brouOht,
pending a writ of error in the original adtion, and “the
court 'will let the plaintiff proceed to judgment thereon,,
and only flay execution till the writ of error is determined ;
yet if an aéion of debt on the recognizance of bail in the
original caufe be brought, pending error on the judgment,
the court will ftay proceedings in fuch action, without the
bail giving judgment; for, by the judgment, the bail
would be barred from furrendering the principal. Prac. Reg.
C.P. 83.

The ﬁcond Jeire facias was returnable the firlt day of the
term; and a week within term the bail moved- to tlay the
proceedings, on the common tetms of giving judgment in
the fiire facias, and taking four days to furrender after the
afirmance of the principal judgment. But the court faid
they came too late, afier the time to furrender was gone,
and would not revive it again ; all they would da was, (o ﬂray

' G 3 the
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Of the Scire facias againft Bail, andiherein of
relieving them after Error brought en the
principal Judgment, '

the fuing out execution againft them, till after the affirm.
ance in error.  Cole v. Buckland, Stra. 872.

The plaintiff got judgment on the fire facias againft bail,
pending error by the principal, and took them in execution ;
and now they moved to be difcharged. Sed per cur. Though
you might have applied, and had the proceedings ftayed,
yet we will not fet them afide. If an a&ion of debt had
been brought upon the judgment, we fhould have granted
an imparlance, if it had been afked ; but we never fet afide
the judgment when it is once figned ; becaufe we take it,
that by your not applying in time you have {ubmitted to meet
the plaintiff.  Fifber v. Emerton, Stra. §26.

Error was brought in cam. feacc. upon a judgment ob-
tained againft the defendant in B. R. and writs of fure fa-
cias had iflued againft the bail in the original a&ion in B. R.
where the bail obtained a rule to ftay proceedings againft
them in B. R. upon the fure facias’s, until the writ of
error returnable. in cam. feacc. thould be determined, they
undertaking to pay the debt and damages within four days
after affirmance of the judgment, if the fame fhould be of-
firmed. The judgment was affirmed in cam. feacc. and after-
wards the original defendant brought error returnable in
parliament to reverfe the judgment given in cam. feacc. on
which the bail moved to ftay proceedings againft them till
that writ of error was determined ; and though it was ob-
je&ed, that the bail were bound by the exprefs terms in the
former rule, the coyrt made the rule abfolute, holding, that
the word ¢ affirmance,” in the firft rule, muft neceflarily be
underftood to mean final affirmance. Kirfhaw v, Cartwright
and Pearce, bail of Green, Burr. 4 pt. 2819. .

of
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Of the Scire facias againft Bail, and herein of
appearing thereto.

I F the plaintiff proceeds by feire facias, the ufual way is
to fue out a Jfeire facias, and get it returned mhil , and
then fue out an alias fiire facias, and upon a #ibil alfo re-
turned to that, after a ‘'ryle given, fign judgment on the
feire facias. But' if the plaintiff would have the parties
fummoned, either upon the fitft or fecond fii. fa. the fheriff
will make him out a fummons, which he muft give to an
officer, with inflru@ions for the execution thereof ; and, at
the return of the writ, the theriff will return feire feci; for,
in all cafes of fiire facias againft bail, there muft be a fure
Jeci returned, or twe mibils; for two nibils amount to a
warning.

Where two writs of fiirg facias iffue ‘returnable in dif-
ferent terms, the firt muft be entered of the term wherein
it is returnable; and an award of the fecond is fufficient,
without fetting it forth at length. ‘

The writs and returns in B. R. if by bill, muft be filed at
the Treafury Chamber, or at the King’s Bench office, with
Mr. Heberden, the figner of the writs—Eut if by eriginal,
with the filazer. : '

In C. B. they are entered on the prothonotary’s remem-
brance roll.

Where a' fire facias againft bail is not returped, the
plaintiff cannot proceed upon an alias fii. fa. without an
entry of the firfk upon the roll. Ld. Raym. 8§22, 1252.

After the writs and returns thereto are filed, the plaintiff
muft take out a rule to appear, and ferve a copy:thereof on
the bail, ‘ '

A. B. ‘
78 Rule on frire facias,
E. F. and G. H. bail 8th April, 1780.
of C. D.

‘The above rule expires in four days exclufive, but Suz-
day is not one; and, if the parties do pot enter an appears
ance, at the expiration thereof judgment may be figned on
the feire facias.

But if they enter an appearance in time, the plaintif mufk
declare in fure facias, and the proccelings to iffue or de-
murrer are the fame as in other cafes,

G 4 | Of
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Of the Scire facias againft Bail, and herein of',
declaring, pleadmg, Judgment, and Execu-.

tion, cs‘c v

ok

THE form of a declaration in feire Sacias is as fol-
lows :

Eafter Termy 20 Geo. 3. -~

[Prothonotary s name if in*~ [Chxef clerk’s name if in
C.B.] ’ .B.R.]

Middlefex to wit.: Our Lord the king gave in charge to.the
fheriff of. /Mtddlﬁ % his writ, clofe in thefe words,
to wit, George the third, &¢c. [here infert the pro-
ceedings, from the fuing out the fiire fatiss,.ex-
altly as they have been—whether if only one
Jeire facias, and a. feire feci returned thereto:; or
if a feire facias and nibil returned, and then award
of an alias feire facias, and fure feci returned
thereto, inferting the writs and returns] And the
frid E. F. and G. H. at that day having been fo-
lemnly demanded, came by Q. R. their attorney,
upon which the faid 4. B. prays execution to'be

adjudged to him of the debt and damages (or of "

the-dzmages, cofts.and charges, as the action was)
aforefaid, according to the force, form, and effet
of their fald n:coamzance, Ge. .

-0, P for the plaintiff. .
Q. R. for the defendant. - S .

A declaration on a fare Jacias, returnable the laft retirh

of the term, may be intitled of the fame term generally, -

3V 154.
A man may plead in abatement, or in bar to a fiire faaas,
as well as other aftions.  Lucas 112.

There' are but few pleas In bar which czn "be pleaded by 5

bail to a feire facies.

They can plead that no ca. Ja 1Fueﬂ auaﬁnﬂ the princi-
pal, or that he dicd before the return of the ca. /Ez or that
the plaintiff had other exetution.

But they caunot plead, that the principal died berore the
Jeire facias iffucd. * Cro. Fac. 163 &

But they can plead, that the principal dled before any

judgmerit againft him ; bgcaufe they cannot have'a writ of
error to raverie Lhdt]t.d"r“‘cnl‘-

-

Ci
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Of the Scire facias againft Ball and hercin of
declarmg, pleading, Judgment and Execu-
tion, &c.

If the principal furrendered himfelf, or the bail rendered
him [upon or before the return of the ca. fa. or otherwife,
fuch render. cannot be pleaded, though upon fuch. rendex.
afterwards the court will difcharge them on motion. Fide
gnte.] But fuch furrender, or render, are not fufficient,
unlefs the plaintiff, or his attorney, have notice thereof;
and this is requefted, that the plaintiff may, if bhe pleafes,
charge him in execution, alfo that he may not be at any
further trouble or charge againft the bail. Leon. 58. 2 Bulfi.
260. Moo 883.

Alfo now by 4 & 5. 4nn. ¢c. 16. [ 12. payment of the fum
zecovered may be pleaded as well to a fei. fa, as to an ation
of debt,

For other pleas, wvide the books.

Bail pleaded to» a_feire facias, payment by the principal
before the return of the feond fire facias; and it was re-
folved the plea was bad, for, in ftrictnefs of law, the re-
cognizance was forfeited by fuing out the firft fi.  fa.
againft the bail, Ld. Raym. '157 But vide the-4 & 5 Ann.
<. 16. [ 12,

Sei, /f.a againft the defendant as bail for 4. B. C. and D.
the defendant pleads, that before the return of the fecond
fei. fa. the plaintiff took 4. in execytion and ftill detains
him—Demurrer inde. It was argued for the defendant, that
the plaintiff having taken one of the principals in execu-
tion, had thereby dijfabled the bail to render him, and
therefore di{fcHarged him as toall the reft. Sed per cur. The
bail have undertaken to bring in all four principals; and
therefore though the plaintiff hath taken one, this does not
difcharge the ball as to the other three, for they ought,
as they took upon them, to bring in all four. 2 Lev. 192.
X Vent. 315.

Formcll\, if the plaintiff recovered a greater fum than
was laid in the attion, the bail were not chargeable in that
aftion. 1 Salk. 102. But now, where the plaintiff de-
clares for, or recovers a greater fum than is exprefled in the
procefs on which he declares, the bail fhall not be dif-
charged, but be liable for fo much as is fworn ‘to and in-
dorfed on the faid procefs; cr for any lefs fum which the
plaintiff in fuch a&ion fhall-recover,  Pafeh. 5 Geo, 2 -

he



%0 ODf Site faciag.

Of the Scire facias againft Bail, and herein of
declaring, pleading, Judgment, and ‘Execux
tion, &c. ‘

The pradtice of the courts, upon pleading to fzire facias,
is exaltly the fame as in other cafes; only in the Venire,
difiringas, or babeas corpora and jurata, for a trial upon the
[feire facias, after the words, ¢ in a plea of debt, trefpafs,
(ge.” (as the altion may be) add thefe words, ¢ Wherea
upon a feire facias, &c.”

Scire facias againft Fane and Barker, bail of Barrell, judgs
ment thereon, and a ca. fa. againft Fane only taken out.,
Per cur. Though the fire facias was joint, yet the execu-
tion may be feveral. ,

And note, Though the recognizance be to levy of the
lands and chattels, yet execution by the body is good, by the
law and ufage of this court. 1 Lew. 225, 1 8id. 330.
2 Keb. 269, 274. 3 Danv. Ab. 307. pl. 2, 4, 5, 6. 2 8id,
12. 2 Inf. 395. 3 Dan. Abr. 325. G.p. 3, 339. p. 6.

And in Elliott v. Smith.” Stra. 1139. It was held, thata
ca. fa. may be taken out againft bail, without any f£. fa. or
return of nulla bona previoudly iflued.

If bail bring error upon an award of execution in a fire
Jacias againft them, matter which lies properly in the
mouth of the principal, or might have been pleaded to the
Jfeire facias, is not affignable for error, after execution
awarded againft them. Wraight v. Kitchingham. Stra. 197,
Salk. 262. 4 Mbod. 306.

A judgment on a fiire factas againft bail was reverfed for
want of a warrant of attorney. Salk. 603.

A moiety of the damages was levied on one bail; and the
other bail not having goods fufficient to levy the remainder,
the plaintiff took out a fecond execution againft the goods
of the firft bai/. But, on motion to fet afide the fecond
execution, the court held it irregular, for the plaintiff might
have levied the whole at fir.  Barnes 202.

If the plaintift, in a feire ficias, either for want of the
damages being previoufly afcertained, or upon obtaining
judgment by default upon the fure facias, or judgment upon
demurrer therein, is of neceflity obliged to tue out a fure
fleri inquiry, in order to afcertain his damages, he mult
give the like notice of executing the fame, as muft be given
in other cales of trial, and executing writ of inquiry, Fes
which, vide the firft wel. under thofe titles.

Note; A fiire facias agzinlt ba:/ is not amendable.
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Of the Scire facias againft Bail, and ‘herein‘of '
declaring, pleading, Judgment, and Execu-
tion, &c.

In a feire facias againft bail, the plaintiff made a miftake
in fetting out the recognizance, which the defendant took
advantage of, by pleading #ul tiel record. And afterwards,
"the plaintiff moved to amend it, but was denied: for fiire
facias’s againft bail are never amended; and the courfe
is, for the plaintiff to quafh his own writ. This may be
to defeat the bail of an opportunity to furrender, which he
would have done, if he could not have been fure of proa

ceeding in his plea, Grey v, Fefferfon,  Stra. 1165,

Of
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Of the Scire facias to revive a Suit by and againfh
the fame Parties.

T HE fecond fort of jeire facias, which is proper to be
~ treated of in this place, is that to revive a judg-
ment formerly had between the parties; and on which no
execution was taken out after the rende:ing fuch judg-’
ment. '

Different opinions have been entertained, whether a fedre
Jacias in fuch cafe lay at Common law? But the doubt,
fays Lord Coke, arofe for want of diftinguifhing between
perfonal and real aciions, 2 Inffit. 409.

At Common law, if after judgment given, or recogni-
zance acknowledged, the plaintiff fued out no execution
within the year; the plaintiff, or his conuzee, was driven
to an original on the judgment; "and the fure facias, in
perfonal altions, was given by Wefh. 2. ¢. 45. 2 Salk,
6co. pl. 8. Ld. Raym. 66g. Co. Lit. 2go. b, Sid. 351,
3Co. 12. 3 Mod. 189. 4 Mod. 248.

But in real aftions, or upon a fine, though no execution
was f{ued out within a year after the judgment given, or
fine levied, yet after the year, a fii. fa. lay for the land,
&c. becaufe no new original lay upon the judgment or
fine. 2 Inflit. 470. And the reafon why it lay in this
cafe was, for that in a real adon one could have no other
advantage of his judgment; but in a perfonal action he
might have debt on his judgment. '

A fiire facias lay alfo in mixed aCtions as well as redl, as
in an affize, writ of anuity, and ejectment,

Therefore, after judgment had in a perfanal altion, and
no execution fued out within a year, the plaintiff muft re-
vive the judgment by fiire facias, and have judgment there-
on, before he can fue out execution.

But- if execution were fued out within the year, and re-
turned, and from which the plaintiff had no benefit, there
needs no fere facias in fuch cafe afterwards, but that exe-
cution may be continued down on the roll to any diftance
of time. Att. Prac. B. R. 248, 341, 372.—like praétice in
C.B. Au. Prag. C. B. 234, 330. And where execution
was awarded on a fiire facias, and four years after the de-
fendant, being in the Fleet for another caufe, was brought
into court by habeas corpus, and there admitting himfelf to
be the fame perfon, he was committed in execution without
a jidre facias, Attt Pract, C.B. 359, :

0
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Of the -Scire facias to revive a Suit by and
againft the fame Parties.

So if there be 2 ceffét exerutio for a year, or a writ of '
error, no fcire facias is neceflary, Att. Prac. B. R, 371.

But it feems, the ceffet executio thould be entered on re-
cord, Jbid. ) ’ )

However, if the plaintiff does not take out execution
within a year after the‘ceffét exscutio is determined, he muft
firft fue out a feire facias. ,

If execution is “ffayed by injunétion-out of Chancery for
above a year, the plaintiff muft fue out a feire facias. Prac.
Reg. C.P. 370. Same in B. R. 1 Stra. 301, Salk.

22, .
3 And a fuperfedeas quiz improvide was awarded to an exe-
cution [ftayed by an injunclion out of Chancery for above
a year] fued out without a previcus /7. fa.

But note, An injunétion only ftays the atual executing
the writ; therefore, a plaintiff may fue out his execution,
notwithftanding an injunétion, and -continue it down by
wicecomes mon mifit breve. 1bid.

But notwithitanding the rule is, that if noexecution be fued
vut within a year, a fcire facias muft be fued out 16 revive the
judgment, yet the court of B. R. in the cafe of Mitchell v.
Cue and Ux. Burr. 4 pt. 660. were unanimous, that this
rule of-reviving a judgment above a year old, by fure facias,
before fuing out execution upon-it, which was intended to
prevent a furprize upon the defendant, ought not to be
.taken advantage of by a defendant, who was fo far from be-
ing furprized by the plaintiff’s delay, that he himfelf had
been trying all manner of methods whereby he might de-
lay the plaintiff, viz. by injunétion, &c. And fo the court not
only difcharged the rule, [which had been obtained to fet
afide the execution] but with cofts.

An execution had after a year and day, without a fiire
facias, -is not void, but voidable only. 3 Lev. 404. Salk.
273. pl. 4. )

. If a defendant brings error, and is nonfuit therein; or
if the writ be difcontinued, although it be above a year
fince .the original judgment was given, the plaintiff may
take out execution; for though in fuch cafes there is not
iny new judgment givén, yet the bringing of the writ of
error revives the firft judgment. Cro. fac. 364. Rol. Rep,
104, 133

if
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Of the Scire facias to revive a Suit by and
againft the fame Parties.

If the plaintiff delay the executing a writ of inquiry,
till a year after the interlocutory judgment, he cannot do
it after, without a fire facias. Caf.in B.R., Pafch.
13 W. 3. Haw. v. Cuton, -

But in the cafe of the king, there need not be any furé
facias after the year and day. 2 Salt. 603. pl. 13. Ld.
Raym. 328, 553. A

After a judgment, if the plaintiff within the year fues
4 fure facias, he cannot after have a capias within the
year, till he hath a judgment on the fii. fa. Rol. Abr.

00.

If the plaintiff does not proceed upon the firft fire facias,
within a year and a day, he cannot afterwards proceed on
that writ, but muft fue out a new fuire facias, for the old
writ is difcontinued.

If a judgment be above ten years flanding, the plaintiff
cannot fue out a feire facias, without motion in court. 2
Salk. 598. pl. 3.

If under ten, but above feven years, not without a mo-
tion at the fide bar.

But note, If after fuch motion the judgment is revived
by a fiire facias, and then the defendant dies before execu-
cution, the plaintiff muft fue out a new feire facias; but
snay have it without motion, for the judgment was revived
before. 2 Salk. 508.

If the judgment of an inferior court is removed into
B. R. by certiorari, and the party fues a fii. fa. to have ex-
ecution upon fuch judgment; he ought to thew in his fr.
fa. that it is the judgment of fuch an inferior court re-
moved thither by certiorari, and ought to thew the particu-
lar limits of the inferior juri(di€ion, and pray execution
within the particular limits. But if the judgment be re-
moved into B. R. by writ of error, and affirmed, the party
may have execution in any part of England; for by the
affirmance it has become the judgment of the King’s Bench.
But in a f¢i. fa. upon fuch judgment affirmed, the plaintiff
ought to alledge, that it was removed thither by writ of
error. Ld. Raym. 216.

After judgment recovered, Hil. 30, 31 Car. 2. and no
execution a&ually fued out within the year and day, the
plaintiff, without a previous fii. fa. in Trin. vac. 5§ . & M.
took out an elegity on which an inquifition ‘was had, and

defendant’s
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Ot the Scere facias to revive a Suit by and
againft the fame Parties. '

defendant’s lands delivered- in execution; and then the
plaintiff entered on the 7o/l an award of an elegit, of the
fame term with the Judgment, with continuances of wice~
comes non mifit breve to the time of fuing out the elegit.
And on examination it appearing to have been the prac-
tice for many years, the court, conﬁdermg the inconveni-
ences that might enfue by opening a gap to deftroy many
executions, and becaufe the prattice had prevailed {o long,
erdered the execution to ftand, Carih. 283. 2 Show. 235;
3 Danv. Abr. 33.

A fiire facias lies not on a judgment pending a writ of
error brought on that judgment, but the writ of error
pending is a good plea to the fi. fa. Ld. Raym. 12953.
~ If a joint judgment is obtained againft two, and one dies,
the feire facias ought to be brought againft both the fur-
vivor, and the reprefentatives of the deceafed defendant,
Vide Carth. 105.

After interlocutory judgment the plaintiffs became
bankrupts, then tock out a writ of inquiry, and proceed-
ed to final }udgment in their own names. On which judg-:
ment the plaintiffs affignees fued a fire facias to thew
caufe why they fhould not have execution: Defendant
pleaded the whole matter of the bankruptcy in bar, and
prayed judgment if the aflignees ought to have execution
againft him, demurrer fnde and joinder. The court held
the affignees properly entitled to the damages; and that the
bankrupt’s proceeding in their own names, after the inter-
docutory judgment, till final judgment, was well enough,
becaufe the interlocatory judgment entitled the bankrupts to
fomething, which by the inqueft was afeertained. ~ Hewit
& al. affignees of Bibbins & al. v. Mantel. 2 Wilf. 372.—The,
aflignees might have taken up the caufe after the interlocu-
tory judgment,

Plaintuff had judgment, and brought a fiire facias, to
which the defendant pleaded, and judgment thereon was for
the plaintiff, who afterwards became a bankrupt. The
commiflioners affigned the original judgment to P. who
moved the court, that it might be entered to entitle him to
the bencfit of the judgment on the fii. fa. which was ruled

accordingly, without bringing a new fi. fa. Plumer o,
Lea, 5 Mod. 88,

A
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Of the Scire jfacias to revive a Suit by and
againft the fame Parties.

A man had judgment in debt, then became a bankrupt,
and afterwards fued out execution; and the money being
levied and brought into court, the affignee moved that it
might not be paid to the plaintiff [the bankrupt] furmifing
that the judgment was affigned to him, But the court de-
tained the money till the aflignee brought a fire facias to
try the bankruptcy — cited in the above cafe in 2 Wil

2.
37Afcirefaa'a:, if againft the party, is in hac parte; but
if againft bail, in ea parte. Salk. 599. Ld. Ray. 393,
532. )

A feire facias to revive a judgment or award of execution,
muft be in the county where the judgment is recovered, or
execution awarded. Hab. 4. Cro. Car. 228.

And the fure facias muft be returnable at a common
return, or at a day certain, as the original proceedings-
were. Ld. Raym. 1417. ‘

If the proceedings were by original, there muft be fifteen
days between the zgffe and return of each frire facias; and
the writs muft be returnable on a general return.

-But in fiire facias’s on writs of attachment, or bills againft
privileged perfons in C. B. fifteen days are not requifite
between the 22ffe and return.

And in B. R. if the proceedings were by i/, fifteen days
inclufive between the tefte ‘of the firft and return of the
fecond fi. fa. is fufficient—But then each writ fhould have
feven days between the tefte and return, and not one ten
and the other five.

Every fiire facias whereon nikil is to be returned, fhould
be delivered to the fheriff, or left in his office, fometime
before returned. Reg. Eaft. 5 G. 2.

The alias fiire facias. muft be delivered to the fheriff, or
Ieft in his office, four days before returned. fbid.

So every feire facias, on which a feire feci is to be return-
ed, ought to be delivered to the theriff, or left in his office,
four days exclufive, before the return day.  Ibid. And A,
Pract, 347.

The fheriff muft indorfe the time of his receiving it.

And if the party is fummoned the day before, or on the
return day, it is fufficient. A, Prac. B.R. 347. The
fame in C. B.

In a feire facias to revive a judgment, the term of the re-

covery need not be inferted,  Barnes 431,
4 In
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Of the Scire facias to revive a Suit by and
againft the fame Parties.

In B.R. in’ all cafes, there muft be two nibils, or on@
fctrefeu returned,

But in C. B. in order to revive a judgment, xf both
parties are alive, one/czrefacza:, though returned #ibi/, is
fufficient.  Att. Praft. 330.

After the wtits and returns are filed, the plaintiff gives
a rule to appear, which expires in four days; and if no,
appearance is entered, he may then fign judgment on the
Jeire facias, and take out his execution.

But if the party appears, the plaintiff declares in fire fa-
cias; and the practice throughout the fubfequent proceed-
ings is exa&ly the fame as.in other cafes.. Of appearing,
declaring,  pleading, &c. in feire Jaciasy Vide ante under
title /i, fa, againft bail,

Ver. IL. H ‘Of
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©Of the Scire, facias to continue a Suit by and
againft the Reprefentatives of dne of the Par=
ties dying before final Judgment.

tions perfonal, treal, or mixt, the death of either party,

etween the verdict and the judgment, thall not hereafter be

alledged for etror, fo as fuch judgment be entered within
two terms after fuch verdi&.” A

And  where any judgment after a verdif? fhall be had,
By or in the name of any executot or adminiftrator, in fuch
cale an adminiftrator de bonis non may fue forth a feire fa-
cias, and take execution upon fuch judgment.”

A. {ued a fu. fa. againft C. as executor of B. on a judg-
meant obtained by the plaintiff againft the faid B, C. plead-
ed in abatement, that B. died before judgment, &c. To
this C. replied, and fet out the flat. 17 Car. 2. ¢. 8. and
that B. died after the verdi&t obtained againft him, and
after the day of #ifi prius, and before the day in bank.
Thereupon C. demurred. And the objeétion was, that the
plaintiff ought to have {ued a fpecial fuire facias, and not a
general one; for this fuppofes a judgment againft the tefta-
tor in his life-time ; and the replication fhews it was en-
tered after his death, though well entered according to the
ftatute. Sed per cur. The writis good as it is, and could
not be otherwife ; for had it been fperial, there would have
been a variance, the judgment being entered generally;
and a refpondeas oufler was awarded. Ld. Raym. 1280.

The death of either party, before the affizes, is not re-
medied by this ftatute; but if the party die after the af-
fizes begin, though the trial be after his death, thatis
within the remedy of the ftatute; for the aflizes is but one
day in law. Yet the court faid it was in their difcretion,
whether they would arreft the judgment. But in Lord
Raym. 1415. it was holden nat affignable for error, it ap-
pearing by the record, that the defendant appeared per ai-
ternatum fuum.

Bythe8& g . 3. ¢. 11. £ 6. it isena&ed, < Thatinall
-actions commenced in any court of record, if any plaintiff
happen to die after an interlocutory judgment, and before a

nal judgment obtained therein, the faid a&ion fhall not
abate by reafon thereof, if fuch aftion might be originally
prolecuted or maintained by the executors or adminiftrators
of (uch plaintiff ; and if the defendant die after fuch interlae
cutory judgment, and before final judgment therein obtained,
the

?Y the 17 Car. 2. ¢. 8. it is enaéted, ¢ That in all acs
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©Of -the Scire facias to continue a Suit by and
againft the Reprefentatives of one of the Par=
ties dying before final Judgment.

the faid a&ion fhall not abate, if fuch a&ion might be ori-
ginally profecuted or maintained againft the executors or
adminiftrators of fuch defendant: and the plaintiff, or if he
‘be dead, after fuch interlocutory judgment, his executors or
adminiftrators fhall "and may have a feire facias againft the
defendant, if living after fuch interlocutory judgmen't';
or if he died after, then againft his executors or adminiftra-
tors, to fhew caufe why damages in fuch action thould not
‘be aflefled and recovered by him or ¢them ; and if fuch de-
fendant, his executors or adminiftrators, fhall appear at the
return of fach writ, and not fhew or alledge any matter
Tufficient to arreft the final judgment, or being returned
warned, or upon two writs of fure facias it be returned,
that the defendant, his executors .or adminiftrators, had
nothing whereby to be fummoned, or could not be found in
the county, fhall make defaulc; that thereupon a writ of
inquiry of damages fhall be awafded, Wwhich being executed
and returned, judgment final thall be given for the faid
plaintiff, his executors or adminiftrators, profecuting fuch
writ or writs of feire facias, againft fuch'defendant, his ex-
ecutors or adminiftrators refpectively.”

The former ftat. 17 Car. 2. makes the judgment good, as
entered between the parties themfelves to the fuit, though
one died after the verdis?, and before the judgrient entered.

-But by this ftat. of 8 ¢ g /7. 3. if a defendant dies after
interlocutory judgment, and the action may be continued
againft his reprefentatives, the final judgment muft be
\againft the reprefentatives, for they are exprelly taken notice
of for that purpofe; and the feire facias againt them muft
be fpread and appear on' the fame record.  Fide 1 Salk. 42.

It a defendant dies after a writ of inguiry executed, and
before the return thereof, it is within this aét, and the
Sfeire facias againft his executor or adminiftrator muft be to
thew caufe why the damages afleffed thould not be recovered.
Goldfworthy v. Southcot, B. R. 1 Wilf. 243.

. The plaintiff, as adminiftrator to 7. §. {ued a fire facias
againft the defendant, fetting forth, that his inteftate fued
the defendant ds executor in fuch an a&ion, and had judg-
ment by #if die/f, on which a writ of inquiry was awarded,
which abated by the inteftate’s death before the return;
that adminiftration, was granted the plainuff, and com-

H 2 manded
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Of the Scire facias to continue a Suit by and
againft the Reprefentatives of one of the Par«
ties, dying before final Judgment.

manded the fheriff to fummon the defendant to fhew caufe,
why the plaintiff, as adminiftrater, fhould not have judg-
ment : to which fzi. fa. the executor pleaded a bond of his
teftator’s, on which judgment had been recovered, and no
affets uitra. To which plea plaintiff demurred, and had
judgment ; for the ftatute never intended that the executor
fhould ftand in any other circumftances, to make another
defence than the party himfelf might have made againft the
‘inquiry; and he could have pleaded nothing but a releafe,
or other matter in bar arifing puis darrein continuance. He is,
by the words of the ftatute, to thew caufe why damages in
fuch cafe fhall not be aflefled and recovered ; and if he fhall
appear at the return, and not fhew any matter fufficient
to arreft the final judgment, then a writ of inquiry fhall
be awarded, &¢. And arrefting judgment is by matter ap-
parent in the record, and not extrinfic; and heretofore they
pleaded in arreft of judgment, as now it is moved. And
the executor cannot be hurt by this, for the judgment is
only de bonis teflatoris, as if recovered againft the teftator
himfelf. Salk. 315.

The defendant died after the rule was out, but before
the time given to plead by 2 judge’s order expired ; and the
plaintiff figned an interlocutory judgment, and fued out a
Jeire facias againft the defendant’s executor upon this ftatute,
to thew caufe why damages thould not be affefled and reco-
vered ; but on motion the court fet afide the proceedings
for irregularity, as the writ abated by the death of the de-
fendant before interlocutory judgment was figned, not-
withftanding the rule to plead was out. And fo held in Sibere
v. The executor of gemeral Ruffel, Mich. 9 Geo. 2. W allap v.
Irwin, 1 Wilf. 315.

Note: "The tsfle and return of fuch writs of [eire facias are
according to the adtion, whether that is by 4ill or eriginal ;
and proceedings therein are the fame as in other cafes of

Seire facias,
Of
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Of the Scire facias by and againft the Repre-
fentative of a Party to the Smt dying after
Judgment, and before Execution.

O N E that is no party to the record, recognizance, fine
or Judgment, as the helr, executor or adminiftrator,
though they be privy, and it be within the year, fhall have
no writ of execution, but a fiire facias to enable themfelves
to the fuit; and fo of the ténant or defendant, for the al-
teration of the perfon altereth the procefs: otherwife in the
cafe of a ftatute ftaple or merchant, becaufe the procefs is
given by other alts of parliament. 2 Iwf, 471, Cart,
112, 193. Godb. 83.

But if there be two plaintiffs in a perfonal aflion, and
one of them dies, pending the fuit, that fhall not put the
other to a fiire facias; fo if one of the defendants die,
becaufe the fame party fill remains on record. 7 Mod. 68.
but the way is now, to fuggeft the death of the party upon
the roll, on record, at whatever ftage of the fuit he died,
accordmcr to 8 & gW 3 a1 [ 7

So if there s judgment agamﬂ d on which a fi. fa, is
foed out; but before execution thereot 4. dies inteftate ;
there needs no feire facias to renew this judgment, but exe-
cution of the goods under that writ of fi. f2. may be made
in the hands of the adminiftrator. Farrer v, Brosks. For,
as the party himfelf could not have made any defence to the
writ of execution, there is no reafon that his reprefentative
" fhould be in a better condition.

But if there be judgment in debt agamf’c two, and one dies,
& fcire facias lies againft the other alone, reciting the death ;
znd he cannot plead, that the heir of him deceafed has af—
fets by defcent, and demand judgment if he ought to be
charged alone ; for at common law, the charge upon a judg-
ment, being perfonal furvived ; and the fat. #7¢fi. 2. which
gives an elegit, does not take away the common law reme-
dy ; and therefore the plaintiff may take our his execution
which way he pleafes; but if he fhould, after allowance.
of this writ aad revnval of judgment, take out an elgit to
charge the land, the party may have remedy by fuggeition,
or by an audita querela. Vide Bac. Abr. 4 wil. 419,

If an executor brings a fcire facias on 2 judgment, or a
recognizance, and gets a judgment guod habeat executionem,
and dies inteftate, the adminiftrator de bonis non muft brin
a fure facias upon the ongmal judgment, and cannot pro-

3 ceed
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Of the Scire facias by and againft the Repre«
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ceed upon the judgment in the fure Jacias. Vide Ld.
Raym. 1049. ‘

‘A [fiire facias by executors upon a judgment obtained by
the teftator—demurrer /inde, and it was infifted, that the
practice of this court in fuch cafes is, that the plaintiffs in
the fiire facias fhould inferc the profert of letters teftamen-
tary, [this claufe being omitted] and that the writ is not good.
‘To which it was anfwered, that it was inferted at the end,
and that is the practice of B. R.— Per cur. Both forms are
good here; butin C. B. this claufe is always inferted in the
end. Judgment pro guer. Carth. 69.

A fare facias 2gainft an adminiftrator, tefted 24th O&ober,
and returnable the 317 OfZober, alias [cire facias tefted 314
Ociober, returnable 716 November ; and it was objeéted, that
thefe writs were irregular, becaufe there were not fifteen
days between the 24th of Ofsber and the 7th of November,
but adjudged well; there being eight days exclufive between
the tofle and return of each writ.  Carth. 468.

Note: In B.R. in 2all cafes there muft be either two
nintls returned to the feire facias’s, or a feire feci s but in
C. B. in cafe of the death of the plaintiff one nibil is k-
cient. /A1, Pract. C. B. 337.

But in cafe of the death of the defendant there muft be a
Jeire feci, or two nibils returned,  Jbid.

If a feme, executrix to ¥. S. marries, and then fuch hul
band and wife bring debt againft 4. B. on an obligation in
the right of the wife as exccutrix, and have judgment to
recover the debt, damages and cofts, and then the wife dies
before execution fued, the hufband cannot. have a firre
Jacias upon the judgment ; for that he, though he was privy
to the judgment, fhall not have the thing recovered ; but
it belongs to the fucceeding executor or adminiftrator. Cra,
Car. 207, 227. Beaumont v. Lerg, adjudged,. although it
was objetted, that the judgment was for the coffs and damages
which beionged to the hufband, though the debt did not;
and therefore the feire facias thould “be for the damages:
but a feire facias being as well for the debt as damages, it
was held not maintainable; and whether he might maintain
a fci. fa. for the damages and cofts, they would give na
vpinion.  Fomes 248.. 8. C. adjudged, and faid this reco-
very does not turn it to the proper debt of the hnfband; as

’ It
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it would if~the baron and feme recovered the proper debt of
the feme.

But if hufband and wife obtain judgment, and the wife
dies, the hufband, without taking out adminiftration to
her, may have a fczre facias 5 for by the judgment it is be-
come a debt to him. S8id. 337. Cro. £l 844. 3 Mod.
188. 2 Lewn.14. 4 Leon. 186.

So if a woman obtains judgment in debt, and after mar-
ries, and the hufband and wife fue out a fure facias, and
thereupon have an award of exccution, though the wife
dies, yet the hufband [without taking out adminiftration]
may have execution upon the judgment, for the award upon
the /i, fa, attached in the hufband-and fhall furvive, though
ohjefted, the award on the f¢i. fz. made no altgration, as
the execution muft be on the firft judgment. oedyer v.
Grefbam, Salk. 116. pl. 7. and Comb. 455. §. C. by which
it appears, that the year expired before the fi. fa. taken
out ; and faid by Holt, ch, juft. That the debt was attached
to him, _,omtly with his wife ; fo that although the award
of the execution did not zlter the nature of the debt, yet it
altered the property. Carth. 415. Skin/ 682. pl. 2.

If a judgment in debt is obtained againft a feme file,
who afterwards marries, and then a fire facias is thereupon
brought againft hutband and wife; and afier two uibils re-
turned, judgment is given, that the plaintiff thall have
judgment againft them, and then the wife dies, the huf-
band fhall be liable to this execution. Carth. 30. Salk,
116. pl. 7

Soj:wte, In the above cafe of Obrian and Ram, reported
alfo in 1 Mad. 170. If judgment be againft a feme fole, and
fhe marries ; and then plaintiff {ues out a fiire facias againft
hufband and wife, and has judgment guod habeat executionem,
againft both, and afterwards the wife dies, plaintiff may
fue out afare facias againft the hufband, and have judg-
ment thereon againft bim.

And fo vice verfa in Waedyer v. Grefpam, Salk. 116. If
Jeme fale recovers Judgment, and then takes hufband, and
they both fue out a fifre facias, and have judgment guod ha-
beant executionem, and then fhe dies, the hufband alone may
have a féire facias afterwards, and have execution.

A fare: facias was brought againft. defendant as admini-
firatrix of her hufband, on a judgment againft him for

1,500/ and after two mbzls returned, a fure ﬁerz inquiry

H 4 was
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was taken out, and the defendant attended the execu-
tion of it, in order to lay the flate of the affets before the
jury; but the plaintiff infifting, that the award- of execution
on the former writs was in point of Jaw an evidence of af-
fets, a devaflavit was found to 1,117 /. &e.. In Hil. 8 Ges.
2. the appeared to the fire fieri inguiry, pleaded plene ad-
miniftravit, and traverfed the devaffavit ; and notice of trial
being given and countermanded, and nothing further done
on it, fhe, in Mich., 10 Geo. 2. moved to have the award of
execution fet afide, and to be admitted to plead; ij being
to no purpofe to expect relief upon the trial of the traverfe ;
and cited Salk, g3. 264. to fhew, that wheie there has
been no fiire feci, and only two nibils, the court will relieve
upon motion, and not put the party to an awdita querela:
and the ftate of the real aflets was proved to be 130 /. which
the offered to deliver up, and be examined upon interroga-
tories, if the plaintff was diffatisfied with the account, T he
court was greatly inclined to relieve her; but upon confi-
deration of her long acquiefcence, and the feveral fteps taken
fubfequent to the award of execution, 'they thought fhe
came too late, and for that reafon only refufed to interpofe.
Wharton v. Richardfon wid. Stra. 1075.

Note: Formerly the method was upon obtaining judg--
ment by default againft an executor or adminifirater (which
would reach only the goods of the teftator or inteftate) and
nulla bona returned to a fi. fa. fued out on fuch judgment,
to ifiue qut a writ to inquire, whether the defendant had
wafted any of the effeits of the deceafed ; and if a dewaflavit
was found by the inquifition and returned thereto, then for
the plaintiff to proceed by feire Jacias for the defendant ta.
fhew caule why the plaintiff fuould not have judgment de
bonis propriis, to which feire facias the executor or admini-
ftrator could appear and plead plene adminifiravit [as in the
cafe above].—But now the fieri facias inguiry, and the fure
facias are incorporated and made oyt in one writ for expe~
dition. However this method, though much better than
the old one, is feldom purfued at this day, as it daes not
anfwer to the plaintiff if the debt is but a fmall one, becaufg
no cofls are allowed againft the executor or adminiftrator,
unlefs chey appear and plead to the fiire facias, and it be
found againit them. But the way is.to bring an adion of
debt on the judgment, fuggefting a devgfavit, o
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Df Attonies.

Of Proceedings by and againft Attornies.

A TTORNIES have privilege not to be fued in any

bther courts except thofe in which they are fworn
and admitted, becaufe of the prejudice that may accrue to
the bufinefs of thofe courts in which their attendance is re-
quired ; neither are they to be held to fpecial bail, becaufe
they are obliged to attend, and therefore are prefumed to be
always amenable ; alfo, as officers of the court, they are en-
titled to the procefls of attachment, and may fue by attachment
of privilege.

But this privilege an attorney fhall not have at the King’s
fuit. 2 Rol. Abr. 274. Bro. Superfedeas 1. g Hen. 6. 44.

Nor unlefs there be the fame remedy in his own court;
therefore he fhall not have his: privilege when money is at-
-tached in his hands by foreign attachment in the fheriff’s
courts in London. Saund. 67. Vide Comb. 427.

Nor in an affion real againft an attorney of the King’s
Bench.  Saund. 67. v

Nor. in appeal againtk an attorney of the Common Pleas.
Saund. 67. ) '
~ Nor when he fues, or is fued in auter droit, as executor or
adminiftrator, 12 Med. 316. Ld. Raym.533. Hob. 117,
Salk. 2. pl. 4. \ ' :

Nor where an attorney of one court fues another of ano-
ther court, the defendant fhall not plead his privilege ; for
the attenddnce of the plaintiff is as neceflary in his court,
as the defendant’s is'in his; and therefore the caufe is le-
gally attached in the court where the plaintiff is an officer,
Rol. Abr. 275. Moor 556. 2 Mod. 298." 2 Lev. 129,

But guere, as to this, for it feems, the defendant attor-
ney muft.be fued by bill, although the plaintiff is" an attors
ney; and therefore he maft be fued in his own court,
Stra. 1141. Barnes 43, 44.

Nor when he joins, or is joined, in the fame a&ion with
others.  Vent. 298. " Dyer 277. 'Godb. 10. ' o

One attorney fued another attorney of the fame court by:
attachment of privilege, and on motion the proce¢dingy
were ftayed. Barnes 44. '

" An altion on a penal ftatute, viz. 13 EL for entering a
,fFaudulent'judgment againft an attorney of C. B. was com-
menced by original ; on which he moved to ftay proccedings,
infifting he oughit to be fued by bill.  On fhewing caute, it
was urged, that this was a profecution for the crawn,

And
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And that defendant, if entitled to privilege, may plead it.
Sed per cur. Thefe qui tam aétions are never confidered as
the king’s caufes. In profecutions at the fuit ofhe crowm,
defendants, though acquitted, can have no cofts; but in
altions gui tam it is otherwife. 'The proceeding by original
is irregular. Rule abfolute to ftay proccedings, Britton
qui tam v. Teafdale, Barnes 48. ’

An attorney has privilege to keep the wenue in Middlefex
when he is plaintzff, but not to change it thither when he
is defendant.  Burr. 4 pt. 2027, 2032. But contrain 2 Vent.
47. and vide 1 Salk. 668. If an attorney, being plaintiff,
lay his, action in Aiddlefex, the venue fhall not be changed ;
otherwife if in London. '

An attorney has no privilege againft the court of confcience
in London. Burr. 4 pt. 1583.

An attorney, being executor or adminifirator, fhall net
fue or be fued as a privileged perfon. 1 Ld. Raym. 533.

An attorney may have his privilege in fuing a member of
the univerfity. Ld. Ray. 342.

. If an attorney abfent himfelf for a year together, and
does not give his attendance, he lofes his privilege. Att,
Pract. 51. Sed wide, ibid. And Latw. 1667. where it is
faid, that he fhall have his privilge, fo long as he con-
tinues an attorney on record, though he do not practice.

But by Burr. 4 pt. 2113, 2116.  Privilege continues no
longer than he remains an afting attorney.

Anciently rolls were kept of attornies in B. R. but fince
the ffamp acts the rolls have been difufed, and a book ftamped
hath been kept, and the attornies names entered therein.
Stra. 77. Butin C. B. there is a regular record kept of the
attornies. ibid.

“The privilege of an attorney is the privilege of the court he
belongs to, and not his own perfonal privilege ; and he may
wave it.  Burr. 4 pt. 2113. that is, when he is plaintiff.

But an attorney cannot waive his privilege of being fued
by 4ill. And one having caufe of action againft him, how-
ever fmall, may fue him in the fuperior court, inflead of
fuing him in an inferior. Garduer v, Jeflop, one, &¢. in
C. B. 2 Iilf 42.

An attorney muft be fued &y 4/, though the plaintiff be
al{o an attorney ; and he cannot take out an attachment and
hold the defendant ts bail, as he does in the cafe of common
perfons ; therefore this cafe js an exception out of the rule,
that privilege takes away privilege, Stra. 1141, ‘
Attornies,
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Of Proceedings by and againft Attornies,

Attornies muft {ue each other by bill, as well of different
different courts as of the fame. Barnes 43, 44.

But an attorney of G. B. may, for a debt bona fide paid,
fue an attorney of B. R. by attachment,.and he thall not be
entitled to privilege. Barnes 44. '

One attorney of C. B. fued another attorney of C. B, by
capias ; and the defendant moved to ftay the proceedings,
-infifting he ought to be fued by 4i//. It appeared that the
defendant had obtained a judge’s order for time to put in
bail; but this was held not to be a fufficient waiver of his
obje@ion to the plaintiff’s method of proceeding againtk
him; and the rule was made abfolute to ftay proceedings
with cgffs.  Barnes 53.

An attorney having been arrefted, was bailed; and an-
other action being brought againft him in the fame court,
he pleaded his privilege; and it was adjudged, that putting
in bail to the firft a&iion did not difcharge his privilege,
Carth. 377. ' .

An attorney of C. B. was arrefted at the fuit of an ata-
torney of B. R. and gave bail; and then B. delivered a de~
claration by the by againft him, as in cuftody of the mar-
Jhal, to which he pleaded his privilege; and refolved, that
though he be in cuftody of the marfbal, at the fuit of A.
yet when A. declares againft him, he may plead his privi-
lege, becaufe he comes here by coercion, and had no oppor=
tunity before to take advantage of it. 2. That although
he files bail at the fuit of 4. and in the fame term a de-
claration is delivered againft him at the fuit of B, yet the
defendant may plead his privilege againft B. as well as
againft 4. for it were abfurd, that B. who tops his fuit upon
the a&tion of 4. fhould have more liberty or advantage
againft the defendant than 4. himfelf had. But if the de-
fendant waives bis privilege in the firft adtion, he is then
obnoxious to the fuits of every body, notwithitanding his
privilege. 3. That if after the defendant has waived his
privilege, he fhall yet plead it, the plaintiff in his replica-
tion muft {hew the defendant’s waiver, and reply upon the
oftoppel. Ld. Raym. 135.. Vide Wilf. Rep. B. R. 306.

Declaration &y bill of Middlefex againft an attorney of
B. R. as acceptor of a bill of Exchange drawn upon him,
according to the cuftom of merchants; to which defendant
pleaded in abatement, that he was, and flill is, an attorney
of B. R. and ought to have been fued there by 4ill of privi-
lege as an attorney, and.not by 4il/ of Middlsfex, Demurrer

‘ inde
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Of Proceedings by and againft Attornies.

inde and joinder. Per cur. He muft have his privilege. Judg-
ment for defendant. Cornforth v. Price. Hilary, 20 Ges.' 3:
B.R.

An attorney has privilege in a_qui tam altion commenced
againft him. Barnes 48.  Ast. Prac. 54. Skin. 549.

If an attorney fue by original, he has no privilege, and
cannot {ue in propria perfona. Att, Pia&. 311, 2 Lev, 39.
2 Stra. 837. Barnes 479.

It is faid, that a 4/l cannot be filed againft an attorney
in wacation. Att., Pra&t. 3o9. 2 Barnes 34, 36. Har.
Pra&. 360. But it has been done in many cafes, to fave
the ftatute of limitations.

A motion was made, that an atterney, whe was going to
Ireland, wmight put in fpecial bail, and denied, 1 Mbd. 10.

If an attorney is arrefted, it is a motion of courfe, to
difcharge on common bail; 1 Wilf, 292. that is, an attor-
‘ney of the fame court. But if an attorney of C. B. is ar-
refted by procefs of B. R, he muft plead bis privilege, and
cannot be difcharged on common bail. Stra. 864. 1 WIlf,

ob.
3 If an attorney of C. B. be actually in the cuflody of the mar:
Jal, he fhall only be fued in B. R. 1 Stra. 191." and can-
not plead his privilege; 2 Roll. Abr. 232, for there is 2
great difference between an affual and a fuppofed cuftody.
X Salt. 1.

In an a&ion againft baron and feme, if the hufband be an
attorney, he cannot appear in perfon, and put in bail for
his wife, but he ought to putin éai/ for himfelf and his wife ;
for he fhall not have privilege in an a&ion againft him and
his wife. 1 Roll. 380. c. 45.

By 12 Geo. 2. ¢. 13. f. 9. it is énalted, ¢“ That no at-
torney or folicitor, who fhall be a prifoner in any gaol or
prifon, or within the limits, rules, or liberties of any gaol
or prifon, fhall, during his confinement in any gaol or pri-
fon, or within the liniits, rules, ov liberties of any gaol
or prifon, in his own name, or in the name of any other
attorney or folicitor, fue cut any writ er procefs, or com-
mence or profecute any adltion or fuit, in any courts of law
or equity, under pain of being ftruck off the roll and in-
capacitated, §¢.”

This ftatute only difqualifying attornies who are pri-
foners, relates only to profecuting, and not to defending
fuits. Barnes 263. E

' An
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An attornay, prifoner, commencing an a&ion on a bail-
bond, affigned after his imprifonment, in an aéion begun
before, is not within this ftatute, it being a continuance of
the former fuit. ‘

Attornies, in cafe of mifbehaviour or mal pralice, are
fubje& to the animadverfion and cenfure of the court in
which they are admitted by a fummary application, by way
of motion thereto; and will be ftruck off the rolls, impri-
foned, or otherwife punifhed, at the difcretion of the court
and the procefs fued out, on fuch occafions,’ to bring them
into court, is an attachment; and being iffued at the fuit of
the king,- for contempt of the court, muft be made out by
the clerks in the Crown-gffice. :

An attorney cannot be lefee in ejeZment. Mich. 1654,
Nor bail in any a&tion depending in the court of which he
is an attorney. Jbid. But an attorney houfe-keeper is.
often bail, though contrary to the above rule, § 4.

338. .

Attorney cannot be commiffioner to take bail,. 8tar.
4 . & M. c 4.

Attorney or not, muft be tried by the record. And yet,
when an attorney pleads his privilege, he has no.occafion to
fay, prout patet per recordum, or to produce his writ of
_privilege. And per Hplt ch. juft. There are two ways of
pleading his privilege fo as it cannot be denied, wiz.—with
a profert of a writ of privilege, or an exemplification of the
record of his admiflion of attorney. But he may plead his
privilege only. Vide Ld. Raym, 1173.

Of
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is

Of Proceeding by an Attorney Plaintiff.

N attorney plaintiff may fue out by attachment of privi-
lege; which is in the nature of an sriginal writ, and
to the following effe& :

GEORGE the thitd, &c. To the Thefiff of Mddl/éx,
greetmg We command you, that you attach C. D.
and E. F. [any number of defendants mray be put in
this wnt] if they may be found in your bailiwick,
and them fafely keep, fo that you may have theit
bodies before us at Weflminfler, on next -
after [a day certain in term, and not
a general return day] to anfwer 4. B. gentleman,
being one of the attornies of our court, before us,
according to the liberties and privileges of fuch at--
tornies and other minifters of ‘the fame court, from
time whereof the memory of ‘'man is not to the con-
trary ufed and approved in the fame court of 4
plea of trefpafs, [or whatever the altion is] and have
there this writ.

Witnefs, &5

If the attachment requires only a common appearance, &

¢opy muft be ferved, with notice as in other cafes,

By the 4th le&. of 13 Car. 2. fiat. 2. ¢. 2. [the ftatute

which occafioned the infertion of the ac etiam claufe in pro-
cefs to arreft and hold to fpecial bail] it is provided,

(19
(19
(49
[ {4
[ 44
€c
1 13

EL

That the faid a&, nor any claufe or thing herein before
fpecified or contained, fhall not extend, nor be conftrued
or taken to extend, unto any arrefls hereafter to be.
made, upon or by virtue of any writ of capias utlagatum,
attachment-upon refcues, or attachment upon any con-
tempt, or of any attachment of privilege, at .the fuit of any
privileged perfon, or of any other attachment for cor-
tempt whatfoever ifluing or to be ifluing out of either of

4 ¢ the
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Of Proceeding by an Attorney Plaintiff.
T HE the fame in this eourt.

The fame in this court,

An attachment of privilige in C. B. is'in the nature 'of an
original writ; and when it is replied to fave the ftatute of
limitations, it is {ufficient to fhew the rz without con-
tinuances, till the declaration. = F¥wih v. Wilfen, one, &,
of C. B. iw etfor, ' x Wilf. 167.

And the eourt will amend an atfachment of privilege, the’
itis in the naturé of an original writ, if there are not fifieen
days between the tefte and return ; and fo they will a ca. fa.
But the court cannot amend an original writ, becaufe it
iffues out of Chancery. A

Note, By the oppofite fe&ion of the ftatute 13 Car. 2. it
fhould feem, that there is no occafion for an *¢ ac etiam’
‘claufe in a writ of attachment of privilege, to hold defendant
to bail, at the fuit of an attoritey, thoagh fuch claufe is
ufually inferted in the attachment, if the party is to be
held to fpecial bail.  Vide 2 I75lf. 392. ‘

If the party is to be held to 4ail, the fum {worn to muft

be marked on the back of the attachment, and alfo the 'day
it is fued out,. '

An
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Of Proceeding by an Attorney Plaintif.

¢ the faid courts, although there be no particular certainty
< of the caufe of a&ion exprefled or contained the faid writs ;
¢ but that neverthelefs, no theriff or under-fheriff, nor any
¢ of the officers or minifters aforefaid, fhall difcharge any
¢¢ perfon or perfons, taken upon any writ of capias utlaga:
¢ tum, out of cuftody, without a lawful fuperfedeas firft had
¢ and received for the fame ; and that, upon the faid writs -
¢ of attachment, fuch lawful courfe be taken for fecurity
€< for appearance therein as hath been heretofore ufed;
¢¢ any thing herein before exprefled to the contrary thereof
¢ in any wife notwithftanding.”
The fame in this court. New Praéi. 310.

An attachment of privilege, is but as a latitat, and not as
an original. 1 Show. 367.

By Reg. H. 20 Geo. 2. Every attorney of this court,
who fhall fue out any attachment of privilege againft any
defendant, fhall leave a precipe with the figner of the writs,
with the defendants names, nof exceeding four in each writ,
with" the return and day of figning fuch writ, with the
agent’s or attorney’s name who fued out the fame. And
all fuch pracipes fhall be entered on the roll, where the
pracipes of latitat, and all other writs iffuing out of this
court, are entered ; and the officer who figns the writs in
this court thall not fign {uch attachment till a precipe be
left with him for that purpofe. . '

In B. R. you pay nothing for figning the writ; but for
fealing it, 7d. to the fealer. Rich. Ait. Praét. B. R. 410.

The form of the pracipe to be left with the figner of the.
arits, is as follows :

Surry. Attachment of privilege for 4. B. gentleman,
one of the attornies, &¢. againtt C. D, Debt,

Returned lVedmeay' next after the morrow
of Al Souls. \
O. P. agent.

21 Nov. 1779.
Affidavit for 50/

If
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Of Proceeding by an Attorney Plaintif.

An attachment of privilege, is not like an original writ;
and therefore, the plaintiff may put feveral defendants into
one_ attachment, and declare againft them feverally. King’s
Rep. 38—q. Att. Pradt.

An attachment of privilege muft have fifteen days between
the tefle and return.  Att. Prac. 67.

By Reg. H. 11'G. 2. You muft make out a pracipe, con-
taining the plaintiffs and defendants names, not exceeding
Jour in the whole, with the return of the writ, day of fign-
ing, and the agent’s or attorney’s name, who fues out the
fame: this precipe you muft leave with the prothonotary,
who, without fes or reward, is to enter the fame on a re-
merbrance roll, to be kept in his office for that purpofe ;
and he is ‘not to fign any attachment of privilege, unlefs
fuch precipe be left in his office at the time of figning
thereof.

In C. B. you pay nothing to the prathonstary for figning
the writ, and only one penny for the feal. Rich. Ast. Prait.
C. B. 258.

Like precipe in this court, to bg left with the prothonotary.

Vo, I1, If
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Of Proceeding by an Attorney Plaintiff.

If the attachment requires only a common appearance,
a copy thereof is ferved with an Englifb notice in writing,
fubfcribed as in other cafes; and the appearance muft be
entered with the clerk of the common bails,

If it requires fpecial bail, a judge’s clerk takes the ree
cognizance, as in other cafes,
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Of Proceeding by an Attorney Plaintiff.

If the attachment requires only common bail, after a copy
thereof is ferved, with an Englifp notice in writing, fub=-
fcribed as in other cafes, the appearance muft be entered
with the prothonotary, who figned the writ; but if it requires
fpecial bail, his clerk of the dockets prepares the bail-picce
or recognizance, and attends a judge, or the court where
the fame is entered into, and the bail juftify, or frefh bail
is added, in the fame manner as the filazer does on melne
procefs by original.

Ia The
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Of Proceeding by an Attorney Plaintiff.

The beginning of a declaration, at the fuit of an attorney
in B. R, is thus:

WMiddlefex, to wit. 4. B. gent., one of the attornies of the
court of cur lord the king, before the king him-
felf, complains againft C..D. being in the cuftody
of the mar/bal of the Marfhalfea, &c. [as in other
declarations

add pledges,

In C. B. it is in this form:

Middlefex. C. D. late of, &c. was attached by a writ of our
lord the king, of privilege Hiuing out of our court
here, to anf{wer 4. B. gent. one of the attornies
of the court of our lord the king of the Bench
here, according to the liberties and privileges of
the fame court; for fuch attornies.and other
minifters of the fame Bench, time out of mind,
ufed and approved of in the fame in a plea of tref-
pafs on the cafe, &c. and thereupon the faid /4. in
his proper perfons, complains, &', .

add pledges.

The fubfequent proceedings, at the fuit of an attorney, are
the fame as in other cafes.

If an attorney delivers his declaration four days exclufivey
before the end of the term, the defendant muft plead as of
that term,

If an attorney delivers his declaration four days exclufive,
before the end of the term in which the attachment was re-
turnable, and enters a rule to plead, and demands a plea,
the defendant fhall be obliged to plead as of that term; and
if he does not deliver his declaration in that time, the de-
fendant is entitled to an imparlance :

And if he does not deliver his declaration before the effin
day of the fubflequent term, the defendant muft have an
imparlance to the term next following,

o
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Of Proceeding againft an Attorney Defendant.

AN attorney of the King’s Bench muft be fued by 4://, and
cannot be arrefted ; and the method of fuing him is
this, The plaintiff files a bzllagamﬁ him, [which is a diret
copy of a declaratwn engroffed on a flip of parchment ftamped
with' a' treble penny ftamp] with the clerk of the declarations
in the King’s Bench office, and then miakes 2 copy thereof on
treble penny ftampt paper, for the declaration, which muft
te delivered to him with notice thereon to plead ; and then
the plaintiff proceeds as in other cafes.
A bill againft an attorney is in the following form :

Middlefex to wit. 4. B. complains againft C. D. gent, one
of the attornies of the court afour lord the ,ézng, be-
Jore the king bimfelf, prefent here in court in his
own proper perfon ; for that #kereas, €5¢. [as in
other cafes] and therefore he prays relief, &.

0. P. for the plaintiff,
The defendant in perfon.
Fobn Doe,
Pledges of profecuting. } and
' Richard Roae,

Upon delivery-of this declaration, and a rule given to plead
thereto, [either a four or eight day rule] and the fame be-
ing explred the plaintiff may fign judgment; fo that in
the King’s Bench the remedy againft atrornies is {peedier than
in the Comman Pleas, which wvide the next page; and alfo fpeedi-
than againft other indifferent perfons, as the 4i// and decla-
ration are one and the fame thing, and the firft commence-
ment of the fuit:

In B. R. if the a&ion be laid in London or Middlefex ; and
the defendant attorney lives within twenty miles of Lon-
don, upon a rule given to plead, he has four days time to
plead ; and if he refides above twenty miles from London,
or the action be laid in any other county than Adiddlefex or
Londen, he has eight days time to plead.
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Of Proceeding againft an Attorney Defendant.

AN attorney of the Comnon Pleas alfo muft be fued by
bill, and cannot be arrefted ; but the b:// and declara-
tion agam{’c an attorney are different in this court ; for’ by
Reg. Trin, 21 Car. 2. < Nu bill thall be filed agamﬂ: an offi-
cer, attorney, clerk or minifter of the court, in order to a
Jorejudger, until the bill be a&ual]y entered on record, and a-
number-roll a&ually put to the bill.”

The above rule however is in a great meaflure dlfu(ed
and the method of proceeding at this day agamﬂ: an attorney
defendant 1s as follows :

“The plaintiff engroffes bis bill on a flip of parchment
ftamped with a double penny ftamp, and carries it to the
prothonsfary, who marks it as entered, on being paid for the
entry, and it is thereby fuppofed to be entered, though no
number-roll is put on the bill ; which being done, the il
muft be carried to Zefiminfler-ball, and given to one of the
criers of the court, who calls the defendant in court, for
which he is paid 15. and by 2 vol. Rules and Orders, he nuft
be called three times in court. After which the plaintiff
gives a rule on the bi//, with the fecondary, for the defendant
to appear, for which is paid 15. 44, wiz. 1 s duty, and
4 d. the rule; and then ke bl is filed in the prothonotary’s

-effice, for which is paid 44. upon filing which &/, notice
thereof muft be given to the defendant, .in writing, by Reg.
Hil. 11 Geo. 2. whereby it is ordered, that

““ Where a bill {h 1] be filed againft an attorney of the court, .
no forejudger thall be entered for want of appearanée, if the
allion be laid in Londen or Aiddlefex, and the attorney refides
within twenty miles of London, until four days after notice in
writing of filing fuch bill be given to fuch attorney, or his
agent, or left at his ufual place of abode, and a rule given
for fuch appearance as ufualj and if fuch attorney refides
above twenty miles from London, or the aclion be in any other
ceunty than London or Afiddlefex, no farqudger fthall be en-
tered till erght a’ay: after fuch notice {hall be given. in man-
ner as aforefaid ; and a rule to appear the faid days, to be
exclufive of the days of giving fuch notice,”

The
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of .P‘;o,‘ceeding againft an Attorney Defendant.
The notice of a bill being filed.

Common Pleas.
4. B.
againft N i
C. D. gentleman, ane of the attornies, &e,

Take notice, that a bill was this day filed in the pro-
thonotary’s office of his majefty’s court of Common
Pleas-at Wefiminfler, againft you the defendant C. D.
at the fuit of the plaintiff 4. B, in an a&lion of
trefpafs upon the cafe upon feveral promifes [or what-
ever it is | and unlefs you appear to the faid bill on
Wednefiay the twenty-fixth day of Fanuary inftant,
you will be forejudged the court.

23d Fanuary v780. 0. P. attorney for
the plaintiff.

“To C. D, the defepdant.

The above is the notice. given by the ficondary’s rule of
the 5ill being filed, the notice to plead is as follows :

Common Pleas.

A, B. dgainft C. D.

Take notice, that there is left in the prothonotary’s,
office, in the Inner Temple, Londin, a declaration
againft you the defendant, at the fuit of the plaintiff
A.B. in an altion upon the cafe upon feveral pro-
mifes [whatever the cafe is] which the plaintiff lays
to his damage of 100/, and unlefs you plead to the
faid declaration within four days next after the firfk
day of next Hilary term, judgment will be entered
againft you by default.

' O. P. attorney for

‘ the plaintiff.

To C. D, defendant,

Before the above rule for giving the defendant notice, the
plaintiff did nothing more than have him called by the
¢ryer in court, which was then thought {ufficient, as all at-
tornies were fuppofed to be perfopally prefent during the
fitting of the court; but many of the attornies having been’

14 firuck
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Of Proceeding againft an Attorney Defendant.

firuck off the roll on forejudgers, for want of other notice 3
aud many living at a diﬁance, fo that it-was impoflible-to
give orders for an appearance in time before the expiration
of the rules to appear, the above rule became neceflary.

If the defendant appears in time, you deliver a declaration,
and proceed as in other cafes; but if he does not appear, he
muft be forejudged, that is, ftruck off the roll, to effe&
which the pldmuﬂ'enters his bill, and a forejudger, on the

roll, in the following form, beginning with a memoranaum,
as in fuits by bill in ‘B.R.

Middlefex, to wit. Be it remembered, that on the

day of in this fame term, 4. B. came
here into court by O. P. his attorney, and exhi-
bited to the juftices of our lord the now king of
the bench here, his bill againft C. D. gentleman,
one of the attornies of the court of our faid lord
the now king, of the bench here prefent, here in
court in his proper perfon, in a plea of trefpafs on
the cafe 5 the tenor of which faid bill followeth in
thefe words; (to wit) To the juftices of our lord
the king, of the bench. AMiddlefex, to wit. 4. B,
by O. P. his attorney, complaineth of C. D. gen-
tleman, & [the whole bill toJ and thereupon he
prayeth relief, &e.

Fobn Doe

Pledges for profecuting,{ and
Richard Roe.

Whereupon the faid C. D. being folemnly called came
not, therefore he ftandeth forejudged from exercifing his
office of attorney of this court for his contumacy, &e.

You pay the prothonotary 2s. for figning the forejudger,
and the clerk of the warrants 1. 4d. for firiking the defen-
dant off the roll, and then you may proceed againft him as
aginft a common perfon.

Vi'hen once an uttorncy is forejudged, the fuit By bill is
at an cnd, and the plaintiff, if he proceeds, muft proceed as.
againft an indiffc:ent perfon, by eriginal and capiss, in the

common way. Barzes 43. and fo muft every cther perfon
who fues him.

When
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Of Proceeding againft an Attorney Defendant.

When an attorney defendant has appeared to a bill ‘filed
againft him in court, the fubfequent proceedings throughout
the caufe are the fame, as in caufes againft indifferent per-
fons, only the writs, fuch as the wenire, habeas corpora, di-
Sfiringas, &¢. are made returnable on a day certain in term,
and not'on a general return day.

But it feems, that procefs of execution againft an attorney
has no occafion to be made out returnable on a day certain,
for execution begins when the caufe is ended.

The plaintiff, an attorney, having fued by his attachment
of privilege, was non-{uited, and afterwards taken upon a
¢a. fa. for the cofts, upon the judgment of non-fuit return-
able on a gemeral return day, and the court held it well
enough, For though all procefs, both for and againft an
attorney, is made returnable on a day certain, becaufe -of
his daily attendance in court; yet when an attorney is out
of court, as in the cafe above, and in cuftody in execution,
he has no day in court, fo cannot attend ; and therefore in

fuch cafe he lofes his privilege to have his procefs againt
him returnable on a day certain,

or
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Of getting an Attorney arrefted, d;ifcharged,

r T an attorney is fued otherwife than by bill, Aan_dxérre,ﬁe'd,
1 and in cuftody, by virtue of procefs, in orderto get his
difcharge, he muft fue out his writ of privilege from the
court wherein he is an atforney ; and to obtain which he muft
get a certificate from the mafler’s clerk in B. R. ot clerk of the
warrants in C. B. that the defendant is an attorney of the
court, which certificate is an authority for the figner of - the
writs in B, R. or prothonotary in C. B. for figning the fame,
for which nothing is paid, only 74d. to the fealer, which
writ muft be allowed by the court or theriff wherever it
is directed, who will thereupon make out a fuperfedeas for
the defendant, i ‘

A writ of privilege is to the following effe& :

G EORGE the third, &c. To the judges of our court
of our palace at IWeflminfler, and to every of them
greeting : Whereas, according to the cuftom of
our court {Zf:rb:j:f”b’ or} at Weftminfler, hi-
therto ufed and approved of in the fame ; the az-
tornies of the fame court, { Eftbe benck, or } whilfk

efore us.
they are profecuting or defending fuits and actions*
therein for their clients, ought not, nor have they,
from time immemorial, been ufed to be compelled
to an{wer before any of our juftices or officers,
or any other fecular judges whatfoever, upon any
pleas, plaints or demands, which do not particu-
larly belong to us (pleas of freehold felonies and

appeals excepted) fave only before %our Jaid juf-

tices of our faid court of the bench; or thus,
before us by biil exhibited in our faid court before us, }
’ and not by writ.
And whereas we have lately received information,
by the complaint of 4. B, gentleman, one of the
attornies of our faid court, ‘g th}"f bench, org that
¢fore us

feveral ill difpofed perf{ons intending to difquiet the
laid 4. have iiiued forth and profecuted out of
our court of ocur palace of IWefiminfier, one or more
writ or writs, rcturnable before you in. the fame
COUuit, OF OHE OF MOre precept Or precepts returna-

againft
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ble in our faid court, ~before you or one of you,
againft the faid 4. and threaten to arreft and detain
him in your cu{’cody thereupon, in fuits which do
not relate to us, (or in pleas of freehold, felomes,
or appeals excepted) whereby the faid 4. B.is
unable to attend his {aid office as an attorney, upon
feveral affairs and fuits depending in our fcud court’
{af the bench, or
befire us.
mamfeﬂly take away, and be not only in deroga~
tion and diminution of the jurifdi&ion of our faid

court ' {;f the bench, or }and the liberties and
efore us,

privileges thereof ; but alfo to the great detriment
of the faid 4. and his clients. And becaufe we are
willing that the’ Junfdl&lons, -privileges, and cu-
ﬁoms, for fo long time ufed and approved in our
faid court {#2}” bench, or }(hould be’ inviolably
eﬁre us,
kept and obferved: Wz command you, and every
of you, that you defift from takmg the faid 4. B.
into your cuftody, upon any writ or writs, precept
or precepts : and if the faid 4. B. be detained in
your cuftedy by any writ or writs, precept or
. precepts, other than fuch as’ particularly concern
us, ' (pleas of frechold, felony, and appeals, only
excepted) that then you difcharge the faid 4.:B.
out of your cuftedy, and fuffer him to go at
Jarge, as you will anfwer the contrary at your
peril ; and, that you inform the party or parties,
plaintiff er plaintiffs, in the plaint or plaints,
that he, fhe, or they, may profecute, his, her, or
their a&ion or a&tions, {uit or fuits,{m our court of

the bench, or }by bill to be exhibited%tqour Juflices of

before us

the fuid bench, or to us} . .

in our faid court before us at Ipefiminfler; againft the
faid 4. B. if he, fhe, or they, fhall think it ex-
pedient fo to'do.  Witnefs, &c.

}whxch ifitis permxtted will

Of
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L L the gfficers in the court of King’s Bench, as well as
the attornies, have the privilege of fuing by attachment;
and bemg fued by bill in altions by and againft them in their
own’” rlght and where they are not joined with others, ex-
cept in pleas of land, of which the court of Common Pleas
alone has jurifdi&ion.

But the officers of the Common Pleas, amongft whom are
the ferjeants, prothonotaries, fecondaries, clerks of the prothons-
taries, [erjeants clerks, clerks of the judges, &c. have not the
privilege of being fued there by 41/l as attornies have, but
the privilege of being fued there in every fuit [except ap-
peals] by original writ, becaufe they are fuppofed not to be
always prefent in perfon in court, as attcrnies are. Baker
v. Swindon. Ld. Raym. 30q9. 3 Salk.283. 1 Barnes28o.
Holt §89. Adj. P. 6 W. & M. C. B. Winfird. Rot. 685.
Baker v. Duncalf, 3 Lev. 398.

But it was agreed in Serjeant Scroggs’ cafe, that the privi-
lege of C. B. which Serjetnts claimed, extended only to in-
ferior courts, and not to the courts of Wﬂm;’ryier-}mll, and
that he may be fued in either of thefe, becaufe he is not
confined to that court alone; but may praclice in any other
court.—But it is otherwife as to attornies or filazers, who can-
not practice in their own name in any other court but fuch
as they refpectively belong to; and that therefore a ferjeant
at law is to be fued by original, and not by bill of privilege.
2 Lev. 129. 3 Keb. 424. 4 Mid. 226, So of the fervant
of a ferjeant at law. Cro. Car. 84.

Note : The judges have privilege of being fued in their
own court, Vide 3 Leon. 149.

D



125

Df privileged Periens.

Of the Privileges of Peers and Members of

Parliament.

EERS are created, as is faid i in our law books, for two

reafons: 1. Ad confulendum 2. Ad defendendum regem,

for which reafons the law gives them certain great and high

pnvzleges Vide 7 Rep: 34. 9 Rep. 49. 12 Rep. g6, S

. At the fuit of the fubject their ‘bedies fhall’ not be ar-
r_/ied nieither capias nor exigent lies againft. them.

2. For the honour and reverence which the law gives to
nobxllty, their bodies are not fubje&t to torture in mufa (ri=
minis lefz maje atis.

3. They are not to be-fworn in affizes, juries, or other i in-
gmﬁs :

‘4. If any fervant of the king, named in the chegue-roll,
compafs or intend to kill any lord of parllamcm, or other
lord “of the king’s council, this is felony.

5. In the Common Pleas, a lord of parliament thall have
&mg/m returned on his jury. [This privilege is taken away
by flat. 24 Geo. 2. ¢. 18. [ 4.]

6. He fhall have day of grace.

7. A lord of parliament fhall not be tried in cafe of frea-
Sfon, felony, or mifprifion of them, but by thofe who are noble
and peers of the realm. ‘

8. In trial of a peer, the lords of parliament fhall not
fwear, but they may give their judgment fuper fidem et li-
geantiam Domino Regi debitam, fo that their faith and alle~
giance Jlands in equipage with an oath in the cafe of a com-
mon perfon in trial of life. And the writs of parliament, di-
re&ted to the lords of parliament, are fubﬁde et ligeantia, &3¢,
And the reafon and caufe that the ‘king gives them many
other privileges, is for this, becaufe all honour and nobility
is derived from the king, as the true fountam, and he
honours with nobility for two caufes. 1. 44 conflendum,
and for that reafon he gives them 3 robe. 2. A4d defendendum
regem et regnum, and for that caufe he gives them a {word.
12 Rep. gb.

All peers, without any diftin&ion as to degree or rank,
are entitled' to the privilege of peerage alike; for they are
equally obliged to attend the fervice of the publick, and
are always fuppofed amenble to juftice, and to have fuffi-
cxent property to.anfwer in fuits and altions brought againft

4 them
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them ; and for thefe reafons, are not to be arrefted or mo«
lefted in their perfons. Bacon’s Abr. tit. Privilege, 4 Vol.
228. :

This «privilege from arrefts extended formerly to abbots,
as it does to bifbops, ¥ members of the convvacation, and mem=
bers of the Houfe of Commons at this day.

The privilege of parliament, according to the law of par=
liament, is of a very extenfive nature, as may be feen by
various refolutions and orders, in the journals of both the
houfes : but various ftatates which parliament has conde-
fecended to make, have taken away many privileges which
were heretofore claimed. However, there is one ftanding
refolution and order in the journals of both the houfes, that
no court whatever thall prefume to determine concerning
the privilege of parliament, as fettled by the rules and or-
ders of each houfe, they themfelves claiming to be the fole
judges of their refpective privileges; of which order, the
king’s courts accidently take notice.

The privilege of a peer from arrefts extends only.to peers
of Great Britain, o that a nobleman of any other country,
or alord of Ireland, hath not any other privilege in this
kingdom than a common perfon. Alfo the fon-and heir
apparent of a nobleman is not entitled to the privilege,
which is confined to fuch perfons as are lords of parliament
at the time. But it feems that an infant peer is privileged
from arrefts, his perfon being held facred. Co. Lit. 156.
2 Infl. 48. 3 Infil. 30. pl. 19.

The peers of Scotland had no privilege in this kingdom
before the union; but by the twenty-third article of the
union, the fixteen elefied peers fhall have all the privileges
of the peers of the parliament of Great Britain. Alfo, all the
reft of the peers of Scotland thall have all the privileges of the
peerage of England, excepting only that of fitting and
voting in parliament. Stat. § An. ¢. 8. 2 Stra. ggo.
Fort. 163. P. Wil. 583. Since which ftatute, the perfon
of a Scotch peer has been held to be privileged from arrefts.

The twenty-third article of the union, upon which this
privilege is claimed by a peer of Scotland, not one of the
fixteen, fays, that the peers of Scotland fhall have all the

* Eq. Caf. Ab. 349. 3 Chan. Rep. 38.
privileges
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privileges of peers of Great Britain, except the right and
privilege of fitting in “the Houfe of Lords, and the privileges
depending thereon. Now, ‘as every privilege, ¢laimed by a
peer, folely depends, and “is in confequence of his fitting
in parliament, that is, being an adual lord of parliament,
it feems, that the allowing a/l the Scotch peers the privilege
from arrefts, is not within the words of the a& of union,
the only law under which the Scotch peers to this day, can
«claim any privilege here at all.

A peerefs by birth, is entitled to privikge. 2 Inft. 50,
Stili. 222, 234, 252. Fort. 162. Vent. 298. Eq. Caf.
Abr. 349. Co. Lit, 16. 2. 6 Rep. 53.b.  Dy. 79. pl.
5I. Order of the Houfe of Peers, 21 Feb. 1692. But it
was doubted, whether a peere/s by patent only for life, is en~
titled to this privilege. Styl. 234, 252. Held that fhe is
not entitled, Szy. 254. but adjourned.

A peerefs by marriage, is entitled to privilege, and that as
well during the coverture, as after: But as a peerefs by
wmarrigge lofes' the dignity by marrying a commoner, after
fuch marriage the is not entitled to any privilkge, Co.
Lit. 16. 6 Co. 53. Dyer 79. _

In lord Banbury’s cafe, it was holden by Holt ch. juft.
that where a perfon is called &y writ to the Houfe.of Peers,
he is no peer till he fits in parliament, the writ giving
him no nobility or honour; but that it was fitting in the
Houfe of Lords, and affociating with them, that ennobled
his blood; and that therefore, if the king or he dies before
the parliamenf meets, the writ is determined, and the party
semains a commoner : but he held it otherwife in a crea-
tion by letters patent, by which the party is immediately
'noble without any other 2& or ceremony; and though the
parliament never meets, or the king dies, the nobility re-
mains to him and his pofterity, according to the limitatiens
in the patent,

Formerly, the privilege from arrefts -extended to the fer-
vants of peers; and was alfo claimed by their tenants in old
times. And the horfes, ¢, of peers, and other goods, were
privileged from diftrefles: but thefe privileges have been
taken away, as will be thewn hereafter,

Nbste, "The privilege of parliament does not extend to
high treafon, felony, breach of the peace, or furety of the
peace. 4 Inflit, 25. -2 Hawk. P.C. 424. B

y
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By 12 & 13 /. 3. . 3. An a for preventing any in.
conveniences t‘l:at may happen‘ by privilege of parliament,
it is enacted, ¢¢ That any perfot“r or perfons may commence
or profecute any adtion or fuit, in any of his majefty’s
courts of record, at Weftminfler, &c. againft any peer of
the realm, or lord of parliament; or againft any of the
knights, citizens, and burgefles of the Hoafe of Commons
for the time being; or againft their or any offtheir me-
nial, or other fervants, or any other perfon enfitled to the
privilege of parliament, at any time from and immediately
after the diffolution or prorogation of any parliament, until
a new parliament fhall meet, or the fame be re-affembled 5.
and from and immediately after any adjournment of both
houfes of 'parliament, for above the fpace of fourtéen days,
until both houfes {hall meet or re-affemble: ‘And that the
faid refpective courts fhall and may, after fuch diffolution,
prorogation, or adjournment as aforefaid, proceed to give
judgment, and to make final orders, decrees, and fentences, .
and award execution thereupon; any privilege to the con-
trary, £9¢.”

Provided, ¢ That this at fhall not extend to fubje@ the
perfon of any of the knights, citizens, and burgefles of the
Houfe of Commons, or any other perfon entitled to the privi- -
lege of parliament, to be arrefted during the time of pri-
vilege. Neverthelefs, if any perfon or perfons, having
caufe of adion or complaint againft any peer of this realm,
or lord of parliament, fuch perfon or perfons, after any
diffolution, prorogation, or adjournment as aforefaid ; or
before any feffion of parliament, or meeting of both houfes
as aforefaid, may have fuch procefs cut of his majefty’s
courts of King’s Bench, Common Pleas, and Exchequer, 2gainft
fuch peer or lord of pariiament, as he or they might have
had againft him, out of the time of privilege. And if any
perfon or perfons, having caufe of action againft any. of
the [aid knights, citizens, or burgeffes, or any other perfon
entitled to the privilege of parliament, after any diffolution,
prorogation, or adjournment as aforefaid; or before any
feffions of parliament, or meeting of both houfes as afore-
faid, fuch perfon or perfons, may profecute fuch knight,
citizen, or burgefs, or other perfon entitled to the privi-
lege of parliament, in his majefty’s courts of King’s Bench,
Commin Pleas, ot Excbeguer, by fummons and. diftrefs in-

finite,
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finite; or by original bill, and fummons, attachment and
diftrefs infinite thereupon, to be iflued out of any of the
faid courts of record, which the faid refpetive courts are
hereby empowered to iflue againft them, or any of them,
until he or they fhall enter a common appearance, or file
common bail to the plaintiff’s aCtion, according to the courfe
of each refpective-court. And any perfon or perfons, having
caufé of fuit, or complaint, may, in the times aforefaid,
exhibit any bill or complaint, againft any peer of this realm,
or lord of parliament; or againft any of the faid knights,
citizens, or burgefles, or other perfon entitled to the pri-
vilege of parliament, in the high court of Chancery, court of
Exchequer, or duchy court of Lancafler, and may proceed
thereon, by letter or fubpcena, . as is ufual, &¢,  *¢ But not
to arreft the body of any knight, &°¢.”

By fe@. 3. ¢“ That where any plaintiff fhall, by reafon
or occafion of any privilege of parliament, be ftayed or
prevented from profecuting any fuit by him commenced,
fuch plaintiff fhall not be barred by any ftatute of limita-
tion, or nonfuited, difmifled, or his fuit difcontinued,
for want of profecution of the fuit by-him begun; but thall,
from time to time, upon the rifing of the parliament, be at
liberty to proceed to judgment and execution.” .~
' By fe&. 4. ¢ No action, fuit, &¢. commenced againft
the king’s original and immediate debtor for the recovery
of any debt, &, to the crown, fhall be ftayed or delayed
by or under the colour or pretence of any privilege of par-
liament;” yet fo neverthelefs, ¢ that the perfon or per-
fons, of any-fuch debtor or accountant,  or perfon an-
fwerable or liable to account, being a peer of this realm,
or lord of parliament, fhall not” be liable to be arrefted or
imprifoned, by or upon any fuch fuit, order, & or being
a member of the Houfe of Commons; fhall not, during the
continuance of the privilege of parliament, be arrefted or
imprifoned by or upon any fuch order, decree, judgment,
procefs, or proceedings.”

By the 2 & 3 of Anne, c. 18. An aét for the further ex-
planation and regulation of privilege of parliament, in Te-
lation to perfons in publick offices, it is enacted, ¢¢ That
any action or fuit may be commenced or profécuted againft
any officer or perfon entrufted or employed in the revenue,
&e. for any-forfeiture, mifdemeanour, or breach of truft,
€. and fhall not be ftayed or delayed by or under colour

Vor, II. K or
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or pretence of any privilege of parliament, although fuch
officer or perfon be a peer of the realm, or lord of parlia-
ment, or one of the kaight’s, &¢.”’ :
Provided, ¢¢ that nothing therein fhall extend to fubje&
the perfon of fuch officer, being a peer of the realm, or lord
of parliament, to be arrefted or imprifoned: but that all
procefs fhall iffue againft fuch officer or perfon, being a
peer of the realm, or lord of parliament, as thould -have
iffued againft him out of the time of privilege: nor fhall
extend to the perfon of fuch officer, being a . knight, citi-
zen, or burgefs of the Houfe of Commons, to be arrefted or
imprifoned, during the time of privilege of parliament; and
that againft fuch officer or other perfon, being a knight,
citizen, or burgefs of the Houfe of Commons, entitled to
privilege; fhall be iflued fummons and diftrefles infinite ;
which the faid refpeftive courts are hereby empowered to
iffue in fuch cafe, until the party fhall appear upon fuch
procefs, according to the courfe of fuch refpeftive courts,”.
Theaét of 12 & 13 W. 3. ¢. 3. reftraining only the pri-
vilege of parliament, in ations or fuits commenced in
the courts therein fpecified, by the 11 Geo. 2. ¢. 24. in
amendment of the aét of king William, it is enadtéd,
¢ That any perfon and perfons fhall and may commence
and profecute, in Great Britain or Ireland, any-alion or
fuit in any court of. Record, or court of Eguity, or court of
Adsmiralty 5 and in all caufes matrimonial and teftamentary,
in any court having cognizance of caufes matrimonial and
teftamentary, againft any peer or lord of parliament of Great °
Britain; or againft any of the knights, citizens, and bur-
gefles of the Houfe of Commons of Great Britain, for the time
being, or againft them and any of their menial and other
fervants, or any other perfon entitled to the privilege of the
parliament of Great Britain, at any time from, .and imme-
diately after the diffolution or prorogation of any parlia-
ment, until a new parliament fhall meet, or the fame be re-
affembled ; and from and immedriately after any adjournment
of both houfes of parliament, for above the fpace of fourteen
days, until both houfes fhall meet or re-aflemble ; and the
faid refpective courts may proceed, 5,
] Provided, ¢ That the faid a& fhall not extend to {ub-
jeét t‘he pel:f'on.o.f any knight, & to be arrcited during
the time of privilege. And {e&. 2. authorizes proceed-
4 ing
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ing as above in any of the courts of great feffions in Wales;
courts of feffiom in the counties palatine of Chefler, Lancafter,
and Durbam ; the courts of King’s Bench, Common Pleas, and
Exchequer, in Ireland, after any fuch diffolution, &¢. And
the court of Chancery in Ireland, and equity of Exchequer, are
authorized to proceed in like manner as the court of Chan-
ceryy and equity court of Exckequer in England may, againft
any peer, knight, &c. after fuch diffolution, &¢.”

Sect. 3. faves the ftatute of /imitations in like manner as
the aét of king William.

And by fect. 4. No a&ion or fuit commenced againft the
Jing’s debtor, &c. to be ftayed in any court in England or
dreland .[4s by fe&. 4. in the a& of king William].

And laftly, by the flat. 10 Geo. 3. ¢. 50. The preamble
of which ftates, that the alts already in being are infuffi~
cient to obviate the inconveniences arifing from delay of
fuits, by reafon of the privilege of parliament, it is enacted,
¢ That any perfon or perfons fhall and may, at any time,
commence and profecute any aétion or fuit, in any court
of Record, or court of Equity, or of Admiralty; aud in all
caufes matrimonial and teftamentary,in any court having cog-
nizance of caufes matrimonial and teftamentary, againft any
peer, or lord of parliament of Great Britain; or againft any
‘of the knights, citizens, or burgefles, and the comiffioners
for fhires and burghs of the Houfe of Commaons of Great Briw
tatn, for the time being; or againft their or any of their
mmenial or’ any other fervants, or any other perfon en-
titled to the privilege of parliament of Great Britain: and no
fuch altion, fuit, or any other procefs or proceeding there-
upon, fhall, at any time, be impeached, ftayed, or delayed,
by or under colour or pretence of any privilege of par~
liament.” *

2. Provided, that ¢ Nothing in this a& fhall extend to
fubje&t the perfon of any of the knights, citizens, and bur-
“gefles, or the commiffionegs, &%. for the time being, to be
‘arrefted or imprifoned upon any fuch fuit or proceedings.”

3. And whereas the procefs by diffringas is dilatory and
expenfive: For remedy thereof, be it enalled, ¢ That the
- Lourt out of which the writ proceeds, may. order the iffues
" levied, from time to time, to be fold; and the money
arifing thereby to be applied to pay fuch cofts to the plain-
¢l as the faid court fhall think juft, under all the cir-

K 2 i cum-
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cumftances, to order; and the furplus to be retained untji
the defendant fhall have appeared, or other purpofe of the
writ be anfwered.” ‘

4. Provided always, when the purpofe of the writ is an-
fwered, that then the faid iflues fhall be returned; or if
fold, what fhall remain of the money arifing by fuch fale,
thall be repaid to the party diftrained upon.

5. And it is further ena&ed, ¢¢ That obedience may.be
enforced to any rule of his majefty’s courts of King’s Bench,
Common - Pleas, or Exchequer, againft any perfon entitled
to privilege of parliament, by diftrefs infinite, in cafe any

- perfon or perfons, entitled to the benefit of fuch rule, fhall
chufe to proceed in that way : and the laft claufe exteads
them to-Scotland.

Of
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Y this laft flatute, the privilege is wholly taken. away

from the fervants of peers and members of parliament, fo.
that they may be proceeded againft as other indifferent per-
fons—and fuits may now alo, fince the above ftatute, be
commenced at any time, whether the parliament is fitting
or hot fitting, againft any peer or member thereof,

Peers and members of parliament may be proceeded againft
two ways, viz. by original writ, and by eriginal bill, in either
court, except that they cannot be proceeded againft by
eriginal writ in B. R, in all altions; but in thofe a&ions
only, fuch as cafe, irefpafs, ejeliment, replevin, and debt,
which the King’s Bench can hold plea of by eriginal writ.

If the plaintiff proceeds by original, againft a peer, or
commoner, the plaintiff makes out a precipe for an orginal
writ, which writ muft be made out by the curfitor of the
proper county, and filed with the filozer in B. R. and cuffos
brevium in C. B. upon which, a fummons is made out ta
the fperiff, for the defendant’s appearance, which is in the
following form :

G EORGE the third, by the grace of God, of Great
Britain, France, and Ireland, king, defender of the
faith, &c. To the theriff of Aiddlefex, greeting.
We command you, that you caufe to be fummon-
ed, 4, B. efq. [or if a peer, the right honourable Henry
earl of or whatever his title is] he having
privilege of parliament, that he be before us [or if in
C. B. before our juftices] at Weflminfler, on [a general
return'day] to anfwer C. D. in a plea of, &, re-
citing the whole caufe as in the original, to the
damage of the faid C. of one hundred pounds, and
have there then this writ,

Witnefs, &c.

Upon the return: of which, if the defendant appears, the
proceedings are the fame as in other cafes; but if he does
not appear, and fhould caft an ¢fGin, which it feems he
may do any time before the return of the original writ, buc
not afterwards, the plaintiff is delayed a whole term, as
the defendant has till the firft return of the next term to
appear; and then, fhould the defendant not enter an ap-
pearance, the ¢fsin muft be adjourned to a further day

3 by
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by the plaintiff; upon which day, and the like default, .
the plaintif may then fue out a diffringas. However,
the cafting an ¢fbign is feldom done at this day, as the
courts fet themfelves againft fuch obfolete praétice, and
confider it nothing more than a trick, calculated for the
purpofe of delay, and a great abufe of the law; and fhould
the prattice of ¢ffiins be revived, there is no doubt but
that the courts would inftantly make fuch new rules and
orders, as would effeftually prevent their occafioning that
unneceflary delay of juftice which they formerly did,
Vide the cafes of Anfon v. Fefferfon, C. B. 2 Wilf. 164.—
And Barclay v. Earle. Stra. 1194.

Should no appearance be entered upon the return of the
fummons, or ¢ffain caft, the plaintiff’s attorney makes out
a pracipe for a diffringas, and carries it to the proper filazer,
to draw out the fame, which muft be fealed; and is in the
following form :

GEORGE the third, by the grace of God, of Great
Britain, France, and Ireland, king, defender of the
faith, §¢¢c. To the fheriff of Middlefex, greeting.
We command you, that you diftrain 4. B. efq.
having privilege of parliament, by all his lands
and chattels in your bailiwick, fo that neither he,
nor any one for him, do intermeddle therewith,
until you fhall have other command in that behalf
from us ; and that you anfwer us for the iffues of
he fame, fo that you have his body before us [or if
n C. B. before our juftices at Wefiminfler, on
a general return day] to anfwer C. D. in a plea of,
e [reciring the original as before] to the damage of
the faid C. of one hundred pounds; and have you
there then this writ.

Witnefs, &F¢. this
twentieth year of our reign.

day of in the

If the defendant does not appear at the return of the di-
JSlringas, the plaintiff”s attorney muft call upon the fheriff
to return the wriz, whereupon he may fue out an alias;
and, upon the return of that, a pluries difiringas. But in-
ft-ad of procceding as formerly, by the writ of difiringas ad
iufinitzn, the plaintff may now move the court out of which

the
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the writ.iffues, by virtue of the 10 Ges. 3. ¢. 50. [ 3. for
the fheriff to enlarge the iffies, which the court will ac-
cordingly order to be encreafed, to the amount of the plain-
tiff’s demand.

This motion, is a common mation, and requires neither no=
tice nor affidavit.

The plaintiff, in an afion againft a member of parlia-
ment, had proceeded agreeable to the alt of 10 Gea 3.
€. 50. and had obtained rules for felling the-iffues levied
upon a diffringas, alias, and pluries; and alfo a rule for an
" attachment againft the fheriff : but no iffues had been ac-
‘tually levied, and at length defendant appeared ; where-
upon it was moved, that thefe rules fhould all be difcharged:
For as no iffues had been levied, they could not be fold;
[vide fe&. 3. of the flatute 10 Geo. 3. ¢. 50.] and as the
defendant in the a&tion had now appeared, the end and
purpofe of the writs were anfwered. On the other fide,
the plaintiff infifted on the cofts of iffuing the writs, before
the rules fhould be difcharged. And the court thought that
reafonable; and direted, that on payment of coffs the rules
thould be difcharged. They were of opinion, that thefe
cofts were not to attend the event of the fuit, but were to
be paid to the plaintiff at all events, whether he fhould
finally fucceed in his fuit or not. Martin v. Townfend and
Sawbridge. Burr. 4 pt. 2725. ’

. If the plaintiff proceeds by 4il/ againft a peer, or member
of parliament, he muft then file his original bill, containing
the whole caufe of action againft bim, with the clerk of the
declarations in B. R. or prothonstary in C.’'B. and take out a’
Juwmmons thereon, which need not have fiffeen days between
the tefle and return, as the procefs has when by eriginal writ;
and which muft be made returnable together with the di-
Sringas, &c. in cale of non-appearance thereto, or a day cer-
tain in term, and not on a general return day.

‘The fummons, attachment, diffringas, &c. when by &ill in
B. R. do not ftate the caufe of aftion at large, as when the
proceedings are by original writ; but generally; but in
both cales, the fummons, attachment, &c. in C. B. ftate the
whole caufe 25 in the original writ. )

In declaring againft a peer, or member of parliament, when
the fuit is by original, the declaration begtas thus :

K 4 Midiicfe.
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Middlefex.  A.B.efq. [or whatever his title is] having

privilege of parliament, 'was fummoned to anfwer
C.D. in a plea, &,

And if by sill,

Middlefex, to wit, C. D. complains againt 4. B. efg.
having privilege of parliament, &¢,”’—and though
the fuit is in the King’s Bench by bill, the defend-
ant muft not be declared againft, ¢ as being in the
cuftody of the marfhal of the Marfhalfea.”” = Sayer
Rep. 63, 64.

If the declaration fhould be in an afion of affumpfit
againft a peer, the plaintiff muft take care, in afligning the
breach, not to ufe the following words, as is ufual againft
a common perfon; ¢ but contriving, and fraudulently intend-
€< ing, craftily and fubtily, to deceive and defraud the faid C. D.
in this bebalf ;” for the Houfe of Lords have adjudged it a very
high contempt and mifdemeanour in any perfon, to charge
_their noble body with any fpecies of fraud or deceit. But
in fuch cafe, againft a member of the Houfe of Commons, thofe
words may be inferted, as there is no ftanding order to the
contrary; the refentment of the members of that honour-
able houfe having never yet been irritated at the charge.

In Trinity term, 18 George 3. in the King’s Bench, in the
cafe of Gefling and wife, againft lord viftount Weymouth, it
was argued, whether a peer could be fued there by bill of
privilege. And adjudged that he might. The cafe was
this :

The plaintiffs commenced an adtion againft the lord
Il eymouth, by bill of privilege, to which he pleaded in abate-
ment, that he ought ta have been fued by or1ginal writ, and nat
by bill of privilege; and thereupon, there was a demurrer and,
sincer.  On the argument of which, the court relied on
‘the cafe of Say againit lord Byron in that court, a few years
before, and awarded a re/peinleas oufier.

The cafe of Say and lord Byron came on before B. R. on
a motion to fet afide a diffringas iffued againit lord Byron by
bii, and the court, having direted precedents to be fearched,
found that it had been the uniform praftice and ufage to
procecd againft peers in that court iy éill of privil-ge be{ok:c

the
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the flatute 12 & 13 #.'3. and as that a& made no differ-
ence in that refpe@, it was held, that the jurifdiGtion of
the King's Bench remained as before. o

It'is however very remarkable, that when the a& of king
William went to the lords for their concurrence to the pro-
ceedings therein, againft the members of both houfes, by bill
and fummons theresn, the lords expunged that part of the
claufe relating to themfelves being fued by original bill and
fummons, and fent back the amended bill to the commons ;
which afterwards pafled accordingly. Which clearly proves,
that the Zirds, at that time, did not think themfelves includ~
ed therein. ‘

The court therefore, relying on their jurifdiction before
the ftatute of king William, determined that a peer may be
fued by i/l in B. R. but as this determination is founded
folely on the jurifdiion of the court, and the uniform
practice thereof before the ftatute, it may be ftill a queftion
in the court of Common Pleas, whether a peer can be {ued
there by original bill and fummans thereon.

All the fubfequent proceedings to the declaration againft
a peer or privileged perfon are the fame as in other cafes, ex-
cept that their bodies cannot be taken in execution, unlefs
the judgment is obtained upon a fatute flaple, or flatute mer~
chant, or upen the flatute of A&on Burnell 11 Edw. 1. and
then a capas ad fatisfaciendum lies even againft peers of the
realm,

D
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Of Proceeding by and againft Corporations.

ORPORATIONS aggregate muft fue and be fued*
by attorney, and therefore the proper procefs agam& thene
is a difiringas.  Co. Lit. 66.

A corporation cannot be zffsined, Dalt. 121, pl. 154.

Nor outlawed. 10 Co. 32. b,

Nao attachment lies againft a corporation.

A corparation cannot be declared agamf’c as in the cuftody
of the marjbal. 6 Mod. 183.

A ‘corporation cannot {ue as a common informer. 2 Stra.
1241.

As outlawry. does not lie againft an aggregate corporanon,
therefore trefpafi does not lie againft them ; for a capias and
exigent do not go.  Bro. Corp. 43.

Corporations aggregate cannot diffrain in their own perfons
but by their bailiff, therefre replevin does not lie againft
them by the name of their corporation.  Brownl. 175.

Corpaorations cannot {ue without their head, or in time of
vacation of their headfhip. #ood’s Inflit. 110.

Corporations aggregate cannot commit treafon, or be out-
lawed or excommunicated. 10 Rep. 32. I Rep. 127. 1
Infl. 134. a. or be executors or adminiftrators. Jbid. Tho’
1 Roll. dbr. 915. contra, but quere? for they cannot take
an oath.

They cannot be joint-tenants to take by furvivorthips,
but they may be tenants in common. Wod’s Inflit. 110.

They cannot be feized to the ufe of another.  fbid.

The members cannot regularly be witnefles for the cor-
poration, efpecially if they teftify for any confiderable ad-
vantage or profit of the body. 2 Lev. 232.236. 2 8.
106g. For every member hath a right and freehold for his
life as to his frecdom, and all the members together have
an inheritance in the lands, and an intereft in the goods.

If a corporation fue, they muft Tue in the name of the cor-
poration by an attorney appointed under the feal of the cor-
poration.

And if a corporation is fued, it muft be fued by its name
of incorporation by original writ—and in order to {ue a cor-
poration, the plaintiff’s attorney muft make out a precipe
for an original writ, which eriginal writ muft be made out by
the curfitor of the proper county, and duly filed wicth the

Silazer
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Sflazer in B. R. or cuffos brevium in C. B.; on which a fum-
mons muft be made out containing the whole caufe of action
for the fheriff to fummon them; upon which, if they ap-
pear, the proceedings are the fame as in other cafes; but
their appearance muft be by an attorney appointed under
the common feal, and net in their own perfons. Bro. Corp. 28.

If they do not appear upon the fummons at the return
of the driginal writ, the plaintiff muft take out a diffringas,
and proceed againft them by diffrefs infinite ; and it is not
fufficient if the particular perfons diftrained upon appear at
the return of the procefs. Bro. Corp. 28. or if all the
members of the corporation appeat in perfon ; but they muft
appear by an attorney appointed under feal.

Should the fheriff return but fmall iffies on the diffringas,’
the court, on motion, will order him to return greater,

In an a&tion againft the Eaft-India Company for 50001 it
was moved, that the fheriff might return exemplary iffues,
becaufe feveral writs of diffringas had been already ferved to
no purpofe; and the court faid, he fhould return good
iflues ; and if he did not, the plaintiff might bring an ac-
tion -againft him; but at laft he was ordered to attend.
Salk. 191. pl. 2.

When a corporation is once brought into court, the fub-
fequent proceedings are the fame as in other cafes..

Df
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F an a&ion be commenced againft bundredors, the fuit i
1} B.R. as well as in C. B. muft be by original, for the in-
habitants of an hundred cannot be in the cuftody of the
emarfhal. 3 Keb. 126, 2 Saund. 375.+ 4 Mod. 296.

To proceed againft an hundred on the ftatute of hue and’
¢ry. 13 Ed. 1, the plaintiff muft take out his eriginal writ,
which muft be tefted forty days after the robbery ; [which
forty days are allowed for the hundred to take the thieves
by the ftatute of #inton. R. 3 Lev.-320.] and within a
year after the robbery. R. 1 Brownl. 156.

The original writ ufually recites the ftatute; 7h..Br. 141.
2 Saund. 374. 4 Mod. 296, 1 Bro. Ent. gg. But the re~
cital of the ftatute is not neceffary ; though 1t muft ftate the
circumftances of the robbery, and the plaintiff’s compliance
with the fatutes *, viz. that be made bue and cry, gave notice
of the robbery, deferibed the felons, the time and place of the rob-
bery 5 that within twenty days be caufed notice thereof to be given
inthe London Gazette, deferibed the robbers and robbery there-
in; that be entered into bond before the fheriff to the bigh con=
Slable of the bundred, with condition for the fecurity of the cofls
in cafe of being monfuited, difcontinuing, &c. that twenty days
before the iffuing of the writ, he made oath before a juflice, that
be did not know the parties who robbed him, and that the inbabit-
ants of the hundred bave not taken the robbers, &c.

The procefs ferved is a copy of the original writ, which
procefs formerly ufed to be ferved on fome inhabitant of the
hundred: But by the 8 Ges. 2. ¢. 16. Itisenalted, ¢¢ That
No procefs for appearance in any acltion to be brought
upon the ftatutes of hue and cry, or either of them, againft
any hundred, fhall be ferved on any inhabitant thereof, fave
only upon the high conftable, or high conftables, of the
hundred wherein the robbery fhall happen, who is required
to caufe publick notice thereof to be given in one of the
principal market towns within {uch hundred, on the next
market-day after he or they fhall be ferved with fuch

* The flatute of Winchcfler, 13 Edw. 1. ¢. 1. Is exyplained and
enforced by feveral fubfequent Rarutes, @iz 27 El c. 13. 29
Car. z. ¢.7. 8Geo. 2. c. 16, 22 Geo. 2. ¢, 24.

procefs 5
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procefs ; or, if there fhall happen to be no market-town
within the hundred, then in fome parifh-church within the
fame hundred, immediately after divine fervice, on the Sun-
day next after his or their being ferved with fuch procefs ;
and he or they is and are hereby impowered and required to
enter, or caufe to be entered, an appearance in the faid ac-
“tion, ‘and alfo defend the fame for and on behalf of the in-
habitants of the faid hundred, as he or they fhall be ad-
vifed.

The declaration muft be againft the inhabitants of the
hundred generally ; for if it is againft any by name, and
all are not named, it will be bad. R. 2 Keb. 126,

The declaration need not recite the original at large,
Reg. 1654. Mills 26. nor more of the ftatute than is per-
“tinent to the ad&ion. 2 Vemtr. 215. and muft conclude
<ontra formam fatuti, i. e. the ftatute of Winton, for contra
Jormam flatutorum is bad, Yelv. 116.

1f the defendants plead, and there is an iflue, the venire
ffacias thall be awarded to the next hundred. The/. Brev.
144. quer. for fince the 24 Geo. 2. ¢. 18. [. 3. it feems the
wenire {hould be awarded de corpore comitatus, except the
‘hundred againft which the action is brought.

If judgment be given againft the bundred, the fheriff, &e)
upon receipt of any writ of execution againft any inhabitant,
inflead of ferving the fame, fhall caufe the fame to be thewn
gratis to two juftices of the county, riding, or divifion,
[whereof one to be of the guorum] who are to caufe fuch
taxation and affefiment to be made, and to be levied, ac-
cording to the 27 Eliz. [viz. by the conflables, &¢, ratea-
bly and proportionably, &¢.] in which taxation and af-
feflment there fhall be provided and included, over and
above what the cofts and damages recovered by the plaintiff
in fuch action fhall amount to, all fuch juft and neceflary
-expences which the high conftable of the hundred hath been
at in defending fuch action, claim being made thereto by
fuch high conftable, before the faid juftices, upon due
notice for that purpofe given him ; and the money, fo to be
levied, to be paid over by fuch conftable, &c. within ten
days after collettion, to the fheriff of the county, to the ufe
of the plaintiff in fuch ation, for fo much as his cofts and
damages recovered fhall amount unto, and to the ufe of
the faid high conftable, for fo much as his expences in de-
fending the faid acion fhall amount to, of which he fhall
give an account, and make proof therecof upon oath, to the

fatisfaction
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fatisfation of the faid juftices, before any taxation fhall be
made for reimburfing fuch high conftable, and fhall, in fuch’
expences, have no further allowance, toward paying an at.
torney to defend the faid ation, than what fuch attorney’s
bill fhall be taxed at by the proper officer of that court
where the action fhall be brought, which the faid high
conftable fhall caufe to be taxed for that purpofe. Staz.
8 Geo. 2. ¢. 16. [ 4. )

The 7th fes. of the above a& provides in what manner the
conftable fhall be reimburfed his expences in cafe the plain-
tiff is nonfuited, &c. and becomes, or his fureties in the
bond become, infoluent.

DE
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7 I \HE a&ion of ¢jeftment is a mixed a&tion, in which a

leffee for years fhall recover his term, and alfo his
damages. 5 Co. 105. 9 Co. 77. and is almoft the only
remedy in praétice for recovering land wrongfully withheld,
Bur. 4 pt. 667. For it is real in refped of the lands, and
perfonal in refpeét of the damages and Coffs, Per Holt, ch. j.
‘Comb. 250. '

Real aftions required fo much nicety and exaltnefs, and
were attended, in old times, with fo much trouble and ex-
pence, that the remedy by ¢jeitment was contrived to fup=
ply feveral defects which attended the bringing them ; for
in real aftions the demandant could not recover any damages,
only his pofleflion ; and if he was barred in one alion, he
could not regularly bring another. 6 Co. 7. Ferrar’s cafe.

The concluding-a man by one ation being oftén found
fo prejudicial to his right, that the manner of forming a
term for years, and the leflee’s bringing an ejeGtment to re-
cover his term, and thereby to affert the title of  his leffor,
was found out, and was firft introduced in the 14 Hen. 7. *
{ before which time the plaintiff in ejecZment only recovered
damqges for the turning him out of pofleflion, and did not
recover his term in'the premiffes] for, till about that time,
leafes for years were but of very fhort duration, and were
generally defeated or determined before any intricate title
could be decided ; and were fuch precarious pofleflions, with
refpe&t to the power that the owner of the freehold or ine
heritance had over them, that every fuch leflee was looked
upon only as his bailiff or fleward ; and therefore, if oufted
by a ftranger, could only have recovered damages for the
lofs of this pofleffion ; or if turned out by his leffor, could
only feek remedy from his covenants,

But as, about this time of Henry 7. leafes for long terms
began to creep into ufe,’ the leflees whereof, when molefted,
ufed to go, in order to fecure themfelves, into equity,
againft their leffors,  for a fpecifick performance ; and againft
ftrangers, to have perpetual injunftions to quiet their pof-
feflions, which, as it drew confiderable bufinefs into the

¥ F. N, B. 506,
courts
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courts of equity, was probably one reafon which induced
the courts of law to come to a“refolution to give judgment,
that the leffee in ejeciment fbould recover poffeffion of the land
atfelf, by the procefs of an habere facias poffeffimem ; {o that the
object of the ation became entirely changed; for, as the
plaintiff recovered the ferm itfelf, he had nominal damages
only for the oufler, but not the mefue profits ; whereas, by
the old writ of ejectment, he recovered nothing but damages
for the oufter, the meafure whereof were the mefne profits of
the eftate accruing to the ejector fince the time of the
oufter.

The above refolution of the courts brought on a new
method of trial unknown to the common law. For now it
became ufual for a man that had a right of entry into any
lands to enter thereon and feal leafes; and then the perfon
that next came on the freehold, animo poffidendi, was ac-
counted an ejeCtor of the leflee ; by which means any man
might be turned out of pofleffion; becaufe the leflee in
‘ejectment would recover his term without any notice to the
‘tenant in poffeflion ; fo that the courts of law, to remedy
this inconvenience and injuftice, made it a ftanding rule,
that no plaintiff fhould proceed in eje€tment to recover his
lands againft fuch a feigned ejetor, without delivering the
tenant in pofleffion a declaration, and making him an ejec-
tor and proper defendant if he pleafed.

This rule of court became abfolutely neceffary upon the
alteration of the objeft of the action of ejeGtment, which
was now iz rem ; for otherwife the court would have beén in-
ftrumental in doing an injury to a third perfon ; becaufe a
declaration might otherwife be delivered to a ftranger, a
feint defence be made, and a verdi&, judgment, and execu-
tion thereon obtained, whereby the tenant would have been
oufted, without notice of any proceedings againft him.

Upon this notice to the tenant in pofleflion, and affidavit
thereof made, it was ufual for the tenant in pofleflion to
move the court, that, as the title of the land belonged to
him, he might defend the fuit in the cafual ejector’s name
which the court, upon an gfidavit of that matter, ufed to
grant ; and that the fuit fhould be carried on in the cafual
ejedtor’s name, the tenant in pofleflion faving him harmlefs ;
and then the cafual ejetor was not permitted to releafe er-
rors in prejudice of the tenant in pofleflion ; fince the fuit
was carried on in his name by rule of court; and the pro-
cefs for cofts was taken out againft the cafual ejector, who

was



ODf Coetment. 145

Of the A&ion of Eje@ment.

was obliged to refort to the tenant in pofleffion to recover
back the fame, and’ put his bond of indemnification in fuig
upon his refufal to pay them. S8yl 468. 1 Keb. 705,

O.

Alfo fuch leafes were actually to be fealed and delivered,
otherwife the plaintiff could maintain no title to the term,
and were alfo obliged to be fealed on the land itfelf, others
wife it amounted to maintenance by the old law, to convey
a title to any one, when the grantor himfelf was not in pof-
feflion,.

But at this day there is regularly no neceflity of fealing
and delivering leafes on the lands, where there is an a€lual
tenant or occupier of the lands, a much more expeditious
and. ealy method of proceeding in ejeéiment having been
invented by lord chief juftice Rolle, [who fat in the pper
bench fo calied during the exile of king. Charles the fecond]
and followed ever fince by the courts.

I have faid thus much of the a&ion of ejesfmert, and the
old method of proceeding therein, that the pradifer and
ftudent may the better underftand the modern praciice relating
thereto, and the reafons on which it is founded.

The new method of proceeding in ¢jeciment entirely de-
pends on a flring of legal fi&ions ; no actual lafe is made,
no adtual entry by the plaihtiff, no aétual sufler by the de-
fendant, but all are merely ideal, for the fole purpofe of
trying the tirle.  To this end, in the proceedings, a leafe
for a term of years is ftated to have been made by him who
claims title to the plaintiff, who is generally an ideal fi&kitious
perfon who has no cxiftence, though it ought to be a real
perfon.. In this proceeding, which is the declaration, for
there is no other procefs in this aétion, it is alfo ftated,
that the /e, in confequence of the demife to him made,
entered into the premifles; and that the defendant, who is
alfo now another ideal fiétitious perfon, and who is called
the cafual ejeftor, afterwards entered thereon and oufted the
plaintif, for which oufter the plaintiff’ brings this allion.
Under this declaration is wiitten a notice, fuppofed to be
written by this cafual ejeftor, direted to the tenant’ in pof-
Jelfion of the premiffes, in.which notice the cqfual ¢jellor in-
forms the tenant of the action brought by the /iffee, and af-
fures bim, that as he, .the cafual ¢jeclor, has no title at all
to the premiffes, he thall make no defence ; and therefore he
advifes the fengnt to appéar in court at a certain time, and

Vor, 1, L | defend
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defend his own title, otherwife he, the cafual ejector, will
fuffer judgment to be bad againft him, by which the afual
tenant will inevitably be turned out of pofleffion.

"T'he declaration is then ferved on the fenant in pofleffion,
with this friendly caution annexed to it, who has then an
opportunity of defending his title, which if he omits to do
in a limited time, he is fuppofed to have no right at all;
and, upon judgment being had againft the cafual ¢jector, the
real tenant will be turned out of pofleflion by the fheriff,

But if the tenant applies to be made a defendant, it is al-
lowed him .upon this condition, that be enter into a rale
of court to confefs at the trial of the caufe zhree of the four
requifites for the maintenance of the plaintiff’s altion, viz.
the leafe of the leffor, the entry of the plaintiff, and the ouffer
by the tenant himfelf, who is now made defendant inftead of
the cafual ejeflor ; which requifites, as they are wholly fic-
titious, fhould the defendant put the plaintiff to prove, he
muft of courfe be non-fuited at the trial for want of evidence ;
but by fuch ftipulated confeflion of leafe, entry and oufer, the
trial will ftand upon the merits of the ritle only.

Upen this rule being entered into, the declaration is now
altered by inferting the name of the femant inflead of the
fiftitious name of the cafual ¢jeétor ; and the caufe goes to
trial under the name of the ficZitious leffee on the demife of
A. B. (the lefler or perfon claiming title) againft C. D. (the
now defendant) and therein the leflor is bound to make out
his #tle to the premifles, otherwife his nominzl leflee can-
not obtain judgment to have pofleflion of the land for the
term {uppofed to be granted. But if he makes .out his #rle
in a fatisfatory manner, the judgment is given for the no-
minal plaintiff, and a writ of pofleflion goes in his name to
the fheriff to deliver poffeffion. But if the now defendant
fails to appear at' the trial, and to confefs leafe, entry and
cufler, the nominal plaintiff muft-indeed be there nonfuited
for want of proving thefe requifites ; but judgment will ne-
verthelefs, in the end, be entered for him againft the cafunl
ejeétor 3 for the condition on which the tenant was admitted
defendant is broken ; and therefore the plasntiff is put again
in the fame fituation as if he never had appeared at all ; the
confequence of which we havé feen would have been en-
tered for the plasntiff’; and the temant would have been turned
out of pofleflion ; the fame procefs therefore as would bave
been “had, provided no conditional rule had been made,

mufh
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muft now be be purfued as foon as the condition is broken ;
but execution will ‘be ftayed if any .landlord, after the de-
fault of his znant, applies to be made a defendant, and
enters into the ufual rule to confefls leafe, entry and oufler.

Of recovering the mefne profits of the tenant, after the
plaintiff has recovered pofleflion by the action of ejecFment,
Vide poft,

13 For
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For what an Ejectment lies.

T HE a&tion of ¢jeffment lies in B. R. by bill, and by
original ; but in €. B. by original only.

As declarations in ¢jedtment are generally made out by
the attornies themfelves, who may buy common forms of
declarations in gjeéiment, with blanks, of the law fationers :
it will be neceflary to fhew for what an geffment may be
maintained.

It lies of a manor, mefluage, fo many acres of land, of
meadow, of pafture, of wood, &¢. 11 Co. 535.

Of a houfe. Cro. Fac. 654. Noy37. 3 Lev. g7. Palm,
337. Hard. 76. ,

Of a chamber in the fecond ftory of fuch a houfe. 3 Leon,
.210. Noy 109. Hard. 57. Of part of an houfe. §tra.

5.

90f a certain place called the veftry in D. 3 Lev. g6.

Of a reGory; of achappel. Latch. 62. and may be de-
manded by the name of a mefluage. Salk. 256. Syl 101.

Of a cottage, 1 Lew. 58. Cro. El 818, Of a flable.
1 Lew. 58.

Of a college, and of an orchard. Noy 37. Cro. £l 118.
854. 1 Rol. Rep. 55. Cro, Fac. 655. Palm. 337. Hard.
55, 57. Cro. Car. §55.

Of a garden. 1 Lev. 58. Godb. 6.

Of a boilery of falt. 1 Lev. 114.

Of a coal-mine. Cro. Fac. 150. Noy 121. and in Dur-
bam, of mines of coals, though not faid how many. Af-
firmed in error ; the precedents for coal-mines being fo in
that county. Carth. 227. 4 Mod. 143. Comb. 201. 1
Shew. 364. Salk. 255.

Of land, and a coal-mine in the fame land, Cro.
Fac. 21. :

_ For a pool, or ftanding water. Yelv. 143. 1 Inft. 5.
Reg. 224, And for a ftream, or running water. 1 /nf. 5.
Jed court. Yelv. 143. for it ought to be of fo many acres of
land covered with water,

For a beaft-gate.  Stra. 1084. Andr. 106.

For fo many acres of herbage. Hard. 303, 401.

For a firft mowing. Cro. Car, 362.

For a hop-yard.  Palm. 337.

Of a clofe called 'D. containing three acres of land. Cre.
Fac. 435. Palm.102. 4 Mbd. ¢8.

So for a parcel of a highway, and though it be built
upon, it fhall be demanded as land. Bull. Ni. Pri. gq.

For twenty acres of furze «nd heath. Cro. Fac, 179. 1
AMed oo, ’

Fag
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For fifty acres of furze and heath, and fifty acres of moor
and marfh, Burr. 4 pt. 2672.

For an alder car in Norfolk. Sir.1063.

For ten acres of wood, and ten acres of underwood. 2
Rol. Rep. 482.

For common of pafture, Stra. 71.

For the pafture of one hundred fheep. Hard. 58. Dalis
9sFor four mills, without fpecifying wood or water-mills,
for ten acres of . Cro. El. 339.

For 4 piece of land called B. or a clofe of land called B.
Cro. Jac. 435. 3 Lev. 97.

For a mefluage or burgage ; for they are fynonimous in 2
borough. . R. Hard. 173. ‘

For a mefluage or tenement called the Black Swan. 3 Mod.

238. 1 8id. 295. becaufe certain enough for the fheriff to
deliver pofleffion.
" So an ejéétment lies for tythes ; for although tythes are
efteemed part -of the incorporeal -inheritance, and by the
common law were only of ecclefiaftical conufance, yet,
being in the hands of lay-proprietors, are now-confidered as
a temporal eftate ; for, by 32 H. 8. ¢. 7. it is provided,
that every * lay-perfon having any eftate of inheritance,
freehold, right, term, or intereft, in tythes; and being
thereof difleifed, oufted, wronged, or otherwife kept from
the fame, fhall have his remedy, in the courts of law, for
them, in like manner as for lands ; and hence it is, that an
ejement lies for #yzhes. Vide Cro. Car. 3or. Jones 331.
Ld. Raym, 78q. ‘

An ejeCtment lies for a reftory, becaufe a rectory confifts
‘of a church, glebe lands and tythes. Latch. 62.

It was formerly held, that ejeétment did. not lie for a
¢hapel, becaufe it was res facra, which was not demifeable
but now, fince they are become lay-inheritances, they are
recoverable in ejeCtment, as other lay-eftates; but it muft
be demanded by the name of a mefluage, or it is not formal.
11 Co. 25. Style 01, Doét. Plac. 191.  Salk. 256. pl. 7.

* This remedy by the fatute is given only to Jay impropriaters ;
therefore the att of parliament l¢aves fpiritual perfins to purfue
their old remedy in the fpiritual court. Co. Lit. 159. Dyer

116. pl. 71,
L3 Bus
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But fee 2 Stra. g14. 2 Barnard, K. B, 27. which feems
contra.

Eje@ment lies for a prebendal ftall after collation to it,
1 Wil 14.

But an ejeGment does not lie for a tenement. 2 Stra, 834
Barnard, K. B. 155. being too indefinite a term.

Nor for pannage, becaufe this is no more than the fruit
which falls from trees, which the {wine have a right to feed.
on, and is not a part of the foil, as the herbage is. Lev.
212. 8id, 416. §. C. adjudged. .

Nor for a rent or common appendant. Cro. Car. 292.
Cro. Fac. 146. 1 Infi. 9. a. fed vide Stra. ;1.

Nor of a fithery in fuch a river, Giro. Car. 492. Cro.
Fac. 146. ‘

Nor of 2 croft.  Style 30. But fee 1 Lew. 58.

Nor of a kitzchen. Noy 409. Nor of a clofe without {pe-
cifying it. Godp. 53. 11 R.55. Bridg. 56. 1 Roll.
Rep. 55.

Nor of arable or pafture land, without fhewing how much
of one, or how much of the other. Bridr. 56. Hard.
133. Palm. 102. 3 Lev. 97. Salk, 254.

Nor for a rod of land. Cro. El g39.

Nor of the fcurth part of a meadow, without fhewing
how many acres the meadow contains. 1 Lcw. 213.

An ejeCiment for a niefluage or tenement, without other
defcription, bad for incertainty. Cro. EL 186. 3 Leon.
228.  Pop. 197, 203. Ney 86. Cro. Fac. 125.  Siyie
364. 1 Sid. 295. Cro. El 116, March gb. 2 Rol.
Abr. 8c.

So an eje@ment for 100 acres of wafte, or for an hundred
acres of mountain, is bad for incertainty, Pa’m. 1c0.
Hard. 57. Suli. 255. 1 Shew. 338. »

In eje@ment for un entirety, a moiety may be recovered.

Eje&tment for five clofes of land, arable and pafture,
called Ling furlongs, containing ten acres, held ill; for the
plaintiff ought to have fhewn how mu.ny acres of arable
land, and how many acres of pafture, diftinélly, fo as the
fheriff might certainly know what to deliver upon the habere
Jacias  poffeffionem.  Carth. 204. Cro. Car. 573, 471.
Hard. 59. Salk. 254. 1 Show. 338. 4 Mod. 42, 97.
Comb. 198. .

Ejc&tment for a houfe, ten acres of land, and twenty
acrco of meadew by the name of a houfe, and ten acres of

[L.CLGOW,
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meadow. Verdi& for plaintiff, but judgment arrefted for
repugnancy and incertainty. ¥Yelv. 166, 4 Ny 143.

Eje@ment for a manor fhould defcribe the quantity and
fpecies of land contained therein. Hez/. 146, Latch. 61.
Lit. Rep. 301.

So an eje@ment for all and all manner of tythes in I).
without faying or giving any other defcription of the nature
and quality of the tythes, held naught. 11 Rep. 25. Moer
8.7 pl.1vzo. 1 Roll. Rep. 68. Palm. yo1. Andr. 107.

Ljcétment does not lie where no certainty appears,
whereof the theriff can deliver poffeflion. Aar. g6.

it it feems fufficient if fo much certainty appears, upon
which the fheriff can deliver pofleffion, as eje¢tment for 2
parcel of land called B. or a clofe called B. Cro. Jac, 433.
3 Lev. g7. or a tenement called the Black Swan, &e. )

An ejectment does not lie for a rent, or other things that
lie merely in grant, becaufe thefe, being incorporeal things,
are in their nature invifible, quaz neque tangi nec videri pof~
Junt 5 and therefore not in their nature capable of being de-
livered in execution. Co. Lit. g. a.

L 4 Of
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HE declaration in ejé&tment muft thew a good demife,
Yelv. 166.

And if it is of #ythes, it ought to fay, that the leflor de-
mifed by deed. ~Cro. Jac. 613. o

Alfo the leflor of the plaintiff muft bave a'right of entry
when this altion is brought. And by the ftatute of limita-
tions, 21 Fac. 1. c. 16. none fhall make an cntry into
lands, but within twenty years after their right or title
which fhall firft defcend or accrue to them ; but this act
<hath the ufval favings for infants, feme coverts, e, ]

The demife in the declaration muft be Jaid after the title
accrues, otherwife the plaintiff will be nonfuited ; and thg
plaintiff muft lzy the commencement of his {uppofed leale
to have been precedent to the eje@ment by the defendant.
‘1 Sid. 8.

If there be feveral leffors, and it is laid in the declaration
that they demifed, you muft fhew fuch a title in them, that
they could demife the whole. Cro. Fac. 166.

'In ejement, on the demife of an heir by defcent, the
demife was laid on the day his anceftor died, and held to'be
well enough. 3 #3/f 274.

If leffors of plaintiff are tenants in common, there ought to
be a different count on the demife of each tenant in common ;
or they may join in a leafe [and if there are many it is the
better way] to a third perfon; and that leffee make a leafe
to try the tidle.  For tenants in commen cannct make a joint
Jeafe. 2 Wilf, 232,

So if there are feveral cobeirs, each muft make a leafe.

But joint-tenants are feized per my et per tout ; and therefore
each may be {aid to demife the whole.

So of coparceners, for they ftand on the fame foundation.
Vide Bull, Ni. Pri.1o7.

Where a corporation aggregate is leflor of the pluintiff,
they muilt give a letter of attorney to fome perfon to enter
and feal a leafe on the land 5 and therefore the plaintiff cucht
in fuch cafe to declare upon @ demife by deed; for they can-
not enter and demife upon the land as natural perfors can,
though this will be aided after verdit. Ca.2h. 390.

.~ But a demife of a corporation in ejeCtment was held to
be '6ggod, without mentioning that it was by deed. L. Raym,
130.

If trufices of a charity want to bring ejeIment, the truffees,

at the time of bringing the eje@tment, fhould be the 1.:7ors

-
QI
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of the plaintiff ; but befides the count on their demife, there
Thould be another on the demife of the leffors (truflees) in
‘the leaf¢ ; another on the demife of -all the then truftees, if
more than were the leflors in the leafe ; and another on the
d&mife of the receiver of the charity.

If the leffor of the plaintiff be an infant, the demife
fhould be ftated to be by deed, and alfo rendering rent;
though there is no occafion in fuch cafe for a real leafe.

So upon the demife of a mafter and fellows of a college,
‘dean and chapter of a cathedral, mafter or guardian of an
hofpital, parfon, vicar, or other ecclefiaftical perfon, of
any lands, &Fc. the declaration fhould ftate, that there was
a rent referved, &, purfuant to the ftat. 13 £/ ¢.10. R.
Sav. 129.

The form of a declaration in cjeltment on a ﬁngle demife
by bill in B. R. is as follows :

Hilary term, in the 2015 year of king Géa‘rgq the hird.
Stormont and Way.

Middlefex, to wit.  Fabn Den complains of Richard Fen be-
ing in the cuftody of the maifhal of the Marfhal-
za of our fovereign lord the king, before the
king himfelf. For that whereas lelZzam Smith,
efqure, on the fifth day of - january, in the nine~
teenth year of the reign of our forereign lord
George, the now king of Grear :Britain, €. at.
Wefiminfler, in the county of Middlefex, had de-
mifed, granted, and to farm let to the faid Fobn
Den, four "méffuages, four barus, four flables, fifty
acres of ‘land, fifty acres of arable land, fifty acres of
‘paflure land, twenty acres of wosd, andtwenty acres
wof underwosd [fo defcribe:the parcels-according to
the cafe] with the appurtenances, fituate, lying
-and being in the:parith of Saint Adary, ]/lz'ngt(m,
‘[the vill or town where the premifes:lie] in the
county aforefaid, to have and to hold the faid pre-
mifles, with'the appurtenances, from'the faid fifth
day ‘of Fanuary, in the year aforefaid, for and
unto the full end and term 'of five.years thence

next enfuing,: -and fully'tobe compleat@nd ended ;
by virtue of which faid ‘demife, he the faid _7alm
‘Den entered into the faid premiffes, with the ap-
_purtenances,
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purtenances, and was poflefled thereof, until the
f2id Richard Fen afterwards, to wit, on the reqth
day of Fanuary, in the nineteenth year aforefaid,
with force and arms, &c. entered on the pre-
mifles aforefaid, with the appurtenances, in the
pofleflion of the faid Fobn Den, and then and there
ejeéted, drove out, and amoved the, faid Fobn Den
from his faid farm; his faid term therein not
being yet ended : and him the faid Febn Don, fo
gjected, drove out and amoved, hath kept out,
and ftill doth keep from his poflcfion thereof,
and other injuries to him then and there did,
againft the peace of our faid lord the king, and
to the damage of the faid fobn Den of ten pounds,
and therefore he brings fuit, &e.

A. B. attorney for the plaintiff,
pro——=—— for the defendant,

Fobn Doe,

Pledges to profecute,% and
Richard Roe.

Then fubfcribe the notice, the form of which fee here-
after. ‘

"T'he form of a declaration on a fingle demife by original
is as follows:

Hilary Term, in the 20h year of the reign of king George th
third, ‘

Middlefex.  Richard Fen, late of the parifh of St. Mary, If-
lington, yeoman, was attached to anfwer Fobn
Den of a plea, wherefore with force and arms he
entered into four mefluages, four barns, &c. with
the appurtenances, in the parith of St. Mary, If-
lington, which William Smith, efquire, demifed to
the faid Fobn Den for a term which is not yet ex-
pired, and ejefted him from his faid farm, and
other wrongs to him did, to the great damage of
the faid Fohn, and againft the peace of our faid
fovereign lord the king. And whereupon the faid
Jobn Deny by William Lyon, his attorney, com-
plains, that whereas the faid William Smith, on the
Jirft day of March, in the nincteenth year of the reign

of

i
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of our prefent fovereign lord the king, at /Pefi-
minfler, in the faid county of AMiddlefex, had de-
mifed to the faid Fobn Den the’ faid tenements, with
the appurtenances, to have aid to hold to the faid
Fohn Den, and his affigns, the aforefaid tenements,
with the appurtenances, from the faid firft day of
March, in the year aforefaid, unto the full end
and term of five 'years thence next enfumg, and
fully to be compleat and ended: by virtue of
which fuid demife, the faid Fobn Den entered into
the faid tenements, with the appurtenances, and
was poflefled thereof ; and the faid Fobn Den,
being fo poflefled thereof, he the faid Richard
Fen afterwards, to wit, on the fecond day of
March, in the year aforefaid, with force and arms,
&c. entered into and upon the faid tenements,
with the appurtenances, which the faid William
Smith had demifed to the faid 701371 Den as afore-
faid, for the term aforefaid, which is not yet ex -
pued, and ejeCted the faid 7a/m Den from his faid
farm, and other wrongs fto him then and there
did, to the great damage of the faid Fehn Den,
and againft the peace of 'our faid fovereign lord
the king‘; whereupon the faid Fobn Den faith, that
he is injured, and. hath damage to the ‘value of
20/. and therefore he brings fuit, &,

For other forms of declarations, fee the various bocks of
em‘rzes

The notice to be - wntten under the declaratlon is in the
following form :

To Mr. Fobn Bull.

I am informed, that you are in pofleffion, or claim
title to the premifles, in this declaration of ejeétment
mentioned, or to fome part thereof ; and I being
fued in thls aétion as a cafual ejedtor, and having’
no claim or title to the fame premifles, do advife
you to appear on the firft day of next Eaffer term, in
his majefty’s court of King’s Bench [or Commaon Pleas,
as the cafe is] at ZPeflminfler, by fome attorney of
that court ; and then and there, by rule of the fame
court, to caufe yourfelf to be made defefidant in
my ftead, otherwife I fhall fuffer judgment to be

‘entered
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entered againft me, and you will be turned out of

pofleflion.
Your loving friend,
The 1/ day of Febru-
ary, 1780. Richard Fen,

The notice in eje&ment was to appear on the ¢ffoign-day
of the term, and held ill ; for it fhould be to appear the
firft day in full term, which is the firft day in term. Stra,
304G,

B. R. C. B.

If the premifes lie in Lon- The fame in this court,
don or Middlefex, mazke the
notice to appear on the fir
day of the mext term to that
of which the declaration is
entitled ; otherwife, if made
generally, the tenant will
have the whole of the next
term to appear in.

But if the premifies lie in The notice may be either
any other county, the notice for the beginning of the
fhould be to appear the next next term, or the next term
term generally. generally, '

As many copies of the declaration muft be made out on
treble penny ftamped paper, as there are tenants in poflef-
fion of the premifles which the plaintiff claims; and each
declaration muft be perfonally ferved on the tenant, or his
wife, before the ¢ffsign-day of the term wherein he is to ap-
pear, otherwife the plaintiff cannot have judgment till the
term following., And the notice muft be read over on the
delivery, and fully explained.

Of
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Copy of the declaration, and notice thereon, muft be

delivered perfonally to the tenant or his wife, to whom,
at the time of delivery, the notice thould be read over, or
an account given of the contents and meaning thereof.

And a delivery to his fon, daughter, or fervant, he being
abroad, or out of the way, is not a good de]ivery, unlefs it
ev1dent]y appears to the court, that fuch declaration and no-
tice came to his hands before the effoign-day of the term j
and that on receipt thereof he very well underftood the con-
tents and meaning of the notice; and in fuch cafe it has
been held a good delivery. Salk. 225. pl. 5

The tenant in poffeffion acknowledged the receipt of a
declaration in ejeCtment on a Sunday, which, before the
¢ffsign-day, had been delivered to his daughter, and fhe made
acquainted of the contents, 2 Barnes 148. But ¢, for a
declaration in ejeciment is in the nature of procefs, and no
procefs fhall be ferved on a Sunday, by the flat, 29 Car. 2.
e 7. [ 6. Though the delivery of a declaration, in another
aftion, on a Sunday, had been held good ; but that is not
procefs,

Upon affidavit that they had tendered a declaration in
e_]e&ment and that the fervants refufed to call their mafter,
or receive it, faying, they had orders to take no papers ;
it was ordercd, that leaving-it at the houfe fhould be fuf-
ficient. Stra. 575.

The declaration was tendered to the tenant in poﬂ'eﬂion,
who refufed it; whereupon it was left on the floor in his
prefence ; and he entering into a parlour, and fhutting the
door, the perfon who fo tendered and left the declaration,
read the notice aloud, fo that the tenant might hear it ; and
this was held good ferv1ce

The tenant fecreted himfelf in the houfe, fo that he.
could not be perfonally ferved ; whereupon, on motion for
a rule to dhew caufe why fervice of it on the fervant fhould
not be good, the court ordered the rule to be ferved in that
manner.

The wife of the tenant in pofleflion, on a perfon’s knock-
ing-at the door of the houfe in order to ferve the declara-
tlon, opened a wicket in the door, and looked through it,
and was then acquainted with the contents of the declara-

‘tion, and the Engli/h {ublcription was. read to her; and
immediately after, aud before the declaration could be ten-
dered
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dered to her, fhe fhut the wicket ; whereupon the declara-
tion was fixed upon the door, as by affidavit appeared ; and
it was fworn, that the tenant in poflefion afterwards ac-
knowledged the receipt of the declaration on the day it was
tendered to his wife and fixed upon the door; the fervice
was held infufficient, becaufe the tenant’s acknowledgment
that he received the declaration is not enough. An altual
delivery, or tender, and refufal, ought either to be proved
or confefled. Barnes 171.

On motion for judgment, upon an affidavit, that tenant
in pofleflion refufed to accept the declaration when tendered
to him; that he was acquainted- with the contents; and
that he brought a gun, and {fwore he would fhoot the per-
fon who tendered the declaration, if he did not get off his
land ; whereupon the declaration was laid down on the
ground in the prefence of defendant and his man, whom de-
fendant ordered not to take it up. The court were of
opinion, that thefe circumftances amounted to good fervice,
and made a rule for judgment. Per cur. It 1s the. fame
thing as a continual claim, where the party comes as near
the land as he can to make his claim, for fear of his life.
Barnes 174.

The affidavit of fervice of declaration was, that deponent
did ferve the wives of 4. and B. who, or one of them, are
tenants in pofleflion, &¢. the court refufed to make a rule
for judgment; the affidavit is defective. Jb/d.

On motion for judgment againft the cafual ejedtor, upon
an aflidavit, that the declaration was tendered to the wife
of the tenant in pofleflion, who refufed to open the door of
the houfe, but looked out of a parlour window, and was
acquainted with the contents; and the fubfcription was
read to her, after which fhe refufing to accept the declara-
tion, it was put in at the window to her. The fervice was.
held fufficient. Barnes 178, .

The declaration was tendered to the wife of the tenant in
polleflion, upon the ‘premifies ; fhe was acquainted with the
contents thereof, and of the fubfeription, throuyh a win-
dow, which fhe refufed to open or receive the uedlaration 3
and thereupon the declaration was left upon the outfide
]edge of the window. The perfou who terdesed the decla-
ration {wore, that he heard the woman’s v.ce diniodily
thro‘{gh the window, and was well affured {, heard whag
he faid, by the anfwers fhe gave hum ; the fervice was hely

fuficien ¢
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fufficient, and the common rule for Judgment was made.
Barnes 180.

A declaration in eje&ment ferved on the church-wardens
and overfgers of a parith, who rented a houfe for harbouring
fome of the parifh poor, and did not otherwife occupy the
houfe than by placing the poor in it, deemed fufficient
fervice, and a rule made for judgment, Barnes 181.

The declaration was left with the father of the tenant in
poflefion, with the ufual fubfcription, and he was ac-
quainted with the contents ; after which, and before the
efloign-day, 'the tenant ackpnowledged thé receipt of ir.
Held fufficient. Barnes 176.

Affidavit of fervice of declaration on the wife of tenant
in pofleflion, as fhe informed deponent, and é.s he veri]y
believes ; held fufficient. Barnes 1g4.

The tenant fecreting himfelf, fo that he COuld not be‘
ferved, the declaration wis delivered to the daughter,
who kept the houfe, and fhe made acquainted with the
contents. A rule was made for the tenant to fhew caufe,
why fuch former fervice fhould not be deemed good. The
rule to be ferved on the daughter at the houfe.

On affidavit, that one of the tenants is a lunatic, and
that one C. lives with her, tranfaéts her bufinefs, and has the
fole conduét thereof, and of her perfon, but would not
permit the deponent to have accefs to her, in order to'ferve
her with the declaration; whereupon, he delivered it to
tne faid C. and a rule was made for the lunatic and C. beth
to thew caufe, why fuch fervice thould not be good, and
fervice of therule on the faid C. to be good.

Ohn affidavit, that the’ tenant abfconded to avoid. being
ferved, and that fhe came into the pofleffion furreptxtxouﬂy,
and of fervice of the declaration on her fon, who is her fer-
vant, manages her affairs, and lives in her family, a rule was
made to fhew caufe, why fuch fervice fhould not be good,
and leaving a copy of the rule at her houfe to be good fer-
vice 'of .the rule.

The tenant in pofiefion abfconded, and on affidavit
thereof, the court orde¢red that f{ervice of the declaration
upon hls niece, the oldy manager of the houfe, and refi-
dent in it, znd fixing up another copy on the p'emxfes, thould
be good, 'and mude a rule to fhew caufe, why judgment
fhould notbe entered- [up peainft the cafual ejedtor.  And
ordered that fervice of this rule, on any perfon 1 the hoaie,

and
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and if no perfon there, then fixing the fame on the door,
fhould be good fervice thereof. Burr. 4 pt. 1116. ]

The tenant was perfonated at the time of fervice, by
another who accepted the fervice in the name of th_e
tenant ; and the court made a rule to thew caufe, why it
fhould not be deemed good fervice upon the tenant himfelf;
and why judgment fhould not be figned againft the <':afual
ejeCtor, in default of his appearing; and that leaving a
copy of this rule at his houfe, with fome perfon there, or
if no one to be met with, affixing it on the door, fhould be
good fervice thereof, Which rule was made abfolute on a
proper affidavit, Burr. 4 pt. 1181.

When the tenant is ferved with the declaration, a copy
of the declaration muft be made out on ftamps, to annex
to an gffidavit of fervice of the declaration on the tenant,
in order to move for judgment on default of the tennnt’§
appearance. Which afidavit muft be to the following
effeét :

In the King’s Bench.
Febn Den, on the demife of William
{ ‘Smith, plaintff, againft
Richard Fen, defendant.

A. B. of, tF¢. gentleman, maketh oath, that he this
deponent, did, on the day of laft
paft, deliver to Mr. Jobn Bull, the tenant, in pof-
feflion of the premifes in the declaration hereunto
annexed mentioned, or of fome part thereof, a true
copy of the faid declaration, and of the notice there-
under written; and did at the fame time inform
bim the faid Fohn Bull, that it was a declaration in
ejectment ; and that unlefs he appeared by fome at~
torney in this court, on the firft day of this prefent
Eafter term, and caufe himfelf, by rule of court, to
be made defendant, in the room of the cafual ejec-
tor, Richard Fen, judgment would be entered againft
the cafual ejector by default; and that he the faid
John Bull would thereupon be turned out of pol-
fefliony or words to that effect.
Sworn, &, ‘ A B.
This afiidavit muft be pofitive, that the tenant is tenant
in pofleflion,
3 Of
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ON the following affidavit, and default of the tenant’s
appearance, you move for judgment againft the cafual
ejelor; which affidavit is delivered over to the clerk "of the
rules in B. R. or fecondary in G. B. when the motion is made
to be filed; and then you draw up' the rule, with the clerk
qfti:e rules in B. R. or fecondary in C. B.

If the premiffes lie in London or Middlefex, and the notice
be to appear the firft day of the next term, move for this
rule the beginning of the term, and then the tenant has four
days inclufive next after the motion to appear in*; but if
the motion.is .made late in term, the court will not allow.
him more than one or two days; and will fometimes order
the tenant to appear immediately, fo that the plaintiff may
be able to give notice of trial within the term. But if the
motion is not made before the laft four days of the term,
the tenant will then have, by the rule, until two days
before the effoin day of the fubfequent term, to appear,
But if the notice be to appear generally, then the tepant
hath -the whole term to appear in. And if the tenements lie
in any other county than Lenden or JMiddiefex, though the
declaration be delivered before the effoin day of Eafler or
Michaelmas terms, yet the tenant has till four days before
the next iffuable term, 7. 2. either Trinity or Hilary, to ap-
pear in C. B. till within four days exclufive, after’ the next
ifludble term. And if the premifes are in one of the northern
counties, or where the aflizes are held but once a year, the
tenant has till four days next after the end of the term,
preceding the affizes, to appear. ’

The rule for judgment againft the cafual ejector, is drawn
out in the following manner, in the refpedive courts:

* Butin C. B. in fuch cafe, by Reg. 32 Car. 2. ¢ The plaintiff
fhall take nothing by his motion for judgment, againft the cafual
gjeffor, for defanlt of appearance, unlefs .the motion be made
within one week next after the firft day of every Michaclmas
term, and every Epfer -term; and within four days after ‘the
firt day of every Hilery and Trinizy terms '

Vou. 1L, M The
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" The rule for judgment againft the cafual ejetor is drawn
out in the following manner in the refpeélive ceurts,

In B. R.

Saturday unext, after eight days
of the purification of the blef-
Jed wirgin Mary, in the
twentieth year of the reign of
king George the third,

Den on they Unlels  Fobn
demife of | Bul/l, the tenant
Smith, ¢fg. &in pofleffion of

againit the premifes in
Fen, queftion, fhall

appear and plead to iffue on
Thur[day next, afier the end
of the terin, let judgment be
entered for the plaintiff,
againft the now defendant
Fen, by defauit. And in the
mean time proceedings to
ftay, upon the motion of Mr.
Baond,

Let the rule be entered

By the court.

InC. B.

Hilary, the twentieth of king
George the third,

Den againft ) Twelfth day of
Fen, the ca- ¢ February, upon
fual ejector. J the affidavit of

fobn Thomas, gent. it is or-
dered, Thatunlefs Fohu Bull,
tenant in pofleflion of the
tenements in queflion, or
any other perfon concerned
in the title thereof, on Sa-
turday next fhall appear by
an attorney of this court,
who fhall then forthwith re-
ceive a declaration, and plead
thereto the general iflue, and
confent to the common rule
for .confefing leafe, entry,
and oufter, upon the trial to
be had. Let judgment againft
the cafual ejector be entered,
and in the mean time pro-
ceedings are to flay upon the
motion of Mr. Serjeant
Walrer.
By the court

Fothergill,

By Reg. Hil. 2 Ges. 2. in C. B. No deelatation in ejeét-
ment {hall be taken or received by the jfecondary, unlefs
figned by fome ferjeant at law, and delivered by himfelf to

the fecondary in open court.

s

And by the fame rule, the fecondary fhall, the morning

next after the end of. every term, and- at all other times
when required, fhew to any other perfon, who fhall demand
the {ame, his alphabetical paper of eje€tments, moved or
delivered into court in each term. '

Of
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Y the 11 Geo. 2. ¢."1g. [ 12. Tenants are obliged tb give

"notice to their landlords, of a declaration in ejeétment
being delivered; under pain of forfeiting three years improved
of rack rent of the premifes fo held and enjoyed by the
tenant. . .

And as the tenant in pofleflion could not be tompelled
to appear and- enter into the common rule; to becorhe de-
fendant inftead of the cafual ejetor; fo néither could the
landlord. alone, without joining with the terart, efter
into fuch rule, dnd be made fole defendant. But to remedy
this inconvenience, by fect. 13. of the fame ftatute, it
is enaéted, ¢ That.it may be lawful for the court where
fuch €je@ment hall be brought, to fuffer the landlord to
make . himfelf defendant, by joining with the tenant, in
cafe he fhould appear; but in cafe fuch tenant fhall neglect
or refufe to appear, judgment fhall be figned againft the
cafual ejeftor, for want of fuch appearance: but if the land-
lord, &c. of any part of the lands, &¢ for which fuch
gjeCkment was brought, fhall delire to appear by himfelf,
and_confent to enter into the like rule, that by the courfe
of the court, the tenant in poflefion, in cafe he or the
had. appeared, ought to have' doney then thé court; where
fuch ¢jeétment thall be brought, thall and may permit
fuch landlord fo to do; and order a ftay of execution
wpon fuch judgment, againft the cafual ‘ejector, until they
fthall make further order therein.”

Note : Under this aét, no one but a lzndlerd, can be made
a defendant, Bull. Ni. Pri. g5. that is, a perfon wha is in
fome degree of poflefiion, as 1n receiving rent, &c. Suppl.
to Barnes 2g. ’

Therefore, where a man devifed his eftate to 7. §. and
the heir brought an'ejeélment again{t the tedant in pof-
feflion, the court, on motion, held, that 7. §. could not be
made® a defendant. Roe ex dem.. Léake v. Doe.  Mich,
129 Geo. 2. C. B. In like manner a .mortgagee, who had
never received the rents, was refufed to be admitted a de-
fendant with the tenants  Fomes ex dems Woedivard .
Williams. Tr. 15 Geo. 2.

But a lord claiming by efcheat, was admitted to defend.
Burr. 4 pt. 1296. ‘ .

When the rule to plead is out, and no plea and rule left
by the tenant, for which you muflk fearch all the judges
books in B.R. if the ejeétment is by 4il/; and if by origi-
nal, the fllazer’s office; or if in G, B. the p‘rw};amtary’;
. 2 plea,-

'
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plea-book ; you ingrofs your decaration on a double halfs
crown ftamp ; and on the roll draw up the rule againft
the cafual ejeftor, for judgment, and then carry the fame
to the clerk of the judgments in B. R. who, on producing the
rule, will fign 'the judgment, for which you pay 3s. 64,
orifin C. B. it muft be carried to the prethonotary, who
will fign the judgment; and then you enter up the judg-
ment by, #il dicit on the roll, and then take, out an habere
Jacias pofe(fionem. v
 Note: If judgment is figned againft the -cafual ejector,
without the tenant of the premifes coming irr to' defend,
execution cannot be taken out to turn the tenant out of
pofleflion, without leave of the court on motion; on which
a rule to fhew caufe will be granted.

An attorney cannot appear for the tenant in poffeffion in
eje¢tment, by order of the landlord. Barnes 39. -

But if the tenant has refufed to appear, and the landlord,
according . to the 11 Ges. 2. ¢. 19. would wifh to defend,
he muft apply to the court for that purpofe, on an affidavit
of the tenant’s refufal ; and a copy of the rule for that pur-
pofe, when obtained of the clerk of the rules in B. R. or fe«
condary in C. B. muft be annexed to the plea and. confent
rule.

"T'he affiddvit of the tenant’s refufing to defend an eje?-
ment, in order to have the landlord admitted defendant, is
as follows :

In the King’s Bench.
Fobn Den on the demife of
Between § William Smith, plaintiff, and
Richard Fen, defendant.

A. B. of, £&¢. maketh oath, that he this deponent,
did, on the day of laft, by the di-
rection- of Thomas Hedgfon, efquire, landlord of the
premifes in queftion, in this caufe apply to Fobn
EBull, tenant in poffeflion of the fame premifes, to
know whetherfhe the faid Fobn Bull would appear
and become defendant in this caufe ; or would per-
mit the faid Themas Hodgfon to defend his title to the
faid premifes, in the name of the faid Fohn Bull ;
and this deponent, at the fame time, fhewed and
offered to deliver to the faid Fobn Bull, a note,
figned by the faid Thomas Hodgfon, whereby the faid
Thomas Hodgfon promifed to defend and keep the

faid
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faid Fobn Bull of, from, and againft all coftsand.
charges in this caufe, and the faid Fobn Bull told
this deponent, that he would not appear and becomé
defendant in this caufe, or any way concern himfelf
therein,

Swom, &de. ’ 4. B,

Upon this affdavit, the landlord may appear and defend
in_like manner as the tenant might have done; and the
method of appearing is as follows :

If the tenant or landlsrd appears, his attorney gets a blank
confent rule from a ftationer, unftamped, or from the fe-
¢ondary in C. B. then fills it up, making the tenant or land-
lrd defendant, inftead of the cafual qeﬂar, entitling the
caufe in the margin, and inferting the premifes, as defcribed
in the declaration, or fuch part thereof as the party would
with to defend; then the attorney for the defendant figns
his name at the bottom, leaving a blank fpace for the plain-
tiff’s attorney to do the like, [for this is rather an agree-
ment between the parties, than the rul itfelf, which is drawn
out by the officer] and engroffes the general iffue on ftamp-
ed paper, and afterwards annexes the fame to-the rule;
[and if there is a rule to admit the /andlord defendant, the
tenant having refufed, annex that alfo] then file common
bail, if by bill in B. R. with the clerk of the common bails ; and
if by original in B. R. enter the appearance with the filazer,
who will mark it; ‘or if in C. B. enter appearance with the
proper filazer, who will ftamp the rule; which being done
there, if the proceedings are in B. R. you carry and leave
this rule, &c. at any of the judges chambers; or if in €. B,
you carry and leave the fame with the prothenotary.

M, ‘ The
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"The form of the confent rule in B. R. is as follows:

Mickaelmas term, in the twentieth year of king George

Middlfex.
demife of §mith, of four
meﬁuages, four barns,
four ftables, fifty acres of

land, fifty acres of ara--

ble, ﬁfty acres of pafture,
twenty “acres of wood,

and twemy acres of un- ¢

derwood, with the ap-
purtenances, fituate in

the parith of St. Mary,
Hlington, in the county

the third.

Den, on the) It is ordered, by confent of the

attornies of botl'- parties, that
Fobn Bull [the tenant or land-
ford, as the cafe is] be made de-
fendant, in the ftead of the now
defendant Richard Fen, and do
appear forthwith at the fuit of
the plaintiff, and file common baif,
[if &y original, leave out thefe
words] and receive a declaration
in an aélion of trefpafs and eJe&—
ment, for the premifes in queftion

of Middlefex. in this caufe, and forthwith

J plead thereto, not guilty; and
upon the trial of the iffue, confefs ieafe, entry, and oufter,
and infift upon the title only; otherwife, let judgment be
entered for the plaintiff, againft the now defendant Richard
Fen, by default; and if, upon the trial of the iflue, the
faid Fohn Bull, ﬂ]all not confefs leafe, entry, and oufter,
whereby the plaintiff fhall not be able further to profecute
bis bill [or if by original, his writ] againft the faid Fobn
Bull, thien no cofts fhall be allowed for not profecuting the
fame, but the faid 7ohn Bull {hall pay cofts to the plain-
tiff in that cafe, to be taxed. And it is further ordered,
that if upon the trial of the faid iflue, a verdi&t fhould bé‘
given for the faid Fobs Bull, or it fhall happen, that the plain-
tiff thall not further profecute his faid bill [or writ], for any
other caufe than for not confefling leafe, entry, and oufter,
then the leflor of the plaintiff, fhall pay to the faid Fobn
Bull his cofls in that behalf to be adJudged

By the court.

O. P. for the leflor of the plaintiff,
1. M, for the defendant.

If
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The forin of the confent rule in C.B.isas follows :

Michaclmas term, in the twentieth year of king George
X the third.

Middlefex, to wit. DenY It is ordered, by confent, O. P,
againft Fen, for four mef- | attorney for the plaintiff, and
fuagés, four barns, four | 1. M. attorney for Fohn Bull, who
ftables, &'¢c. with the ap- | claims title to the premiles "in
purtenances,-in the pa- >queﬁion, that ‘the faid Fobn Bull
sith of St. Mary, . Ifling- { {hall be admitted defendant; and
ton, in the county of j that the faid Fobn Bull fhall im-
Middlefex, on the demife | mediately appear by his faid at-
of William Smith. torney, who fhall receive a de-
J claration, and plead thereto the
general iflue this term; and at the trial to be had
thereon, fhall appear in his proper perfon, or by his coun-
fel or attorney, and confefs the leafe, entry, and oufter, of
fo much of the tenements fpecified in the plaintiff’s decla-
ration, as are in the pofleflion of the faid defendant, or his
tenants, or any perfons claiming by or under his title;
or that in default thereof, judgment fhall be there-
upon entered againft the defendant Richard Fen, the cafual
ejector; but proceedings thall be ftayed againft him, until
default fhall be made in any of the premifles: And by the
like confent, it is further ordered, that if, by reafon of any
fuch default, the plaintiff fhall happen no be nonfuited
upon the trial, the faid Fobn Bull fhall take notice thereof,
but fhall thereupon pay to the plaintiff, ‘cofts to be taxed
by the prothonotary. And it is further crdered, that the lef-
for of the plaintiff fhall be liable to the payment of cofts
to the faid Fohn Bull, by the court here to be in any manner
allowed-or adjudged

By the court.

O. P. attorney for the plaintiff.
1. M. for the defendant,
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If the defendapnt enters into the common rule, to confefs
leafe, entry, and oufler,for a part of the premifes only, his
attorney fhould give notice to the plaintiff’s attorney, of
what premifes he means to defend in this manner:

Den, on the demife of Smith
In the King’s Bmcb.% . againft
Fen. ‘
8ir, ’

Take notice, that 1 defend for a meffuage or tenement,
a garden and flable, [fpecifying the particular pre-
mifes], fituate in the parith of St. Mary, Iflington,
now in the pofleflion of the faid Fobn Buli, or his
under-tenant, i ‘

Dated this day of 1780.
Yours, &e.
I, M. defendant’s attorney,

Ta Mr, O. P, plaintiff’s attorney.
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A tenant is not obliged to appear in ejeftment, though
the landlord is ready to indemnify him. Barnes 173,

In C. B. it was moved, that the landlords, viz. 4. B. and
C. might be made defendants without the tenant in poflef-
fion, who refufed to appear. But the motion was denied,
and the common-rule was made to add the landlords to the
tenants in pofleflion. Barnes 172:

"~ Motion, that Mr, P. who claimed title, might be made
defendant, inftead of the late tenant, who quitted peffeﬁion,
denied. Barnes 175.

Motion, on affidavit that the tenant in pofleflion was a
smaterial witnefs for the landlord, that therefore the landlord
‘might be made a defendant, in the room of the tenant in
pofleffion, Objected, that it was never done, and it would
not make him a witnefs when done. And per cur. 'He is
liable for the mefne profits. The declaration is regularly
delivered to the tenant in pofleflion. It was never done in
this court, Bourne v. Turner. Stra. 672.

On motion for the landlord, to defend upon the - ftatute
of 11 Geo. 2, the court objeéted, that this motion could
not properly be made, till after judgment figned againft the
cafual ejetor; and that an affidavit ought to be produced
of the tenant’s refufal, or negleét to appear. To which ig
was anfwercd, that after judgment figned againft the cafual
ejector, the plaintiff might take poflefion. But the court
held the afficavit to be neceﬁary, and made no rule, de-
claring, that the'intent of figning judgment agamﬂ: the
cafual ejector was only, that the plaintiﬂ', after having tried
bis caufe againft the landlord, [the tenant not being a par-
ty] might have the benefit of his verdi&, and take poffef--
fion under the judgment, whicl under fuch verdi& he
could not. it feems reaforable [upon a proper affidavit]
to grant a rule to fhew caufe, before judgment againit the
€afusl ejeftor can be figned, to prevent the ill confe-
quences of taking poﬂ'eﬂion immediately after,  Barnes
179-

7It was moved on the ftatute 11 Geo. 2. that the landlord
might be added defendant to C. D. one of his tenants, who
appeared to defend the premifes in his pofleffion; and that
as to the refidue of the premifes contained in the declaration,
in the poflefion of 7. M. another tenant, who refufed to
appear, [as per affidavit] the landlord might appear and
defend fingly ; and that the plaintiff mlght fign judgment
againft the cafual’ ‘ejeclor, as to the tenants in poﬂeﬂ'}?n of
1y . /'][
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T. M. but that the writ of bab. fac. p7ff. be flayed till fur.
ther orders.  Barnes 17g. ,

A regular judgment had been fairly obtained againft the
cafual ejeitor, the tenant having neglected to give notice to
his landlord ; for which reafon, the landlord moved to fet
afide the judgment,  The landlord was an infint, and
therefore could not confent to any iflue. The court held,
that the pofleffion ought not to be changed, where there
had been no trial, nor opportunity of trying; and ordered,
that the tenant in pofleffion fhould pay the cofts. That the
regular judgment and writ of pofleffion fhould be fet afide,
that the landlord be made defendant, and oot to fet up any
fatisfied term or truft eftate; and to admit that Z. T, was
feized. Burr. 4 pt. 1996,

Where the landlord is made defendant, the plaintiff muft
prove the landlord tenunt in poffefiion of the premifes in
queftion. 1 Wil 220,

A landlord was made defendant, according to the
11 Geo. 2. ¢. 19. /. 13. on the tenant’s non-appearance,
and entering into the common rule; and thereupon a fta
of execution was ordered, until the court fhould make fur-
ther order. Burr. 4 pt. 757.

If a writ of error is brought by the landlord, it is a fuf-
ficient reafon againft taking out execution. Jbid.

But the proper opportunity for the landlord, to make his
fand againft the execution, is by fhewing this as caufe
againft the plaintiff’s motion for leave to take it out,
Ioid.  And if be omits this opportunity, the execution
regularly iffued fhall not be fet afide. Joid.

A landlord made defendant without his tepant, may
bring errér, and ftay exccution. Stra. 1241.

When the rule for judgment againft the cafual efedtor is
out, the plaintiff’s attorney muft fearch at the chambers of
the refpective judges in B. R. for the defendant’s plea, [in
café he has appeared] and confent rule. To which, after
the judge, with whom it was left, has figned it, and the
plaintiff’s attorney given a receipt for the fame, he figns
his name over the defendant’s attorney, and then carries it
to the clerk of the rules, who files it, and draws up the
confent rule from it on ftamp, for which he is paid 6s. of
which rule the plaintiff’s attorney makes a copy, and an-
nexes the fame to the iffue, when delivered to the defend-
ant’s attorney for trial.  But in C. B. when the defendant
Bhas appearcd, and lefu the confent rule in the prothonatary’s

office,
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affice, the plaintiff’s attorney reforts there for it; and hav-
‘ing figned bhis name gver that of the defendant’s attorney,
he gets two rules from it, drawn up by the fecondary on
ftamps, one for each party, for which he pays 7s. and then
the plaintiff>s attorney makes up the iflue, and delivers a
copy thereof;, with notice of trial on the defendant’s attor-
pey. And proceeds to trial as in other cafes, ,

Note: If the plaintiff proceeds in ejectment by original,
he does not fue out his original writ at firft, but proceeds
by delivering his declaration as &y bill; but if .a writ of
srror fhould be brought, he muft fue out his original writ,
which muft be returned by the theriff, and filed on the
treafury; or if the femant has not appeared, the original
muft be fued, returned, and filed properly; and if he has
appeared, then, on fuing out the original, you muft infert
his name, inftead of the nominal defendant.

The appearance, when by original in B. R. is entered
with the fllazer, in like manner as it is.in other fuits by
original ; and the writs are made out returnable on a general
return day, as in other cafes. ' .

The precipe for the curfitor, to make out the original writ .
by, is as follows ; \

Middlefex, to wit. If Fobn Den fhall make you fecure,
© e, then put, &c. Richard Fen, late of, &9¢. that
he be before our lord the king, on o

wherefoever, &Fc, to fhew wherefore, with force
and arms he entered into four mefluages, &e.
[reciting the premifes] with the appurtenances
in the parith of St. Mary, Iflington, in the county
of Middlefex, which William Smith demifed to him
for a term, which is not yet expired; and ejefted,
&¢c. and other enormities, ¢, againft the peace,
&, and to the damage, &Jc.

Fanuary, 1780,
<7 PO

bed

Of



172 Di Cjedment.

Of Proceeding to recover Premifes accordin

to the 4 Geo. 2. c. 28. by a Landlord hay-
ing a Right of Re-entry.

Y the * 4 Geo. 2. c. 28. /. 2. afterreciting that inconve-
niences often happen to landlords or leflors in cafes of

ve-entry for non-payment of rent, by reafon of the many
niceties that attend the re-entries at common law, &¢,
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It is enalted, ¢¢ That in all cafes between landlord and

tenant, as often as it fhall happen that one half year’s
rent fhall be in arrear, and the landlord or leflor, to’
whom the fame is due, hath right by law to re-enter for
the non-payment thereof ; fuch landlord or leffor fhall
and may, without any formal demand of re-entry, ferve
a declaration in eje&tment for the recovery of the demifed
premifes ; or in cafe the fame cannot be legally ferved,
or no tenant be in atual poffeflion of the premifes, then
to affix the fame upon the door of any demifed mefluage ;
or in cafe fuch eje€tment fhall not be for the recovery of
any mefluage, then upon fome notorious place of the
lands, tenements, or hereditaments, comprized in fuch
declaration in ¢je@ment; and fuch affixing fhall be
deemed Jegal fervice thereof ; which fervice, or affixing
fuch declaration in eje&ment, fhall ftand in the place
and ftead of a demand and re-entry; ard, in cafe of
judgment againft the cafual ejector, or nonfuit, for not
confefling leafe, entry and oufler, it fhall be made appear
to the court, where the faid fuit is depending, by affida-
vit, or be proved upon the trial, in cafe the defendant
appears, that half a year’s rent was due before the faid
declaration was ferved ; and that no fufficient diftrefs
was to be found on the demifed premifles countervailing
the arrcars then due; and that the leflor, or leffors, in
ejeGtment had power to re-enter: then, and in every
fuch cafe, the leffor, or leffors in eje&ment, fhall reco-
ver judgment and 'execution, in the fame manner as if
the rent in arrear had been legally demanded, and a re-
entry made ; and in cafe the leflee or leflees, his, her, or
their affignee or aflignees, or other perfon or perfons
claiming or deriving under the faid leafes, fhall permit
and fuffer judgment to be had and recovered on fuch

= This fatute relates only to ejeCtments for non-payment of

rent, where the Jandlord has a right to re-enter.

‘¢ ejectment
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Of Proceeding to recover Premifes according
to the 4 Geo. 2. ¢. 28. by a Landlord hav-
ing a Right of Re-entry.

‘¢ ejectment, and execution to be executed thereon, without
¢ paying the rent and arrears, together with full coﬁs,
« and without filing any bill or bills for relief in equity,
¢ within fix calendar months after fuch execution exe-
¢ cuted ; then, and in fuch cafe, fuch leflee, or leflees, £9c,
« and all others claiming and deriving under the faid leafe,
¢ fhalt be barred or foreclofed from all relief or remedy in
¢ law or- equity, other’ than by writ of erior for reverfal
¢ of fuch judgment, in cafe the fame fhall be erroneous ;
¢ and the faid landlord, or lefior, fhall, from thenceforth,
¢ hold. the faid demifed premifles difcharged from fuch
¢ leale: and if on fuch eje&tment verdiék fhall pafs for the
il de’fendant, or the plaintiff fhall be nonfuited thercin,
¢ except for the defendant’s “not confefling, &c. then, in
 every fuch cafe, fuch defendant fhall havc. and recover
< his, her, or their full cofts: Provided always, That no-
€ thins herein contained fhall extend to bar the right of
« 'any mortgagee, or mortgagees, of -fuch ledfe, or any
¢ part tﬁereof .who fhall not be in poffeflion, fo as fuch
¢ mortgagee, or mortgagees, fhall and do, within fix ca-
¢¢-lendar- months after f{uch judgment obtained, arnd exe-
¢ cution executed, pay all rent in arrear, and all cofts and
¢ damages f{uftain=d by fuch leflor, perfon or perfons, en-
¢ titled to the remainder or reverfion as aforefaid, and per-
¢ form all the covenants and agreements, which on the
¢¢ part and behalf of the firft leflee or leflees, are and ought
¢ to be performed.”

By fect. 3. ¢« a leflee, filing a bill in equity, fhall not have
an injunétion, unlefs, within forty days after the anfwer of
the leflor, he bring into court fo much as the leffor thall
in his faid an{wer fwear to be due,; over and above allow-
ances and