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ABSTRACT

The purpose of this thesis will be to examine
and evaluate the office of the Ombudsman in the province
of Ontario since it was created in May, 1975. We suggest
that it is a unique mechanism of administrative control
over bureaucracy. The significance of the Ombudsman's
office is twofold. First the Ombudsman bfidges the gap
between government and the people by providing the citizens
of Ontario with an office where they can lodge their
complaints against unfair administrative decisions and

through which they can get their grievances redressed.

Secondly, the Ombudsman's office promotes the
general efficiency of administration whereby the Ombudsman's
recommendations and admonitions correct administrative
malpractices and prevent their recurrence by acting as a
set of guidelines for government officials. In this manner,
through the improvement of government administration and
thereby preventing the recurrence of administrative injustice,
the Ombudsman provides both direct and indirect protection

against unfounded and unjust administrative decisions.

Hence, as the range of such democratic institutions
widens, the need for an understanding of its aims and principles
becomes more pressing. It is with the hope of making some

contribution to the understanding of the Omhudsman's office,
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office, particularly in the province of Ontario, that this

thesis is being written.
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Introduction




For this is not the liberty which

wee can hope that no grievance

ever should arise in the conmmonwvealth,
that - Let no man in this world
expect; But when complaints are
freely heard, deeply consider'd, and
speedily rcfo*n s, then is the utmost
Bound of civil Liberty attain'd that
vise men looke for.
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The purpose of this thesis will be to examine the
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in the province of Cntario in ilay 1975, and to examine the

7 to regulate Tt

=
=

-

hority of the Ombudsman. It will also be the

hat rather than restrict

e}

purpose of this thesis to argue t

the powers and authority of the Ombudsman, the Cntario

£

;egiglature should, as a minium, maintain the powers and
authority of the Ombudsman as they are at present. A4n argu-

ment will also be made that the powers and authority of the

office of the Ombudsman should be increased in some specific

:

areas. It is our contention that th

Hh
H

ice of the Ombudsman

[¢]

o
is more important than the temporary incumbent.

e

The office of the Ombudsman in Ontario can be defined

by its uniqueness in the following ways

1) "Ombudsman" is a 3Swedish word which signifies a non-elected

agent or representative of the people, whose responsibility
is to protect the general and individual rights of the
citizens wherever they conflict with governmental and
bureaucratic activities.

2) The Ombudsman is a creature of the ILegislature rather than
of the executive. That is, the office of the Ombudsman is

covarnnent

<

agency or board or

nich reports to a specific liinister or executive head, but

rather reports directly to the Legislature or to a 3Select
Committee of the Legislature,

my + o~ - vy Y e Xo ] NS iF L -
3) The scope and authority of the office of the Cmbudsman
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to investigate citizen complaints about the activ
= 1y “rAPIAT A~ N11vac P T N a S Ol 5 + 1133t The
the govarnment hureaucracy and to conciliate the
lispute, compasses a large part of government a
although specific aspects of zovernment activity
not be exempted from his purvue,

specific criteri

which can be used to evalua

of ‘the Ombudsman. 3ut, at thic tinme, any attenpt
systematic and quantifiable criteria would be pr

e Tl

ities of
part in
ctivity,

may or may

to

that, for example, the office has existed for only two year
fron llay, 1975 to liay, 1978. Commentinzg on this issue, the
Select Committee on the Cmbudsman, stated in its Third
Report that:

The concept of the Ombudsman as a part of the

parliamentary system of government in Cntario

is barely two years old. As such, it continues

to be the subject matter of nmuch discussicn,

interpnretation, criticism, and commendation.

Additionally, becauce of the novalty of this

concept, it is a matter of continuing evolu-

tion and development.

Because of the newness of the office and the policies

dopted by the incumbent Ombudsman with respect to

his functions, it has been both a source of confusion

and misunderstanding. The Ombudsman has himself

gsouzht the advice and aSSlSthC“ of The Select

Vonm13tee in natters wherein he and hig staff have

had no previous 1n°1;It and experience,l

In addition, because the staff of the office of the
Cmbudsman conmprises a total of 122 individuals, the effects
of individual personalities upon the activities of the
1. Third Report of the 3Select Committee on the Cmbudsman,

tabled in the Legislative issgembly, lovember 25, 1977,
D. 37,
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are severe limitations at this point in time on the metiho-

to evaluate the function of the Ombudsman, there are still

investigation.
amongz these considerations are a discussion of the
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unicueness of the office of the Ombudsman as a mechanlism of

ontrol over bureaucracy (Ch. 1). In &
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discussion of thisg uniqueness it will be necessary to sxamine

the history of the origins of the Ombudsman's office in a
worldwide perspective (Ch. 1). Attention can then be turned

o a digcussion of the origins of the Ombudsman's office in
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1)

2)

3)

4)

5)

b,

S5e
6.

A comprehensive examination of the literature on the
history of the Ombudsman's office, both in Ontario and
abroad.

An examination of all the debates in the Ontario Legis-
lature which relate to the office of the Ombudsman.5
A reading of the first four Reports of the Select
Committee on the Ombudsman.6

An examination of the first two annual Reports of the
Ombudsman, which have been published to date.7
Extensive interviews with all the major department heads
in the office of the Ombudsman.8
see Bibliography.

see Bibliography.

First Report of the Select Committee on the Ombudsman,
October 15, 1976.

Second Report of‘the Select Committee on the Ombudsman,
March 28, 1977.

Third Report of the Select Committee on the Ombudsman,
November 25, 1977.

Fourth Report of the Select Committee on the Ombudsman,
May 18, 1978.

First Annual Report, 1975-1976, Toronto: The Ombudsman,
Ontario, 1977.

Second Annual Report, July 1976-March 1977, Toronto:
The Ombudsman, Ontario, 1977.

extensive interviews were conducted with all the major
department heads in the office of the Ombudsman. see
Appendix 'B'-~ Staff Biographies.



6) Interview with the Ombudsman, Mr. Arthur Maloney, Q.C.9

7) An interview with Mr. Vernon Singer, MPP (Liberal.,

Downsview).lo

8) An interview with Mr. Charles Huston, Supervisor of

Services for the John Howard Society in Toron‘co.‘ll

9) An interview with Mrs. C. Jordan, Information Services of
the Ministry of Corrections.12
10) An examination of numerous newspaper files, specifically

from the Toronto Globe and Mail, Toronto Daily Star, and
13

the Toronto Sun.

9. The Ombudsman provided me with some valuable insights as
to the functioning of the Ombudsman's office. Though MNr.
Maloney's time was somewhat limited for extensive interviews,
Ellen Adams, Director of Institutional and Special Services,
aided me immensely in setting up the interviews with the
various department heads, providing office memoranda for
my disposal and answering the many questions which had
arisen during the course of my research.

10. Mr, Vernon Singer, MPP, (Liberal, Downsview), provided all
the relevant information as to why and how he was so
adamant in presenting a private member's bill for the
appointment of a "Parliamentary Commissioner.,"

11. Mr. Charles Huston, Supervisor of Services for the John
Howard Society in Toronto was extremely helpful in providing
answers to the following two questions; is the Ombudsman's
office useful and are the annual reports accurate and a
reflection ot reality.

12, Mrs, Jordan of the Information Services of the Ministry of
Corrections was also helpful in answering the aforementioned
two questions,

13. see Bibliography.



During the last week in February of 1977, namely, from
Monday, February 28, 1977, to Friday, March 4, 1977, I
spent the week as an employee of the office of the Ombuds-
man, observing the internal workings of the Ombudsman's
office. Through the assistance of Miss Ellen Adams,
Director of Institutional and Special Services for the

Ombudsman, I worked as a volunteer without pay complying
with all the requirements of confidentiality that are
imposed upon the Ombudsman and members of his staff.
Moreover, during the course of this week I was given
access to files, internal memoranda and other valuable
literaturel4 which served to broaden my knowledge of the
Ombudsman'’s office in Ontario and abroad.

The examination of all the pertinent debates in the
Ontario Legislature showed that the calibre of presentations

during the debate on The Ombudsman Act was more impressive

than usual, since it was obvious that some of the members
had given much serious thought to the office of the
Ombudsman and to their concept of what it was, what it
ought to be and how it ought to function. In addition,
these members made many carefully considered suggestions
regarding the organization of the Ombudsman's office and
also expressed the hope that in establishing the office Mr,
Maloney would consider and make reference to their remarks,
However, the Select Committee was to comment later, that:

14. see Bibliography.



There was never at that time, a clear statement

from the Legislature to indicate what role the

Ombudsman should play within the system of government

in Ontario or in what context the Ombudsman was es-

pected to perform that role. At the time the Act was
introduced there was a lack of understanding of what
an Ombudsman was, how an Ombudsman should function

in Ontario and significantly, what the implications

would be of an Ombudsman functioning in Ontario.l5

In addition to this critique of the legislative debates,
a systematic reading of the first four Reports of the Select
Committee on the Ombudsman provided much insight into the
activities of the legislature, the Select Committee itself
and the operations of the office of the Ombudsman.

Just as the Reports of the Select Committee on the
Ombudsman are very useful, so to were the first two annual
Reports of the Ombudsman himself, as many of the methodolo-
gical difficulties that one normally encounters in studying
traditional departments, such as access to detailed job
descriptions, preliminary research of Legislative debates
concerning theoretical justifications for the existence of
the department, were not encountered in this study of the
office of the Ombudsman. The reason for this is that the
first two annual Reports of the Ombudsman were unique in
this respect, that rather than report as little information
as possible, the two annual Reports were so comprehensive
that they constitute a primary and rich source of material.
The reports thus serve as a basic research source, something

that is very rare in government reports. One should not be

15. Fourth Report of the Select Committee on the Ombudsman,
tabled in the Legislature, May 18, 1978, p.V.




surprised at this since the office itself is unique in that
it is dedicated to publicizing and rectifying governmental
activities.

Shortly after the first Report of the Ombudsman was
published and distributed, interviews were conducted with
all the major Directorate heads within the office of the
Ombudsman and with the Ombudsman himself. These interviews
were structured to the extent that they were based upon the
detailed job descriptions published in the first annual Report
of the Ombudsman., These interviews were open-ended and were
designed to solicit more detailed information on the duties
and responsibilities of the heads of the Directorates. It was
felt that behavioural studies through the use of structured
interviews would be premature in that the interviews that
were conducted were to be seen as familiarization probes
rather than elaborate personality-administrative-structural
research,

Because the Reports of the Ombudsman and the Select
Committee are used as the primary source of research, rather
than quantitative, structural research designs traditionally
used in the study of administrative activity-public policy,
one must be very careful not to accept at face value any
report of any officer to his reporting body because of the
possibility of bias. As a more independent aid to the evalua-
tion of the reports, interviews were conducted with Mr, Vernon
Singer, MPP, (Liberal.,, Downsview), an individual who more

than anyone fought for the establishment of the office of
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the Ombudsman in Ontario; Mr. Charles Huston, Supervisor of
Services for the John Howard Society in Toronto, who is in a
position to evaluate the significance of the Ombudsman's office
in respect to the activity of the Ombudsman's office on the
criminal justice system; and with Mrs. C., Jordan of Informa-
tion Services of the Ministry of Corrections who also is in

a position to evaluate the Ombudsman‘s office in the above-
mentioned respect.

Lastly, numerous newspaper files were compiled and studied.
They were extremely valuable in the sense that this was one
of the few avenues through which critical perspectives of
the office of the Ombudsman emanated.

Ultimately, with the passage of time a body of expert
opinion will probably develop which can be tapped by future
researchers in order to provide more systematic evaluation of
the activities of the office of the Ombudsman. In addition,
we would expect that over time systematic rutinized contacts
will develop between the office of the Ombudsman and other
citizen's groups. These too should provide more systematic
and critical evaluation of the office of the Ombudsman.

To this date no scholarly or investigative reports of a
critical nature have appeared. Consequently, this thesis
stands as the first attempt to examine the process by which
the office of the Ombudsman was created in the province of
Ontario in May, 1975, as well as explaining the organization
and operation of the office, and presenting a tentative discus-

sion of the methods by which the activity of the office may be



evaluated.

Theoretical Persvectives and Hypothesis

As was mentioned under the discussion of methodology
above, it is not possible to develop a rigorous theoretical
framework with respect to the office of the Ombudsman at this
time. The body of literature devoted to these theoretical
perspectives does not provide us with adequate guidance to
theoretical formulation,

However, it is possible to offer several hypothesis with
respect to the office of the Ombudsman. Intensive reading of
the literature on legislative behaviour, suggests that one
should expect tension and misunderstanding to arise whenever
a new unique office is created by a Legislature. This tension
is even more likely to occur when the new oftfice is given
broad, ill-defined powers and authority. This tension will be
further compounded when the office is expected to intercede
between the government and administration and individual citi-
zens, Furthermore, this tension will be heightened if the
office is directed to intrude upon activities normally assumed
by individual members of the legislature on behalf of their
constituents. It will be argued in this thesis that these
hypothesis help to explain the rapid degeneration of the
initial enthusiasm of the members of the Ontario Legislature
towards the office of the Ombudsman and its replacement by a
growing hostility between the Ombudsman and the legislature.

This thesis will also examine whether the scope of the
authority and power of the Ombudsman should be maintained,

broadened or restricted. It will be the contention of this



thesis that it would be useful to the better administration
of the government of Ontario if the scope of the powers and
authority of the office of the Ombudsman be somewhat broader
into certain specific areas of governmental administration,

Preliminary Questions and Considerations

Why has the office of the Ombudsman been created in
Ontario? Until quite recently it was assumed that the demo=-
cratic process and the law, were, between them, quite
adequate in mitigating the grievances of citizens against
government. Today, however, there has been a shift in this
opinion, and certain aspects of the parliamentary system
have proven to be inadequate to fulfill this general expecta-
tion,

The nature of the Canadian parliamentary system has
changed dramatically since 1867. The House of Commons has
been transformed from a once relatively independent body to a
body dominated by the Cabinet, which in turn is dominated by
the Prime Minister.16

In the 1860's and 1870's private legislation, sponsored
and proposed by the members of the House of Commons was given
as much weight as government legislation. The will of the
House was much more important than that of any party position
stance., Furthermore, the private member was responsible to
his own conscience and could within limits, speak his own mind

16. R, March, The Myth of Parliament, (Toronto: Prentice-Hall
of Canada, Ltd., 1974), p. 6.

12
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and was free to defy the party whip. It was precisely this
independence of the private member which gave the House of
Commons, "its collective character and made it the most im-
portant check on the executive."l7 Today, however, the member
is principally responsible to his party. Party discipline is
the order of the day.

Otherwise, he (the elected member) cannot be elected.

If he defies the party whip the party machine will

destroy him. Party loyalty has become the prime

political virtue required of an MP.18

Furthermore, decisions on important matters have been
removed from the public forum of the House to the secrecy of
the caucus rooms., "Prime Ministers know that debate on the
floor of the House is a farce and that the vote on division is
but a charade, since the outcome of the vote is known before-
hand, "7

More disquieting than this is the fact that parliament-
ary control has become a myth given the disappearance of a
fairly large core of independent members. Compounding the
problem of the dearth of the independent MP's, is the high
turnover rate of freshmen MP's., For example, between 1867
and 1900 the turnover rate of freshmen MP's was never less
than 45 percent., Since the depression years the turnover
rate has remained rather high, averaging 40 percent. Fully
50 percent of all freshmen do not survive the next election.20
17« 1bid., D« 55
18. Ibid., p. 55.
19. Ibid., p. 55.

20. Ibid., p. 40.
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The crucial point is that it is difficult to expect very much
constructive parliamentary effort from freshmen members. Since
the turnover rate is high, it would be a mere truism to state
that few MP's survive long enough to become experts in the
parliamentary process,

Moreover, where once the House as a whole checked and
controlled the executive, this function is now performed by
the opposition., However, the fact remains that the opposition
does not have the means to give genuine scrutiny of govern-
ment activities, "since so much of that activity is secreted
away within the office of the Prime Minister and the govern-
ment bureaucracy."21
Simply, the opposition is hobbled,

In summary to this point then, the following features
of our parliamentary system require the creation of an office
of the Ombudsman: the supremacy of the Prime Minister and
Cabinet; the party system as a constraint on the MP; the
hobbled opposition; the short tenure of the MP's; and the re-
placement of the independent notable by men whose fundamental
loyalty is to a party machine and not to the conscience or
wishes of their constituents, since it no longer appears that
these features of our democratic process are adequate in
dealing with the grievances of citizens against government.

However, along with these, the following five reasons
all point toward the establishment of the office of the
21y IDides Ds 55
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Ombudsman: the complexity of modern government, the impersonal
and dehumanizing nature associated with the operation of mod-
ern government, the inadequacies of the traditional
mechanisms for adjudicatioh of problems, the need for indep-
dent and impartial assistance and the need for a deterrent
to injustice. Let us deal with each of these reasons in turn.
Within the last half century we have witnessed the rise
of the modern welfare state, and with it, the enjoyment of
social services such as subsidized housing and unemployment
insurance and higher standards of living. Similarly, we have
witnessed the transformation of governments from builders of
roads and sewers to the present where they,
are regarded by their people as custodians of
human welfare in almost all important physical and
social respects. To this end, an enormous structure
of health, welfare, education, housing, social
security, environmental and community services have
been created - a structure that affects the lives
and property of all.22
For instance, in 1925 the Ontario Government's revenue
expenditure was $48,013,852 million. In 1950 it was $265,705,
000 million and in 1977 it was $11,983,000 million.
In 1925 in Ontario there were 4,839 civil servants. In
1950 there were 13,685 civil servants and in 1976 the civil
service had 72,000 permanent men and women and 85,000 people
if all the casual and temporary help were taken into account.23
22, A, Maloney, "The role and function of the Ombudsman in the
context of Ontario's legal and political institutions," text
of address delivered to the Faculty of Law, University of
Windsor, Monday March 8, 1976, p. 5.
23, Canada Year Book, 1926, p. 785,

Canada_Year Book, 1954, p. 1095,
Ontario Budget 1977, pp. 18-19,




In order to administer this vast complex structure, a
large bureaucracy has fluorished, bringing with it, "the
need to grant increasing powers of discretion to the execu-
tive side of government."24 This is due to the fact that in
a modern welfare state, where speed and uniformity in action
is expected from the authorities, there is a tendency towards
centralization, which can cause undesirable neglect when
considering individual cases., Simply put, thousands of admin-
istrative decisions are made yearly, many of them by minor
officials. Thus, we are confronted with the pdssibility
that the cogs of the government's administrative machine may
unjustifiably quash a citizen's rights. If some of these
decisions are not justified, but are unfair or wrong, there
is no really simple method by which the ordinary citizen can
obtain redress from the government,

Lord Shawcross of the International Commission of Jurists

in his preface to the Whyatt Report,which produced the model

upon which the British Parliamentary Commissioner Act of 1967
was to be based, explained the situation in the following
manner:

With the existence of a great bureaucracy there are
inevitable occasions, not insignificant in number,
when through error or indifference, injustice is

done - or appears to be done...But too often the
little man, the ordinary humble citizen, is incapable
of asserting himself...the little man has become

too used to being pushed around; it rarely occurs

to him that there is any appeal from what 'they'

24, D.C. Rowat, The Ombudsman Plan, (Toronto: lMcClelland
and Stewart Limited, 1973), p. 46.
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25

have decided and... toco often in fact there is not.
To say the least, this is a disquieting and unhealthy symptom
of our contemporary social structure.
Hence, it 1s precisely from this sense of unease and
from what John Stuart Mill called "the despotism of custom"26-
that expedient despotism where decisions are made according
to the book rather than according to conscience and merits of
the case, that proposals for a new and added protection against
bureaucratic bungling emanate., This new and added protection
is the parliamentary officer known as the Ombudsman, a uniquely
appropriate institution for dealing with citizens' grievances
against unjust administrative decisions. The Ombudsman's
mandate is to arrive at truth and equity and to see that they
are satisfied.,
Simply, the Ombudsman's office in Ontario is provided

for by action of the Legislature and is headed by an indepen=-
dent public official who is ultimately responsible to the
Legislature, He receives complaints from people against
government agencies, officials and employees or who acts on
his own motion, and who has the power to investigate, recommend
corrective action and issue reports. The office differs
significantly from the traditional methods of handling grie-
vances and has several important advantages over these methods.
25. Justice, (British Section of the International Commission

of Jurists), "The Citizen and the Administration: The

Redress of Grievances- A Report," Sir John lhyatt,

Director of Research, (London: Stevens, 1961), p. xiii.
26. Notes for the Hugh C, Arrell HMemorial Lecture, delivered

by Arthur Maloney, Ombudsman of Ontario, on Thursday,

Japuary 29, 1976, to the School of Social Work, lcllaster
University, Hamilton, p. 12.
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A traditional mechanism for adjusting grievances has
been the court system. Presently, however, the courts are
not always "as effective instruments for remedying the wrongs
of modern administrative action," for they are more than
often, "too cumbersome, costly and slow."27 Simply, litiga-
tion is still very expensive, exacerbating and often protracted
and slow., Often the courts only have the power to review a
decision merely on a question of law and are unable to review
the merits of the case, its fairness and reasonableness,

On the other hand, the office of the Ombudsman,

gives the citizen an expert and impartial agent,

without the personal cost to the complainant, without

timg delays, withgut the tengion of adversary 8

litigation, and without requirement of counsel,

A1l that is required of the complainant is that he/she send
the Ombudsman a letter or contact his office by telephone,
The rest is handled by the office.

Moreover, complaining to one's member in the legislature
often does not solve the problem either. Not only are many
citizens unaware of this avenue of appeal but in many in-
stances it is unsuitable anyway. For example, the member may
simply not have the time nor the personnel to deal with the
constituent at any great length, and secondly, many people
question the impartiality of their member as a result of the
member's particular party affiliation. Furthermore, the
other traditional body with power to deal with complaints, if
it so wished, relating to actions of administrators, is the
27. D.C. Rowat, op. cit., p. 47,

28, A, Maloney, op. cit., p. 47.
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legislature itself. Zven if the MP's as individuals or the
Legislature as a whole ever exercised this role of tribune
there are serious limitations as to what can be accomplished.
In his study of Parliamentary control, Professor Jack Kersell
points out that,

there is no procedure in the Canadian House which

in practice provides the back bench member of

parliament with an adequate opportunity to air a

constituent's bona fide grievance, without first 9

gaining the cooperation of his party in parliament,
Also, there are no formal procedures in the Ontario legis-
lature for settling the grievances of individuals.

Thus, all of these above-mentioned reasons point towards
the necessity of the office of the Ombudsman, an office which
differs dramatically from the traditional methods of hand-
ling grievances, but an office that possesses certain
advantages over these other methods:

First there is the principle of impartial

investigation., If a citizen makes a complaint

against the conduct of a civil servant, the

matter is investigated and reported upon by

the Ombudsman, who is an impartial authority

entirely independent of the legislature.

Secondly, the impartial authority acts on behalf

of parliament although he is also protecting the

rights of the individual complainant. Thirdly,

the investigation is conducted openly. Fourthly,

the method of submitting complaints and the

investigation is very informal.30

There are great advantages to the principle of impartial
investigation. Although the Ombudsman is an officer of the
legislative assembly, he is a totally independent figure

29. J.E: Kersell, Parliamentary Supervision of Delegated
Legislation, (London: 1960), p. 149.

30, D.C. Rowat, op. cit., p. 49,
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free from the constraints and entaglements of any govern-
mental administration. Thus the Ombudsman can be characteri-
zed as a complement to the already existing grievance
procedures, particularly those of the legislature and the
judiciary.
As an ultimate objective the Ombudsman can bring
to the Legislature his observations on the mis-
workings of administrative legislation., He can
also focus the light of publicity on his concern
as to injustices and needed change. It must of
course be remembered that the Ombudsman is also
a fallible human being and not necessarily right.
However, he can bring the lamp of scrutiny to
otherwise dark places, even over the resistance
of those who would draw the blinds. If his
scrutiny and observations are well founded,
corrective measures can be taken in due
democratic process, if not, no harm can be done
in looking at that which is good.31
Thus, the significance of the Ombudsman's office is two-
fold. First the Ombudsman bridges the gap between government
and the people by providing the citizens of Ontario with an
office where they can lodge their complaints against unfair
administrative decisions and through which they can get their
grievances redressed., Secondly, the Ombudsman's office promotes
the general efficiency of administration whereby the Ombudsman's
reccommendations and admonitions correct administrative
malpractices and prevent their recurrence by acting as a set
of cuideline for government officials., In this manner, through
the improvement of government administration and thereby pre-

venting the recurrence of administrative injustice, the

31. A, Maloney, "Notes" for the Hugh C. Arrell Memorial Lecture,
Thursday, January 29, 1976, Hamilton, Ontario, p. II.
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Ombudsman provides both direct and indirect protection against
unfounded and unjust administrative decisions.

Hence, as the range of such democratic institutions
widens, the need for an understanding of its aims and prin-
ciples becomes more pressing. It is with the hope of making
some contribution to the understanding of the Ombudsman's
office, particularly in the province of Ontario, that this

thesis is being written.



Chapter One

The Origins of the Ombudsmanfs

Office



The purpose of this chapter will be to discuss the
uniqueness of the office of the Ombudsman as a mechanism of
administrative control over bureaucracy. In a discussion of
this uniqueness it will be necessary to examine the history
of the origins of the Ombudsman's office in a worldwide
perspective because of the newness of the office in Ontario.
This will take into account the extensive experience of
several European countries which have experimented with this
office,

It is also important to compare briefly the structure
and scope of authority of various offices of the Ombudsman
because there are significant differences between countries,
Such a comparative perspective can provide some means of
evaluating the process by which the Ombudsman was introduced
in Ontario, and put the discussion of the scope and authority

of the office of the Ontario Ombudsman in a wider context.

Swedish Origin

Though the office of the Ombudsman assists us in con-
fronting the problem of an expanded bureaucracy in the modern
welfare state, theoffice was originally created in Sweden as
a response to the structures of Swedish government. The

2

post of the Justiteombudsman3 was implemented in 1809 in

the new Swedish Constitution which was clearly influenced by
Montesquieu's doctrine of the separation of powers, where

32, The Swedish word 'ombud' refers to a person who acts as
a spokesman or representative of another person., In his
supervisory position the JO is a representative of the
Parliament, and thereby of the citizens.



23

the powers of the state were to be divided between the King
and his Council, Parliament and the Courts. In order to
balance the wide powers afforded the King and his Council,
the Swedish Parliament was given far-reaching means of
exercising control over governmental activities. One of
these means entailed the appointment of an Ombudsman who
would be responsible for ensuring that the laws were adhered
to by the various administrative authorities and by the
courts.,

As with whom the proposal of a Justiteombudsman origina-

ted and exactly what was behind the establishment of the
oftice of the JO, little is known from history. However, it
is certain that the office was established against the wishes
of the Government of that time. The office was framed,
during discussions in the parliamentary committee
that- in a few hectic weeks in the spring of 1809,
when the nation was at war with Russia- was
drafting the new Constitution for adoption by
Parliament.33
This parliamentary committee announced only that the general
and the individual rights of the people should be ultimately
protected by a guardian who would be appointed by Parliament
and would ensure that judges and other officials adhered to
the laws. Thus, the office of the JO was to guarantee civil
rights,
Though at its inception, the word Ombudsman was a Scan-

danavian word which signified "a representative or agent of

33. D.C, Rowat, The Ombudsman, (Toronto: University of Toronto
Press, 1968), p. 24,




the people."34 the English-speaking world has come to trans-
late the term Ombudsman as "Parliamentary Commissioner for
Administration". However, with the progression of time and
the further dissemination of the idea of the Ombudsman, the
single word Ombudsman has been adopted for usage.

Several features of the institution of Ombudsman in
Sweden makes it unique among "grievance-handling, appeal and
investigatory bodies."” First, the Ombudsman is an officer of
the legislature and not of the executive. He is appointed by
the Legislature, is free to report back at any time and sub-
mits a published annual report which delineates the important
cases.35

The Swedish Ombudsman is elected on behalf of Parliament
by a body of 48 electors who are, themselves chosen by and
from among members of both Houses (24 from each). The Ombuds-
man is both formally and in reality entirely independent of
the Government but also of Parliament itself, for he is only
dependent on the law,

Functions of the Swedish Ombudsman

The most important aspect of the Swedish Ombudsman's
work is found in his annual official report. The lengthy
report, which is usually 400 to 500 pages, delineates the work
which the Ombudsman has done, contains an account of the
investigation he has made of the ‘condition of the administra-

2%, D, C., Rowat, The Ombudsman Plan, (Toronto: McClelland &
Stewart Ltd., 1973), Pe 2.

5' Ibid.p p- 3-

2L
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tion of the law of the Kingdom', and includes a summary of the
most important cases upon which the JO has made a ruling
during the course of the year. DMoreover, in this report the
JO expresses his opinion on the meaning of the existing laws
and statutes and on how they are to be applied. Therefore,
the report serves as a guide in the application of the law and
administration, thus making it the JO's most important means
of influencing the application of the laws in Sweden.36

Secondly, the Ombudsman is an impartial investigator
and is politically independent of the legislature. His office
is provided for in the constitution and once he launches an
investigation, the legislators cannot intervene. By tradition,
all important political parties agree on his appointment.37

The Ombudsman is both formally and in reality entirely
independent of the Government and of Parliament itself, for
he is made dependent only on the law, He decides which sub-
jects shall be investigated and frames his own decision as to
what action should be taken. This means that the Ombudsman
acts without having received directives from Parliament. His
powers, as defined in the Constitution are to supervise judges,
government officials and other civil servants with respect to
how they observe the laws and to prosecute those who have
acted illegally or neglected their duties.

Moreover, during the course of an investigation, nobody

36. D.C., Rowat, op. y Pe 25.(The Ombudsman)

cit.
37. D.C. Rowat, op. cit., p. 3-4. (The Ombudsman Plan)
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in Parliament is allowed to influence the Ombudsman to act in
a certain direction. Throughout the history of the Swedish
Ombudsman's office, there has been no evidence in the annual
reports to support the assumption that ‘'undue influences' have
ever been exerted on the Ombudsman.

When selecting the Ombudsman, the political parties in
Parliament will try to agree on his appointment. This is
done to ensure that the JO's decisions are made without regard
to political pressure and that the public may have full confi-
dence in his political independence.

With few exceptions, the Ombudsman has been chosen from
among the justices of the Swedish courts. This seems to stem
from the fact that it is the JO's responsibility to make cer-
tain that the laws were adhered to by administrative authori-
ties and by the courts. Therefore, legal training is impera-
tive.38

Thirdly, unlike the courts, the Ombudsman has no right
to annul or reverse a particular decision made by an
administrative authority and has no direct control over the
courts. His main power is the right to investigate and get at
the facts. His success, moreover, is based upon his objectivity,
competence, superior knowledge, and prestige, and when these
remain unresponsive, the mojor weapon to secure remedial
action is publicity through his reports to the legislature

38. D.C. Rowat, op. cit., pp. 24-26, (The Ombudsman)
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and to the press. He does however, have the power to pro-
secute public officials such as judges and municipal
officials for illegal acts. Although this power is seldom
utilized, its existence serves to increase the Ombudsman's
influence.39

According to the Swedish Constitution, the Ombudsman is
to "supervise the observance of laws and statutes."uo He cannot
act as a judge. Rather he acts as a supervisor and inspector.
In order to perform his supervisory duties, the Ombudsman is
given access to all documents, even secret ones, and is
entitled to be present at deliberations and decisions of all
courts and other agencies where administrative officials make
their rulings. He 1is thereby assured a complete view of all
legal and administrative activity. All officials are bound to
afford him lawiul assistance and are obliged to provide him
with all relevant information on a matter in question. All
prosecuting attorneys must perform any prosecution which he
may decree.

It is important to note that the JO does not have the
power to change the decisions of courts or of administrative
otticials, for he is not an appellate judge. Though he is
entitled to prosecute in court when errors have been commit-
ted solely because of carelessness, this power is seldom wused.
It has been found, that in a majority of cases, a public repri-
mand or criticism of a particular decision is all that is

39. D.C. Rowat, op. cit., p. 4. (The_Ombudsman Plan)

40, gemedies against the abuse of administrative authority -
selected studies, (New York: United Nations, 1964), p. 110,




necessarye.

In Sweden, judges are not exempted from the supervision
of the Ombudsman. Similarly, members of the Supreme Court
and of the Supreme Administrative Court in Sweden are, in
principle, supervised by the Ombudsman. The Constitution
presupposes, however, that no action is to be brought against
them unless a serious error has been committed; and they are
to be tried in a special court appointed according to the
rules ot the Constitution. So far, no Ombudsman has prosecu-

L2

ted a member of any of the Supreme Courts.

Supervision of Courts

The question of supervision of the courts by the Ombuds-
man is obviously of great interest and importance to students
of "Ombudsmania". The question of whether the Ombudsman
should be able to investigate the activity of the courts has
been answered differently in different countries.

In Sweden, this supervision by the Ombudsman does not
place the courts under a 'study of obedience' to the Government
or the Parliament and cannot be said to limit the fulfillment
of their role as an independent body of society. Moreover, an
examination of Swedish practice shows that there is a practical
need for supervision of the courts. For example:

A few years ago a judge, before a trial in which

he was to sit himself, was found guilty of having,
induced one of the parties, with whom he had been

41. D.C. Rowat, op. cit., pP. 25. (The Ombudsman Plan)

42, Ibid., p. III.
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acquainted with since childhood, to lend him a sum of money.
Quite recently the Ombudsman had a judge prosecuted, who

was later also found guilty, for having helped a friend of
his who was a lawyer to draw up petitions to courts, in
cases which the judge had nothing to do. In another case, a
judge who was always anxious that trials should proceed as
quickly as possible was convicted for having extracted
confessions from the accused by threatening to give them a
graver sentence unless they confessed.43

Indisputably supervision of judges cannot be dispensed
with in instances such as those stated above. The fact that
a judge is aware that he is being supervised serves to
further a loyal and conscientious carrying out of procedural
rules on his part. The point of view adhered to in Sweden on
these problems is in accordance with the principle expressed
in the Constitution; that a court should be "independent
under the laws but not sovereign above ‘chem."urLF

Fourthly, the Ombudsman possesses the power to investi-
gate on his own initiative. He can inspect courts and
administrative agencies and can take up cases based on reports
45

in the press.

Initiation of Complaints

Often the Ombudsman initiates an investigation without
being motivated by a complaint. These are undertaken on the
basis of reports on the activities of the courts and adminis-
trative officials that appear in the press. Furthermore, many
matters are taken up as the result of observations made
during inspections by the Ombudsman. Checking the work of
§¥3, Ibid., p. 112,
b4, Ibid., p. 113.

45, D.C. Rowat, op. cit., p. 4. (The Ombudsman Plan)
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officials while on an inspection tour is probably the most
important sphere of the Ombudsman's activity. The Ombudsman
personally inspects jails, mental hospitals, and guard rooms,
and he visits courts, prosecutors, police authorities and
government officials of all types. By doing so, the Ombudsman
can check to see that the cases have been legally tried and
decided upon and that prompt action has been taken. The
information revealed by these nation-wide investigations is
placed at the disposal of the country's administrative offi-
cials so they can judge for themselves what is the best
practice in a given case.

Fifthly, unlike that of the courts, the Ombudsman's
method of handling appeals against administrative decisions
is direct, informal, speedy and cheap. To initiate an appeal,
all that is required is for the complainant to write a letter.
No formal court-like hearings are held and the Ombudsman's
work is done almost entirely by mail., The Ombudsman requests
and studies departmental documents and if not satisfied that
a complaint is warranted, requests a departmental explanation.
If the explanation is unsatisfactory to the Ombudsman, he
will issue a reminder to the official and try to secure reme-
dial action, This is the most common form of intervention
today. The aim of such a reminder is not only to give the
erring official a reprimand, but also to achieve the effect
of protecting the legal security of the citizen by preventing

k6. D.C. Rowat, op. cit., p. 29. (The Ombudsman)




a repetition of the occurence by other officials. ilhere
necessary, he will also recommend changes in laws and regu-
lations, designed to remove injustices in their application.47
Sixthly, an important feature of the Ombudsman system is
that, because of the simple and cheap way in which comp-
laints are handled, many minor complaints can be satisfied.
Many cases involve no more than explaining to the bewildered
person the reasons for the decision of which he has
complained. Moreover, in many instances, the minor complaint
is often justified but hardly worth the cost of a lengthy
and expensive court procedure. Sometimes these cases indi-
cate unfounded injustices, and in such cases the Ombudsman
possesses the authority to investigate and discipline.48
Until quite recently not much was known about the insti-
tution of the Ombudsman in the Nordic countries. Although
the office of the Ombudsman has existed in Sweden since 1809
it was not until 1919 that Finland adopted the office. In
1953 Denmark joined the group. Then New Zealand followed in

1961, Norway in 1963 and Great Britain and Canada in 1967.49

Canadian Initiation of the Ombudsman

50

In Canada, nine of the provinces, with the exception

47, D.C., Rowat, op. cit., p. 4. (The Ombudsman Plan)

48, Ibid., pp. 4-5.
49, 0.C. Rowat, op. cit., pp. 60, 77, 97, 123. (The Ombudsman)

50. The following provinces incorporated the Ombudsman
institution in the following years:

Alberta 1967 Nova Scotia 1970
Saskatchewan 1972 British Columbia 1976
Manitoba 1970 Newfoundland 1975
Quebec 1968 Ontario 1975

New Brunswick 1967
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of Prince Edward Island, have Ombudsman. At the Federal

level the office exists in the Commissioner of Official

51 and the specially constituted office of the

52

Languages
Correctional Investigator. Canada still however, has no
Federal Ombudsman, for the major stumbling block appears to
be the Prime Minister's, P.E. Trudeau's personal opposition
to the idea. MNMr. Trudeau has stated that the iinister of
Justice "could very well be the Ombudsman for Canada."53
This statement reveals a complete misconception of the Ombs-
man's office on behalf of Mr. Trudeau. Surely it is evident
that an Ombudsman must be independent of the =2xecutive and
certainly a Minister could not carry out the Umbudsman's
tunction for he 1is the one who is ultimately responsible for
directing the civil service,

Despite the fact that the Prime Minister, and probably

a multitude of other people, are doubtful that the Ombudsman

institution from Sweden and the other Scandanavian countries

has any real relevance to the Canadian scene, there are some
common denominators which cannot be overlooked. In Sweden,

Denmark, Norway, Finland, New Zealand and Great Britain there

are constitutional traditions of respect for the individual

51. In 1969 Parliament passed the "Official Languages Act"
under which a "Commissioner of Official Languages" was
appointed in April 1970, The Commissioner is a
Parliamentary Officer who supervises the implementation
of the "Official Languages Act" and has powers to
investigate complaints relating to Languages policy laid
down in the Act.

52. This office was established by the Federal Cabinet on the
motion of the Solicitor General by way of Order-in-Council
in June 1973. Inger Hansen, Q.C., was appointed
"Correctional Investigator" by the Solicitor General in
June 1973 to "investigate on her own initiative or on
complaint from or on behalf of inmates" of federal peni-
tentiaries any problems within the responsibility of the

Solicitor General. She was given the powers of a Commis-
(continued)
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and administrative tribunals to which appeals can be brought
from the decisions of the authorities. However, these
countries have found that these safeguards do not provide
adequate protection for their citizens.,

In all of the above-mentioned countries, the Ombuds-
man is an officer of Parliament to, "ensure that the
executive carries out not only the letter but the spirit of
the law."54 He may on his own initiative or by written com-
plaint investigate and recommend the appropriate redress. If
he finds that laws and administrative regulations are faulty
and not being enforced, he must point them out to Parliament.
In Finland, Denmark and Sweden, he can order or institute
actions against erring officials. However, this power has
been used sparingly. In practice it has been found that the
great prestige of the office and the publicity surrounding
the Ombudsman's recommendations are more than sufficient to
obtain the desired effect without further sanctions.

Qualifications of the Ombudsman

The qualifications for the office of Ombudsman differ.
In Sweden, the Ombudsman is selected "from among jurists of
higher reputation".55 In Finland he must be a “"distinguished
sioner under Part II of the "Inquiries Act",

53. Canada, Debates, (2 nd Session, 28th Parliament, vol. III),
P 2322,

54, C. Sheppard, "An Ombudsman for Canada", McGill Law
Journal, vol. 10, 1964, p. 322,

55. Ibid., p. 322.



jurist."56 In Denmark he must have legal training, and in

Norway he must have "the qualifications demanded for a judge

57 This probably stems from the fact

of the Supreme Court."
that from a legal point of view, the Ombudsman has the power
to safeguard the law. Therefore he is selected from amongst
a group of jurists. Hence, knowledge of the law in these

countries seems to be imperative. However, there are no

such restrictions in New Zealand nor in the Canadian provin-
cial schemes, since the courts and judges do not fall under

the Ombudsman's scrutiny.

Independence of the Ombudsman

The independence of the Swedish Ombudsman from Parlia-
ment is an important facet of the scheme, Therefore, he is
granted a high salary and generous pension rights. On the
other hand, he cannot hold any other office be it public or
private,

Under the Scandanavian schemes the Ombudsman is
elected for the term of Parliament. Only for grave reasons
can he be removed, As a matter of record, '"no Ombudsman
appears to have been removed, although some have not been
re—elected."58

In all cases the Ombudsman can hire or fire his own

56. Ibid., p. 322.

57. Ibid., p. 322.

58. C. Sheppard, op. cit., p. 323.



staffs, In New Zealand the Prime HMinister can set the number
of employees and the HMinister of Finance may determine their
salaries. I would tend to contend this point since it is of
the utmost necessity that the Ombudsman remain a totally
independent figure free from the constraints of any govern-
mental organization. In the above-mentioned situation it
would be quite possible for disagreements to arise, rather
quickly. Furthermore, only New Zealand differs from the
Scanadanavian principle that neither the Cabinet nor govern-
ment officials may interfere with the Ombudsman's investiga-
tions. In New Zealand, the Attorney General may halt an
inspection or investigation, "by certifying that it would
interfere with security, foreign affairs or the prosecution
of criminals."59
In New Zealand, Norway and Denmark, the Ombudsman

may interrogate witnesses under oath and subpoena witnesses

and documents. Although officials do not have to give the
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Ombudsman intra-departmental memoranda and private evaluations,

they must allow him to make on-the-spot inspections and in-
vestigations of the courts and the various administrative
agencies.

Reports and recommendations are the major force

behind the office, for if the Ombudsman finds that a complaint

is well founded, he is entitled to make a recommendation to
the authority concerned. He may suggest that administrative

59. Ibid., p. 323.



action be modified, or as in some Scandanavian countries,
that damages or compensation be paid. DNowhere is he allowed
to order administrative action, for he can only recommend.
The influence of his office is not based on far-reaching
powers. Instead, his influence is felt as Parliament's
representative and through the weight of his recommendations.

The Ombudsman and Ontario

The Ombudsman Acts of Denmark and Sweden provide for
Ombudsman functions which are wider in scope and more far-
reaching in consequences than in Ontario, as they include
civil and military conduct. Despite this, according to the
Select Committee on the Ombudsman in Ontario, the activities
of the incumbent Ombudsmen are such that only a fraction of
the potential activities are being undertaken. For example,
the Committee notes with some satisfaction and probably for
the "eyes" of Mr. Maloney, that as a result of recent changes
in the Swedish legislation in 1975, the four Swedish Ombuds-
men have become less active in the pursuit of wrongdoings by
means of public inspections., Rather their time is now taken
up processing complaints from the public. The Committee
offers the following explanation:

This may be explained in part by the persons in

office, It also may be explained by the nature

and extent of the fiscal restraints imposed

upon the office, both internally and externally,

However, in both countries there is a very strong

sense that the Parliament has placed informal

but very real constraints upon the Ombudsman's

latitude. The desire to maintain the confidence

of Parliament pervades every aspect of the

Ombudsman functions in both countries and in the
Committee's opinion is a most significant factor



in defining the concept and role of the Ombudsmam.bO

In sharp contrast to Sweden and Denmark, the Select
Committee reports with some approval that the Parliamentary
Commissioner in the United Kingdom was created as an officer
who would be:

concerned with the investigation of acts of the
public service and the traditional role of a member
of Parliament as a 'mini-Ombudsman' for his
constituents in respect of the same acts of the
public service,.6l

Hence it was proposed that all complaints should be channelled
to the Parliamentary Commissioner only through iP‘*s. Simply,
the British Parliament had created an institution, "resting
on the principle that Parliament is the protector of the

individual against the Executive and the Ombudsman is the wea-

pon in Parliament's armory for this purpose."62

Thus an identity of the Ombudsman with Parliament was
established which is absent in Ontario. Furthermore, the
Committee emphasized, as a probable hint to Mr., Maloney that:

In Ontario we do not have the benefit of many years
of experience nor fundamental principles developed
over those years emanating from the Ombudsman's
office. ...e do, however, have the role of the
member of Parliament in the British tradition.

We also have the reaction of the members, individually
and collectively to the activities of the Ombudsman
for almost three years. That reaction has been mixed.
It has yet to cause or contribute to any concept of
what the Ombudsman should be in Ontario or how he
should relate to the Assembly.63

60, Fourth Report of the Select Committee on the Ombudsman,
tabled in the Legislative Assembly, May 18, 1978, p. 8.

61ls Ibid., p. B,
62. Ibid., p. 9.

63' Ibido, pa 9-
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To summarize, the office of the Ombudsman was created
in Sweden as a response to the intent that this office act as
a guardian of the people's rights, by preventing the abuse of
powers by the authorities. Originally the role of the
Ombudsman was conceived as that of a prosecutor in proceedings
against judges and civil servants. However, soon enough
public prosecution came to be substituted with a reminder,
the manner of proceeding against faults and negligence which
is now used by the JO in the majority of cases.

The existence of the Ombudsman, an individual independent
of the bureaucracy, to whom anyone can turn to for redress
of grievances, not only acts to sharpen the attention of the
authorities when dealing with varicus cases but also aids in
counteracting tendencies toward abuse of powers and arbitrary
decis:.ons.64

Thus the mere existence of the office serves as a
preventive effect and is similarly strengthened by the Ombud-
sman's power to institute public prosecution for faults and
negligence of a serious nature. Though this power is seldom
utilized today, for such serious faults appear to be rare,
the cases which are prosecuted by the Ombudsman are given
extensive coverage in the media and in the Ombudsman's
annual report. This serves to bring home the message to the
civil service of not overstepping their limits. Similarly,
by criticizing errors and reminding administrative agencies

64, D,C, Rowat, op. cit., pp. 40-41, (The Ombudsman)
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of the regulations in force, the Ombudsman prevents faulty

occurrences without having to resort to public prosecution.,

Thus the Ombudsman makes a substantial contribution to

better administrative practice and this improves the legal

security of the citizens.65

This chapter has dealt with the institution of the
Ombudsman in some detail, as a remedy against the abuse of
administrative authority, and an account has been given of
the supervision by the Ombudsman in some Scandanavian count-
ries,

It must be remembered that in the final analysis the
need for the protection of the individual against administra-
tive abuse by the authorities is not eliminated in any
society. The need is always alive., Hence, the need for the
Ombudsman is thus explained. Finally, three essential fea-
tures which argue for its adoption are:

a) The Ombudsman is an independent and non-partisan officer
of the Legislature, usually provided for in the constitu-
tion, who supervises the administration;

b) He deals with specific complaints from the public against
administrative injustice and maladministration; and

¢c) He has the power to investigate, criticize and publicize,
but not to reverse administrative action.66

65. Ibid., p. L41.

66. Ibid., p. xxiv.
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In this second chapter, attention will be turned to a
discussion of the origins of the Ombudsman's office in
Ontario., An historical survey is needed because very little
of a scholarly nature has been written about the office of
the Ombudsman in general, and nothing of a scholarly nature
has been written about the office of the Ombudsman in Ontario.

We shall also indicate the specific criteria and inten-
tions of the Ontario legislators who created the office.

Just as with many other legislative enactments it is impor-
tant that the intention of the formulators of the legislation
be clearly understood. It will be shown that the legislation
was too general in describing the boundaries and parameters
of the authority of the office and that this failure to do

so had the potential to lead to a clash of wills between
Arthur Maloney, the first incumbent of the office, the Select
Committee on the Ombudsman and the Ministers of the Cabinet.
In subsequent chapters we shall detail some specific examples
of these difficulties.,

Inception of the Ombudsman in Ontario

The first discussion about a Scandanavian-type Ombudsman
institution did not arise in the Ontario Legislature until
1962, The issue of, "assisting the individual in coping with
the great bureaucracy of our modern government,"67 was
raised by the Opposition Liberals and the New Democrats,

Both parties felt that "deep consideration”68should be given

67. Ontario Debates, Dec., 5, 1962, IMr. MacDonald, (New
Democratic Party., York South)

68. Ibid., Dec. 19, 1962, lr. Thompson, (Liberal)



this question, "because of the ever-growing power of our
bureaucracy."69
On December 5, 1962, iir. MacDonald (New Democratic
Party) in his concern over the old parties, namely, the
Liberals and the Conservatives, decrying the alleged lack of
concern of the individual by the socialist parties, emphati-
cally stated that:
It is the socialist parties across the world which
are coping with the problem of protecting the rights
of the individual in the kind of complicated society
we live in today. It is the socialist parties which
are taking the lead in bringing such things as, for
example, the public defender to defend a person who
has no access to defence before the courts. Bringing
in Ombudsman,.?70
On December 19, 1962, lMr. Thompson (Liberal), expounded
that every government measure should always be considered
from the aspect of its intrusion into the private life of the
individual citizen. He continued that many people had come
to him about unfair decisions on everything from welfare to
workmen's compensation and that he often wondered about the
many others who had not come to their elected member for some
reason or another, perhaps because of their lack of knowledge.
Hence, as a result of the many private citizen grievances,
he asked that deep consideration be given to the setting up of
some sort of grievance commission, as 1s done in European

countries, with the aim of finally establishing our own

69. Ibid., Dec. 19, 1962, Mr., Thompson, (Liberal)

70. Ibid., Mr, MacDonald, Dec. 5, 1962, p. 100, (New Democratic

Party, York South)
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particular kind.7l

Legislative Debate

However, it was not until 1965 that serious debate and
discussion was to take place, at which time Mr. Vernon Singer
(Liberal, Downsview) introduced a private member's Bill cal=
ling for the appointment of a "Parliamentary Commissioner"72
to "investigate administrative decisions and acts of officials
of the government of Ontario and its agencies, and to define
that Commissioner's power and duties."73 At this time lr.
Singer was involved in assembling a group of lawyers, students,
academics and interested laymen, which numbered about one
hundred people with the purpose of examining the Attorney-
General's (Arthur Wishart) estimates and coming up with a new
series of reforms, The institution of the Ombudsman was one
such proposal which was accepted and one which made it through
the deliberations of this group. During these discussions a
model Bill was drafted and submitted by Mr. V ernon Singer,

MPP, to the Speaker of the Legislature to be placed on the
Order Paper. According to Mr. Singer his draft Bill was
"modelled substantially upon the provisions contained in the
New Zealand Bill of 1962, which I have attempted to adopt to
the mood of Ontario."?4
7l. Ibid., Mr. Thompson, Dec. 19, 1962, p. 460.

72. lbid., June 3, 1965, p. 3647, Mr. Singer, (Liberal),
73

-

bid., Mr., Singer, (Liberal), Feb. 18, 1965, p. 565.

7%. Ibid., lr. Singer, (Liberal), June 3, 1965, p. 3684,

L2



The Bill was admitted to second reading. During the
course of debate on the second reading, lMr. Singer remarked:

The citizen who feels he is aggrieved should have the
opportunity to have an impartial official examine his
complaint, and a great deal of concern about govern-
ment and its size and its impersonality could be done
away with if there was such a person or such an office
available to explain to the apparently aggrieved
citizen that he is not too badly aggrieved at all.

On the other hand, and we see many of these instances
too, if the complaint is warranted the Commissioner
would make to the state or to its officials the
necessary recommendation so that the situation could
be remedied.?75

Spokesmen on the government side, such as lir, A,
Carruthers (PC., Durham), contended that such an office would
not only be difficult to control but moreover that it was
the members of the legislative assembly themselves who should
be the ones to handle citizen's inquiries and complaints. An
Ombudsman's office, would not only create an additional level
of bureaucracy with which people would have to contend but it
would also "impose a buffer or filter between the constituent
and his member."76

lir, Singer replied:

The member is limited in his time, in his capacity

and in the resources that he has available to him,

He has no right other than to ask questions until

he is blue in the face...he cannot summon anyone

before him. He cannot ask civil servant ‘X' to

come in and say why you did this. He cannot ask
for files., He cannot ask for correspondence.

75. Ibid., lr. Singer, (Liberal), June 3, 1965, pp. 2647-48,

76, Ibid., Mr, A, Carruthers, (P.C., Durham), June 8, 1965,
p. 3847,
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And I do not think that an individual member...
should have this power.77

lir. Singer concluded that,

if there was a Parliamentary Commissioner and he
felt that this type of investigation was worth
pursuing and he was given the powers that I
outlined in my Act, he would be entitled to get
those answers., He would be entitled to summon
those civil servants, to put them on oath if
necessary and be able to get at the facts and to
bring them before the public. This is what is
important about this idea and this theory that
we are advancing.?78

Despite additional supporting speeches from Ir. Ken Bryden
(N.D.P., Woodbine) and Mr., James Renwick, Q.C., (N.D.P.,
Riverdale), Mr. Singer's Bill died on the Order Paper.

Roval Commission on Civil Rights

In the next four sessions of the Legislature, Mr. Singer
continued to champion the cause of the Ombudsman, but to no
avail, The Bill fell on deaf ears. 7The government declined
to take any course of action because it contended that it
was awalting the results of the investigation into the ques-
tion of the Ombudsman, being carried out as one aspect of
the Royal Commission Inquiry into Civil Rights, under the
chairmanship of the Honourable J.C. lcRuer, a supreme court
justice, The Royal Commission was instituted on May 1, 1964
on the recommendation of the Premier, recognizing that the
evolution, development and growth of the traditional parlia-
mentary powers of the Legislature and of the administrative

77. Ibid., Mr, Singer, (Liberal, Downsview), June 8, 1963,
p. 3842,

78. Ibid., lir. Singer, (Liberal, Downsview), June 8, 1965,
p. 3842,



authority and processes of the Government, give rise to
continuing readjustment in the internal structure of society
and the need to preserve and protect basic principles relating

to the civil liberties, human rights, fundamental freedoms
78a

and privileges of the individual inherent in citizenship.
The purpose of the Royal Commission was to determine

how far there may be "unjustified encroachment on the personal

freedoms, rights and liberties of the individual."79 The

report8o released in September, 1969, was "lukewarm on the

subject of the Ombudsman,"ol

The Royal Commission stated:
Wle are not convinced that an Ombudsman is one

of the most urgent needs in the process of democratic
government of the Province. But we do think, to
paraphrase the language of Sir Guy Powles (New
Zealand's Ombudsman), an Ombudsman would be a useful
tool, We cannot put it on any higher basis than
that.82

It is the belief of the author of this thesis that the

Toronto Daily Star®s judgement about the report's "lukewarm-

ness" is subsequently correct as there did not seem to be
any noticeable demand for the creation of the Ombudsman's
office by the public.

78a, Royal Commission Inquiry into Civil Rights, Report no. 1,
vol, 1, 1968, p. 1.

79. Royval Commission Inguiry into Civil Rights, Report no. 1,
Vol. ll 1968’ po ll

80, Ibid., Part 4, Report no. 2, Chapter 92, Sept. 15, 1969.

8l. Toronto Daily Star, Jan. 22, 1971, p. 1l.

82. Royal Commission Inquiry into Civil Rights, Report no. 2,
Chapter 92, pp. 1388-89.




The Royal Commission's reasoning was that the Ombudsman
was not a substitute for a proper legal framework which pro-
vides adequate substantive and procedural safeguards for the
rights of the individual. Hence, lacking the hoped-for
endorsement from the Royal Commission Inquiry into Civil
Rights, Mr. Singer's sixth bid for the creation of an Ombuds-
man's office, during the period of the 1970 session of the
Legislature, was also unsuccessful. The seventh, eighth
and ninth Bills met a similar fate,

Adoption of the Ombudsman Elsewhere in Canada

By the time that Mr. Singer had introduced his tenth
consecutive "Parliamentary Commissioner® Bill in 1974, the
Ombudsman plan had already been adopted by six of Canada's
provinces - Alberta (1967), Saskatchewan (1972), Manitoba
(1970), Quebec (1968), New Brunswick (1967), and Nova
Scotia (1970).83 Once again, the Bill failed to attract the
support of the government,

It was not to be until a year later when the first
reference to the Ombudsman occurred in Ontario's Speech from
the Throne, on March 11, 1975, The Honourable Pauline
HMecGibbon, Lieutenant Governor, announced:

As a safeguard against the growing complexity of

government and its relationship with the individual

citizen, the government will establish the office

of the provincial Ombudsman -~ or Ombudsperson - to

ensure the protection of our citizens against

arbitrary judgement or practice.84

83. First Annual Report 1975-1976, The Ombudsman, Jan. 10,
1977, Toronto.

84, Globe and Mail, Harch 12, 1975,
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The customary silence in the crowded legislature was briefly
interrupted by lr. Singer's "solitary desk—thumping."85
Why did the government finally decide to implement the
office of the Ombudsman after iir., V. Singer had attempted to
do so for a period of almost ten years? Clearly it was Dbecause
the office of the Ombudsman was an idea whose time had come.
Simply, there was a demand for it. A precedent had been set
by six of Canada's provinces in adopting the office and it
would have been embarrassing for the Ontario government to say
no to such a timely proposal. Illoreover, it was an election
year in Ontario and the proposal for an office of the Ombudsman
was an election year "goody."

Adoption of the Ombudsman in Ontario

On Ilay 22, 1975, Premier William Davis in his address
to the Legislature expounded on the newly proposed office of
the Ombudsman and announced the Appointment of lir. Arthur
llaloney, Q.C., as the province's first Ombudsman:

Ilr, Speaker, in the Speech from the Throne on Harch 11,
the government announced its intention to establish
the office ot Ombudsman for Ontario.

The concept, which has a lengthy tradition in
Sweden, has come to be regarded as a basically sound
and useful protection and has been adopted to fit
various other systems of government, including the
parliamentary system as we know it. Some examples
are the United Kingdom and New Zealand, as well as
other provinces in Canada,

The addition of the office of Ombudsman will
add a further safeguard to the rights of the
individual which will complement the well-
established framework of existing laws that have
already made Ontario a leader in the field of
civil rights legislation. It has been and still
1s the policy of this government that the best

85, 1bid.,
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safeguards of the rights of the individual lie in good
legislation and good rules of procedure for the guidance
and direction of those who make decisions in the
administrative processes of government. As society and
government increase in complexity, it becomes apparent

that a number of complaints with regard to administrative
matters are not within the ambit of the earlier legislation.
Accordingly, we have concluded that if we are to achieve
our goal of ensuring the rights of the individual in this
area, the office of Ombudsman will be a necessary additional
tool to the already extensive programme for the protection
of civil rights which exists under the law oi this
province. Under our proposals, as in all other parliamentary
systems, the Ombudsman will have supervisory power over the
administration of justice. The principal role of Ontario's
Ombudsman will be to investigate decisions, recommendations
and acts committed or ommitted in the administration of the
work of the Ontario government. This he may do either in
response to complaints received from an individual or
organization or on his own initiative. It will be his job
to recommend appropriate action to meet each situation and
to inform the complainant of his recommendations. He will
be required to make an annual report to the Speaker of the
legislative assembly,

These principles are basic to the office of Ombudsman
in most other jurisdictions and the Attorney General (lr,
Clement) will within the next two or three days, introduce
detailed legislation.

At this time, Mr. Speaker, I am pleased to inform the
Legislature that at such time as the necessary legislation
is enacted the government will propose for consideration
of this House the appointment of one of our most distingished
citizens, Mr, Arthur Maloney, Q.C., as Ontario's first
Ombudsman. 86

After the Premier described lMr. Arthur Maloney as "one
of our most distinguished citizens" the Premier continued

as follows:

Mr. Ilaloney who was born in Eganville, Ontario, is from
a family renowned for its contributions to the political
life of Canada 2nd Ontario. His father was a Federal
llember of Parliament, and his brother and grandfather
were both members of this legislature. An eminent
lawyer, Ir, laloney himself served as a Member of the

86, Ontario Debates, Hon. William Davis, Premier, (P.C.,
Brampton), Thursday, May 22, 1975, pp. 2029-2030,




the Parliament of Canada for the Toronto-Parkdale Riding
from 1957 to 1962.

Mr. Maloney has been elected five times as a Bencher to
the Law Society of Upper Canada and is Chairman of the
Society's Professional Conduct Committee. He is a former
Director of the Harold King Foundation to assist former
prisoners or parolees from penal institutions, He served
on the advisory committee on the treatment of offenders to
the ilinister of Correctional Services and was a member of
the Parliamentary Task Force on Policing two years ago.

In recent month, Ir, laloney undertook a review of police
complaint procedures for the lletropolitan Toronto Police
Commission, the report of which was published last week.

I can think of no more suitable assessment than ilr.
Maloney's qualifications for the position of Provincial
Ombudsman and the tribute paid him by Saint Dunstan's
University in Charlottetown, which conferred on him the
honorary degree of Doctor of Laws in 1961. As part of
this citation it noted 'his outstanding services to the
cause of justice in Canada...generous contribution of
talent and time in the interest of education at all levels
in our country...(and) gratuitous assistance to the poor
at the tribunals of justice.87

The leaders of both Opposition parties not only spoke
in favour of the creation of the Ombudsman's office, but
similarly in favour of Mr. Maloney's nomination.

The Leader of the Opposition, Mr. Robert Nixon (Liberal,
Brant) reiterated the "rather enthusiastic support on all
sides for the gentleman who is going to be put forward as
the Ombudsman on the recommendation of the government."88 lr.
Stephen Lewis (N.D.P., Scarborough liest), Leader of the New
Democratic Party, commended the Premier on his "splendid
appointment."

On llay 27, 1975, the Honourable John Clement, Provincial
Secretary for Justice, introduced for first reading the Bill
87. Ibid., May 22, 1975, p. 2030,

88. Ibid., lay 22, 1975, p. 2032,
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to create the office of the Ombudsman for the province of

Ontario - Bill 86, An Act to provide for an Ombudsman to

Investigate Administrative Decisions and #cts of Officials

of the Government of Ontario and its Agencies, the shortened

title being The Ombudsman Act, 1975. (see Appendix A)

In presenting the Ombudsman Act +the Hon. John Clement

who was then the Attorney General said:

With three years of experience behind me, 1t now
appears that there are some areas in governmental
administration which are not subject to the mandate
of the existing legislative program. It is the
view of this government that the office of Ombudsman
can serve a useful purpose as a safeguard in addition
to and not in place of those safeguards established
under the program of civil rights legislation
introduced in 1971. (In 1971, the Statutory Powers
Procedure Act, the Judicial Review Procedure Act
and the Civil Rights Statute Law Amendment Act
were enacted. They formed a code of administrative
law procedure which was designed to reinforce the
rights of the individual whenever they came into
contact with the many administrative processes of
modern day government within the Provincial jurisdic-
tion., Despite the fact that these laws were enacted
in 1971, the Legislature was still dissatisfied with
the fact that all the necessary gaps in reinforcing
the rights of the individual had not been filled.)
+esAccordingly, we have concluded that if we are to
achieve our goal of insuring that the rights of the
individual are safeguarded wherever they come into
contact with the administration, the office of
Ombudsman will be a necessary additional tool to
the already extensive programme for the protection
of civil rights which exists under the law of this
province, Theretfore, in bringing this bill forward,
we are simply recognizing that there are still
areas ot administration in governmental processes
which can be improved and for which there must be
some vehicle tor redress., The Ombudsman will pro- 89
vide that vehicle for the citizens of this province.
89. Ibid., Hon. John Clement, Attorney General, Hansard no.
57. pPp. 2214-15.




On Tuesday, June 10, 1975, [ir. Clement moved second
reading of Bill 86. Debate on the second reading continued
until June 19, 1975.

The ilember from Ottawa-zZast, lr. Albert Roy, Liberal,
accredited the government's acceptance of the Ombudsman
concept to Verne Singer.

I think it is certainly to his credit and through

his persistence that the government finally not

only saw the wisdom of his legislation, but saw

that it was a politically attractive measure as well,

I think he deserves a lot of credit and that should

be pointed out. 90

Similarly, Mr. Lawlor, (N.D.P., Lakeshore), commended
Mr., Singer, "for the fight virtually amounting to a crusade,
that brought the Legislation before the House.

#hen asked just why he persisted in raising his Ombuds-
man bill ten times during the course of a nine year period,
Mr, Singer replied that it was important enough for him to
have done so, since it was imperative that citizens have a
method of dealing with the faceless and nameless civil ser-
vants. In many cases, people seeking redress for their
personal grievances could obtain no facts as to what happened
to their particular case. The Ombudsman could be one insti-

tution which would aid in alleviating these problems.

Unanimous Support of the Ombudsman Bill

svery member who participated in the debate supported
the creation ot the oifice and the nomination tendered by the
Government. The calibre ot presentations during the debate
was 1mpressive since it was obvious that some of the members

90, 1lbid., ir. Roy, (Ottawa Zast), Tuesday, June 10, 1975,
Hansard no. 71, p. 2811.

91, lbid., HMr. Lawlor, (Lakeshore), p. 23812,

w91
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had given much serious thought to the office of the Ombudsman
and to their concept of what it was, what it ought to be and
how it ought to function. In addition, the members who spoke
in the course of the debate made many carefully considered
suggestions regarding the organization of the Ombudsman's
office and also expressed the hope that in establishing the
office, lr. Haloney would consider and make reference to thelr
remarks.

A particular concern to a number of members and one

92

which was expressed by MMr. Singer was that the province of
Ontario is pluralistic in its makeup; not only is it a com=-
ponent of a country that in its origin was bilingual and
bicultural - but it is also made up of people of many races,
colours, creeds and occupations. The Ombudsman, Mr. Singer
said, should specifically endeavour to ensure that his office
is staffed such that those with a linguistic facility in a
language other than French or English would be able to com-
municate with the office in the language of his or her
preference.

lir. George Samis (N.D.P., Cornwall), added:

Cn behalf of Franco-Ontarians in Eastern Ridings

and in my riding, I would hope that all of the

services and facilities of the Ombudsman‘'s office

would be done in French as well as in ZEnglish,

I realize here in Toronto we have other languages

as well, I would hope that within the office

92. Ibid., Mr. B. Singer, (Liberal., Downsview), June 12, 1975,
pp. 2880-2881,



there would be French speaking staff to service the complaints
and problems of people who can speak £Znglish but who are not
very comfortable in =Znglish and would much rather do it in
French since they can explain their cases and their problems
much more easlily in French. I would hope that we would
provide them with that service in their native tongue.93

Furthermore, Mr. Singer, (Liberal., Wilson Heights),
and other members expressed the hope that while the statute
provides that complaints be in writing, the Ombudsman would
not be overly rigid about this particular requirement, but
might provide assistance to those who might have difficulty
in drafting a formal complaint.

While the Bill says complaints should be in

writing, I think he (the Ombudsman) should have

available in his office, wherever, it is, people

who can write out complaints for other people

who want to complain but who can't write properly.

A lot of people have difficulty expressing themselves.
- There are a lot of people who want to complain, who

might be unjustly treated, and who will need assis-

tance in drafting a formal complaint.g4

Another item of concern was that the facilities of the
Ombudsman's office should serve the less privileged groups.
Mr, Patrick Reid, (Liberal., Rainy River), explained:

We don't have to get to the lowest common denominator
but surely the people who are going to be served by
this Bill primarily are the poor people, the more
illiterate people, the people who can't afford a high
class lawyer such as the Attorney-General was or as
some of my colleagues were. The people mainly
affected would ordinarily not go to a lawyer because
they could not afford that advice.

+e.They are people who wouldn't know that they should
contact their provincial member of parliamnet to see
if he could help them. They might be people who once
have been rebuffed by some minor official, who would
be frightened of pursuing their case, whether it was
just or fair or not.95

94. Ibid., HMr. B, Singer, (Liberal, Downsview), June 12, 1975,
p. 2880,
95. Ibid., lir. Reid, (Liberal, Rainy River), June 10, 1975,

p. 2842,
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Still another recurring theme during the debate was
that the Ombudsman should always keep in mind that he is the
Ombudsman for the entire province of Ontario. Though his
office will be in Toronto, he must always bear in mind that
there are millions of citizens of the province for whom
Toronto is not easily nor realistically accessible. Accord-
ingly, the Ombudsman and his staff should ensure that they
make themselves available to those people who would other-
wise find it extremely difficult and inconvenient to visit
the Ombudsman's office.

lir, James Renwick, (N.D.P., Riverdale), recommended
that:

it is essential that the Ombudsman be prepared
to travel to various parts of the province
where he may be needed. It should almost be
set up like a circuit so that he visits these
places with some regularity. He should have
an advance party which could talk to and advise
people in these various parts of the province
of his coming.96

Mr., George Samis, (N.D.P., Stormont), added:

that the Ombudsman should be accessible to
people in every region of the province. The
hope is expressed that the Ombudsman will not
become part of the Toronto bureaucracy and
just another wing of the civil service. The
Ombudsman should schedule periodic tours of
the province and he should ensure that his
staff will be able to work as well in French
as in English.97

96, Ibid., Mr. J. Renwick, (N.D.P., Riverdale), June 12, 1975,
p. 2889,

97. Ibid., Wr, G, Samis, (N.D.P., Stormont), June 12, 1975,
p. 2886-87,



llr. Floyd Laughren (N.D.P., Nickel Belt), reinterated
that the Ombudsman's office should be accessible., "1 think
that the office of Ombudsman should be a very, very public
office." TFurthermore, the member advocated the setting up
of regional offices, with at least one being situated in
Northern Ontario. There should, in addition be a mobile
type of oftice tor the areas in the very northern parts of
the province.98

ilr. Renwick added that,

With a province of this size I think it is

going to be extremely difficult for people who

don't live in metropolitan Toronto to under-

stand why his office, for example, 1s going

to be in metropolitan Toronto. He is there to

facilitate the public in correcting wrongs of

the administration of the province of Ontario, 99
and there are a lot of people outside of Illetro.

Still another suggestion which arose out of the debates
was that in order to promote greater effectiveness and
efficiency in the office of the Ombudsman, consideration
should be given to the possibility of setting up or creating
special departments which would ultimately have the respon-
sibility for special problem areas such as Workman's Compen-
sation and Corrections, Mr, Floyd Laughren (N.D.P., Nickel

Belt), thought it would be prudent "to set up within the

Cmbudsman's office, specific sections of departments to over-

see certain areas where there would be a steady stream of

98. Ibid., Mr. F. lLaughren, (N.D.P., Nickel Belt), June 12,
0

29, I llr. Renwick, (N.D.P., Riverdale), June 12, 1975,




complaints."loo

Moreover, in the course of resolution of problems, Ilr.
Bernard Newman (Liberal., /indsor-Walkerville) stressed, "that
the Ombudsman should always strive to make suggestions to
government agencies for the improvment of their methods of
dealing with the public."10l

Areas Outside the Ombudsman's Jurisdiction

Finally, there were a number of references in the debate
to the fact that there would be a considerable number of
cases which would be brought to the Ombudsman which would be
totally outside his Jjurisdiction; cases falling outside the
provincial jurisdiction, itor example. ''he members were
hopeful that complainants within this category would not
have a 'deaf ear' turned to their problems, simply because
their complaint was outside the Ombudsman's jurisdiction. I[ir.
Renwick suggested that the office have a referral service for
complaints outside the Ombudsman's jurisdiction:

I am hopeful that the Ombudsman-designate will

read what's being said in the debate, but I

think it's very important that he not feel

constrained about questions such as, 'Who has

got standing to come to me with a complaint?

He should be open to hear complaints from any

sector, He may have to decide ultimately that

he hasn't got jurisdiction for other reasons,

but not for the purposes of initiating the

complaint, Indeed, as I would see it, it may

100, Ibid., #r. F, Laughren, (N.D.P., Nickel Belt), June 12,
1975, p. 2876,

101. Ibid., Iir, B, Newman, (Liberal., Windsor-Walkerville),
June 12, 1975, p. 2884,



very well be, with the multitudinous numbers of proceedings
that are available in the province in various situations -
whether it is to a licensing tribunal or whether it's under
the Judicial Review Procedures Act or under the Statutory
Powers Procedures Act, or some other method; or to the courts
directly - that in a sense, the job of the Ombudsman is
equally not only to investigate complaints which are within
his purview, but also to assist the citizen in selecting the
proper forum within which his particular complaint can be
investigated, if it can be investigated at all.,

In cases where he lacks jurisdiction, the Ombudsman
should be quick to ensure that people who feel aggrieved are
channeled into the proper agency in order that their problem
might be dealt with.102

Relations Between the Ombudsman and PP's

One final reference which arose during the course of the
debate was that the individual members of the legislative
assembly should be able to bring complaints to the Ombudsman
directly and similarly, that the members should work with the
Ombudsman, Mr. Michael Cassidy (N.D.P., Ottawa Centre)
emphasized: "There should be access for [PP's who should be
allowed to have standing and should also be able to bring
matters directly before the Ombudsman, rather than only indi-
rectly in helping their consti‘cuents."lo3

Additionally, Ilr. Renwick felt that the Ombudsman should
be able to report of the Legislature on the affairs of his
office when and as he sees fit.

Jhat I am saying is that the Ombudsman, [Ir. Ilaloney,

should not only be able to make his annual report to

the assembly, but as he sees fit, make such other

102, Ibid., Mr. Renwick, (N.D.P., Riverdale), June 17, 1975,
p. 3089,

103. Ibid., ir. Cassidy, (N.D.P., Ottawa Centre), June 10,
1975: p. 2850,
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reports as he wishes to make.104

The debate on Second Reading concluded on June 19, 1975.
Third Reading took place on June 27, 1975. Then, on July 3,
1975, Bill 86 received Royal Assent, and was proclaimed in
force on July 10, 1975. (A copy of this Act is included in
Appendix "A"),

Appointment of A, l[laloney as Ombudsman

On July 4, 1975, the members of the Legislature, by
unanimous resolution requested of the Lieutenant-Governor-in-
Council, the appointment of Mr. Arthur aloney, Q.C.,, as
Ombudsman for the Province of Ontario. At the time of lir.
Arthur laloney's swearing-in, held in the Legislature on
October 30, 1975, Her Honour Pauline licGibbon addressed the
Speaker of the House:

Mr. Speaker, I am pleased to inform you, and
through you the assembly, that I have approved
the order passed by my executive council in
accordance with the address of the assembly...
It is with great pleasure that in the name of
Her Majesty, I express thanks to lir, Maloney
for accepting the very onerous responsibility
of his new office., This is a very historic
occassion in the life of the province and its
people, whose interest will be better served
because of the Ombudsman's availability to all the
citizens of the province.l05

The last word came from the Speaker of the House, the
Honourable R,D. Rowe:

104, Ivid., lir. Renwick, (N.D.P., Riverdale), June 12, 1975,
e 2911,

105. Ibid., Honourable P.ll. ilcGibbon, Lieutenant-Governor of
Ontario, October 30, 1975, p. 113.
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Today we have inaugurated a new parliamentary

office in Ontario. I share with all my colleauges

in the House the sure knowledge that the Ombudsman

will act with diligence and impartiality. The

Legislature wishes him well,106
:Jith these words, the office of the Ombudsman finally came
into existence in Ontario.

In summarizing, we have seen in this chapter that the
road travelled in attaining the Ombudsman institution within
the province of Ontario has in fact been a long and arduous
one. It has been shown that not until 1965 serious debate
and discussion of the Ombudsman institution took place, when
iir, Vernon Singer introduced the first of his ten unsuccessful
private member's Bills calling for the appointment of a
"Parliamentary Commissioner."

Finally on March 11, 1975 the first government support
of the Ombudsman occurred in Ontario's Speech from the Throne
and was supported by the leaders of both Opposition parties.
Then, on July 3, 1975, Bill 86 received Royal Assent and was
proclaimed in force on July 10, 1975.

In retrospect, although the Ombudsman Bill was given a
thorough debate clause by clause insofar as the practical
implications of various key sections were concerned,

there was never, at that time, a clear statement

from the Legislature to indicate what role the

Ombudsman should play within the system of Govern-

ment in Ontario or in what context the Ombudsman

was expected to perform that role...At the time

106, Ibid., Honourable R.D. Rowe, Speaker of the House,
October 30, 1975, p. 118,



the Act was introduced there was a lack of understanding of
what an Ombudsman was, how an Ombudsman should function in
Ontario, and significantly, what the implications would be
of an Ombudsman functioning in Onatrio.l07

Hence, when Arthur Haloney was sworn into office in
October, 1975, he was virtually left to his own resources to
create, organize and structure the Ombudsman's office. uore
importantly, "he was left to his own resources to interpret
the obligations imposed upon him by statute and thereafter
to implement those obligations in the performance of his
runctlons."lo8

In contrast to the Parliamentary procedure utilized in
Ontario, countries such as Zngland and Israel, conducted a
Parliamentary study which thoroughly canvassed the signifi-
cant issues, namely, the necessity of an office and the most
appropriate concept of an Ombudsman within the particular
parliamentary system, preceded the creation of the Ombudsman's

109 This was not done in Ontario.

office.
The Select Committee on the Ombudsman in Onatrio, though,
through its Chairman did write to all [lFP's on December 22,
1976 requesting that they provide the Select Committee with
their comments and observations on the role and operation of

the office of the Ombudsman. However, the Committee received

107. Fourth Report of the Select Committee on the Ombudsman,
tabled in the Legislative Assembly on lay 18, 1978, p. V.

108, Ibid., pp. V-VI.

109. Ibid., p. V.
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responses only from 5 Cabinet linisters and 11 back bench

members of Parliament.llo

Subsequently, when the performance of the Ombudsman and
his office was scrutinized by the press, the legislature and
the Select Committee, they were criticized whenever a matter
fell short of or exceeded expectations. The Ombudsman
himself conceded that some of the criticism was in fact justi-
fied., According to the fourth Report of the Select Committee,
though,

That is not the point. Without affording him the
benefit of those definitions, interpretations,
objectives and some explicit guidance, it is unfair
to expect a particular standard of performance

of the Ombudsman; to demand that the Ombudsman stay
within the bounds of his jurisdiction; and to

ask that the Ombudsman develop appropriate relation-
ships within those segments of society touched by

his function and at the same time to criticize him
and his office for failure to adhere to those
expectations., Unless and until the Legislature, with
the assistance of this Committee begins to formulate
these matters, the Ombudsman will continue to perform
in a shadow of a doubt, and the public will ultimately
suffer.111

Hence, we can see that in fact the legislature was too

general in describing the boundaries and parameters of the
authority of the office of the Ombudsman and that this failure

to do so had the potential to lead to a clash of wills be-
tween the Ombudsman, the Select Committee and the liinisters
of the Cabinet. In subsequent chapters we shall detail some
specific examples of these difficulties,

110. Second Report of the sSelect Committee on the Ombudsman,

tabled in the Legislative Assembly on idarch 28, 1977, p. 111,
Ihe replies by party were 3 N.D.P., 2 P.C. and 6 Liberal.

111, Fourth Report, op. c¢it., p. VI.
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The purpose of this chapter will be to examine the role
and function of the Ombudsman., Particular attention will be

paid to an examination of the Ombudsman's jurisdiction, the

formal powers of the Ombudsman, the question of the Ombudsman'

relationship with the elected members of the Legislature, the
limitations of the Ombudsman's powers and the additional
powers which the Ombudsman intends to seek., In doing so, 1t
will be shown that the defects in the legislation, particu-
larly in respect to the powers and the authority of the
office of the Ombudsman have led to an increase in tension
between the Ombudsman and the Legislature.

Functions of the Ombudsman

The basic function of the Ombudsman'®s office is set out

in section 15(1) of The Ombudsman Act, as follows:

The function of the Ombudsman is to investigate any
decision or recommendation made or any act done or
ommitted in the course of the administration of a
governmental organization and affecting any person or
body of persons in his or its personal capacity.l12

Simply, The Ombudsman Act, enacted in 1975 provided that

the Ombudsman would have the power to investigate any decision
or recommendation of any governmental organization of the

Frovince of Ontario either upon receipt of complaints from

affected persons or on the decision to conduct an investigation

on his own initiative. Generally, complaints can be brought

112, 3il1l 86, an Act to provide for an Ombudsman to investi-
gate Administrative Decisions and Acts of Officials of
the Government and its Agencies, The Hon J.T. Clement,
attorney General, printed by J.C. Thatcher, Queen's
Printer for Ontario, Toronto: 1975.
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to the attention of the Ombudsman directly by people who feel
that they have been aggrievedby the bureaucracy; they can be
brought to him by the elected llembers of the Legislature;
lastly, the Ombudsman can conduct an investigation on his own
initiative, providing the case falls within the Ombudsman's
jurisdiction.,.

Employees

113 Arthur

Thus, under section 8 of the Ombudsman Act
Ilaloney was authorized, with the approval of the Lieutenant
Governor in Council, to employ such officers and other employees
as he considered necessary, and to fix their salaries and
renumeration. It was understood that he was not to be a part
of the civil service, which in fact was the body that he was
set up to survey. He was not answerable to government - he
was only answerable to the Legislature since the Ombudsman is

a creature of the Legislature and reports directly to it.

The Ombudsman and Provincial Correctional Institutions

Furthermore, the Act provided that letters addressed to
the Ombudsman from inmates of provincial correctional institu-
tions and from patients of provincial psychiatric facilities
must be forwarded to the Ombudsman's office unopened., It is

perhaps ironic, but whereas The Ombudsman Act recognizes the

privacy of mail from the above-mentioned institutions there

is no corresponding statutory proviso for the privacy of mail
received by inmates or patients from the Ombudsman's office,
Recognizing that the spirit of the Act demands such protection,
this obvious oversight was brought to the attention of the

113| Ibidoy ppc 2"30



heads of the Ministries involved, resulting in a gentleman's
agreement to give effect to that spirit until the necessary
amendment to the statute could be brought about.llLL

Immediately following an investigation, and after having

formed an opinion that the act, omission, etc., was within

section 22(1) of The Ombudsman Act, the Ombudsman can recom-

mend appropriate remedial action,
including reconsideration of decisions, rectification
of ommissions, alteration of practices, reconsideration
of existing law and generally anything which will lead
to fair, Jjust and responsive administration.ll5
However, as opposed to the Swedish Ombudsman, Bill 86 does
not grant the Ombudsman the power to prosecute or commence
disciplinary proceedings. Though the Ombudsman has no power
to enforce his decisions, he can publicize instances in his

annual report where action has not been taken, Thus persua-

sion and publicity remain his key weapons.

64

Right of Appeal by the Ombudsman to the Premier and Legislative

Assembly

Furthermore, if the Ombudsman's recommendations are not

pursued, he then may resort to reporting directly to the

Premier and ultimately to the legislative assembly. lloreover,

according to the Act, the Ombudsman is required to inform
complainants of his recommendations to the administration or

114, An Overview of the Office of the Ombudsman, (Toronto:
The Ombudsman's office, June 1976), p. 3.

115, Notes For the Hugh C, Arrell IMemorial Lecture, delivered
by Arthur ilaloney, @.C., Ombudsman of Ontario, Thursday,
January 29, 1976, to the School of Social Vork, lcllaster
University.
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of his decision not to investigate or not to proceed further
with an investigation of a particular complaint. In addition,
the Ombudsman is required to report annually upon the affairs
of his office to the Speaker of the Assembly, who in turn
will cause the report to be presented before the Assembly.116
Arthur iialoney has interpreted this requirement of filing an
annual report as a minimum requirement and therefore he is
not precluded from tiling reports in special cases as was
117

done in the North Pickering Case.,

The Ombudsman and Bureaucracy

Before subsequent investigation of any matter the
Ombudsman is required to inform the head of the governmental
organization affected of his intention to investigate. The
investigation itself is to be conducted in private so as to
ensure confidentiality. Ioreover, if the possibility exists
that the Cmbudsman's report or recommendation may adversely
affect any governmental organization or person, the Ombuds-
man must allow the organization or person an adequate
opportunity to present the opposing side of the story.

Independence of the Ombudsman

Provisions of The Ombudsman Act regarding appointment,

tenure, staffing and financing insure the independence of

the Ombudsman. He is appointed by the Lieutenant Governor

in Council on the address of the Assembly for a term of ten

116, Ibid., Bill 86, p. 3.

117. For those interested in pursuing this complicated issue,
see the extensive reports of this in the two annual

reports of the Ombudsman and the four reports of the
Select Committee on the Ombudsman.
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years, He may employ such people as he consilders necessary
for the efficient operation of his office and may determine
their salaries as well as terms and conditions of employment,
subject to the approval of the Lieutenant Governor in Council.
This is a necessary and important part of the Ombudsman's
provisions since it ensures the independence of the Ombuds-
man., 1f, for instance, the Legislature was responsible for
stafting, a conflict of interests could invariably arise,

His proceedings and decisions are not open to challenge in
any court of law, except for lack of jurisdiction, and as
long as he carries out his duties and functions in good faith,
no civil suit can be brought against him or any of his staff.
Simply, the Ombudsman's powers may only be exercised during
the course of an investigation which is within his jurisdic-

tion, as set forth in The Ombudsman Act. He would be guilty

of an improper exercise of his powers were he to utilize
them to attempt to investigate an action made, for instance,
in the private sphere, in the course of the administration
of a federal governmental organization or likewise, at the
municipal level,

General Powers of the Ombudsman

In order to insure his effectiveness, the Ombudsman has
been granted broad powers to compel the giving of evidence,
to enter upon any premises occupied by a governmental organi-
zation and to delegate his powers to persons holding office
under him. This last point is important as a pragmatic con-

sideration since the Ombudsman's duties and responsibilities



do not permit him to become intimately involved in the
investigation of every case which reaches his office, As
regards the testimony of any person given in the course of
an inquiry or proceeding before the Ombudsman, his or her

testimony is protected by The Ombudsman Act and consequently

no prosecution under a provincial act can be brought against
any person for complying with the requirement of the Ombuds-
man respecting the giving of testimony.

The Ombudsman and the Courts

Consistent with the traditional principle that indivi-
dual rights are best protected by legislation providing

procedural safeguards, The Ombudsman Act does not give the

Ombudsman jurisdiction where the law has provided a right of
appeal, review or some other adequate remedy on the merits
of the case, until all appropriate avenues have been exhausted
or until the time of appeal has expired.

as regards the question of jurisdiction granted by the
Legislature to the Ombudsman, it is one which not only con-
cerns the Ombudsman and his staff, but similarly concerns
every citizen of Ontario. However, since the inception of
the office, it has become more than evident that the parameters
of the Ombudsman's power are virtually unknown to the general
public, Therefore, I will outline in as simple terms as
possible, the jurisdiction of the Ombudsman of Ontario.

Restrictions on the Ombudsman's Jurisdiction

Generally, anyone with a grievance against the provincial

government can ask for a free, thorough and impartial assess-



ment by the Ombudsman. However, the Ombudsman cannot move
beyond the sphere of provincial affairs, accept complaints
until all other avenues of appeal have been tried, or make
binding decisions.

The Ombudsman's jurisdiction, however, is narrowed by

section 14 of The Ombudsman Act which states that:

This Act does not apply:

a) to judges or to the functions of any court; or

b) to deliberations and proceedings of the Executive
Council or any committee thereof.118

In essence, according to section 15 (4) (b), what this means

is that the powers of the Ombudsman do not apply to the courts,

judges, cabinet and cabinet committees or to any legal
advisor to the crown. Similarly, as was already mentioned,
the Ombudsman is precluded from investigating a decision,
recommendation, act or ommission where there is a statutory
right of appeal or objection, or a right to apply for a hear-
ing or review on the merits of the case to any court or
tribunal constituted by or under any Act until that right of
appeal or objection or application has been exercised or the
119

time for its exercise has expired.

Discretionary Powers of the Ombudsman

Furthermore, the Act also grants certain discretionary
powers to the Ombudsman in that he may refuse to investigate
-a matter further if it appears to him that under the law or
existing administrative practice, there is an adequate remedy
for the complaint, whether or not the person has availed him-

self of 1t, or that, having examined all the pertinent
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circumstances of the case, further investigation 1s totally
unnecessary. Also, the Ombudsman is given the discretion of
either not deciding to investigate a particular case at all,
or deciding not to investigate further, if the complaint
relates togmatter of which the complainant has had knowledge
tor more than twelve months or if, in the opinion of the
Ombudsman, the subject matter is trivial, frivolous or vexa-
tious or not made in good taith, or if the complainant does
not have a sufficient personal interest in the subject matter

120

of the complaint.

One phrase in section 1 of The Ombudsman Act, on which

the entire question of the Ombudsman's Jurisdiction is hinged
is the term "governmental organization" and it is defined in
the Act in section l(a) where: "governmental organization
means a [linistry, commission, board or other administrative
unit of the Government of Ontario, and includes any agency
wit2l

thereof,

Determination of Jurisdiction

vilhen a complaint is made against a particular body a
determination must be made as to whether or not it is within
the Ombudsman's jurisdiction to investigate the complaint.
While the Jurisdictional determination 1s relatively simple
where the organization complained of 1s a board or commission
such as the Ontario Relations Board or the Ontario Police
120. Ibid., Ps 5.

121. Ibid., p. 1.



Commission, the question of whether such bodies as the Ontario
Zducational Communication Authority and the Alcoholism and
Drug Addiction Research Foundation are governmental organiza-
tions raises complicated matters of legal research.

For example, The Law Society of Upper Canada is clearly
not a ministry, commission or board of the Government of

Ontario, and an analysis of The Crown Agency Act, The Law

Society Act, and relevant case law shows that it is neither an

administrative unit nor an agency of the Government, despite
its responsibilities for administering the Ontario Legal Aid
Plan.l22

In each particular case researched by the Research Direc-
torate, a memorandum 1s retained on the subject for a kemoranda
of Law Book. These memoranda enable the Ombudsman's staff to
determine jurisdictional questions where a matter has been
previously considered. Such a procedure is necessary, for

the Legislature did not provide the Ombudsman with a list of

Ontario's governmental organizations.

Use of Courts to Determine Jurisdictional Questions

From the aforementioned cases we can see for ourselves
that the entire question of determining what is and what is
not a Crown Agency 1s quite a complicated case. In drafting

The Ombudsman sct 1975, the Legislature was fully aware that

1t would not always be possible or desireable for the Ombuds-

122, First aAnnual Revport, 1975-1976, 'he Ombudsman, Toronto,
Ontario, January 10, 1977.
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man to determine definitively whether or not he had juris-
diction in a certain matter. ‘Lherefore, it provided the
Ombudsman with an avenue of access to the courts of Ontario
on questions of Jurisdiction. Section 15(5) provides that:

If any question arises whether the Ombudsman has

jurisdiction to investigate any case or class of

cases under this aAct, he may, if he thinks fit,

apply to the Supreme Court for a declaratory

order determining the question.l123

Similarly, section 24 of the Act provides an alternative
route to the courts on jurisdictional questions, stating
that:

no proceeding of the Ombudsman shall be held for

want of form, and, except on the ground of lack

of jurisdiction, no proceeding or decision of the

Ombudsman is liable to be challenged, reviewed,

quashed or called in question in any court.l24
Simply, the Ombudsman's proceedings and decisions are not

open to challenge in any courts of law, except for lack of

=y

jurisdiction. As of yet, Ontario's first Ombudsman has not
approached the sSupreme Court for a declaratory order or for
any other remedy since he assumed the duties of the Ombudsman.
However, an application for a declaration in respect of the

Health Disciplines 3Board is pending.

Specific Powers of the Ombudsman

Let us now examine the types of powers that have been
granted to the Ombudsman. Theoretically, the Legislature

has granted the Ombudsman as set forth in The Ombudsman Act

123. Ibid., Bill 86, B, %.

124, Ibid., pp. 2-4,
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express powers, powers which are explicitly provided for by
the Act. However, we must also consider the powers which,
although they have not been explicitly provided by the Act,
are nevertheless implied. First let us deal with the Ombuds-
man's express powers,

Collectively, the express powers which have been given
to the Ombudsman by the Legislature are the formal powers,
"which the llembers of Parliament, in their wisdom, thought
that the Ombudsman might need to carry out his function as
prescribed by the Ombudsman Act."125

These powers include:

(a) The power by summons to compel attendance of any complai-
nant, any person who is an officer or employee or member of
any governmental organization or any person who in the
Ombudsman's opinion is able to give any information relating
to any matter that is being investigated by the Ombudsman:
(b) The power to compel the production of documents by
summons or otherwise from any of the above-mentioned persons;
(c) The power to administer an oath to and examine such
persons:

(d) The power, upon notice, to enter upon any premises
occupied by any governmental organization and inspect the
premises and carry out any investigation within the Ombudsman's
Jurisdiction;

125. $pe§ch on "The powers of the Ombudsman and their

Judlclous use", given by llr. llaloney to the Canadian

Regional lleeting of the International Ombudsman

Conference on September 8, 1976, at Zdmonton, Alberta.,
Pe 2,



(e) The power to hear or obtain information as the Ombudsman
thinks fit, including the power to hold a hearing;
(f) The power, at any time during or after an investigation,
to consult any ilinister who is concerned in the matter of
the investigation;
(g) The power to refer the matter to the appropriate authority
if, during or after an investigation, the Ombudsman is of the
opinion that there is evidence of breach of duty or of mis-
conduct on the part of any officer or employee of any
governmental organization.126

From this, there would appear to be little doubt that
the Ombudsman's powers make him very unique. By delineating
the above "express powers" we can see for ourselves that the
Ombudsman does in fact differ from the traditional methods of
handling grievances but most importantly, that he possesses
certain advantages over these methods., The greatest single
advantage is the principle of impartial investigation.
Although the Ombudsman is an officer of the Legislative
Assembly, he is a-totally independent figure free from the
entanglements of any governmental administration.

The members of the legislative assembly could have in
theory conferred these extensi&e powers upon themselves

rather than on the Ombudsman, had they so wished., But the re-

]
Hn
(@]

sult of each member of the Legislature having these speci

126, Ibid., Bill 86, pp. 6-7.
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powers, to enter government offices, seize and appropriate
files, hold hearings etc., would create an unimaginable kind
of chaos. Hence, the Legislature, in its wisdom collectively
decided to confer the above-mentioned powers on an Ombudsman,
who as an officer of the Legislature, would be responsible
directly to it, and would exercise these powers in trust for
all the members of the Legislature, "the beneficiaries being
127

the citizens of the province."

The Ombudsman as a Creature of the Legislature

Before proceeding with our discussion of the Ombudsman's
powers, let us explore more fully the most pertinent question
of the Ombudsman's relationship with the elected Ilembers of
the Legislature. First and foremost the Ombudsman was created
by the Legislature. The government did not appoint him. The
government submitted the nomination of Arthur llaloney to the
Legislature and his appointment was made unanimously by
them. The Ombudsman then, is a functionary of the Legisla-
ture's making. He is answerable and responsible to them.

His annual Report is to them and his budget is approved by
them, He is removable at any time for cause, for example, if
he neglects to perform the functions of his office, by the
Lieutenant Governor in Council on the address of the assembly.

The Relationship of the Ombudsman and the Legislature

The nature of the Ombudsman's relationship with the

127. Ibid., Speech on "The powers of the Ombudsman and their
Judicious use.", p. 4.



Legislature is even further manifested by reason of the fact
that the Premier, at ilr. Arthur [aloney's request, granted
office facilities in the Legislative Building itself, so that
the Ombudsman's oftice would be readily accessible to all the
Ilember's of the Legislature and to any person who might come
to Toronto to visit their particular member and who wished
to arrange a meeting either with the Ombudsman or with a
member of his staff, However, the main oftices are separate
from Queen's Park, illustrating the separateness from the
Legislature and the bureaucracy.

1t follows therefore, that each of the elected members
is an Ombudsman in his own right. They are the Ombudsman's
tellow Ombudsmen, Consequently, the Ombudsman's office
should be available to each of the elected representatives
in assisting their own particular constituency problems.,
Within the first year of the Ombudsman‘’s existence, this pur-
pose became increasingly apparent to the elected members as
they began to turn to the office for assistance in the reso-
lution of their problems., Within the first reporting period
of the Ombudsman from llay 22, 1975 to July 10, 1976, 433
complaints emanated from this office and it was estimated
that 134 of these complaints were sent through the elected
members, Uith further evolvement of the office, many hours
of time will be saved for the elected members as they will be

able to devote more of their time to pressing matters such as

before the House and in the end to service of their own

constituents.,



Yolume of Complaints

Since the volume of business of the elected member is
invariably going to increase in magnitude, it will become
increasingly important that he have the assistance of the
Ombudsman to help him resolve the ever increasing number of
problems which will be brought to his attention., It is the
Ombudsman's personal desire to aid the elected member, since
1t was the intention of the government and the intention of
the Opposition parties, "that the creature they brought into
being, was set up to serve the people and them (the elected
member) in their etforts to serve the people."128 This is 1in
fact what the Ombudsman is attempting to do.

Thus, it 1s of the utmost importance that we discard
entirely the myopic view that the Ombudsman is nothing more
than "the little man's muscular ally in the bullying of big
government,"L29 because the success of the Ombudsman cannot
solely be measured by the frequency of his criticisms of
administrators. Simply, "1t 1s not the role of the Ombudsman
to achieve daily sensations by exposing arrogant administra-
tors, bungling bureaucrats and oppressive officials."lBo
Rather, the Ombudsman's recommendations or admonitions serve
to correct administrative malpractices and to change laws
128, Speech delivered by Arthur Maloney, @.C., Ombudsman,

to the London Chamber of Commerce, IFriday Harch 19,

1976, p. 6.

129. 1lbid., Notes for the Hugh C. Arrell Hemorial Lecture,
P. 12, (see no. 4),

130, Ibid., p. 12.
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and regulations, which in their application serve injustice,

n this sense the

H

and secondly, prevent their recurrence,
Ombudsman's recommendations serve as a guideline for govern-
ment officials. It is precisely in this that I see the
unique role of the Ombudsman. By preventing the recurrance
of administrative injustices, he improves the administration
of the pfovince, by providing both direct and indirect pro-
tection against unfair administrative decisions and practices.
Thus, parallel with his function of providing Ontario's
citizens with an office where they can lodge their particular
complaints and through which they can seek redress, the
Ombudsman's role has become one of promoting better public
administration.

Collectively, Arthur lMaloney's role and function serve
to equal his mandate and that mandate is, "to arrive at the
truth, to arrive at equity, and to use reason, criticism,
persuasion and publicity to see that they are implemented."l31

Now that the Ombudsman's relationship with the Legis-
lature and his role and function have been established, let
us again return to our discussion of the Ombudsman's formal
powers, As we have established, it is not in the Ombudsman's
interest to utilize his powers simply as an exercies in
muscle flexing, for such a folly realistically would make it
extremely difficult not only to obtain the desired facts
about a particular case but could also seriously jeopardize

131. Ibid., p. 12.



any future communication and relations with the government
and even the Legislature., In the end this could even seriously
impair the credibility of the office itself,

according to Arthur llaloney, "the formal powers of the
Ombudsman should not be lightly or impetuously exercised,
and each power should be used with a definite purpose in

nl32 Rather he should utilize them judiciously and he

mind,
must be prepared to defend his particular course of action,

for he is just as likely to be criticized for not exercising
certain powers which are available to him as for resorting to

these powers.

North Pickering Controversy

For example, in the celebrated North Pickering case the
Minister of Housing rejected the Ombudsman's report and sub-
sequent recommendations stating that one of the reasons for
rejecting the Ombudsman's findings was that the claimants in
the case should have been required to give their evidence
under oath pursuvant to the Ombudsman's powers under The

Ombudsman Act. »Simply, great significance was attached to

the tact the complainants were not examined under oath.
However, it is clearly evident from the Act that the Ombuds-
man can in fact choose the most appropriate method of inves-
tigation in each case.

This particular example is important in the fact that it

132, op. cit., Speech on "The powers of the Ombudsman and
their judicious use.", p. 4.



-~J
O

is absolutely imperative that the Cmbudsman give careful
consideration to the exercise and non-exercise of his formal
powers, for whether he utilizes a given power or not, he
must in the end be fully prepared to defend tThe course of
action taken, TFurthermore, the significance of the North
Pickering Case lies not only in the fact that this was the
first case to be referred to the Premier and then to the
Legislature, but also it was paramount in the direct establi-
shment of the Select Committee of the Legislature which was
given jurisdiction not only to review the North Pickering
Case but also to deal with all of the Ombudsman's future re-
ports, thereby giving the Ombudsman an additional direct and
effective channel of communication with the Legislature.

The Appointment of the Select Committee on the Ombudsman

On July 15, 1976 it was moved in the Legislature that a
Select Committee of the House be appointed, its terms of

-

reference being

to review from time to time the reports of the
Ombudsman as they become available, to report
thereon to the Legislature, and to make such
recommendations as the Committee deems appropriate;
reports and recommendations of the Committee to be
placed on the Order Paper for discussion after
presentation.133

The committee was to consist of eight lembers of the Provincial
: L
Parliament, 2"

133. Op. cit., First Annual Report, p. 573.

134, e Select Committee was to consist of eight members of
e provincial parliament, as follows:

. James Renwick, 2.C., Chairman, (N.D.P., Riverdale),

r. Larry Grossman, Vice-Chairman, (P.C., St. Andrew-St, P
is, Gillian Sandeman, (N.D.P., Peterborough),

iir. Michael Devison, (N.D.P., Hamilton Centre),

lir. William Hodgson, (P.C., North York),

r., Keith HNorton, (P.C., Kingston & the lslands),

4ir. Hugh O*Neil, (Liberal., Quinte),

{(continued)



The particular action taken by the Ombudsman in the
North Pickering Case, namely, his submission of a copy of
the report and recommendations to the Premier and thereafter
to the Assembly, 1s often reterrea to as his "ultimate

iy ) . ;
sanction,” 45 because 1n fact 1t focused public attention on

a very important and controversial subject. ILloreover, the
creation of the Select Committee of the Legislature to deal
with all of the Ombudsman's future reports and subsequently

report thereon to the legislature was a very practical inno-

vation,

in that the Committee provides a ready forum

to study and deal with difficult cases. This gives
the Ombudsman a direct and effective channel of
communication with the Legislature as a whole and
will enable the Legislature to deal more effectively
with all future reports than might otherwise have

been the case.l36

At this point let us once again return to our discussion
ot the Ombudsman's powers. A frequently asked question is
whether or not there are certain limitations upon the
Ombudsman®s powers and i1 so, what are they?
Mr. Richard F. Ruston, (Liberal, Essex North),
Counsel to the Select Committee is John Bell of the law firm

of Shibley, Righton & licCutcheon.

135, lbid., First Annual Report, p. 577.

136, lbid., p. LlZ.
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. oscondly,
we will attempt to give a detailed picture of the intricate
machinery of the office of the Ombudsman by following the
procedure(s) used to process a complaint which passes through
the Ombudsman's office., Thirdly, we will examine the
Ombudsman's decentralized operation by looking individually
at each of the eight Directorates, each charged with the re-
sponsibility for a specific aspect of the total Ombudsman
function. And lastly, we will examine the necessity for
public and private hearings.

Such a procedure is necessary if one wishes to under-
stand and examine how the Ombudsman carries out the respon-
sibilities with which he is charged by the Legislature.

This rather detailed study of the administration of the office
provides the reader with a means of judging the effectiveness

of the Ombudsman in performing his duties.

First Citizen Complaint

Within weeks of the Ontario government's announcement,
in the Speech from the Throne on March 11, 1975, of its
intention to create the office of the Ombudsman, and even
before the nomination of lIr. Arthur [aloney as the province's

first Ombudsman, was submitted the first complaint from a
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citizen had been received., This first complaint was to mark
the beginning of an avalanche of written and verbal requests
for the Ombudsman's help.

‘/nen on May 22, 1975, iHr. Arthur lMaloney was appointed
as the province's first Ombudsman, it was originally inten-
ded that he be officially sworn in at the beginning of
September, 1975. The decision to call a provincial election,
however, intervened, and his swearing in was postponed until
October 30, 1975. In the period between lay 22, 1975 and
October 30, 1975, Arthur Maloney unofficially executed the
function of the Ombudsman.,

Avoiding Faceless Bureaucratic llold

Faced with the almost instantaneous response from Ontario‘s
citizens towards the Ombudsman concept, Arthur Maloney em-
barked on the immediate task of organizing the Ombudsman's
office to ensure that all the complaints would be handled
efficiently and expediently as possible. At the same time,
Arthur Maloney,

was conscious of the need to avoid developing a

structure which would appear to be as faceless as

the impersonal bureaucracies my office was designed

to oversee, On the other hand, it had to be strong

enough to endure and to stand the test of time.l57

Thus, in the first year of operation, Arthur Maloney was

faced with a dual responsibility -

157. First Annual Report of the Ombudsman, 1975-1976, Toronto,
Ps 5.
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the responsibility of dealing with thousands of

requests for help on the one hand and creating out

of nothing and otherwise structuring the office of

the Ombudsman, on the other.158
Furthermore, immediately after being nominated as the pro-
vince's first Ombudsman, [Maloney commissioned a study of
Ombudsman operations around the world so that he could build
on a foundation already in existence and subsequently adapt
that to the specific needs of Ontario. This blueprint would
ultimately give Ontario and its people the very best Ombudsman

operation anywhere in the world.

Hiring of Initial Staff

But there were many more immediate problems which had to
be solved. !Maloney's first concern was to handle the com-
plaints which came before him even before the Legislation
establishing the office had been passed. And so, with the
assistance of a small initial staff of 29 people,159 a proce-
dure was set up for dealing with the first complaints and
inquiries., This small initial staff was hired solely by
Arthur laloney, either through a recommendation or through
personal contact.

At the same time, hundreds of applications had to be
sifted in the quest for an Ombudsman's staff, "which would
not only have a variety of work backgrounds, but which would
also include a diversity of ethnic origins and language skills."léo

158, Ibid., p. 6.

159, From an interview with John Page, Queen's Park Office
Director.

160, First Report, opb. cit., pp. 6-7.



Still another immediate challenge was to arrange for
interim finances and to locate sulitable accomodation for the
office, The office would have to be easily accessible and
yet separate from the many government buildings in downtown
Toronto., Hence, Arthur lMaloney chose office facilities in
the heart of downtown Toronto, convenient to public transpor-
tation, at 65 Queen Street 'est, near the corner of Queen
and Bay Streets; facilities separate from the governmental
organizations which are complained against.

lloreover, while all this was taking place, Arthur lMaloney
was winding up his law practice and giving numerous inter-
views and speeches to citizen groups to help publicize the
new office being created by the Ontario government. Further-
more, the success of the first year was to be augmented by a
series of working lunches and dinners which Arthur Maloney
and senior members of his staff gave in the summer of 1975
for IIPP's and senior civil servants, recognizing the impor-
tance of defining the relationship between the Ombudsman
and the elected member and of working out the details of the
partnership between them. During the course of these dinners,

the Ombudsman had the chance to outline his modus operandi

to the members as well as soliciting their opinions and
advice as to the functioning of the Ombudsman's office,
In the words of Arthur lMaloney, "the rapport and lines of

communication which were established at those meetings have
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been a source of great help in resolving complaints."

Development of a Relationship with Legislators

lMoreover, the Ombudsman gave careful consideration and
study to the contributions of the various members of the
legislative assembly, while looking upon the debate as his

personal mandate. [luch of the advice which he was given has

proven invaluable and is already being carried out. It was
obvious by the high calibre of the various presentations

during the course of the debate on The Ombudsman Act,

especially by members such as Mr. Verne Singer (Liberal.,
Wiilson Heights, ) Iir. George Samis, (N.D.P., Cornwall), MNr,
Patrick Reid, (Liberal., Rainy River), lr. James Renwick, (N.
D.P., Riverdale), etc., that the members had in fact given
much serious thought as to the office of the Ombudsman and
to their concept of what it is, what it ought to be and how
it ought to function.

Uppermost in the minds of many lMembers was the question
of accessibility insofar as the Ombudsman was concerned. In
the previous chapter you will recall the concern which was
expressed that the Ombudsman be an Ombudsman for the entire
province of Ontario, keeping in mind that although the office
is based in Toronto, there are many hundreds of thousands of
people to whom Toronto is neither realistically nor easily
accessible, Accordingly, the feeling was expressed that the
Ombudsman and his staff should tour the province in order to

161, Ibid., p. 7.
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make themselves available to those people who would otherwise
find it extremely inconvenient to come to Toronto. This has
been a very important part of the mandate given to Arthur
ilaloney.

Visits to Areas Outside of Toronto

As a result of this mandate from elected members such as
Mr. James Renwick, (N.D.P., Riverdale), Mr. George Samis,
(N,D.P., Stormont), and Mr., Floyd Laughren (N.D.P., Nickel
Belt), and as a response to it, commencing in November 1975,
the Ombudsman and his staff visited centres such as North
Bay, Kenora, Thunder Bay, Kirkland Lake, Timmins, Kapuskasing,
Cochrane, Kitchener-ljaterloo, Kingston, Windsor and Sarnia.162

In all of these centres private hearings were held.
These meetings enabled many people of these communities to
appear before the Ombudsman and his staff and to give their
grievances just as effectively if they had gone to Toronto.
In addition, whenever the Ombudsman and his staff visited a
particular locale, public hearings were held where individuals
and groups were encouraged to come forth to give the Ombudsman
suggestions as to how the office of the Ombudsman could best
function from the point of view of their particular area of
the province.,

llany excellent ideas, such as the establishment of reg-
ional offices, were received as a result of these exchanges,

162, Ibid.y p. 101,



Moreover, in the course of these public and private hearings,
a point has been made to visit the local high schools in the
area with the purpose of addressing the student body about
the function of the Ombudsman. And lastly, members of the
staff also visit local jails and correctional centres in the
area, with the purpose of interviewing the prisoners who have
written the Ombudsman's office and any other prisoners who
wish to be interviewed whether they have written or not.

As a result of touring the province in the first year,
the Ombudsman's office acquired approximately 900 new files
on a variety of subjects, the majority of which would have
unlikely come before the Ombudsman had it not been for the
fact that a response was made to the mandate that the Legis-
lature had given Arthur lMaloney. Iloreover, in this way, "the
public are alerted as to the existence of the office of the
Ombudsman as well as to the limits of his jurisdiction and

163

authority." The members who gave this particular advice,
such as Mr, James Renwick, (N.D.P., Riverdale), Mr. George
Samis, (N.D.P., Stormont), and Mr. Floyd Laughren, (N.D.P.,
Nickel Belt), can feel confident that it was extremely sound
and good. Hence, it is clearly obvious to Arthur Maloney

that,

a continuing ongoing presence of the Ombudsman's
office around the province is definitely a must

163. lotes for the Hugh C. Arrell ilemorial Lecture, delivered
by A, lialoney, Thursday, January 29, 1976, Chester New
Hall, licilaster University, Hamilton, p. 17.
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and this I pledge to do, so that in the future there will
always be a representative of the office of the Ombudsman
touring around the province to enable people to come to
us if it is any more convenient for them to give us what-
ever requests for help that they may have,l64

Need for a Hulti-lingual Cavpacity

Another concern expressed by all members of the political
parties was the fact that Ontario is a province which is part
of a country that in its origin was bilingual and bicultural
and that the francophone presence in the province should be
duly respected and recognized in the staff of the Ombudsman's
office., As a result of this, one of the Ombudsman's senior
members, Gilles Morin is a francophone of recognized impor-
tance in the French community. In addition, approximately six
other members of the staff are perfectly bilingual in French
and Znglish. (see Appendix *B' - Staff Biographies)

Still another mandate given to Arthur lMaloney was that
as a result of our society being pluralistice in makeup and
the fact that our society is comprised of people of many races,
colours, creeds, occupations and ages, the Ombudsman should
ensure that the office be staffed with people who have a lin-
guistic facility in some language other than French or English
in order that service be provided to these people in the lan-
guage of their preference, As a result of this concern, the
Ombudsman's staff includes people who have a fluent linguistic
ability in some fourteen different languages, such as Polish,

164, Speech delivered by A. llaloney, London Chamber of Commerce,
Friday, llarch 19, 1976, p. 12,
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Ukrainian, German, Italian, Yiddish, Russian, Chinese, to
name but a few., (see Appendix 'C' - Linguistic ability)

Establishment of a Directorate of Special Services and Others

It was also suggested during the course of the debates
in the Ontario House, that special departments be created with-
in the Ombudsman's office to deal with people who have special
problems such as those relating to the Workman's Compensation
Board. RBearing this in mind and also the fact that the legis-
lature had conferred a special status on people residing in
penal institutions and psychiatric facilities who are involun-
tarily detained there, Arthur Maloney set up a special
Directorate of Institutional and Special Services under the
Directorship of Ellen Adams. She had relinquished her post of
Special Advisor to the Leader of the Opposition, Ir. Stephen
Lewis, Ellen was made directly responsible in advising the
Ombudsman in relation to Workmen's Compensation cases, cases
involving senior citizens, juveniles and also cases involving
those people who are involuntarily detained in over 77 penal
institutions and 25 psychiatric facilities in the province.

Still another Directorate which was created in response
to the suggestion that the Ombudsman's office zero in on
special problem areas, was the Directorate of Rural, Agricul-
tural and IMunicipal Services., This recognized the special
needs of the people who reside in rural Ontario and the
farmers of this province, as well as to matters relating to

the municipalities of the province.
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The farmers of the province hold a very special position
of concern in the Ombudsman operation, since there are 52

statutes that concern farmers, plus a great myriad of boards,

165

commissions and agencies, In the words of Arthur llaloney,
a constitutional lawyer would have difficulty
in finding his way around the labyrinth of
that ministry alone and you imagine the
difficulty an ordinary farmer would have,

I have reason to feel in the response that
was given to me after the creation of this
new and special directorate that the farmer
of this province is gratified to think that
there is now a independent agency to which

he can turn with a view to helping him find
his way around a complex structure of that
particular ministry and to which he can bring
whatever grievances or requests for help

that he may have.l66

This Directorate will also advise the Ombudsman with
respect to matters relating to the many municipalities of

167

the province, of which there are 832 of them, who also
have a right to utilize the Ombudsman's office in their par-
ticular relations with the provincial authority.

One or two more things need to be mentioned in regard
to the mandate given Arthur lMaloney by the Legislature and

the extent to which he is trying to fulfill it. During the

course of the debate in the legislature on The Ombudsman Act,

it was brought to the Ombudsman's attention that there would
in fact be many cases brought to his attention that would bve
165« Ibids, ps 10.
166, Ibid., ps 10,

167, First Report, opn. cit., p. 68,



clearly outside of his Jjurisdiction. This has in fact
proven to be the case., IMany people have turned to the
Ombudsman with problems that are clearly within the compe-
tency of the federal authorities or of municipal or local
government., However, Arthur [laloney was "admonished" by
the members of the legislature such as lir. James Renwick,
(N.D.P., Riverdale), that he should be careful not to send
such people away empty handed or without particular know-
ledge of where they ought ot go or how they ought to gain re-
dress for their problems whatever the jurisdiction may be.
This mandate has been carried out. Anyone who has
come to the Ombudsman with a problem that has not been with-
in the Ombudsman's jurisdiction, has never theless been
assisted in one of the following ways: either through a
specific referral to an agency which would help them, or
through making inquiries on the complainant's behalf, or by
giving general advice, or by explaining the complainant's
circumstances, Generally, "very often we have proven to be
helpful, significantly speaking, outside our jurisdiction."168

Handling of Non-Written Complaints

One further mandate given to the Ombudsman was that

while The Ombudsman Act clearly states that complaints to

the Ombudsman must be in writing, he should not be overly
rigid about this particular statutory requirement. Therefore,

168, Ibid., p. 15. (London Chamber of Commerce Speech)
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when people come to the office and find it difficult to put
their complaint in writing, the Ombudsman's staff should in-
terview them and aid them in the way that will enable them
to have their complaint put into writing. This has proven
to be a very vital and important part of the Ombudsman's
operation.

Generally then, Arthur ilaloney and his staff have made
more than a concerted effort to fulfill the mandates of the
elected members, and to discharge the duties that were impo-
sed upon them when the statute was enacted. Bearing this in
mind, let us proceed to examine in detail the organization
of the Ombudsman's office and its overall operation.

Searching around for an appropriate symbol for the
office of the Ombudsman and a motto which would inspire his
staff, Arthur laloney took the matter up with Ken Jarvis, «.C.,
Secretary of the Law Society of Upper Canada. The symbol
decided upon for the office was the gryphon, a fabulous
animal, from the time of the history of the ancients. The
gryphon, an offspring of the lion and eagle, came to symbolize
the union of strength and vigilance and the embodiment of
watchfulness, courage, perseverance and rapidity of execu-
tion.169
Since then, the gryphon has become synonomous with the
qualities expected of guardians of the rights of men, and it
is in this aspect that Arthur ilaloney selected the gryphon

169, Ibid., Notes, see no. 7, Hugh C. Arrell llemorial Lecture,
Pe £




as the Ombudsman's emblem, The gryphon is suspended over
four trilliums which serve to represent the rights of social
justice and cultural integrity of the English, the French,
our Native People and all the other multicultural ethnic
segments of the province's population.

As the search proceeded for an appropriate motto, the
Ombudsman learned that in The times of the Roman Empire there
was a functionary who held down the office of Auxilium. He
was, as is the Ombudsman today, employed by the state and
was given the duty of finding, investigating and correcting
hardships or injustices caused by the operation of the state
administration. Thus taking into account the characteristics
desirable in an Ombudsman and ones which would also reflect
the characteristics of the gryphon, Arthur HMaloney decided

the motto would be "Vigilang et Audax", which means vigilant

170

and daring.

The Directorates

]

In structuring the office of the Ombudsman in Ontario,
it was necessary to ensure that it would never become that
which it was set up to combat, an impersonal bureaucracy.
Therefore, it was essential that it remain small enough so
as to avoid becoming a burgeoning bureaucracy but yet large
enough to be able to effectively challenge any part of the
bureaucracy where such challenge is required., Basically the
operation is decentralized by the existance of eitht direc-

170. Ibid., p. 3.
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torates. These are:

*_.J
Nt

Institutional and Special Services

Rural, Agricultural and llunicipal Services
Investigation

Interviewing

Communications

Administration

Research (Legal)

Legal Officers

CO~I ONUL -\ DO
L L L N L

Bach is empowered with the responsibility for a specific
aspect of the total Cmbudsman function. This further ensures
that no bureaucracy will develop. Before examining each of
these directorates in detail, let us gain a more total pic-
ture of the Ombudsman's intricate machinery by following the
road travelled by a complaint which passes through the
Ombudsman's office,

Routineg of Complaints

Mogst complaints originate in the form of a letter to the
Ombudsman. Upon the reception of a letter in the Ombudsman's
office, it is read by llr. llaloney's personal secretarial
staff and then 1t 1s determined which correspondence should
be brought to the immediate attention of the Ombudsman, him-
self, In this manner the Ombudsman is kept in touch with the
day-to-day malil received by his office. On the average, 125
letters are received by the office daily.l7l

The Ombudsman's personal secretarial staff then send
the letters to the Records Department where a file is opened
and a preliminary summary of the nature of the complaint is

prepared. If the complaint is not from an inmate in a cor-

rectional centre or psychiatric institution, or against the

a3

171, First Annual Report, Ibid., p. 49,
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the lYiorkmen's Compensation Board, the file is then sent to
the Legal Department. If, however, the particular corres-
pondence relates to any of the above-mentioned categories,
it goes to the Directorate of Institutional and Special
Services,

The Legal Department analyses the complaint and makes
a preliminary jurisdictional determination. A large number
of complaints which are received are not within the Ombuds-
man's jurisdiction since they are not complaints against a
Provincial governmental organization.

Notwithstanding the fact that a particular complaint is
outside the Ombudsman's jurisdiction and keeping in mind the
"admonishment® by members of the legislature that the
Ombudsman should be careful not to send such people away
empty handed or without particular knowledge of where they
ought to go, the complainant is provided appropriate informa-
tion, advice or referral to enable that person to rectify his
or her problem, Also, in many cases, appointments with the
appropriate officials are set up for the complainant, and
often problems are solved merely by placing a telephone call
to the appropriate authorities, who extend their co-operation
even though they are aware that a review of their particular
actions is outside the Ombudsman's competence.172

Jhen the Legal Department determines that a case is with-
in the Ombudsman's jurisdiction, the file is forwarded to the
Director of Investigations who assigns the file to an inves-
tigator. Specific investigators are assigned responsibility
for particular ilinistries, Boards and Commissions. This

172, Ibid., pp. 49-50.



enables them to acquire a greater familiarity with the
make-up of that part of the bureaucracy. It also enables
them to become familiar with the particular officials of
government. The investigator then conducts a thorough
examination of the matter. He/she interviews the appro-
priate Government officials or others who may have detailed
knowledge about the case, while also examining all relevant
Government files., The investigator looks into all aspects
of the complaint. Investigators are careful to remain
objective and impartial throughout the entire investigation,
examining both the complainant's point of view and the point
of view of the governmental organization concerned,

Case Conferences

After the investigation has been completed, a detailed
summary of all the facts is prepared by the investigator
and a submission contalning a warranted recommendation is
prepared for the Ombudsman, The material is then circulated
to all the Directors and legal staff and subsequently a
"case conference"” is held.

after a full discussion of all possible alternatives in
the particular case, the Cmbudsman then decides what course
of action to pursue, If further investigation is needed,
the matter is again referred to the investigator.

Originally, when the office first began its operation,

o

*._.Io

all the Directors and Legal staff, as well as the investi-

gators concerned and the Ombudsman, were present at these

case conferences, However, due to the increasing volume of



work this procedure was found to be no longer feasible in
every case,

Only cases of extreme complexity and difficulty are
now reserved for a major case conference. Instead, the
cases are presented to the Ombudsman by the Investigator
and the Director of Investigations, with members of the
Legal staff in attendance.

Reporting Complaints for Action

“lhen a course of action has been decided upon, appro-
priate letters or reports are sent to the Governmental or-
ganization concerned and to the complainant. If the case is
decided in favour of a governmental organization, the file
is then closed after all the relevant statistics have been
recorded. In a case where the recommendation is in favour
of the complainant, the file is kept open until a reply has
been received from the particular governmental organization,
If the Ombudsman's recommendation is accepted by the govern-
mental organization, the complainant is notified of this
acceptance and the file is then closed.

If the Ombudsman's recommendation is not accepted, he
must then consider the further courses open to him, namely,
referring the matter to the Premier and then to the legisla-
ture.,

At this point it is imperative that we examine in more

detail each of the Directorates which have been mentioned.

11



(1) Legal Officer's Directorate

Following the formal opening of a file, this Directo-
rate bears the responsibility of dealing with, on an
initial basis, all complaints not handled by the Directorate
of Special and Institutional Services. This responsibility
entails a preliminary determination as to the Ombudsman's
jurisdiction. The complaints fall into three categories:
(1) those clearly falling within the Ombudsman's jurisdiction;
(2) those that are in a grey area, or those which are of
questionable jurisdiction, and (3) those that are beyond the
Ombudsman's jurisdiction.l73

In respect to the first category of complaints, pursuant

to Section 19(1) of The Ombudsman Act, a letter of intent is

sent to the head of the governmental organization involved,
advising of the Ombudsman's intention to launch an investi-
gation on behalf of the complainant. This letter of intent,
apart from briefly capsulizing the complainant's contention,
invites the head of the governmental organization to advise
the Ombudsman, within a week, if he/she wishes to provide
the Ombudsman with a statement of the governmental organiza-
tion's position, and if so, the time necessary for preparing
a response, Along with the dispatch of that letter, a
letter is sent to the complainant acknowledging his/her
complaint and advising him/her of the action that the Ombud-
sman's office had taken,

173. Ibid., p. 55.



Almost without exception the heads of governmental
organizations have taken the opportunity of providing the
Cmbudsman with a statement of their position. When such
reports are received, the complaint is reviewed in the light
of any new information by the Legal Officer and his staff,
at which time it is determined whether the matter can be
resolved at that early stage or whether further investiga-
tion is in fact warranted.

If further investigation is necessary, the Legal Offi-
cer's Directorate 1s responsible for directing the complaint
to the Director of Investigations; in each case giving some
guidance to the scope and parameters of the investigation.

The procedure of inviting the heads of governmental
organizations to submit statements of their position with
respect to the complaints was introduced by the Ombudsman
with the hope that such a procedure would significantly
reduce the number of full-scale investigations. Early indi-
cations of this new procedure show that some complaints are
being resolved at this stage without the necessity of any
formal investigation.

he second category of complaints, namely those which

=3

are in the grey area, or those of questionable jurisdiction,
are similarly acknowledged. The complainant is notified
that his case is in doubt and is being accordingly researche
He/she is also advised that following the determination of

that issue, he/she will receive another report., ilith the

113
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dispatch of this letter, the file is sent to the Director
of Research where it is determined whether or not the case
is within the Ombudsman's jurisdiction.

The third category of complaints, namely the non-
jurisdictional ones, are dealt with directly in the Legal
Officer's Directorate. This class of complaints is of prime
significance not only because a high percentage of complaints
fall into this category but because of the Ombudsman's per-
sonal committment to make the resources of the office avail-
able to those people whose complaints are clearly out of the
Ombudsman's jurisdiction.

When a complaint is beyond the Ombudsman's jurisdiction,
the complainant is notified. His grievance is capsulized,
the Ombudsman's jurisdiction is outlined, he/she is informed
why the matter is beyond the Ombudsman's jurisdiction, and
finally, the complainant is referred to an agency or agencies
that may help resolve the problem, As many detalls as
possible are provided; for example, name and/or title, ad-
dress, telephone number, etc., of the particular agency.

The Ombudsman's assistance to complainants whose problems are
outside jurisdiction has proven to be of great help in a
significant number of cases.l74

This can be corroborated by the second report of the
Select Committee of the Ombudsman where it explicitly states:
174. In the reporting period from July 11, 1976 %o ilarch 31,

1977, of the 5,076 complaints, including those which were

premature, or which fell outside the Ombudsman's

jurisdiction, the complainants were assisted in 4,691 or
927% of the cases. (Second Annual Report, p. 6.)
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That the Ombudsman and his staff were able to

accomplish all that is referenced in the Report is

a testimony to the effort, dedication and enthu-

siasm of the Ombudsman and each and svery member

of his staff. In a relatively short period of

time the Ombudsman has created and oversees an

operation performing Ombudsman functions unequalled

in substance and in volume in the world.l75

lloreover in an interview with lir. Charles Huston,
Supervisor of Services for the John Howard Society in Toronto,
when asked if the Ombudsman's office was useful, he replied
that it was and that it was serving its purpose. According
to Mr. Huston, the Ombudsman's office was another resource
for people who had come into contact with the law and who
had suffered, For them it was a last resource to which they
could turn. From this point of view the Ombudsman's office
was very useful for lr. Huston.

The Legal Officer and his staff work in close collabo-
ration with the other lawyers on the staff. They advise the
Ombudsman on the question of his Jjurisdiction in what might
be defined as "grey" areas, He carries the responsibility
as well of monitoring and signing a large volume of
correspondence, including letters of notification of intent
to investigate to various governmental organizations.

One further function of the Legal Officer‘'s Directorate
is that it also provides a regular consulting service to all
the staff members, but especially to the interviewing and
investigating staff.

On occassions, when the Ombudsman happens to be absent

from the office, or when circumstances otherwise require,

175. Second Report of the Select Committee on the Ombudsman,
tabled in the Legislative Assembly, larch 28, 1977, D. 5.
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al Officer acts for the Ombudsman.

(11) The Directorate of Institutional and Special Services

This Directorate was established on December 1, 1975,
and deals with four Illinistries: Correctional Services, Health,
Community and Social Services, Zducation, and one Board - the
‘Jorkmen's Compensation Board.

Complaints from residents and staff from the 105
institutions are looked after by this Directorate. They
comprise 13 psychiatric hospitals (Hinistry of Health); 19
centres for the Developmentally Handicapped (Ministry of
Community and Social Services); 37 jails, 3 detention centres,
18 correctional centres and adult training centres, 11
juvenile training centres, and 2 community resource centres

176

(Ministry of Correctional Services). In addition, this
Directorate has the responsibility for problems dealing with
the very young and the very old.

Approximately one-third of all cases sent to the Ombud-
sman's office are forwarded directly to this Directorate.
Visits are made to local jails, correctional centres, psychi-
atric hospitals and facilities for the mentally retarded.

The Director has also met with various citizen groups.

This Directorate has received the fullest co-operation

from the liinistries involved such as the Ilinistry of Correc-
tional Services., One important result has been the approval

176. Ibid., First Annual Report, p. 61.
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of unannounced visits to correctional institutions and
psychiatric hospitals by staff of the Ombudsman. It is ex-
pected that the same permission will be given for visits to
177

mental retardation facilities before long.

Correctional Institutions

Jithin the Ombudsman's first reporting period, from llay
22, 1975 to July 10, 1976, all institutions under the [linis-
try of Correctional Services, with the exception of two
community resource centres at Red Lake and Cygnet Lake, have
been visited at least once by investigators. Presently,
efforts are being made to visit even the far-flung institu-
tions at least every other month,.

Very few complaints from the institutions are conducted
as full-fledged investigations because most of the inter-
views held at these institutions result in the problem being
solved there and then., Files are not opened for these
complaints, so that in effect, there is a discrepancy between
formal complaints on which files exist, and other complaints
which are simply looked after during the course of a visit.
On the average a correctional investigator interviews twice
as many people as complaint files that are opened.

Visits by correctional investigators have become a safety
valve for many of the inmates of jails who feel that they can
air their grievances with complete confidentiality and know
that, provided the grievances are valid, something will be

177. Ibid., pp. 61-62



[
=
[@e}

done about them.l76

To corroborate this, an interview was conducted with

lrs., Jordan of Information 3ervices of the llinistry of

o

Corrections. She was asked whether the Ombudsman's office
was useful for the llinistry of Corrections. In her reply,
lirs. Jordan stated that the fact that an inmate can send a
letter to the Ombudsman uncensored, makes the office extre-
mely useful, for the inmate feels that there is a forum
which he can approach., Having the Ombudsman readily acces-
sible, diffuses potentially volatile situations at
correctional centres, remedies the explosive environment
and keeps the general inmate population calmer. In this
sense the Ombudsman has become a safety valve for the inmates
of jails.

Jorkmen's Compensation

Over two-thirds of the complaints received to date do
not fall within the jurisdiction of the Ombudsman because
the appeal process with the Workmen's Compensation Board has
not been completed. In such cases a reply is sent to the
worker, The reply spells out the steps that he or she must
take to process the claim through the appeal system. If the
worker is dissatisfied after exhausing all appeal procedures,
then he/she is invited to contact the Ombudsman's office
again,

Psychiatric Hospitals and Centres for the Developmentally
Handicapped

llost of the complaints in this area originate from the

178, Ibid., pp. 63-64,
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Oak Ridge Division of the Penetanguishene liental Health
Centre., This is one of the most difficult institutions to
monitor, since both the types of patients who are sent here
and the treatment which they receive are unigue. In the
first year of the Ombudsman's operation, investigators
undertook a three day program to familiarize themselves with
the unique program and also interviewed patients who had
indicated that they wanted to speak to someone from the
Ombudsman®s office. Complaints from these centres are ra-
ther difficult to deal with and invariably require extensive
investigation.

(111) The Directorate of Rural, Agricultural and
Ilunicipal Services

This Directorate was established on Frebruary 1, 1976,
It handles complaints from farmers, municipal governments
and native people, as well as complaints regarding the

Residential Premises Rent Review Act and the particular prob-

lems of the province's Francophone population,

Rural and Agricultural Section

The Ontario farmer is subject to a unique set of prob-
lems and conflicts within the provincial government., There
are 53 statutes administered by the Ministry of Agriculture

and Food in addition to approximately 35 other Acts related

9

to agriculture that are the responsibility of different

J

{

[linistries., '/hen we include the vast array of Boards,
Commissions, and sgencies, the result is a labyrinth of regu-

lations, restrictions, licences and appeal procedures that
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would tax the intellectual resources of even the best-
informed constitutional lawyer.l79

To assist the Directorate in handling complaints re-
lating to agriculture, an Index of Ontario Statutory Appeal
Procedures was prepared by the Ombudsman's office., This
index outlined all the appeal procedures under Statutes that
relate to agricultural concerns. The Index provides staff
with quick and convenient access to information concerning
agricultural Statutes so as to determine what rights of
appeal or objections are available to complainants.

Perhaps in this Directorate, more so than in the others,
meetings with individual farmers and farmers' associations
and provincial tours are a prerequisite for ensuring that
the services of the Ombudsman are being utilized to their

maximum potential,

e

The Director has visited farmers' associations, and

attended meetings and private hearings in many areas in an

fas]

effort to make the presence of the Ombudsman felt in rural

‘. 5 i . 80
and agricultural communities throughout the prov1nce.l°

iflunicipal Section

Although there is no provision in ‘fhe_ Ombudsman Act to

investigate complaints against municipalities or municipal
administrative agencies, the Ombudsman's office is able to
handle complaints from municipalities., #As our society be=-

179. Ibid., pp. 65-65.
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180, Ibid., pp. 65-56¢
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comes more complex, and as the problems of provincial-
municipal relations become more complicated, the need for
an Ombudsman to intervene between the two arenas increases
almost daily.

Confusion regarding different Ministry policies, prio-
rities, rules, etc., with respect to municipalities are
examples of the problems faced by the 832 municipalities
across Ontario. Because the Ombudsman can be of such help
to small and sometimes remote municipalities, tThe Director
has made extensive trips to these communities in order to
explain to them the potential of the Ombudsman's office in
dealing with their complaints. The Director has already
established fruitful contacts with municipal associations
all over Ontario.lal

Native People

Virtually all reserves in Canada are established by and,
therafter remain the responsibility of the Federal Govern-

ment. Furthermore, the Indian Act is a federal enactment.

This means that the Ombudsman is severely restricted in
dealing with Indian complaints.

lievertheless, in order to develop a tangible working re-
lationship with the native community, the Director has met
with various groups of native people across the province to
explain the role and function of the Ombudsman's office and

L . - . 3 oD i} Q :
outline the services which can be performed for them.luz

AN

181. Ibid., pp. 67-63.
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1820 Ibidl ! ] pp. 68“69-



Francophones

The real concern in this area is to extend the Ombuds=-
man's services to those who prefer to articulate their
grievances in Canada's other official language. If the
occasion arises, private hearings or any Ombudsman matter
are held in French, and if a problem arises that exclusively
relates to the Francophone segment of our population, this
. ) .. 183
Directorate handles 1it.,

Rent Review Act

The Ombudsman is empowered to review the decisions of
the Residential Premises Rent Review Board. As well, deci-
sions of a Rent Review Officer can be reviewed if the time
184

for appeal has expired and no appeal has been initiated.

(IV) The Research Directorate

The Research Directorate not only carries out research,
but is involved in a variety of assignments,
Research - The research performed is divided into two types:
jurisdictional research and research conducted during and
after investigations.,

Jurisdictional research is usually initiated upon receipt
of a complaint against a body which has not formerly been
the object of a complaint to the Ombudsman. If it is un-

clear whether the problem concerns a "governmental organi-

zation" within the meaning of The Ombudsman Act, a jurisdic-

183. Ibid., p. 69.

184, Ibid., pp. 69-70
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tional determination must be made.

Since the Legislature defined the term "governmental
organization" in general terms, and did not annex to the
Act a schedule of the bodies to which the Act should apply,
intricate legal research must be carried out to ascertain
whether a given body lies within the Ombudsman's authority.

The function of the Ombudsman as set forth in Section
15(I) of the iAct is "to investigate any decision or recom-
mendation made or any act done or omitted in the course of
the administration of a governmental organization and affec-
ting any person or body of persons in his or its personal
capacity."”

"Government organization" is defined in Section I(a) of
the Act to mean a "ministry, commission, board or other
administrative unit of the Government of Ontario, and in-
cludes any agency thereof."”

“Thile the jurisdictional determination is relatively
simple where the organization complained of is a board or
commlssion such as the Ontario Labour Relations Board or the
Ontario Police Commission, the question of whether such
bodies as the Ontario Zducational Communication Authority and
the Alcoholism and Drug Addiction Research Foundation are
governmental agencies, raises complicated matters of legal

research,

".Lj

or example, The Law 3ociety of Upper Canada is clearly
not a ministry, commission or board of the Government of

Ontario, and an analysis of The Crown iAgency Act, The Law




Society hdct and relevant case law leads one to the conclu-

sion that it is neither an administrative unit nor an agency
of the Government, despite its responsibilities for adminis-
tering the Ontario Legal Aid Plan,

In each case researched by the Dirsctorate, a memorandum

is retained on the subject for a llemoranda of Law Book,
copies of which are maintained in the Ombudsman's Library at

the main office and another at the Queen's Park office. These
collected memoranda enable the interviewing staff and legal
officer's staff to determine jurisdictional questions with-
out consulting the Research Directorate where a matter has
been previously considered.

Certain matters are expressly removed from the ambit of
the iAct, and hence from the Ombudsman's jurisdiction. In

particular, The Ombudsman Act does not apply to judges or to
D L g

the functions of any court, or to deliberations and proceed-

ings

O
-

the Cabinet or any of its Committees.

The second category of research is that conducted during
and after investigations. This function involves an examina-
tion of the relevant legislation, regulations and practice
where a matter complained of has been determined to be with-
in the jurisdiction of the Ombudsman and an investigation
has commenced. It is not only necessary to outline to the
investigator the particular statutory and regulatory scheme
that applies to a given complaint, but it is frequently
necessary to determine whether the body complained of acted

properly and in accordance with the powers granted to it by

o L
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the Legislature.

For instance, a complaint against the .Jorkmen's Com-
pensation Board for having rejected a claim on the basis

that the injury did not arise out of and in the course of
employment, required a careful analysis of the Workmen's

Compensation Act. The judicial decisions rendered on the

subject lead to the conclusion that in the particular case
complained of, the Board had acted reasonably and had pro-
85

erly exercised 1ts powers.
o ® 5

staff Development

In order to better familiarize the Ombudsman's staff
with the Ombudsman concept and its application to matters
commonly complained of, the Research Directorate has organi-
zed a number of staff development sessions.

For example, the first session was held late in 1975
when the Ombudsman's staff heard Professor D.C. Rowat, a
Canadian expert on the Ombudsman concept and its spread
throughout the world, and the author of a number of books and

186

articles on the subject. His presentation was useful in

drawing comparisons between The Ombudsman act and operation

in Toronto as opposed to other jurisdictions, both in
Canada and elsewhere,

Similarly, in order to better equip the staff to deal
sympathetically yet effectively with complainants who send
185. Ibid., pp. 70-73.

186. D.C. Rowat has published two books in Canada on the
Ombudsman entitled, The Ombudsman and The Ombudsman Plan.,
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zarre letters or make bizarre telephone calls to the office,
or threaten either themselves or others, or who appear hos-
tile and pose other difficulties, a program was arranged
with the assistance of the Clarke Institute of Psychiatry
in Toronto. Lectures were delivered to certain staff members
dealing with how to identify gross psychopathology, hew and
when to suggest psychiatric referral, how to deal with the
aggressive, impatient, suicidal or delusional complaints and
related matters.l87
Liason

Soon after the Ombudsman's office became operational,
it was evident that the advice of experts whould be required
to assess certain aspects of some of the complaints received.
One such area in which expert assistance is necessary is in
evaluating conflicting psychiatric reports. Accordingly,
the Ombudsman's office has entered into an informal agree-
ment whereby consultants will be made available to the office
on request.,

In addition, a similar arrangement 1s being made whereby
medical experts will be made available to the office in
cases where there is conflicting medical evidence., 3Such in-~
stances are likely to arise most frequently in Jorkmen's
Compencgation cases.188

187. First Report, op. cit., pp. 73-76.

188, Ibid., pp. 76-77.
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n keeping with the general policy of the office, which

=3

is to provide to those complainants whose problems do not
fall within our jurisdiction as comprehensive and personal

a referral as possible, representatives of the Ombudsman's
office have met with officials of the Law Society of Upper
Canada and the College of Physicians and Surgeons in order
to establish lines of communication and a means whereby com-
plaints against members of these professional bodies may be
expeditiously referred and considersed.

[flembers of the Ombudsman's staff have also been in
contact with federal officials of the Unemployment Insurance
Commission and the Department of Veteran Affairs as well as
with officials of the Ontario Legal Aid Plan. Contacts set
up are noted and made available to all staff members who
have need of such information.l89

(V) The Directorate of Investizations

This Directorate was established on July 28, 1975,
Initially the investigative personnel were almost totally
occupied in researching the experience of other Ombudsmen
operations and ensuring the proper organization of this
Directorate,

However, due to the increase of the number of complaints
and because of the intricacies of jurisdictional considera-

tions and in order to complement the variety and complexity
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of problems with which this Directorate was faced, the

]
[

rectorate was divided into 9 areas of primary responsi-

(

bility and each of the investigators has been assigned a
group of ministries, boards, commissions or agencies., This

enables the investigator to become familiar with the prob-

sions and to pass on to other investigators the expertise

which is acquired in a particular area on a virtually

exclusive basis for a limited period of time., After an
appropriate interval the investigators are rotated so as to
ensure that they remain at a maximum level of effectiveness.,

In addition, the staff are encouraged to acquire or improve

190

their ability to communicate in a language other than Znglish,

(VI) Directorate of Interview Services

The main function of this Directorate is to meet per-
sonally with complainants who come to the office with or
without an appointment. The staff assist the complainant in
eliciting relevant information about their particular complaint.

In creating this Directorate, it was felt that the
Legislative requirement stating that all complaints to the
Ombudsman be in writing should be literally construed to en-

ur

)

0

that ciltizens who find it difficult to express their
thouzhts in writing would not be disadvantaged.

There are many advantages to a personal interview. The
expertise of the interviewers enables them to zero in on

particular relevant information which might not seem to be
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of much importance to the complainant. It also helps to
alleviate the complainant's fear of writing yet another
letter which is tantamount to putting off or delaying jus-
tice even longer. The personal interview process 1s immed-
iate, personal and active and allows the citizens of the
province to feel that the Ombudsman is more immediate and
close at hand to them than he might be viewed if he could
only be approached by way of a letter,

Following the interview, which usually lasts an hour,
the interviewer prepares a comprehensive report and submits
it to the Legal Officer for further study and review. If
during the initial interview, the interviewer will consult
with the staff of the Legal Directorate and the complainant
is often able to receive concrete help during the very first
hour that he or she spends in contact with the office,

Special mention should be made of the Directorate's
telephone service, A telephone is manned constantly by an
experienced interviewer thus allowing complainants to dis-
cuss their problems without the necessity of actually coming
to the Toronto office. Approximately 35 call per day are
recelved and dealt with in this manner.

In September, 1976, this Directorate assumed respon-

sibility for conducting private hearings throughout the

19

province, lloreover, the office can communicate in some 14 ~~
languages, (See appendix 'C')

19]0 Ibid., p./' 99"1060
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(VII) Directorate of Communications

The dissemination of information to the public about
the Ombudsman and his staff is the major responsibility of
this Directorate.

Public Speaking Program - This directorate is responsible

for the arranging and scheduling of speaking engagements
for the Ombudsman and his staff who address groups and or-
ganizations throughout the Province on topics relating to
the Ombudsman's function,

As of December 9, 1976 a total of 258 public appear-
ances were carried out. This heavy schedules was maintained
in an effort to take the fullest advantage possible of the
initial impact of the creation of the office of the Ombudsman.
The Ombudsman personally addressed a total of 37,311 people
and in addition 14,204 people heard speeches delivered by
2

other members of the staff, The total audience was 51,515.19

Radio and Television - The Directorate also arranges and

coordinates all radio and television appearances by the
Ombudsman and his staff. The Ombudsman's appearances on
radio have involved all of the various networks of the C3C

both in Znglish and French. Radio "hotline" programmes have

]

roven to be a most valuable aid in attracting and handling

complaints from interested members of the public.

.

Public Relations - 45 more people become aware of the exis-

tance of the Ombudsman, this Directorate is pressed with an

1

O

2+ Ibid,; ps 82,

b




ever-increasing number of requests for information from the
public.

Communications is also responsible for acting as a
liason between the Ombudsman and the media. In this regard,
press releases and statements are prepared regarding the op-
erations of the office,

It is also responsible for internal staff communica-
tions. This includes the co-ordinating of transportation
and accomodation for all members of the staff who travel to
hearings or speaking engagements.

Archives - A complete record covering all the activities of
the Ombudsman and his staff is maintained.

. s

Protocol - It is involved in arranging visits to the office

193

for Canadian and international guests.

(VIII) Directorate of Administration

This Directorate is responsible for providing financial
and supply services:

Accounting

1) it co-ordinates the preparation of the office's annual
operating budget and prepares the printed estimates;

2) it manages the office's cash by forecasting expenditures
and by requisitioning the necessary cash from Treasury;

3) it ensures prompt payment of suppliers' invoices and

1}
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aims for reimbursement of travelling
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It) it issues travel advances to staff members;

5) it ensures that all staff are paid in accordance with the
terms of their employment or contract and are properly
covered by employee benefits by virtue of payroll deduc-
tions;

6) it prepares the detailed expenditure information to be
printed in the Public Accounts for each fiscal year,.

Purchasing

This section arranges for the acquisition of furniture,
equipment and all office supplies. It is responsible for

maintaining an adequate inventory of frequently used supplies.

This section is responsible for the documentation of
new employees, for the preparation of contracts for contract
employees, and for hiring employees to work as replacement
for an occasional day.

Syvstems and Records

This section provides systems development, records mana-
gement and library services as follows;

The Systems Development function formulates and imple-
ments both manual and computer systems designed to retrieve,
assemble and communicate, through reports, information which
describes the complaint handling activities of the office,

The Records iianagement function provides a comprehen-
sive range of records services, with the overall objective
of ensuring that the office has all the filed information

required to carry out its functions.
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The Library services function provides the range of
library materials required in order that the office carry
19L
S.*j

out its dutie

Public and Private Hearings

4

During the course of the first year of existence of the
Ombudsmant's office, members of his staff travelled exten-

sively throughout the province and as of December 9, 1976 a

ct

otal of 46 municipalities were visited in which private and

195

public hearings were held. The inherent philosophy behind
this was that although the Cmbudsman's office is based in
Toronto, there are millions of people for whom Toronto is

not readily nor easily accessible. In addition, the accessi-
bility of the Ombudsman to all people of the province was a

major concern to the llembers of the Legislature who took part

in the debates on The Ombudsman Act, as was mentioned pre-

-

enc

()

the COmbudsman undertook positive steps To

b

vi 1

n

iously.
bring his office to the far reaches of the province,

o9

In response to the mandate given to the Ombudsman by

ot

he Legislature, the Ombudsman and/or his staff visited the

following centres on the dates indicated:

Morth Bay November 3-4, 1975
Kenora January 7, 1976
Thunder Bay January &-9
Kitchener-ijaterloo January 26-27
Kirkland Lake February 2
Timmins February 26
Rapuskasing February 27
Cochrane February 28
Kingston liarch U

JJindsor flarch 8

Sarnia ilarch 9

London I[larch 17-13
Durham(Oshawa ) April 13
Toronto (Zast =Znd) llay 26
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bid., pp. B85-87
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Ibid., p. 9¢




Toronto(Blessed Sacrament) ilay 27

Brantford June 3

Renfrew June 9

rembroke June 10
Zganville June 11
Stratford June 17
Sault Ste. liarie June 23
Hawa June 24
Sudbury June 25

In addition, within the first year of operation, senior
staff members held hearings in Ottawa, L'orignal and Picton.
803 interviews were conducted at these hearings.

During the fall sessions of 1976 an additional 1,159
interviews were conducted, for an overall total of 1,900,
and over 600 files were opened as a result of these inter-
views.196

During the Ombudsman's second reporting period, namely
from July 11, 1976-iarch 31, 1977, 33 private hearings were
held throughout Ontario.

3,

hese hearings have now become a very integral part of

)

L]
i

the Ombudsman function and considering that 20% of all new
complaints coming to the Ombudsman's office emanate from this
source, it is clearly-obvious that such hearings are of great
necessity.

The hearings not only ensure that those citizens living
outside the large urban areas have access to the Ombudsman,
but also, through the excellent media coverage given to the
Ombudsman's hearings, help to inform thousands of people of
the existence of the office,

196, Ibid., p. 102.



During the second reporting period of the Ombudsman,

hearings were held in the following centres:

Goderich September 22, 1976
Listowell September 23, 1976
Orillia September 29, 1976
idland September 30, 1976
Barrie October 1, 1976
Parry Sound October 19, 1976
Hamilton(lMohawk College) Cctober 22, 1976
Cambridge October 28, 1976
Dryden November 3, 1976
Sioux Lookout November 4, 1976
Red Lake(Balmertown) November 5, 1976
Nipigon November 16, 1976
llarathon November 17, .1976
Geraldton November 18, 1976
Peterborough November 26, 1976
Trenton November 26, 1976
Znglehart December 7, 1976
New Liskeard December 8, 1976
lattawa December 9, 1976
Toronto(Ztobicoke) January 13, 1977
Smith Falls January 18, 1977
Brockville January 19, 1977
Cornwall January 20, 1977
Atikokan February 15, 1977
Frot Francis February 16, 1977
Rainy River February 17, 1977
HManitoulin Island Mlarch 1, 1977
Zspanola March 2, 1977
Flliot Lake llarch 3, 1977
Chatam larch 9, 1977
Tobermory ilarch 22, 1977
Owen sSound [larch 23, 1977 197
Collingwood March 24, 1977

buring the course of private hearings, with hours set
for such interviews from 10:00 a.m, until 8:00 p.m. the
residents of the particular centre and district are invited
to come and meet the Ombudsman and his staff in a private
confidential setting. Thus they are able to present their
grievances directly to the Ombudsman's staff while being able

197. Ibid., p. 102,

135
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to remain in their own community.

The purpose of public hearings was to assist the
Ombudsman in carrying out his committment to draw up a2 blue-
print for the office which would hopefully give Ontario the
best operation anywhere in the world. During the course of
these public hearings, local citizens come forward and give
their ideas about how the office should function best from
the viewpoint of their particular part of the province. These
many and useful suggestions will be dealt with in the blue-
print which is scheduled to come out in 1978.

During the course of these hearings a number of other
activities are undertaken by the Ombudsman's staff. For
instance, speaking engagements are arranged in the vicinity
in order to propogate the office. loreover, members of the
staff visit the local jails to interview inmates who have

either written to the office or upon hearing about the pre-

sence of an Ombudsman's representative, request personal inter-

views, llembers of the staff also visit any psychiatric insti-
tutions in the vicinity.

Thus, these hearings were undertaken and designed with
three considerations in mind., First, it was imperative that
the people living outside of Ontario's largest urban area
become aware of the existence and purpose of the Ombudsman's
office. Secondly, citizen involvement was needed in deciding
how best to structure the Ombudsman's operation. And thirdly,
the Ombudsman's office desired to have an intimate knowledge

of the individual and often unique problems encountered by

O



the people living in Ontario's rural areas as well as in 1
peop g

198

small and medium-sized urban centres.,

4s a result of these tours around the province, it is

o

apparant that the on-going presence of the Ombudsman is

definitely necessary. Through the use of these two types of

hearings, the Ombudsman will remain easily accessible to all

the citizens of Ontario regardless of the area in which they

Q
1ive.19’

Now that we have sufficiently familiarized ourselves

with the overall operation and organization of the Ombudsman®

office, let us proceed to examine the statistics which are

relevant to our study, and which will ultimately give us a

greater insight as to the workload of the Ombudsman's office,

and the basis for some tentative evaluations of the work of

the Ombudsman's office.

137
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198, notes for the Hugh C. Arrell Memorial Lecture, delivered

by 4. Maloney, Thursday, January 29, 1976, Chester New
Hall, llcilaster University, Hamilton, pp. 16-17,

199. Ibid., pp. 100-106,
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Statistics
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The prupose of this statistical section will be to

e reader an insight into the overall activities of the

.

give T
office of the Ombudsman. For example, an examination of the
statistics reported by the Ombudsman in his Reports can help
the reader to determine how many complaints have come to the
Ombudsman's attention during the two reporting periods, how
many complaints were directed against particular governmental
organizations and finally, how many files were successfully
closed. By examining these statistics the reader should be
able to determine the extent to which the Ombudsman is ful-~
£filling his function of aiding the citizens of Ontario.

It is important that statistical evidence on the work
of the office be presented in order to provide some means of
judging the scope of the activity of the office, and to esta-
blish benchmarks for future evaluation of the office. Again
it is important to remember that the statistical data covers
only the first two years of the work of the Ombudsman and
does not provide sufficient evidence for time-series analysis.*

Number of Complaints

Since the Ombudsman is charged with examining and
rectifying complaints by the public, one should know how many
citizen complaints are registered, how many are satisfactorily
resolved, how many are not resolved and the extent to which
the authority of the Ombudsman restricts or enhances the

*Special cautions about taking the data at face-value have
already been outlined in the Introduction, pp. 8-9.
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successful determination of the complaints.

Complaint Reception

Jithin the first reporting period of the Ombudsman,
from Liay 1, 1975 to July 10, 1976, statistics bear out that
the office has not only managed to survive its first months
of existence, but has also dealt with some 10,587 citizen
inquiries and complaints as of July 10, 1976, and a total
B . 5,200
of 14, 027 as of October 31, 1976

First Reporting Period - lMay 1, 1975 to July 10, 1976

Iet us examine Table 1 which brings to light some of
the statistical data contained in the Ombudsman's first
Annual Report,

TABLE 1

Highlights

May 22, 1975 - July 10, 1976
(bracketed figures to October 31, 1976)

-5,318 (7,176) complaint files Of the closed complaints
files opened

-3,714 (5,330) complaint files -2,057 (3,022) involved
closed Ontario Gov't liinistries

or Agencies

-5269 (6,851) informal inquiries -1,004 (1,357) involved
received and dealt with private agencies, firms
or individuals
Of 3,714 complaint files closed -477 (640 involved municip-
alities and local police
-2,140 (2,915) were outside forces
jurisdiction
-Lhg (667) were premature -354 (475) involved federal
zov't dep'ts and agencies
-954 (1,450) were within juris-
diction some complaints involved
more than one organization
-86% of all complaints received or agency R
assistance
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It was somewhat of a surprise to the author of this
thesis to see the rather large number of complaints which
were handled by the office in its first 22 month of existence.
The 7,176 complaint files that were opened within the first
reporting period suggest that the creation of the office of
the Ombudsman was tapping a real constituency which felt some
need to complain about some aspect of governmental activity.

Informal Inauiries

In addition to the above-mentioned complaint files a
further 6,851 informal inquiries were received and dealt with
by the Ombudsman. The table also illustrates that there is
considerable confusion on the part of citizens about the
scope of the Cmbudsman's activities in that an overwhelming
majority of the complaint files (2,915 of 3,714) closed, were
outside the Jurisdiction of the office of the Ombudsman, with
only 1,450 being within his jurisdiction.

Of this very large number of complaints brought for-
ward to the Ombudsman's office which were beyond his juris-
diction, most were "complaints against municipalities,
universities, and many other bodies financed either in whole

202

or in substantial part by the provincial Government.' It

is because of the significant number of complaints (20%)
outside of his jurisdiction that Mr. tlaloney has asked that
(continued)

200, First Annual Report of the Ombudsman, 1975-1976, Toronto,
p. 2

. “
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he legislature give the Ombudsman jurisdiction to deal with
such oases.zo3 In addition, a number of complaints invol-
ved grievances by one citizen against another or:against a
private corporation (1,357), as well as complaints against
judges, lawyers (not given) and the Federal Government's de-
partments and agencies (475).20LL

Though clearly 20% of all cases were outside the
Ombudsman's jurisdiction and therefore could not be dealt
with directly, the Ombudsman's staff made every effort to
ensure that no one would be turned away without a fair and
impartial review of his/her case. This procedure is carried
out strictly in accordance with the wishes of the Legislature
that the Ombudsman's office not turn a deaf ear to those
people whose problems are not within the Ombudsman's jurisdic-
tion.

Zxamining the statistics a little more closely we see
that about 58% of the complaints dealt with and closed as of
July 10, 1976, fell outside the Ombudsman's jurisdiction
(2,140). Another 449 files were brought to the office pre-
maturely and would have fallenwithin the Ombudsman's juris-
diction had all existing avenues of appeal been exhausted.zo5

another 356 complaints dealt with court decisions and
individual judges; 988 related to citizens and their dealings
203. Ibid., pp. 3-4.

204, Ibid., p. 4.

209 1bide; ps 15,
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with private firms or other individuals, 363 complaints
dealt with actions taken or not taken by the Federal Govern-
ment and 29 pertained to the other provinces.206
Cf this total group of complaints, which includes
premature complaints, the Ombudsman's office assisted 92%
of the cases either through a specific referral to an agency
which would help them or through making inquiries on the
complainant's behalf, or by giving general advice, or by

explaining the complainant's circumstances. The remaining

cases, approximately 8%, were not dealt with either because

207

the grievance was abandoned or withdrawn by the complainant.

Object of Complaints

It is interesting to note that the total number of
complaints relating to the province's justice system was
1,653 and accounts for almost 66% of the total complaints
closed as of October 31, 1976. Thus it is clearly apparent
that complaints in the area of the administration of justice
form a very substantial bulk of the work of the office of the
Ombudsman.208

Furthermore, of the 854 complaints against government
agencies as of October 31, 1976, the ‘Jorkmen's Compensation
Board accounted for 349 or 60% of the total. It is under-
standable that these two areas should prove to be the source
of most complaints from Ontario's citizens against govern-
206. Ibid., ppe 15-16.

207: Ibid.s; D« 16,

208, Ibid., pp. 16-17.




f_..)
&
W

209

ment organizations” because they are two areas of govern-
mental activity which either involve substantial numbers of

citizens, as is the case of the administration of justice,

U

or, as in the case of the .Jorkman's Compensation Board,
serious impairment of individual citizen®s productive capa-
city. 32oth of them have high emotional content.

Preceeding the first annual Report, the Ombudsman
decided that due to the ever-increasing volume of cases, both
the llembers of the Legislature and the public would be better
served if he reported to the Legisiature on a semi-annual
basis. Hence the cut-off date for the Ombudsman's second re-
port was llarch 31, 1977 beginning in July, 1976.

Second Reporting Period - July 11, 1976 - iiarch 31, 1977

-
une

)

From July 11, 1976 to kiarch 31, 1977, the office o
Ombudsman received 4,989 new complaints and also dealt with
approximately 7,000 (10,000 per annum) informal citizen
inquiries which did not necessitate the opening of a formal

complaint file.

3
=
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igures indicate that the Ombudsman's office re-

ceives an average of slightly more than 1300 complaints/ in-

quiries per month, and that of that number, an average of 554

o B as ; i .. 210

result 1n the opening of a formal complaint file.
These figures exemplify the rapid increase in the

number of problems brought to the office as compared to the

209, Ibid., P+ 17»

210. ZSecond aAnnual Report of the Cmbudsman, July 1976-iiarch
1977, foronto, p. 3.
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14 month period dealt with in the first Annual Report. In
this earlier period, the office opened an average of 379

complaint files each month. The latest figure of 554 per
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nmonth represents an increase of U46s%. These s
cate that more and more people are coming to regard the
Ombudsman's office as a place where they can bring their indi-
vidual grisvances which they cannot resolve on their own.211

A further examination of Table 2 will shed some light
on some of the statistical data contained in the Ombudsman's
second Annual Report.

TABLE 2

Highlights

July 11/76 - iarch 31/77

-1,989 complaint files opened Of the closed complaints
-2,671 involved Ontario
Gov't agencies or
linistries

-4, 463 complaint files closed
5,076 (separate complaints)

-7,000 informal inquiries
received & dealt with -1,140 involved private
agencies, firms or
individuals

-527 involved munici-
palities or local police

0f 5,076 complaints dealt with

-3,230 were outside juris- forces

diction

-1,827 were within juris- -388 involved federal gov't
diction departments or agencies

-768 were premature

-927% of all complaints received
assistance

some complaints involved
more than one organization
or agency



0f the 5,076 complaints dealt with, 1,827 or 36% werec

within the jurisdiction under the terms of The Ombudsman sct,

1975, This represents an increase of over 265 from the time

of the last report, but it still indicates that the majority

s which are brought forward to the Ombudsman

213

for resolution, are still outside his legislative mandate,

Complaints Qutside Jurisdiction

The large number of outside jurisdiction complaints
once again involved citizen problems with municipalities,
uriversities and many other bodies financed in whole or in
substantial part by the provincial government. The office
dealt with 583 such complaints, including 527 involving muni-
cipal governments and other local authorities and 14 invol-
ving Universities.Zlq
As was mentioned in the First Report, the Ombudsman

felt that the Legislature should give him jurisdiction to

Q
o

al with such :cases as the Ombudsman's staff already spends
considerable amounts of time informally investigating com-
plaints against such provincially-funded bodies. Iloreover,
the additional staff and budget which would be required would
not be excessive and it would allow the Ombudsman to deal
more effectively with these types of problems.

Of the 5,076 complaints, including those which were

213. Ibid., p. 5.

214, Ibid., p. 6.
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premature, or Which fell outside of the Ombudsman's juris-
diction, the complainants were assisted in 4,691 or 92% of
the cases elther through a specific referral to an agency
which would help them (2,663), or through making inguiries
on the complainant's behalf and reporting to them (1,379),

£

or by giving general advice (273), or by explaining the

]

complainant's circumstances (249).215

The remaining 267 or 5% of such cases were not dealt
with either because the grievance was abandoned or with-
drawn by the complainant. In 37 of the cases, the office
refused to investigate the complainant's contention in accor-

. i R . 216
dance with Section 18 of The Ombudsman Act.

0f the 786 closed complaint files involving premature
complaints the Ombudsman is precluded from investigating
such cases until all existing avenuss of appeal have been
tried. The number of such complaints simply points to the
fact that there are hundreds of people who, having been
affected by a particular decision and seeking redress, do
not know how to pursue an existing right of appeal.

Of the 2,671 cases involving the various Ontario Gover-
nment llinistries, 1136 concerned the Province's judicial
system. ilore than 1000 of these complaints were directed
against the !linistry of Correctional Services. As was men-
tioned in the first Annual Report (where such complaints
215, Thid., P« Ts

216, Ibid., DP. 7.
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comprised almost 70, of the total number of complaints
against the Government of Ontario) the Ombudsman once again
found it disturbing that such a large percentage of the

217

complaints dealt with the judicial system,

Horkmen's Compensation Board

Similarly, of the 676 closed complaints against Ontario
Government Agencies, U489 were directed against the lJorkmen's
Compensation Board. However, this significant number of
cases must be seen in the light of the new and ever-
increasing claims dealt with by the “orkmen's Compensation
3oard every year. In 1976, for example, the llorkmen's
Compensation Board rsceived 434,000 claims and the fact that
the Ombudsman's office dealt with only 0.1% of the Board's
new annual caseload may reflect very favourably upon the

o

21¢ . i o e
Board.”~ However, the statistical rate of success must be

accepted very cautiously in view of the recent near riot at

219

()

=y

ueen's Park (Ontario) on lay 29, 1978.
The increase in cases against the llorkmen's Compensation
Board was probably due to the fact that the Ombudsman's
Directorate of Institutional and Special Services, which
deals with these particular complaints, was not fully opera-
tional until early 1976. As a result, when the Directorate
finally became fully operational, there was a substantial
217. Ibid., pp. 9-10.
218, Ibid., p. 10,

219, se
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Globe and 4ail and Toronto Star for Hay 30-31, 1972,
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1

number of cases awaiting investization. Only 232 of them

. . R o - 220
had been completed by the time of the First annual Report.”
It should also be mentioned that one of the methods

whereby the Cmbudsman's office has been able to handle the

increased number of Yorkmen's Compensation Board cases, has
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ize the services of law students on a part-time
basis as required. In this manner, the O0ffice is able to

investigate the growing number of such cases without the

necessity of adding additional people to the full-time staff.ZZl

iiPP's Involvement

Furthermore, without the support of the IIPP's, many of
whom referred cases to the Ombudsman's office for resolution,
the task of the Ombudsman would have undoubtedly been nmuch
more difficult. The involvement of the lPP's is also evi-
dent by the activity of the Cmbudsman's Queen's Park Office
which was establiched to ensure that both [PP's and their
constituents would have access to the Ombudsman. The Direc-
tor of the Queen's Park office not only interviews complai-
nants and assissts them with their particular problems, but
he also meets with [IPP's with respect to complaints. He

acts as a liason between the members of the Legislative
222

Assembly and the downtown office.,
To summarize, from liay. 1 1975 to July 10, 1976, 5,318
complaints were received., In addition approximately 5,000

220, Ibid., p. 11.

221. Ibid., p. 11.

222, Ibid., pp. 19-20,
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telephone inquiries and 269 interviews where follow-up

action beyond the initial contact was not required, were

|
)
ct

he second reporting period, from July 11, 1976 to Harch
31, 1977, 4,989 complaint files were opened. This figure
does not include approximately 7,000 (10,000 per annum)
televhone inquiries received by the office for which files
were not opened.

In comparison with the 14 month period covered by the
first annual Report, the average number of complaints re-

ceived per month increased from 379 to 554. Based on this

@

veraze, the office now receives 6,600 complaints per annum.
Therefore, on an annual basis, the office receives over
16,000 citizen inquiries and complaints.

The .iay in :Jhich Complaints ‘lere Received

It would appear that there is nothing special about the
way in which complaints were received as 80% were received
by mail, 10% by office interview and 10% by hearing inter-
view, in the First Report.

In the second Report, there were no significant changes
excent that the number of complaints received by mail drop-
ped to 70% while 10% were received through an office inter-
view and 20% were received through hearing interviews, The
number of hearing interviews increased to 20% whereas the

62
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interviews remained at 10%.

g
|-
=

0

In addition, the number of complaints received from

each region was approximately in proportion to the popula-
s o , . s . a " 2273
tion of each region of the Province of Ontario.““”
223. see pp. 130-142 of the First annual Zzport and pPr. 119-
130 of the Second annual Report,



In the first Revort, it 1s interesting to note that the
region farthest from Toronto, described as "Ontario North"
had the second highest complaint to population ratio, and

by the time of the second Report, "Ontario Horth" had the

iy

highest complaint-to-population ratio and was the source o
more complaints (669) than any other region, even though
the region has the least accessibility to Toronto. Private
hearings in these areas were likely the most important
contributing factor to the increased number of complaints.

as noted in the first Report, there were a relatively
high number of complaints originating from constituencies
where a correctional facility is located.

The population-to-complaint ratio remained roughly one
to one irrespective of the rural or urban character of the
constituency. Naturally, the percentage of complaints fron
urban areas is high because a majority of the Onftario popu-
lation (approx. 80%) resides in urban areas.

Complaint Closings

In 11 of 14 months of the first reporting period, the
number of complaint openings exceeded the number of complaint
closings (llay, 1975, to February, 1976). Thereafter, com-
plaint openings and closings were about even except for the
month of June/76, when a large number of complaints were
received at hearings. The overall result was a backlog of
complaints which averaged 1,550 for the four months preceding

the end o

[
ct
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he reporting period.
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During the period from July 11/76 to ilarch 31/77,
L,463 complaint files were closed. The number of complaint
files closed on a monthly basis averaged 495 or 94% higher
than during the period covered by the first Report. In
these files, there were 613 instances involving more than
one discernable complaint. These multiple-complaint situa-
tions explain why the disposition statistics and the 1lin
summaries exceed the number of closed fules. In addition,
L21 files closed involved new complaints from citizens whose
complaints were included in the first Report.

Tor all months covered by the second Report, the number
of complaint file openings exceeded the number of complaint

file closings. As a result, the number of complaint files

9

rogress as of March 31/77 was 2,551 or 38% higher than

'_l.

n
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9,

at the beginning of the reporting period. The growth in the
backlog has continued to develop notwithstanding the signi-
ficantly higher monthly rate of complaint file closings as
compared with the previous reporting period.

Completion of Complaints

In the first Report, of the 3,714 complaints it took
63 calendar days between the opening and closing of a com-
plaint. The majority were closed within 90 days. For
instance, of the complaints opened in Nov./75 14 were closed

during april/76. 4s of July 10/76, a total of 207 complaints

opened in November/75 had been closed.
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In the second Report, of the 4463 files closed, it
took on the average 75 calendar days between the opening

and closing of a file. The average duration in closing for
complaints that were within the Ombudsman's jurisdiction

was 104 days. The average duration to closing for complaints
that were outside the Ombudsman's jurisdiction was 57 days.

The majority of complaints, 75%, were closed within
90 days. A significant percentage, 46% of all closed com-
plaints were completed within one month. Cnly 41% were
completed within one month during the period covered by the
first Report. However, in comparison with the first Report,
the average duration to closing has been increased from 63
to 75 days. This increase was caused by the larger number
of complaints which required between 9 months to one year
and more than one year to complete., The first Report showed
L3 files requiring more than 9 months to close. In the
second Report there were 309 complaints which required more
than 9 months to complete.

The first Report explained that the number of duration
days required to complete a complaint depended on three
factors; the complexity of the complaint, the co-operation
of parties contacted during the investigation, and other
work expended by the staff. The first 2 factors are beyond
the Cmbudsman's control, The latter factor is largely de-
pendent on the availability of staff. In many instances
where a lengthy investigation occurs because of the impact

of thes
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the duration of the investigation could

not have been forseen, (Of the 542 files opensd in lov./76
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60 were closed in Jan/77.)

Government and Private Organizations

The organizations were grouped into 6 major categories:
1) tovernment of Ontario, 2) Courts, 3) Federal Government,
L) private, 5) municipalities/local authorities, 6) other
B b 4

provinces, 7) international and 8) no organization specified.

In the first Report, a high percentage of complaints
were directed at a relatively few organizations. Uith re-

spect to Government agencies, the 7 organizations involved
with 50 or more complaints accounted for 1,533 or 33% of

the 2,057 complaints. The [linistry of Correctional services
alons was invalved with 769 or 37% of such complaints.

n the second Report, the percentage of complaints in
each major category did not differ significantly from the
pattern described in the first Report. Ilinistries, agencies,
boards and commissions of the government of Ontario were
involved with 2,671 or 52% of the 5,076 closed complaints.
Complaints involving private business, associations, groups
and individuals accounted for 22% of the closed complaints.
In addition, ifunicipalities/local authorities accounted for
10% of the complaints and the Federal Government accounted

for 85 of complaints.

~1

“he ilinistry of Correctional Services accounted for 38%
of complaints and the 'Jorkmen's Compensation Board accoun-
ted for 18%. The 10 organizations with 50 or more com-

plaints accounted for 2,556 or 84/ of such complaints.
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Complaint Disposition

The disposition of all closed complaints was reviewed

on the baslis of three independent determinations which, as

set out pelow, are roughly in the sequence that would be

followed when working through a complaint: 1) jurisdiction,

2) final action and 3) settlement.

Complaints

Qutside Jurisdiction

The Ombudsman Act/75 excludes from jurisdiction com-

plaints where one or a combination of the following condi-

s
%]

',.J-

1

e

AN
Nsor

L)

5)

6)

7)

exist:

6]

q:
The complaint

"governmental

The complainant is not affected in

capacity.

The complaint

does not pertain to decisions of a
organization" of the province of Ontario.

1

his or its personal

pertains to deliberations and proceedings

of the sxecutive Council of the Government of Ontario,

The complaint pertains to a decision of a person acting

as a legal advisor or counsel to the Crown in any pro-

ceedings.

The complaint
the functions
The complaint

where a right

Pl

int

o

he compl

pertains to decisions involving judges or
of any court.

is premature because it pertains to matters

103}

of appeal on the merits has not expired or

been exercised,

pertains to matters within the jurisdiction

of the Federal Government, municipal governments, or
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other provincial governments.
8) The complaint pertains solely to private matters.

In the

(J

;,

First Revort, the most common reason for an
"outside Jjurisdiction" determination was the private nature

N

f the complaint. This reason surfaced in 988 or 38% of

o

all such complaints Matters within the jurisdiction of
ther governments (federal, municipal, other provinces) was
a factor in 729 or 28% of all "outside jurisdiction" com-
plaints, Complaints involving judges and courts accounted
for 356 or 14% while complaints sent prematurely formed the
basis for an "outside jurisdiction" determination in 449 or
17% of all such complaints.

In the second Report, complaints of a private nature
were again the most common "outside jurisdiction" complaint,
There were 846 "outside jurisdiction" complaints involving
other levels of government. Approximately 50% of these
complaints involved municipal and local authorities. Pre-
mature complaints involving situations where a right of

appeal had not expired or been exercised comprised 23% of
all "outside jurisdiction" complaints. The .orkmen's
Compensation Board continued to be the major source of pre-
mature complaints,

The office provided assistance in 2,968 or 97% of all
"outside jurisdiction" complaints., This assistance arose in

the course of explaining or clarif complainant's

H
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situation, providing advice, or by directing the complainant
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by means of a referral. In 78% of all "outside jurisdiction"

complaints the assistance was provided by means of a referral.
There were 543 complaints where the staff felt that it was

necessary to make 1lngquiries in order to refer the complai-
nant to the most appropriate organization or agency. (In the
first Report assistance was provided in 2369 or 92% of all
outside jurisdiction complaints.)

2) Final action

The naturse of the final action varied from complaint to
complaint. In order to express the possibilities, nine
action categories were defined: 1) listen, 2) explain, 3)
advise, 4) refer, 5) inquire/refer, 6) inquire, 7) informal
recommendation, 8) formal recommendation, 9) refuse to in-
vestigate or further investigate.

settlement

The first question on the settlement status of a com-
plaint is, did the complaint reach the point where the issue
was resolved? 4 review of the 3,714 closed complaints, in
the first Report, shows that 787 complaints or 215 were
resolved., However, if complaints of a private nature and
complaints directed at government agencies other than "govern-
mental organizations" within jurisdiction are not included,

b

the percentage of resolved complaints rises from 21% to 345,

Other factors which frequently intercede to prevent a

complaint from being resolved include withdrawal and abandon-

f

ment of a complaint, relevant circumstances changing in the

{

o)



course of an investigation and jurisdictional considera-

tions ot

3

ier than the above, for example, a premature com-

5
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1nT.,
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In the second Report, the 1,381 resolved complaints
comprise 277 of the 5,076 closed complaints. This figure
represents a 6% increase over the comparable figure in the
first Revort. From July 11, 1976 to larch 31, 1977, the
Ombudsman's office assisted in the resolution of 1,021
complaints or 74% of resolved complaints. The Ombudsman's
office assisted in the resolution of 75% of the complaints
involving "governmental organizations" within the meaning of
C

The Ombudsman act/75.

4 sescond question to be focused on the settlenent
result is, did the settlement favour the complainant or the
Governmental organization. The first Report, a review of 696
resolved complaints, shows that 213 or 31% were settled in
favour of the complainant; 286 or L41% were settled in favour

of th

[¢%]

"Governmental organization" and 197 or 28% were in-
dependently resolved. Thus, in 59% of resolved complaints,
the complainant received all or part of the benefits rasques-
ted. [No one agency or ministry had a disproportianately

hizh ratio of either "favour complainant" or "favour

government" settlements.

In the second Report, there were 767 complaints or 55,
of the resolved complaints which were settled in favour of

y

the complainant. There were 610 complaints or 455 of the

resolved complaints which were settled in favour of the

Ut
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organization complained against. In addition there werec 4
complaints where a formal recommendation was denied,

Rasically, the sequence of events leading to a resolved

T

0]
w

complaint, which may be settled in favour of the complainant

R
l._l.

o} n favour of the Governmental Organization, varies from

complaint to complaint.zz4

Budeet-

Under section 10 of The Ombudsman act, the salary of

the Ombudsman and the expenses required for the operation of

his office were made payable until ilarch 31, 1976 out of the

T

Consolidated Revenue Fund. Ffrom July 10, 1975 %o llarch 31,
1976, the Ombudsman's office spent 31,297,044 of which 3425,
000 was attributed solely to the cost of opening the new
office., The operating costs for that period therefore, were
5872, 04k,

In March 1976, the Doard of Internal Zconomy recommen-
ded that the sum to be assigned to the Ombudsman in the
printed estimates be 3$2.3 million.

The Select Conmittee on Justice approved these estimates
of the Ombudsman in the amount of $2.3 million on June 21,
1976, it being understood that such additional sums as
might be required would be obtained by applying to the Board
of Internal Zconony.

On UNovember 23, 1976 the Board of Internal Zconomy

]
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n

ct

approved the supplementary estimates for the office oi

22h. Pirst Annual Report, Ibid., pp. 110-129, and Second
annual Report, Ibid., pp. 105-117.
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Ombudsman in the amount of 509,000, bringing the total
approved budget for the year ending llarch 31, 1977 to

32,809,000 million., 4 rough breakdown of this amount

includes:
salaries & wages $1,710,000
employee benefits 150,000
transportation & communication 276,000
services 522,000
supplies/equipment 150,000
ftotal 32,809,000 225

On larch 1, 1977, the office of the Ombudsman sub-
mitted its estimates for 1977-78 to the Board of Internal

Zconomy which amounted to 33,909,000. This amount was sub-

~

h
divided by 3Standard Account Classification as follows:

Salaries and wages 32,483,000
Zmployee benefits 272,000

Transportation and Communications 256,000

Services 747,000
supplies and equipment 151,000
Total 53,909,000

at its meeting on March &€, 1977 the Baord approved
Estimates of 33,560,000 which was subdivided by 3tandard

Account Classification asg follows:
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st Annual Report, Ibid., pp. 29-30.
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Salaries and ‘/ages 52,342,000 (down 5141,000)
Tmployee Benefits 248,000 (down  24,000)
Transportation & Communications 233,000 (down 23,000)
Services 600,000 (down 147,000)
Supplies and equipment 137,000 (down 14,000)

Potal 33,560,000 (down 3349,000) 226
The office will have an opportunity to present its Supplemen-
tary zZstimates in late 1977.

attacks on 3udget

In December 1977 Arthur idaloney was strongly attacked

o’

y members of all three parties in the legislature for what
they called his gold-plated spending and his political ploys
to get more money for his office. In the 1976-1977 fiscal
year the Ombudsman's office spent 32,809,000, The 1977-1978
budget was set last spring at 33,560,000, Iir, llaloney has
asked for supplementary estimates of 31,100,000 for this
fiscal ¥year and been cut back to 633,000,

On Thursday, December 1, 1977, he told the Globe and

Je've been emasculated by this. .e'll almost have
to close up shop, except to carry on the office and
do work around Toronto. First to get the axe would
be operations in lorthern Cntario, one area that was
screaning to us for assistance

In the December 4, 1977 edition of the 3Sunday Sun, an

article appeared under the title, "Is Ombudsman's Job really
nezcessary?" It asked people to express thelr thought as to

s} oy - 3 4= A Dyval = = . ] v Lo et
wvhether or not the Ombudsman's office was in fact worth




34,1 million that the Ontario legislature gave it in 1977.

Following are some of the replies:

I don't blame the legislature for the cut in ialoney's
budzet. I haven't yet heard where the Ombudsman has
done any work except tTo encourage Pickering holdbacks.
His staff rnust be well paid if he's asking for that
¥ind of budget. ''hen he shows some results with his

+

present budget it might be interesting.

If Arthur Maloney wasg such a perfect choice for
Ombudsman, why did he have to take a couple of trips
abroad to get an insight as to how an Ombudsman's

job works? Iluch time of his huge staff is taken up
with frivolous beefs for which a deterrent is
required. I must be one of many who feels Bill Davis
should let this monster go. '

I was under the impression federal, provincial and
municipal representatives were elected to (amongst
other duties) watch over their constituents' rights.
S0 let's avolish the whole Cmbudsman's office and
save all that noney.

In addition another article appeared in the Tuesday,

mber 13, 1977 edition of the Toronto Sun by Claire Hoy.
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ad:
Is there no stopping this man, this egocentric wastrel
named aArthur llaloney? Apparently there isn't, unless
his crown accidentally slips down and chokes him in
nis sleep. For not only does our wildspending
Ombudsman not apoligize for his scandalous squandering
of public funds, but - can you believe the gall - he
wants even more. Jith a skyrocketing budget of 34.2
million, ilaloney has cshamelessly set out to build

the biggest and most expensive kindom in the entire
world of Cmbudsman. If we could point to dramatic
results for our money, then, perhaps, it might not be
50 bad. 3But, to date, the one major project under-
taken by Jialoney -~ Horth Pickering - was badly botched,
'eanwhile, the vast majority of complaints he's

handled have either been remarkably petty or have
involved time and money wasted on investigations
outside his jurisdiction,

-
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The above are but a =mall sample of some of the arti-

cles which have appsared in the »nres misinformed articles
23 I

C’)

at that. This is not to say that all articles which have
appeared in the press are of such similar calibre. It must

be mentioned that since the inception of the Cmbudsman's

ist the citizens of Ontario

0
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office, the endeavours to as

D

been immensely aided by the encouragement (and sometimes

on

constructive criticism) given the Office of the Ombudsman

Hy

by the hundreds of men and women in the press. Their assis-
tance in publicizing news of the Ombudsman's arrival along
with his staff during the private hearings throughout the
province is especially important in that it ensureg that
every citizen, and not just those in the larg

knows about his access to the Ombudsman's office.

Recommendations

The contents of the above articles show a clear miscon-
ception about the Ombudsman's office, not solely through
sheer ignorance but probably to a great extent due to the
lack of published material on the relatively new office of
the Ombudsman. Hence my first concrete recommendation for
the Ombudgnan's offi
To prevent this unjust and unfalr politicization of the
Cmbudsman's office, it is imperative that a detailed brochure
or pamphlet be prepared outlining the role and function of

the Ombudsman's office, for dissemination to the general

J
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public, People cannot hops to secure this kind of detailed

s something concrete is produced. ilorsovar,

1))
>

knowledze unle

D

the press cannot be held responsible for this type of
detailed knowledge. Hence a piece of work which would
answer all the basic questions about the overall operation
of the office is imperative,

This brochure would enlighten people as well as pre-
vent unjust politization of the office. People would rea-

lize exactly how much work the Cmbu

watching over constituent's rights. It would show them that

the vast majority of cases handled by the office were not

ot
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remarkably petty and that time is not wasted on inves a-
ions of casesg which are outside the Ombudsman's jurisdiction.
Simply, the misinformed would become the informed and a

case of unjust opinion about the Ombudsman's office

R

would prevail,

3

One disturbing point during the discussion of the Cmbud-

U

sman's budget were some of the comments made by the elected

mencers., For example, Gordon .Jalker (P.C., London South)
commented to Arthur MMaloney: "You're not a country cousin,

22
ile

fou've become a country squire, Patrick Reid (Liberal,

Rainy River), was similarly blunt: "Your whole organization

o]

has grown like Topsy. You've become guilt-edged, gold-

o

(

plated, and the time has come to take a long, hard look at

227, Zlobe and iiail, Thursday, Dec., 1, 1977, p. 7

\J
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Just what you really require."”

fficiency of sudget

These comments are disquieting to say the least. The
budget which Arthur aloney submitted, was in his mind, the
minimum requirement for the office of the Cmbudsman to
carry out the mandate which was given and the way he thought
it should be done. ‘hen one considers the context in which
the particular amount was requested, it does not seem un-
reasonable, The province of Ontario has a population of
some & 1/4 million people, with a huge land mass. The civil
service is comprised of sonme 72,000 permanent men and women,
85,000 if all the temporary and casual help is taken into
consideration, e have a province with almost 400 nmunicipa-
lities, The Ombudsman's office is empowersd to review the
acts and decisions of some 28 ministries and 65 boards,

4

agenciss and commissions. lloreover,

[

if you consider, for example, the Attorney General's
Department that pays the people who try us and
prosecute us in a great many cases, the annual budget
there is 95 million dollars. Correctional Services
which keeps us in jail when we break the law, if we
are in a provincial institution -116 million. The
Solicitor General who polices us in part around

the province - 116 million, not to mention the huge
budget of the Hinistry of Zducation and the ilinistry
of Social Services. 3So it gives you some idea of the
total context in which we are called upon to function
and it seems to me that 3 1/4 million is really about
a bare minium to do the job that I think ought to Dbe
done for this province.229
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Chamber of Commerce Speech.

by
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in the year, Ilr. llaloney asked for supplementary
estimates of 31,100,000 million for this fiscal year which
would bring the total budget to 4,660,000, The amount was
cut back by 633,000, If arthur Hlaloney's request had been
granted his spending in this year would have been 66% higher
than in the fiscal year of 1976-77. as it turned out, he

" . o 230
was held to an increase of 49%,

Jase summaries

1

Let us examine in capsulized form some of the complaints

received by the Cmbudsman's office for settlement. This

will give us a clearer insight as to the type of cases which
appear before the Ombudsman. It must be kept in mind though,
hat these particular casces, will not reveal to the fullest
the wide variety of complaints brought to the Ombudsman's
ffice, but they will indicate the crucial role that the
Ombudsman does and can play in resolving citizen-government
conflicts,
among these cases there are situations such as:

--The resolution of a complaint by the parents of a l7-year
old youth who was unjustly convicted of contempt of court by
a Provincial Court Judge. Through the efforts of the Ombud-
sman and with the co-operation of the ifiinistry of the
attorney-General the parents were reimbursed by that liinistry
for the legal expenses they incurred when they successfully
fought the conviction in the Court of sppeal. (Included

230, Globe and ilail, DJecember 1, 1977.




under the heading, "linistry of the attorney-General")

Hy

rom jail of a l7-year old girl who was re-

--The relecase

manded into custody for three weeks by a Frovincial Court

Judge to awalt sentencing after her plea of guilty to pos-

(¢

session of hashish, ‘/hen the Ombudsman was informed of the
case, he advised the girl‘s lawyer to launch an appeal and
therehy obtain her release on bail. The Frovincial Court
Judge, in a letter to the Cmbudsman, criticized the Ombuds-
man's intervention, but the Ombudsman defended his action
and broucht to His Honour's attention other criminal cases
where bail was successfully obtained for clients remanded
into custody to await sentence "for an unusually long period
of time", The trial judge subsequently imposed a fine of
31,000, Her co-accused, who had a criminal record and who
was found guilty of possession of hashish for the purpose

of trafficking, was glven a suspended sentence and placed on
probation. (Included under the heading, "lMinistry of the

Attorney-General")

--The rejection of the Ombudsman's recommendation that boats
purchased for use as homes be exempt from provincial sales
tax. The Treasurer of COntario said that he and his offi-

cials could not see the logic in the Ombudsman's recommen-

dation, which came a

wn

a ITre
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ult of a boat purchaser being

charged the tax as though the boat was to be usged for plea-

166



'_J
%
~J

sure purposes only, when, instead, he intended to use it as

his principal residence. (Included under the heading,

m

E

"Ministry of Revenue")

--The problem of a cottage-owner who was told to relocate
his cottage or have 1t removed by government authorities,
after owning the cottage for eight years, the owner had
discovered from the local Reglstry O0ffice that the building
was on Crown land. He was repeatedly refused permission to
buy or lease the land from the government. idhen the Ombuds-
man intervened, the government agreed to survey the property,
and that survey revealed that the cottage was not on Crown
land. The owner was spared the cost and inconvenience of
relocation. (Included under the heading, "linistry of Na-

tural Resources")

my

by

reinstatement of a Liquor Control Board of Ontario

(§]

worker to his former position. The worker had been absent
from work for medical reasons and the Board terminated his
employment, in the Ombudsman's view, without just cause.

The board eventually agreed with the Ombudsman's recommen-
dation that the worker be reinstated at an appropriate

galary and with his previous seniority rights intact. (Inclu-
ded under the heading, "!linistry of Consumer and Commercial

\

Relations")



--The return to a group home of a youth who had been
unjustly accused of stealing $75 and transferred to a juve-
nile training school. Through the intervention of the
Ombudsman, the youth was returnesd to the group home and he

was subsequently exonerated of the 375 theft. (Included un-

der the heading, "ilinistry of Correctional Services.")

--The payment of an 38,000 grant to a doctor who had agreed

to practice family medicine in a Northern Ontario community,

which the government had designated as a medically under-
serviced area. The doctor was promised the grant in 1973,

but

cl
2
-y

fter he began his practice in 1974, the liinistry of
Health refused to pay him the $8,000. Shortly after the
Cmbudeman formally notified the Ilinistry of his intention to
investigate the matter, the grant was paid. (Included under

the heading

(SR

"liinistry of Health.")

~--The resolution of a lease dispute between a cottage owner
and the government regarding property leased by the owner in
a provincial park. Other lessees in the same park had been
granted options to renew their leases, but the complainant
had not. He had made extensive and costly improvements to
the cottage and contended that he, too, chould be allowed an
option to renew his lease, Until the Ombudsman intervened,
however, the

government said there could be no renewal,

(=)

after the Ombudsman's intervention, the complainant was al-
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lowed to renew his lease., (Included under the heading,

"Iinistry of Hatural Resources.")

--The release of a man who had been unjustly returned %o
the Mental Health Centre at Penetang. In 1957, he was
found guilty of wounding and sentenced to 14 years imprison-
ment, but his appeal to the Court of Appeal resulted in a
new trial. The Ombudsman, in his former role as a defence
counsel, acted for the 19-year old youth at the Court of
Aappeal hearing, and an associate of the Ombudsman was counsel
at the new trial in 1958. At that trial, the youth was found
zuilty of the charge by reason of insanity and an order was
detain him at Penetang., Immediately after the
verdict, the youth threatened the life of his counsel. (He
was dissatisfied at the time with what was, he now admits,
the begst possible trial result for him and was in a highly
emotional state.) He remained at Penetang for 14 years and
was released on a day care programme through Toronto's WQueen
Street lental Health Centre in 1972. The man was operating
successfully under this programme until 1975 when he was
abruptly arrested and returned to Penetang. The Ombudsman's
investigation revealed that the police, relying on informa-
tion from an unknown informant, had interviewed the man's
psychiatric supervisor and learned of threats against both

rad

W

the Ombudsman and his former associate. The police consid

ct

this information serious enough to warrant the man's ar

ry
©
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but the psychiatrist involved subsequently told the Ombud-
sman that he did not feel the man intended to carry out the
threats. There was obvously a misunderstanding during the
conversation between the psychiatrist and the senior police
official. Through the Ombudsman's intervention, the man was
eventually released from Penetang and returned to the day
care programme in which he had been previously involved.

(Included under the heading, "Hinistry of. Health.")

~--The vindication of corrcectional officers and inmates at
the Burtch Correctional Centre in 3Brantford who had been
unjustly named in connection with an alleged sexual attack
on another inmate., The 19-year old complalnant said he had
been raped by two inmates while other prisoners watched, and
he also contended that the attacks continued despite warn-
ings that correctional officers were nearby. The inmate

subsequently informed Burtch officials of the alleged attack

8]

and was placed in the infirmary. Four days later he escaped
and was at large for 25 days. During that time, his allega-~
tion became public knowledgze after he contacted a member of
the news medial., The Ombudsman's investigation into the
inmate's allegation included a review of the man's court
hearing on the chargs of being unlawfully at large. 4t the
trial, his counsel cuggested that the inmate fled Burtch

because he feared reprisals from other prisoners for having

)

reported the allsged assault, but the court, after hearing

|
Us

the evidence from the alleged assailants and corrsctions
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officials, concluded that the inmate had lied about the
sexual assault, possibly with the hope of obtaining his
instant release fron custody. The Cmbudsman came to ©

o3

nd of his investigation and a report
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same concluslio:l

1 the Iinister of Correctional
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was prepared and 4
Services. Despite the fact that the allegation of assault
against other inmates and suggestions of neglect by sone
correctional officers had been publicly published and broad-
cast, the ilinister refused to make the report public. He
said the language used in the report was too explicit and he
also expressed concern about the effect of publicity on the
complainant's rehabilitation. The Ombudsman replied that he
found the ilinister's reason for not making the report public
"unconvincing", and also said he would press for an amend-

ment to The Ombudsman Act to allow the Ombudsman, in his di-

scretion, to make public any of his reports if he feels it
3 35 - 3 2 it e 231
is in the public interest to do so.
sSummary

statistical section tabulated the activities of
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of the Ombudsman in such a manner that the reader
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can eas

€

; determine how many new complaints came to the

A

Ombudsman's attention during the two reporting periods, how
many were directed against particular governmental organiza-
tions and how many complaint files were closed.

231. First Annual Report, Ibid., pp. 21-27.
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It was found that in the second reporting period, the
}

office of the Ombudsman had received some 4,989 new comp-

laints and had also dealt with approximately 7,000 informal

citizen inquiries which did not necessitate the opening of
a formal complaint file. ‘/hen converted into monthly

B

totals, the figures indicated that the Ombudsman's office
received an average of slightly more than 1,300 comnlalnt/
inquiries per month, and of that number an average of some
554 resulted in the opening of a formal complaint file.
These Tfigures indicated a significant increase in the

b !

nunber of problems brought to the Cmbudsman's office compared
)

to the first 1lh-month reporting period. At that time the

Cmbudsman's office had opened an the average 379 complaint

[¢]

files each month. The latest figure of 554 per month repre-

sentaed an increase of L6 over the initial resporting period.

ol

3ased on these figures, the Ombudsman anticipated that
his office would open approximately 6,600 new complaint files
each year and would also deal with an additional 10,000
informal ingquiries for a total of 16,000 citizen contacts,
However, based on the surge in demand made upon the office

of the Ombudsman during the second report's nine-month
period, there very well could be cven more citizen complaints

and inquiries brought to the Ombudsman's office than has bee

Several final points must be made on the statistical

besn noted, all the statistical data comes dirsctly fron



)

thz annual Revnorts of the Ombudcman to the Legislature.
Consequently, we have the 'situation where the statistical
evidence is produced by the person who is trying to justify

iy

his activities. Therefore, one must be aware of the poten

1=

post

tial bias of the author(s) of the statistics. It is to be
hoped that sometime in the future an independent audit of
the statistics will be made, However, the statistics as

presented in both annual Reports seem to be accurate., The

Select Committee on the Ombudsman corroborated the statistics

in its second and third Reports where they stated:

That the Ombudsman and his staff were able to accomplish

all that is referenced in the Report is a testimony

to the effort, dedication and enthusiasm of the

Ombudsman and each and every member of his staff.232
232. Second Report of the Select Committee on the Ombudsman,

P. 5, tabled sssembly, iLlarch 28, 1977.
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‘hird Report el ee on the Onmbudsman,
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p. 1V, tabled in the Leglslative assembly, November 25,
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An attempt has been made in earlier chapters to indi-

cate that within the last half century we have witnessed

dern welfare state, and with 1it, the
enjoyment of many social services,
witnessed the transformation of governments Irom minor in-
stitutions to the present where they ars large, highly
centralized entities.

It has also been shown that in order to administer
this vast complex structure, a large bureaucracy has fluo-

riched, bringing with it, "the need to grant increasing

U

P le)
powers of discretion to the executive side of government.” 23
This, it was argued was due to the fact that in a modern

welfare state, where speed and unifornity of action is ex-

cted from the authorities, there is a push towards ever-

Yoot

increasing centralization of bureaucratic functions. It is
this drive towards increasing bureaucratization, speciali-

zation and centraligzation, which can cau undesirable

Ul
[¢]

neglect when individual cases are considered. Sinply put,
thousands of administrative decisions are made yearly by
government officials and their minions. Thus, we are con-

fronted with numerous cases where the cogs of the govern-

ment's adminigtrative machine unjustifiably lead to an
infringement of citizen's rights here these adnministra-
tive decisions are not justified and are unfair or wrong,
233« JsT. Rowalb, Phe ‘DUC““”H Flan, (Toronto:licClelland &

Stewart Ltd., 1 ”3), De U6,
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i
thers is really no simple method by which the ordinary
citizen can obtain redress from the government. as sir
Tohn Thyatt put it,
:ith the existence of a great tureauc“”“y there are
inevitable occassions, not lﬂSLgﬂlIl”&ﬂb in number,
when through error or indifference, injustice 1is
done- or appears to be done...But too often the
little man, the ordinary humble citizen, is
incapable of asserting himself.,..the little man
has become too used to being pushed around; it
rarely occurs ©To him that there 1is any appeal
from what they have decided and...too often in fact
there is not.234
To say the least, this is a disquieting and unhealthy symp-
tom of our contemporary political system.
Hence it is precisely from this sense of uneases and
- . 235
from what John Stuart [1ill called "the despotism of custom",™~

that sxpedient despotism where decisions are made according
to the book rather than according to conscience and merits

of the case, that proposals for a new and added protection
against bureaucratic offences emanate. One new form of
protection is provided by the parliamentary officer known as
the Ombudsman, a unigue institution for dealing with citizens'

grievances against unjust administrative decisions. His

0]
}_u
w

mandat to arrive at truth and equity and to see that they

)

ars satisfied.
Wle have seen that although the office of the Ontario
Ombudsman attempts to confront the problem of an expanded

234, Justice, (

British Section of the Internationa Commission
of Jurists), ”T“e Gitizen & administration: The Redress
of Grievances - a Report," 3ir John ‘hyatt, Dirsctor of

-

London: 3tevens, 1961), p. xiii.

2

Research, (

&Y e)

(¢)

1

@«

\
09}
()
&k
U

N
R

< S PR ol S ~ T 3 ~1 T + 113~ - 2,
on the HJugh C, arrell llemorial Lecture, p. 1l2.
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bureaucracy in the modern welfare state, the office was

originally created in Sweden in 1809 to act as a guardian
of the people's ghts, bu preventing the abuse of powers
by the authorities. le have indicated that the essentilal
features of the orig 1 Ombu an system in sweden which

argued for its adoption were:
that the Ombudsman be an independent and non-
partisan officer of the Legislature, usually
provided for in the constitution, who supervises
the administration; He deals with specific
complaints from the public against administrative
injustice and maladministration; and He has the
power to investigate, criticise, and puollhluv,
but not to reverse administrative action.236

“Je have discussed how the Ombudsman's office in Ontario
was provided for by action of the Legisalture, and why the
office is headed by an independent public official who is
ultimately responsible to the Legislature. He receives
omplaints from people against government agencies, officials
and employees, acts on his own initiative, and has the power

to investigate, recommend corrective action and issue

ig
reports. The offices differences from the traditional methods
of handling grievances and important advantages over these
methods have also been noted.

Some attention was also paid to the traditional mecha-
nisms for adjusting grievances, namely the court system, as

fective instruments for

=

the courts are not always, "as e

3

remedying the wrongs of modern administrative action, for

236- 3 C. Rowat ‘mbudsman, (“oronto: University of

y I (
otonto Press, 1968), p. xxiv,




,..J
~J

they are more than often too cumbersome, costly and
w237
L

iloreover, litigation is still very expensive,

exacerbating and often protracted and slow.

On the other hand, the office of thes Ombudsman,

gives the citizen an expert and impartial agent,

without personal cost to the complainant, without

time delays, without the tension of adversary 518

litigation, and without requirement of counsel.”™™"

41l that is required of the complainant is that he/she
send the Ombudsman & letter or contact his office by tele-
phone. The rest is handled by the office.

llorsover, complaints to one's member in the legisla-

ture often has not solved the problem either. Not only ar

(¢V)

(=
]

many citizens probably unaware of this avenue of appeal to

their PP, perhaps because of their lack of knowledge as ilr.
m

Thompson (Liberal) speculated, but in many instances it is

unsuitable, TFor exanple, th

[$}]

moer nay simply not have

D

4o

the time nor the personnel to deal with the constituent at

)]

oy

“

17 creat length, and secondly, mnany

o]

people question the

a

~
a

=

impartiality of their member because of the member's parti-
cular party affiliation.
Furthermore, the other traditional body with power to

deal with c
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relating to actions of administrators
1f, However, it also is seriously

1
limited in what it can accomplish, for there are no formal
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ons all pointed toward
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In short the followins five rea
the necessity of establishing the office of the Ombudsman;

the complexity of modern government, the impersonal and

dehumanizing nature assoclated with the operation of modern

government, the inadequaciss of the traditional mechanisms

for adjudication of problems, the need for impartial assis-

tance and the need for a deterrent to injustice.

Though the office differs dramatically from the tradi-

tional methods of handling grievances, it possesses certain

advantages over these other methods:

Firgt there is the principle of impartial investi-
gation., If a citizen makes a complaint against the
conduct of a civil Sefvanu, the matter is
investigated and reported upon by the Ombudsman, who
is an impartial authority, entirely independent of
the leglslature Secondly, the inpartiul authority

i arllament although he is also
protectlng L}a ighte of the individual complainant.
Thirdly, the investisg
Fourthly, the method

n

the investigatio

gatlion is conducted openly.
1 of subnitting complalnus and

s very informal.239

Marthermore, we have seen that the road travelled in

Ontario has in fact been a long and arduous one. It was

not until 1965 that serious debate and discussion of the

Yernon 3inger, PP, (Liberal.,, Downsview), introduced a

4]

private nmember's Bill calling for the appointment of

3

L

(Cf-



It was not untii ilarch 11, 1975, when the first refer-
ance to the Onbudsman was to occur in Ontario's Spesch from
the Throne, when The Honourasble Pauline lLlcGibbon, Lisutenant
Zovernor, announced:

As a safeguard Linst the groving complexity
i

2.3 G
of government and s relationship with the
individual citizen, thes government will establish
the office of the Drovin01al Ombudsman - or
meuuoperuon - to ensure the protection of our Quo
citizens against arbitrary Judgeuvnt or practice.
The leaders of both Cpposition parties not only spoke in
favour of the creztion of the Ombudsman's office, but simi-
larly in favour of the Ombudsman - designate's nomination -
asrthur Ilaloney, W€.C.

During the course of the debate on the Ombudsman 3ill,

ine elected members who spoke made many carefully considered

suggestions regarding the organization of the Ombudsman's

office and also expressed the hope that in establishing the
office, lir, lialoney would consider and make reference to their
remarks, Finally, on July 3, 1975, Bill 86 received Royal

ent and was proclaimed in force on July 10, 19735.

240, Clobe and




3imply, The Cmbudsman :ict, enacted in 1975 provided

that the Ombudsman would have the
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of the province of Ontario either upon receipt of complaints
from affected persons or on the decision to conduct an in-
vestigation on his own initiative., Generally, complaints are
brought to the attention of the Ombudsman diresctly b
who feel that they have been aggrieved by the buresaucracy;
hey can be brought to him by the elected members of the le

igslature; lastly, th Ombudsman can conduct an investigation

on his own initiativ

(¢]

providing the case falls within the
Cmbudsman's jurisdiction.
Collectively, tThe express powers which have been given

e

Cmbudsman by the legislature are the formal powers,

c—*-
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lembers of Parliament, in their wisdom, thought

that the Ombudsnan might need to carry out his function as
- . -y . w241
prescribed by the Ombudsman zct."

ttendance of any com-
plainant, any person who is an officer or employee or
nember of any zovernmental organization or any person
who in the Ombudsman's opinion iz able to give any infor-

mation relatins to any matter that is being investizatzd

e Y ¢ Cmbudsman a
se", given by Lir. daloney to the Zanadia
e of the International Cmbudszsmen C
at ZEdnmonton, «lta, p. 2.
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(b) The power to conmpel the production of documents by

[{¥)

summons or otherwise from any of lhe above-mentionsd

-
D
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sons

\

(c) The power to administer an oath to and examine such

(d) The power, upon notice, to enter upon any premises
occupled by any governmental organization and inspect
the premises and carry out any investigation within the
Ombudsman's Jjurisdiction;

(e) The power +to hear or obtain information as the Ombuds-

man thinks fit, including the power to hold a hearing;

()

The power, at any time during or after an investigation,

N
e
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to consult any Hinister who is concerned in the matter
of the investigation;
(g) The power to refer the matter to the appropriate autho-
<4

rity if, during or after an investigation, the Ombuds-

breachn

iy

man is of the opinion that there is evidence o

of duty or of misconduct on the part of any officer or
) . - . : ; 242

employee of any governmental organization.

The members of the legislative assembly could have in

theory conferred these extensive powers upon themselves

rather than on the COmbudzsman, had they so wished. 3But the
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ber of the legislature having these

pecific powers, to enter zovernment offices

n
@]
[40]
=
o™~
(4]
o]
P
)
.

appropriate files, hold hearings, etc., would create an un-



imaginable kind of chaos. Hence, the Legislature, in its

wisdom collectively decided to confer the above-mentioned

owers on an Ombudsman, who as an officer of the legisla-

ture would be responsible directly to it, and would exercise

these powers in trust for all the members of the legislature
"% 1 Tl 1 5 n2,4'3
the beneficiaries being the citizens of the province,
Of great significance is the fact that, Tirst and

foremost the Ombudsman was created by the Legislature. The
government did not appoint him. The government submitted
the nomination of Arthur IHaloney to thelegislature and his
appointment was made unanimously by them. The Ombudsman

then, is a functionary of the lesgislature's making. He is

(f

supposed to be answerable, responsible and responsive to it.
His annual report is to them and his budget is approved by
them. also he 1ls removable at any time for cause, for
example, if he neglects to perform the functions of his

office, by the Lieutenant Governor in Council on the address

It could be argued that ecach of the elected members is
an Ombudsman in his own right, that they are the Ombudsman'
fellow QOmbudsmen, as the Ombudsman'ts office is available to

each of the elected representatives in assisting their own

2
particular constituency problems, ‘/ithin the first year of
the Ombudsman's existence, this purpose became increasingly
apparent to the elccted members as they began to turn to the

N
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office for assistancz in the resolution of their problems.

Jithin the first reporting period of the Ombudsman, from

ilay 22, 1975 to July 10, 1976, 433 complaints emanated fronm
the Cmbudsman's office at Zueen's Park, and it was estinmate

that 134 of these complaints were sent through the elescted

members., ith further evolvment of the Ombudsman's office,

0]

many hours of legislators' time will be saved, as they will
be able to devote more of their time to pressing matters
such as service on house committees, to studying legislation
before the House and in the end to service of their own
constituents. It is the Ombudsman's personal desire to aid
the elected member, since it was the intention of the govern-
ment and the intention of the Opposition parties, "that the
creature they brought into being, was set up to serve the
people and them (the elected member) in their efforts to
o)

serve the people."”  This is in fact what the Ombudsman is
attempting to do.,

Thus, it is of the utmost importance that we discard
entirely the myopic view that the Ombudsman is nothing more

than, "the little man's muscular ally in the bullying of big

24 o &
government.,"” 5 Simply, it 1s not the role of the Ombudsman
to achieve "daily sensations by exposing arrogant administra-

2114
. = A e 20
tors, bugling bureaucrats and oppressive officials.”

D

Rather, the Ombudsman's recommendations or admonitions secrve

speech delivered by arthur iialoncy, to the London Chamber
of Commerce, Priday ifarch 19, 1976, p. 6.

9
4

ana Notaao - By Y ~ P S o yeibioarena ;
« S€e iotes on the Huch €. arrell llemorial Lecture, p. 12.
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to correct administrative malpractices and to change laws
and regulations, which in their application serve injustice,
and, secondly, prevent their recurrsnce, In this senses the

Ombudsman's recommendations serve as a guideline for govern-

|.Jo

als. It is precisely in this that I see the

&

ment offic

unique role of the Ombudsman. 3y preventing the recurrence
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administ

Fh

o tive injustices, he improves the administration
of the province, by providing both direct and indirect pro-
tection against unfair administrative decisions and prac-

tices. Thus, parallel with his function of providing

Ontario's citizens with an office where uhej can lodge their

.

3

particular complaints and through which they can seek re-

w

9]
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dress, the Ombudsman's role has become one of promoting
better public administration,

"Jithin weeks of the Ontario government's announcement
of its intention to create the office of the Ombudsman, the
first complaint was received. This first complaint was to
mark the beginning of an avalanche of written and verbal
requests for the Ombudsman's help.

Faced with the almost instantaneous response from Onta-
rio's citizens towards the Ombudsman concept, arthur lialoney

4

embarked on the immediate task of organizing the Ombudsman's

office to ensure that all the complaints would be handled

.

as efficiently and expediently as possible, at the same tine,

arthur ilaloney,
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was consclous of the need to avoid developing

a structure which would appear to be as faceless
as the impersonal bureaucraciess my office was
designed to oversee., On the other hand, it had
to be strong enough to endure and to stand the
tegt of time.247

o

In structuring the office of the Ombudsman in Ontario,

it was necessary to ensure that it would never become that

'3
M
O

wnich it was set up to combat, an impersonal bHursauc Ve

Therefore, it was essential that it remain small enough 30
as to avoid becoming a burgeoning bureaucracy but yet large

O

enough to be able to effe vely challenge any part of the

bureaucracy where such challenge was required. Hence, the
Ombudsman's operation was decentralized by the existence of
eight directorates, each empowered with the sponsibility
for a specific aspect of the total Ombudsman function. Today
there are some 122 people in the Ombudsman opsration. In the
words of Arthur !laloney,

1

on't think you determins a bureaucracy by
size of your staff or the numbers of your
ff, you have a bureauchCJ when you lose
t kind of intimacy that gives the Onbudsman
jlﬂd of intimate contact ”iuh the people he
called upon to serve. l!e've accomplished
hat by decentralizing and setting up the
partments it was recommended to us in the deb
at we do. ‘hen we decentralize...then we ret

our intimacy in these vital areas.248
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lfloreover, in the structuring of the Ombudsman's office,

o7

Arthur Llaloney gzave careful consideration and study to the

contributions of the wvarious members of the lerislative

! o . - -

247. First annual Xzport, D. 5.

Ay 0 -t N = .

240 . opeech delivered by 4. baloney to the
Anmmaven . Tt Fetr ol an/
-ommerce, rFriday, warch 19, 1976, »p. .



assembly, while looking upon the debate as his personal
mandats, Tuch of the advice which he was given has proven

invaluable and is either in the process of being carried

bers as I'r. Verne 3inger (Liberal, iilson Heights), lir.
orge Samis (N.D.P., Cornwall), lir. Patrick Reid (Liberal.,
Rainy River), lir. James Renwick (N.D.P., Riverdale), that

the members had in fact given much serious thought as to the

(O8]

office of the Ombudsman and to their concept of what it is,
what 1t ought to be and hoy it ought to function,

=

Uppermost in the minds of many menmbers was the question

of accessibility as far as the Ombudsman was concerned,., The
feeling was expressed that the Ombudsman and his staff should
tour the province in order to make themselves available to
those people who would otherwise find it extremely inconven-
ient to come to Toronto. 4#As a result of this mandate and

as a response to it, commencing in November 1975, the Ombuds-

man and his staff have visited numerous centre

another concern was the fact that the Francophone

Q.

presence should be duly respected and recognized in the

staff of the Ombudeman's office. As a result of

iy

of the Cmbudsman's senior members, Gilles ilorin is a Franco-

phone of recognize
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her nembers of the staff are

o

bilingual in French and Znglish.

>till another mandate given was that the Ombudsman
- < A LT e fol P A e A n] 73 - 25 - se)
hould ensure that his office be staffed with people who

acility other than Znglish or French. &g
E < 4

a result of this concern, the Ombudsman's staff includes

have a fluent linguistic ability in some fourteen

ested during the course of the debates

created within the Ombudsman's
who have special problems such as

‘orkmen's Compensation 3oard. As a

the above we can see that in fact the Ombudsman,
ir. arthur !ialoney has accomplished what was recommended to

him in the debate, sspecially decentralizing his operation

i

=)

n

and setting up special departments. Though some scholars

have arsued that a functional division or decentralization of

29

cne

lde

nstitution would cause it to lose its attractive personal
touch, which they consider a key to its success; the
Cmbudsman operation in Ontario has proven otherwise,

stinct Cmbudsman operation is especially suited to

(J)

:rthur Maloney has alrsady added a new dimension to the
Ombudsmanship. Ilo ocne who has had the privilege of studying
at first hand the =scope and imaginative drive of arthur
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The office of the Ombudsman in Ontario has not only

y

agasd + ~ -2 o 3 4+ o R T RS S vy 3} £ )
anageda vo survive 1TSS I1I1rst exisience but nas

WO Years o:

also dealt with some 22,5706 citizen inquiries and complaints
3¢ of July 10, 1976,

Despite these advances in structuring an Ombudsman's
office "second to none", many critics and skeptics have
zaroed in on the Cmbudsman. These criticisms were outlined

2t length in Chapter 5, and the necessgity of an information
brochure was outlinesd.,

As far as additional recommendations ars concerned, both
annual reports of the Ombudsman have indicated that the

majority of complaints which are brought forward to the Om-

budsman for resolutlion are still outside the legislative

3
£
=
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governing his office. The large number of complaints
outside his jurisdiction involved citizen problems with
municipalities, universities and many other bodies financed
in whole or in substantial part by the proviancial government.

The Legislature should seriously consider allowing the

(V)

Cmbudsman to deal with such cases, due to the fact that al-

ready the Ombudsman's staff spends considerable amounts of

}_1.

me informally investigating complaints against such provin-
clally-funded bodies. lioreover, according to arthur laloney,
the additional staff and budget which would be required
would not be excesgive and it would allow the Cmbudsman to

deal more effectively with these types of problenms,

avorthalas 3n o + NI sy swnreacad
severtheless, and in accordance with the viesws cxpressed

o



of jurisdiction %o deal with such complaints.

furthermore, dues to the fact that there still zre cquite
a nunber of premature complaints coming befors the Ombudsnan,
simply points to the fact that there are many people who do
not lnow how to pursue an existing right of appeal.

Therefore, it is recommended that legislation be intro-

appesalable decigions to explicitly inform ci

appeal rights so as to enable them to bring their problems

lloreover, based on information gleaned from dealing with
more than 20,000 complaint files opened by the office since
itz inception two years ago, the Ombudsman feels that it is

important for all government organizations which deal directly

k

with the public to ensure that when they communicate a deci-
sion which is adverse to a citizen, they do so in clear and

concise language, settinz out in detail the reasons for the

nezatlve comments.

Zxperience hag borne out in a number of cases the com-
plaint brought forward was resolved by the simple expedient
of making cnauiries with the governmental organization con-
cerncd, then fully explaining to the complainant the exact
reason why the particular decision was made. Cnce the con-

o =3 A B e o . ~
10Y The deciriion, ne ino



longer fcels unjustly dealt with.

In retrospect, although the QOmbudsman 2ill was given a
thorouzh debate clause by clause, the Legiclature never did
igsue a clear statement as to what role the Cmbudsman should
play within the system of Government in Ontario, or in what
context the Ombudsman was expected to perform his role, le
gaw that this was due, at the time, to a lack of understan-
ding of what an Ombudsman was, how he should funciion in
Ontario and lastly, what the implications would be of an

Cmbudsman functioning in Ontario.

Hence, lir. faloney, after being

vince's first Ombudsnman,

importantly, he was 1

obligations imposed upon hi

the legislature was too

the boundaries and parameters of the

y

of the Ombudsman, this ultinately re
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Unless and until the Legislature, with the assi
thic Committee begins to formulate these nat
Ombudsman will continuc to perform in a sha
oubt, and the public will ultimately suffer
¢ sooner these zoals ares set upon, the sooner
ultimate beneficiary (the people of the Provinc:
Ontario) which the Ombudsman has pledzed himsel
serve, will benefit.249
In conclusion, the Ombudsman should be regarded as a
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lready existing procedures for democra-

gxecutive
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; controlling government, especially
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tive branches of government.

Rezardless of how competent an Ombudsman may be,

no matvter how well accepted he may be dy t public,

he cannot suppl;nt the political processes that in se0

the end control the administration of public affairs. ™

Secondly, it is of the utmost importance that we dis-
card entirely the myopic view that the Cmbudsman is nothing

more than “the little man's nmuscular ally in the
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o
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by the freauency of his criticisms of administrators. Ratl
the Ombudsman's recommendations serve to corrsct administra-~
tive malpracticesg, which in their application serve in-
Justice, and secondly, prevent their recurrence,

and lastly, and perhaps of the greatest importance, the
Cmbudsman nust be a man of compassion,

for many of those

select 3ommitt:e on the Ombudsman,
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ve agsenb May 12, 1977, Dp.
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Thus, the siznificance of the Ombudsman's office is
¥ D
twofold., Tirst the Ombudsman helps to bridge the gap be-

n

tween governnent and the people by providing the citizen

Ontario with an office where they can lodze their con-

the Ombudesman's office promotes the general efficiency of
administration whereby the Ombudsman's recommendations
correct administrative malpractices and prevent their re-

uidelines for government of-

ficials. In this manner, through the improvemsnt of zovern-
ment administration and thereby preventing the recurrence of

S}

252, sece Notes on the Hugh C. ifrrell llemorial Lecture, p. 12,
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An Act to provide for an Ombudsman to

investigate Administrative Decisions and Acts

of Officials of the Government of Ontario and
its Agencies

ER MAJESTY, by and with the advice and consent of
the Legislative Assembly of the Province of Ontario,
enacts as follows:

. Interpre-
1. In this Act, tation

(a) “governmental organization” means a Ministry,
commission, board or other administrative unit of
the Government of Ontario, and includes any agency
thereof;

(b) “minister” means a member of the Executive
Council.

2. There shall be appointed, as an officer of the Legis-Ombudsman
lature, an Ombudsman to exercise the powers and perform
the duties prescribed by this Act.

3. The Ombudsman shall be appointed by the Lieutenant Appoint--— -

Governor in Council on the address of the Assembly.

4.—(1) Subject to this Act, the Ombudsman shall hold Tgnureof
office for a term of ten years, but is removable at any time removal
for cause by the Lieutenant Governor in Council on the

address of the Assembly.

(2) The Ombudsman may be reappointed for a further Reappoint-
term or terms but shall retire upon attaining the age ofand
sixty-five years.

5.—(1) The Ombudsman shall devote himself exclusively ;‘rz;‘;g‘;gfem
to the duties of his office and shall not hold any other office
under the Crown or engage in any other employment.

(2) The Public Service Act and The Public Service Super-13m

: R.S.0. 1970,
annuation Act do not apply to the Ombudsman. cc. 386, 387

86

f...l

Ne)
"N




Salary

Idem

Expenses

Pension
1973, c. 152

Temporary
Ombudsman

Staff

Benefits

6.—(1) The Ombudsman shall be paid a salary to be fixed
by the Lieutenant Governor in Council.

(2) The salary of the Ombudsman shall not be reduced
except on address of the Assembly.

(3) The Ombudsman is entitled to be paid reasonable
travelling and living expenses while absent from his ordinary
place of residence in the exercise of his functions under this
Act.

(4) Part II of The Legislative Assembly Retirement Allow-
ances Act, 1973, except sections 15 and 16, subsection S of
section 18 and clause a of subsection 2 of section 19, applies,
mutatts mutandis, to the Ombudsman in the same manner
as if he were a member of the Legislative Assembly and
for the purpose,

(a) ‘‘average annual remuneration” means the average
annual salary of the Ombudsman during any five
yeurs of his service, which years need not be con-
secutive, during which his salary was highest; and

(b) “‘remuneration’” means the salary of the Ombuds-
man.

7. In the event of the death or resignation of the Ombuds-
man while the Legislature is not in session or if he is unable
or neglects to perform the functions of his office, the Lieu-
tenant Governor in Council may appoint a temporary
Ombudsman, to hold office for a term of not more than six
months, who shall, while in such office, have the powers and
duties and perform the functions of the Ombudsman and
shall be paid such salary or other remuneration and expenses
as the Lieutenant Governor in Council may fix.

)

8.—(1) Subject to the approval of the Licutenant Gover-
nor in Council, the Ombudsman may employ such officers
and other employees as the Ombudsman considers necessary
for the efficient operation of his office and may determine
their salary and remuneration and terms and conditions of
employment.

(2) The employee benefits applicable from time to time
to the public servants of Ontario with respect to,

(@) cumulative vacation and sick leave credits for
regular attendance and payments in respect of such

credits;

86




(b) plans for group life insurance, medical-surgical
insurance or long-term income protection; and

(c) the granting of leave of absence,

apply to the permanent and full-time employees of the
Ombudsman and where such benefits are provided for in
regulations made under The Public Service Act, the Ombuds- R30-1970.
man, or any person authorized in writing by him, may
exercise the powers and duties of a Minister or Deputy
Minister or of the Civil Service Commission under such
regulations.

(3) The Public Service Superannuation Act applies to the Employees

= . superannua-
permanent and full-time probationary staff of the Ombuds- tion
man as though the Ombudsman were a commission designated g s.0. 1970,
by the Lieutenant Governor in Council under section 27 of %7

that Act.

9. The Ombudsman may lease such premises and acquire Premises
s . : and supplies
such equipment and supplies as are necessary for the efficient

operation of his office.

10. The salary of the Ombudsman and the expenses S2lary
required for the operation of his office are payable, until the expenses
31st day of March, 1976, out of the Consolidated Revenue
Fund and thereafter out of moneys appropriated therefor
by the Legislature.

11. The accounts and financial transactions of the office Audit
of the Ombudsman shall be audited annually by the
Provincial Auditor.

12. The Ombudsman shall report annually upon the Anau!
affairs of his office to the Speaker of the Assembly who shall
cause the report to be laid before the Assembly if it is in

session or, if not, at the next ensuing session.

13.—(1) Before commencing the duties of his office, the Oathof .
Ombudsman shall take an oath, to be administered by the secrecy
Speaker of the Assembly, that he will faithfully and im-
partially exercise the functions of his office and that he will
not, except in accordance with subsection 2, disclose any
information received by him as Ombudsman.

(2) The Ombudsman may disclose in any report made Pisclosure
by him under this Act such matters as in his opinion ought
to be disclosed in order to establish grounds for his con-
clusions and recommendations.
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Function of
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14. This Act does not apply,
(a) to judges or to the functions of any court; or

(b) to deliberations and proceedings of the Executive
Council or any committee thereof.

15.—(1) The function of the Ombudsman is to investi-
gate any decision or recommendation made or any act done
or omitted. in the course of the administration of a govern-
mental organization and affecting any person or body of
persons in his or its personal capacity.

(2) The Ombudsman may make any such investigation on
a complaint made to him by any person affected or by any
member of the Assembly to whom a complaint is made by
any person affected, or of his own motion.

(3) The powers conferred on the Ombudsman by this
Act may be exercised notwithstanding any provision in any
Act to the effect that any such decision, recommendation,
act or omission is final, or that no appeal lies in respect
thereof, or that no proceeding or decision of the person or
organization whose decision, recommendation, act or omission
it is shall be challenged, reviewed, quashed or called in
question.

(4) Nothing in this Act empowers the Ombudsman to
investigate any decision, recommendation, act or omission,

(@) in respect of which there is, under any Act, a right
of appeal or objection, or a right to apply for a
hearing or review, on the merits of the case to any
court, or to any tribunal constituted by or under
any Act, until that right of appeal or objection or
application has been exercised in the particular
case, or until after any time for the exercise of that
right has expired; .

(b) of any person acting as legal adviser to the Crown
or acting as counsel to the Crown in relation to any
proceedings.

(5) If any question arises whether the Ombudsman has
jurisdiction to investigate any case or class of cases under
this Act, he may, if he thinks fit, apply to the Supreme
Court for a declaratory order determining the question.

16.—(1) The Assembly may make general rules for the
guidance of the Ombudsman in the exercise of his functions
under this Act.
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(2) All rules made under this section shall be deemed to be :Z"(‘) 1670
regulations within the meaning of The Regulations Act. c4l0

(3) Subject to this Act and any rules made under this Procedures
section, the Ombudsman may determine his procedures.

17.—(1) Every complaint to the Ombudsman shall be Modeof
made in writing.

(2) Notwithstanding any provision in any Act, where any Tobe
‘letter written by an inmate of any provincial correctional
institution or training school or a patient in a provincial
psychiatric facility is addressed to the Ombudsman it shall
be immediately forwarded, unopened, to the Ombudsman by
the person for the time being in charge of the institution,

training school or facility.

18.—(1) If, in the course of the investigation of any com- Onfudsumsy
plaint within his jurisdiction, it appears to the Ombudsman, refuse to
investigate
L. L. . . complaint
(a) that under the law or existing administrative practice
there is an adequate remedy for the complainant,

whether or not he has availed himself of it; or-

(b) that, having regard to all the circumstances of the
case, any further investigation is unnecessary,

he may in his discretion refuse to investigate the matter
further.

(2) Without limiting the generality of the powers conferred Idem

on the Ombudsman by this Act, the Ombudsman may in
his discretion decide not to investigate, or, as the case may
require, not to further investigate, any complaint if it relates
to any decision, recommendation, act or omission of which
the complainant has had knowledge for more than twelve
months before the complaint is received by the Ombudsman,
or, if in his opinion,

(a) the subject-matter of the complaint is trivial;

(b) the complaint is frivolous or vexatious or is not made
in good faith; or

(c) the complainant has not a sufficient personal interest
in the subject-matter of the complaint.

(3) In any case where the Ombudsman decides not to Complainant
investigate or further investigate a complaint he shall inform informed
the complainant in writing of that decision, and may if he
thinks fit state his reasons therefor.
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19.—(1) Before investigating any matter, the Ombuds-
man shall inform the head of the governmental organization
affected of his intention to make the investigation.

(2) Every investigation by the Ombudsman under this
Act shall be conducted in private.

(3) The Ombudsman may hear or obtain information
from such persons as he thinks fit, and may make such
inquiries as he thinks fit and it is not necessary for the
Ombudsman to hold any hearing and no person is entitled
as of right to be heard by the Ombudsman, but, if at any
time during the course of an investigation, it appears to the
Ombudsman that there may be sufficient grounds for his
making any report or recommendation that may adversely
affect any governmental organization or person, he shall give
to that organization or person an opportunity to make
representations respecting the adverse report or recom-
mendation, either personally or by counsel. -~ -

(4) The Ombudsman may in his discretion, at any time
during or after any investigation, consult any minister who
is concerned in the matter of the investigation.

(5) On the request of any minister in relation to any
investigation, or in any case where any investigation relates
to any recommendation made to a minister, the Ombuds-
man shall consult that minister after making the investiga-
tion and before forming a final opinion on any of the matters
referred to in subsection 1 or 2 of section 22.

(6) If, during or after an investigation, the Ombudsman
is of opinion that there is evidence of a breach of duty or of
misconduct on the part of any officer or employee of any
governmental organization, he may* refer the matter to the
appropriate authority.

20.—(1) The Ombudsman may from time to time require
any officer, employee or member of any governmental
organization who in his opinion is able to give any infor-
mation relating to any matter that is being investigated by the
Ombudsman to furnish to him any such information, and
to produce any documents or things which in the Ombuds-
man’s opinion relate to any such matter and which may be
in the possession or under the control of that person.

(2) The Ombudsman may summon before him and examine
on oath,

(@) any complainant;
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(b) any person who is an officer or employee or member
of any governmental organization and who, in the
Ombudsman’s opinion, is able to give any informa-
tion mentioned in subsection 1; or

(¢) any other person who, in the Ombudsman’s opinion,
is able to give any information mentioned in sub-
section 1,

and for that purpose may administer an oath.

(3) Subject to subsection 4, no person who is bound by Secrecy
the provisions of any Act, other than The Public Service Act, e el
to maintain secrecy in relation to, or not to disclose, any
matter shall be required to supply any information to or
answer any question put by the Ombudsman in relation to
that matter, or to produce to the Ombudsman any document
or thing relating to it, if compliance with that requirement
would be in breach of the obligation of secrecy or non-dis-
closure.

(4) With the previous consent in writing of any com- ldem
plainant, any person to whom subsection 3 applies may be
required by the Ombudsman to supply information or
answer any question or produce any document or thing
relating only to the complainant, and it is the duty of the
person to comply with that requirement.

(5) Every person has the same privileges in relation to the Privileges
giving of information, the answering of questions, and the
production of documents and things as witnesses have in
any court.

(6) Except on the trial of any person for perjury in respect protection

of his sworn testimony, no statement made or answer given
by that or any other person in the course of any inquiry by
or any proceedings before the Ombudsman is admissible
in evidence against any person in any court or at any inquiry
or in any other proceedings, and no evidence in respect of
proceedings before the Ombudsman shall be given against
any person.

(7) A person giving a statement or answer in the course [1m
of any inquiry or proceeding before the Ombudsman shall 251970,
be informed by the Ombudsman of his right to object to
answer any question under section S of the Canada Evidence

Act.
(8) No person is hable to prosecution for an offence against Prosecution

any Act, other than this Act, by reason of his compliance
with any requirement of the Ombudsman under this section.
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Fees (9) Where any person is required by the Ombudsman to
attend before him for the purposes of this section, the person
is entitled to the same fees, allowances, and expenses as if
he were a witness in the Supreme Court, and the provisions of
any Act, regulation or rule in that behalf apply accordingly.

Tosciaanen 21.—(1) Where the Attorney General certifies that the
gal};;emnot giving of any information or the answering of any question

required or the production of any document or thing,

(a) might interfere with or impede investigation or
detection of offences;

(b) might involve the disclosure of the deliberations of
the Executive Council; or

(c) might involve the disclosure of proceedings of the
Executive Council or of any committee of the
Executive Council, relating to matters of a secret or
confidential nature, and would be injurious to the
public interest,

the Ombudsman shall not require the information or answer
to be given or, as the case may be, the document or thing to
be produced.

Idem (2) Subject to subsection 1, the rule of law which authorizes
or requires the withholding of any document, or the refusal
to answer any question, on the ground that the disclosure of
the document or the answering of the question would be
injurious to the public interest does not apply in respect of
any investigation by or proceedings before the Ombudsman.

Sougfars 22.—(1) This section applies in every case where, after
g making an investigation under this Act, the Ombudsman
is of opinion that the decision, recommendation, act or

omission which was the subject-matter of the investigation,

(a) appears to have been contrary to law;

(6) was unreasonable, unjust, oppressive, or improperly
discriminatory, or was in accordance with a rule of
law or a provision of any Act or a practice that is
or may be unrcasonable, unjust, oppressive, or im-

properly discriminatory ;

(c) was based wholly or partly on a mistake of law or
fact; or

(d) was wrong.
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(2) This section also applies in any case where the Om- Idem
budsman is of opinion that in thc. making of the decision or
recommendation, or in the doing or omission of the act, a
discretionary power has been exercised for an improper
purpose or on irrelevant grounds or on the taking into account
of irrelevant considerations, or that, in the case of a decision
made in the exercise of any discretionary power, reasons
should have been given for the decision.

(3) If in any case to which this section applies the Om- Dmbudsman’s

1 ini recom-
budsman is of opinion, , ety

(@) that the matter should be referred to the appropriate
authority for further consideration;

(b) that the omission should be rectified;

(c) that the decision or recommendation should be can-
celled or varied;

(d) that any practice on which the decision, recommenda-
tion, act or omission was based should be altered;

(e) that any law on which the decision, recommendation,
act or omission was based should be reconsidered;

(f) that reasons should have been given for the decision
or recommendation; or

(g) that any other steps should be taken,

the Ombudsman shall report his opinion, and his reasons
therefor, to the appropriate governmental organization, and
may make such recommendations as he thinks fit and he may
request the governmental organization to notify him, within a
specified time, of the steps, if any, that it proposes to take to
give effect to his recommendations and the Ombudsman
shall also send a copy of his report and recommendations to
the minister concerned.

(4) If within a reasonable time after the report is made Yhereno
no action is taken which seems to the Ombudsman to be gcfion
adequate and appropriate, the Ombudsman, in his discretion, -
after considering the comments, if any, made by or on behalf
of any governmental organization affected, may send a
copy of the report and recommendations to the Premier,
and may thereafter make such report to the Assembly on
the matter as he thinks fit.

(5) The Ombudsman shall attach to every report sent or ldem

made under subsection 4 a copy of any comments made by
or on behalf of the governmental organization affected.
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23.,—(1) Where, on any investigation following a com-
plaint, the Ombudsman makes a recommendation under
subsection 3 of section 22, and no action which seems to the
Ombudsman to be adequate and appropriate is taken thereon
within a reasonable time, the Ombudsman shall inform the
complainant of his recommendation, and may make such
comments on the matter as he thinks fit.

(2) The Ombudsman shall in any case inform the com-
plainant, in such manner and at such time as he thinks proper,
of the result of the investigation.

24, No proceeding of the Ombudsman shall be held bad
for want of form, and, except on the ground of lack of juris-
diction, no proceeding or decision of the Ombudsman is
liable to be challenged, reviewed, quashed or called in
question in any court.

25.—(1) No proceedings lie against the Ombudsman, or
against any person holding any office or appointment under
the Ombudsman, for anything he may do or report or say
in the course of the exercise or intended exercise of his
functions under this Act, unless it is shown that he acted in
bad faith.

(2) The Ombudsman, and any such person as aforesaid,
shall not be called to give evidence in any court, or in any
proceedings of a judicial nature, in respect of anything coming
to his knowledge in the exercise of his functions under this
Act.

(3) Anything said or any information supplied or any
document or thing produced by any person in the course of
any inquiry by or proceedings before the Ombudsman under
this Act is privileged in the same manner as if the inquiry
or proceedings were proceedings'in a court.

26.—(1) For the purposes of this Act, the Ombudsman
may at any time enter upon any premises occupied by any
governmental organization and inspect the premises and
carry out therein any investigation within his jurisdiction.

(2) Before entering any premises under subsection 1, the
Ombudsman shall notify the head of the governmental
organization occupying the premises of his purpose.

(3) The Attorney General may by notice to the Ombuds-
man exclude the application of subsection 1 to any specified
premises or class of premises if he is satisfied that the exercise
of the powers mentioned in subsection 1 might be prejudicial
to the public interest.
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(4) Where a notice is given under subsection 3 and in the 9rder
opinion of the Ombudsman it is necessary to take an action
apparently prevented by the notice, the Ombudsman may
apply to a judge of the High Court for an order setting aside
the notice in respect of such action and, where the judge is
satisfied that such action would not be prejudicial to the

public interest, he may make the order.

27.—(1) The Ombudsman may in writing delegate to e opatin
any person holding any office under him any of his powers
under this Act except the power of delegation under this

section and the power to make a report under this Act.

, = e 1 e 2 -1]] Delegation
(2) Every delegathn under this section is rev ocable at wil] Delegation
and no such delegation prevents the exercise by the Om-

budsman of any power so delegated.

(3) Every such delegation may be made subject to such Eestrictions
restrictions and conditions as the Ombudsman thinks fit. conditions

(4) In the event that the Ombudsman by whom any such Sgntinuing
delegation is made ceases to hold office, the delegation con- delegation
tinues in effect so long as the delegate continues in office or
until revoked by a succeeding Ombudsman.

(5) Any person purporting to exercise any power of the Fyidenceof
Ombudsman by virtue of a delegation under this section
shall, when required so to do, produce evidence of his authority
to exercise the power.

o ; . Offences
28. Every person who, Ofte

penalties
(a) without lawful justification or excuse, wilfully
obstructs, hinders or resists the Ombudsman or
any other person in the performance of his functions
under this Act; or

(b) without lawful justification or excuse, refuses or
wilfully fails to comply with any lawful requirement
of the Ombudsman or any other person under this
Act; or

(c) wilfully makes any false statement to or misleads or
attempts to mislead the Ombudsman or any other
person in the exercise of his functions under this
Act,

86
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Short title

is guilty of an offence and liable on summary conviction to
a fine of not more than $500 or to imprisonment for a term of
not more than three months, or to both.

29. The provisions of this Act are in addition to the pro-
visions of any other Act or rule of law under which any
remedy or right of appeal or objection is provided for any
person, or any procedure is provided for the inquiry into or
investigation of any matter, and nothing in this Act limits or
affects any such remedy or right of appeal or objection or
procedure.

30. This Act comes into force on a day to be named by
proclamation of the Lieutenant Governor. ~

31. This Act may be cited as The Ombudsman Act, 1975.
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the Province have never failed to sxpress their impression
that the Cmbudsman's 0ffice is staffed by people of the
highest calibre. The following provides an outline of the

backgrounds of our senior staff.

special aAsgsistant and Legal Officer - ilr. Xeith

welth Hoilett was born in Jamaica in 1933. e came to
Canada in 1955, and entered Trinity College, University of
Toronto. He graduated in 1960 with an ilonours B.a. in
Folitical 3cience and ZIconomics. He graduated from the Uni-
versity of Toronto, Faculty of Law, in 1964 and was called
o the Bar in 1966. He then became a member of the York
County Crown Attorney's staff in the iinistry of the aAttor-
ney General and served there until he was asked to join the

Cffice of the Cmbudsman. In his vears of

1 I service in the
B 4~y w7 Ve ops J T A A ey e o7 et -
rovwn sttorney's 0ffice, UYr. Hoilett was consistently com-

3 - < W , (O Py & Y N =) - 5
plimented for his "fairness and courtesy".



Tllsn Adans was born in Germany in 1925 and emigrated
to Great Sritain whils still a teenager. In 3ritain she
joined thz Auxiliary Territorial Service, served during

both war and pzzc2 2ad moved to Canada in 1948,

From 1949 <o 1S%34%, lis. adams acted as national 3Sscretary
of the Co-operatives Commonwealth Federation Youth Organiza-
she became secretary to former #.D.7. leader,

later became Special Assistant
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to the current lsads», Stephen Lewis, who said after she had
announced her departure: - "Zllen Adams is absolutely indis-
pensable., Losing her is like losing a part of oneself
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lis, adams is wsll esperisnced in dealing
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acainst public bodiss such as the .Jorkmen's Compensation
Board, for she Took complaints before voards and commissions

for years on behalf of people who Took their problems to the

Director of Rurazl, =zricultural and llunicipal 3ervices -

Gilles ilorin was born in the small village of Dolbeau,
Juehec in 1931, ang was raised in Rouyn in torthwestern
’ o

=3 .

uebec., He 1s a flusntly bilingual francophone., TFrom th
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rly 1940's, lr. .crin represented various invesimen

celling bonds and denantures on behalf of smaller municipali
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officer cadet, thesn second Lieutenant with the Royal 22nd
Regiment, (the "Van Doo's"). after serving
returnad to Canada and went into service with the latse

Covernors-teneral Vincent Hassey and George Vanier as an

Direchtor of Tnvestigations - llr., Brian Goodman

Brian Zoodman was born in 1947 in Toronto, an

€,
(48]
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ours in Sociolegy, in 1969. He then entered Osgoode Hall

‘L-r

Law 3chool at York Universit
vs i 1972, 3Before jJolning our staff, he practiced law in
Toronto with the firm of Robins and Robins. lir. Goodman is
one of four Canadian lawyers on the Ombudsman Committese of
the International Bar association. He speaks French, Uerman
and Yiddish.

Director of Zommunications - lr, Ken Cavanagh

Yen Cavanagh was born in 3carborough, Ontario in 1932.
After leaving Scarborougzh Collegiate Institute in 1949, he
joined Canadian Press as a copy boy, and in 1952, advanced
to become Features Zditor and Overnight Zditor for its radio
subsidiary, Broadcast News,

In 1953, he joined radio station CJAT in Trail, 3.C.
as News Zditor and continued on-air work,

ile joined CBC-Vancouver radio and televicion newsroons

3 ! A - e e . N e o ~
in 1954, and tookx part in the 1954 Commonwealth Gans



broadcasts., He returned to Toronto in 1954 to bs an editor
of the CBC MNational ews, Radio, and nmovad to television,

In 1960, as CFTC-TV wa

Ur, Cavanagh Jjoined its staff, then resigned in 1961

J

freelance in Canada and Zurops.

In 1956 he became the first host of CTV's public affair

=z "”

wid 7 2 oy o ] % £ Y TATY \
program, %5, n 1968, he was made Hews Director of CFIC-

TV, eventually returned to the C3C as the host of "Telescope",

1

co-host of tThe
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program "Highlights",
and anchorman of C3C-TV's evening news program ".leekday”.

iir. Cavanagh moved to Toronto's CITY-TV in 1974 as host
of the evening program "The City Show", a position he held
ntil he joined our staff in 1%75.

Director of Regearch -~ llrs. Hathrvn Cooper

Kathy Cooper was born in 3askatoon, 3askatchewan, in

Ian)

1949, and came to Toronto in 1968, She completed her

Bachelor of Arts degree in Soclology and Zinglish at the

University of Toronto, received her LL.3. from Osgoode Hall

Hy

Law School in 1972 and in 1974 was called to the Bar o
Ontario. She articled with the Toronto law firm of Goodman
and CZoodman,

After having been called to the Bar in 1974, lirs.
Cooper travelled extensively in Zurope, Horth Africa, the
U.53.5.2. and Ierael, ‘/hile in Israel, she conpleted six

oi study at kebbutz Ia'an, taking an intensive Hebrew lang-

HaFe CoUurse.,
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anilton- fentworth. The main services provided are perconal
counselling and therapy. In addition, there are develop-
mental programs which include various 1life cskills such as
parenthood, home management, nutrition and consumerism,
Other services provided are a day-care service, a nursery
hool, and a credit counselling program for the over-
indebted. & youth residence housing 16 teenagers whers prio-
rity ls given to those whose family situation have severely
broken down fulfills another beneficial community function
by this agency.

Director of dueen's Park O0ffice - llr, ililan Then

came to Candda in 1950, He attended De La 3Salle College
"Qaklands", graduated in 1964, and completed his Bachelor of
Toronto. At that time, he was employed as a research assis-
tant in the Department of Psychology. In 1971, he completed
his ilaster of aArts degree at St. llichael's College, Univer-
sity of Toronto, majoring in Theology.

lir. Then was employed for one year as a Lecturer at

the Ontario Hospital in aurora and has also tau

lietropoli
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school Zoard in foronto.
rom 1973 to the time that he joined our staff, llr.

™) rey o At d A o = s 27 S L -
fhen was a probation and parole officer for the [inistry o
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rench, Czechoslova-
kian and 3lovak, and he 1s developing skills in Croatian,
Slovenian, Ukrainian and Pollsh.

Jeputy Lezal Officer - fom 0'Connor

in the Law Department of Canadian Pacific Railways. r.
0 nnor zraduatad in 1935 and engaged in private practice
in Toronto until 1940,

after joining the Candian army he served in ZEngland,

Prance, DBelgium, Holland and Germany. In 1945, he retired
with the rank of Licutenant Colonel.

I'r, O0'Connor was the Senior Solicitor for the Ontario
ommission from 1946 to 1949, As a partner in
the law firm of Carrick, O0'Connor and Coutts in Toronto, he
apecialized in mining and securities law, He was appointed
a wueen's Counsel in 1955.

Sxecutive Assistant to the 0ffice of the Ombudsman -

N . e - - K 1 TT x 7 . = {1 E -
Toronto in 1964, He was a student of Upper Canada College

3 3 dade v A A A ITAdA n . S KT - 3
and then attendsd the Unlversity of lestern Cntario in
T.0ndon wharz ha ~tuaiezcd “olitiec=n A53 Aw A QA CAAAATAT )
Loncon whers he sgtudied rolitlical science and SCONOMLCS,. 1€
= ]
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then 2nteraed the Faculty of Law and zraduated in 1974. 3eforsz
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5 OX3UDSIAN Ontario SRR - ; ;
: :
(LG5 SPOREN I THE OFFICE OF THE OrBURSMAN CRITTEN SPOKXEN :
o MO L ANGUAGE '
13
AMS, Ellen German X X 5 ;
-
YER, Corinne Dutch X X £
’ Spanish X X 2
French X X 2
Cerman X X :
Portuguese X X s
TTON, Niki Ukrainian X X e
&
OPER, Kathy Hebrew X X
SSETTE, David French X X v
RKSEZN, Ingrid German X %4 E_
’ French X X ;
Spanish X X h
'BINSXY, Sharon Hebrew X X ?
Yiddish X X r :
IDFRTY, Tim . French X X
Spanish X X
Italian X X 3
o . i
JODMAN, Brian French < X
German "4 N
Yiddish X X
REENAWAY, Anne Marie French X X
JLIAD, Vera Ukrainian X X
-:EGER, Barbara German X X
French X X
Svanish K K
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Ontario

E OFFICE OF

THE OXBUDS!HAN

WRITTEN

SPOKEN

JONES, Janis French X
Spanish
KOLGA, Renate Russian X
Ukrainian X
LANGELIER, Pierre French X
MILIS, Allan German X
MARCEROLLO, Bob Italian
French X
MARZO, Frank Italian X
MC LEOD, Maret Estonian X
German X X
Russian X X
French X X
MOORE, Barbara Dutch
MORIN, Gilles French X
MURRAY, Dolly French X X |
Chinese X X
MUSIL, =lena Czecn X
Polish X ¥
REYES, Cecile Philipino X
Spanish X
RE¥XNOLDS, Brian German X X
French X X
THEN, Milan Czech X
Slovac
French X X
TRIANTAFILOPOULOS, Effie Greek X
WAI, Suzie Chinese X
French X X
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