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ABSTRACT

For the majority of Canadian historians, the study
of sexual morality, abnormality and deviance in Western
Canada during the last decade of the nineteenth and first
two decades of the twentieth century is primarily thought
of in terms of prostitution. Given that prostitutes and
brothels were highly visible commodities in the West dur-
ing these years, it was and is oaly natural that contam-
poraries and historians alike would center their discus-
sions on the impact of prostitution and red light dis-
tricts on Western Canadian society. However, a study of
newspapers, household guides, Mounted Police and Peniten-
tiary reports, the debates of the House of Commons, the
Criminal Code of 1892, criminal statistics, published law
reports and unpublished court records reveals that Can-
adians in general, and Western Canadians in particular
were greatly concerned with a wide variety of sexual mat-
ters. Thus it becomes readily apparent that a visit to a
prostitute was not the only sexual activity indulged in by
the male population in the West; nor was it <he only sex-
ual encounter classified as socially unaccer<zble and in
terms of the written law, criminal in inter=.

The definition of a sex crime in *trne _zte Victor-

ian and Edwardian era knew no boundaries. =I=-» example,



the use, sale and supply of birth control devices, abor-
tion and the solemnization of a marriage were all strict-
ly controlled by specific sectfons of the Criminal Code
of Canada. Concerted efforts were made to prohibit same
sex contact between males as homosexual encounters were
forbidden by the law of the land. Women were to remain
chaste before they married and the law took precautions
to ensure that a necessary prerequisite in a conviction
for a sex assault against a female was her proven chas-
tity before the assault. All sexual activity was to be
confined to the marriage bed, performed in the mission-
ary position and solely for the purpose of procreation.
Evidently, this form of traditional sexual morality was
to be reinforced through social custom and the written
law.

Research into the written and unwritten restraints
placed upon sexual activity and an examination as to what
constituted a so-called sex crime in Western Canada dur-
ing the latter part of the nineteenth and early part of
the twentieth century are key components of the society's
rast. Unfortunately however, the study of sexual moral-
ity in general and sex crimes in particular, has been ne-
glected by Canadian historians and as a result, a more
comprehensive understanding of Canadian history remains
incomplete. For just as the public life of a people is
important in the historical analysis of a society, so

too is their private life. Perhaps the latter is of even



“‘

greater importance to the historian.
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CHAPTER I

SEX - THE FORGOTTEN FACT IN CANADIAN HISTORY

Who can deny that the problems of coming to

terms with the fact of sex has caused Can-

adians more concern than the activities of

all their politicians?l

A survey of those works published since Michael

Bliss posed this rhetorical question over a decade ago in-
dicates that despite the boom in social and legal history,
Canadian historians are seemingly content to ignore "the
fact of sex" and produce "sexless history."2 In fact, to
make mention of sex in Canadian history produces a variety
of responses ranging from snickers, to queries about its
historical relevance, to gossipy tidbits about some prom-

inent or not-so-prominent person's sex life. And as G. R.

Taylor has noted in his book, Sex in History, historians

generally assume that sexual matters exist "in a water-
tight compartment, almost independently of historical
trends as a whole, and that it would no more throw light
on the general problem of interpreting history to open
this compartment than it would to study the development
of, say, cooking."3 Such responses are indeed unfortunate
because historians are neglecting a subject which has
been regarded as "the central problem" and "root of life"
-- namely, sex.

The only sexual encounter which seems to warrant



any discussion by Canadian social historians is the highly
visible and publicized problem of prostitution in late
nineteenth and early twentieth century Canada. Western
Canadian studies on this topic have ranged from James

Gray's general work, Red Lights on the Prairies (1971),

to more localized studies like Judy Bedford's "Prosti-
tution in Calgary, 1905-1914" (1981).° And while the
study of prostitution enables the historian to gain some
insight into attitudes towards acceptable and unacceptable
sexual behaviour during a specific period of time, it does
ncc provide a complete picture.

A few attempts have been made to place Canadian
attitudes towards sex, sexual assaults against females
and homosexuality within a historical context. In 1970,
Michael Bliss used the "Self and Sex" manuals advertised
by the Methodist Church publishing house to form the
basis for an examination of sexual ideas in Canada prior
to Sigmund Freud. Six years later, Ruth Olson surveyed

two Kingston newspapers, The British Whig and the Kings-

ton Chronicle, and concluded that the crime of rape was
indeed an aspect of life in Upper _Canada'. Then Robert
Burns used an 1838 inquiry into accusations that George
Markland, the Inspector General of Upper Canada, had
sexual relations with several young men to write an in-
teresting article dealing with nineteenth-century Can-
adian attitudes towards homosexuality. Angus McLaren's
ongoing research into abortion and birth control in Can-

ada has resulted in papers being presented and published

N



and a book forthcoming. Examining the control of venereal
disease and the Canadian Women's Army Corps in World War
Two, Ruth Pierson has explored what she termed "The Dou-
ble Bind of the Double Standard" in a 1976 article. More
recently, Peter Ward has examined unwed motherhood in
nineteenth-century Canada, while Susann Buckley and
Janice Dicken McGinnis have studied venereal disease in
relation to public health reform in Canada. And, finally,
Constance Backhouse will broaden our knowledge of histor-
ical attitudes towards women, sex and sex assaults when
her analysis of nineteenth-century rape law in Canada
from 1800 to the inception of the Criminal Code in 1892
is published.6 However, studies of this nature are few
and they tend to concentrate on the social control of
sexual activity rather than incorporate any legal dis-
cussion in their analyses. Furthermore, there has been
nothing in Canadian historiography to compare with Susan

Brownmiller's Against Our Will: Men, Women and Rape, or

Laurence Stone's massive book, The Family, Sex and Mar-

riage in England, 1500-1800.7

If Canadian social historians are prone to silence
on sexual matters, so too are Canada's legal historians.
Admittedly, they do mention sex crimes, but such offences
are usually discussed in terms of their relevance to
changes and amendments in the Criminal Code. A case in

point is A. K. Gigeroff's book, Sexual Deviations in the

Criminal Law: Homosexual, Exhibitionist, and Pedophilic

Offences in Canada. Although Gigeroff is not a legal




historian per se, he does attempt to trace the influence
of English legal thought on Canadian sex law, in addition
to providing the reader with a selected chronology of
certain sex cases in both Great Britain and Canada.8 How-
ever, his study falls short. The subject matter is not
fleshed out with any thoughts or suggestions as to how
the fluctuating legal definitions of sex offences over
the centuries might have reflected or reinforced societal
notions of acceptable and unacceptable sexual behaviour.9
In order to come to some understanding of the in-
tricate relationship between law and scciety and thereby
broaden our knowledge of Canada's past, one must be able
to transcend the boundaries imposed either consciously
or subconsciously by historians when they study their
respective areas of research. For example, the cate-
gorization of acceptable and unacceptable sexual behav-
iour does not rest solely with the criminal and the crim-
inal justice system. For just as there are a number of
written laws which attempt to dictate social conduct, so
too, are there numerous societal customs which pertain
to sexual behaviour. The criminal law tends to reflect
and reinforce what society has defined as acceptable and
unacceptable sexual activity at a certain period of time.
Thus sex has been and continues to be a matter for social
and legal control.lO
Nowhere is this phenomenon more evident than in

W. Burbidge's Digest of Criminal Law of Canada published




in 1890 and the Criminal Code of 1892 contained several
sections which implicitly defined acceptable and unac-
ceptable sexual behaviour for residents of Canada in the
1890s and early 1900s. The available evidence suggests
that sexual intercourse was viewed as a necessary evil,
whose sole purpose was the procreation of the human race.
And sexual activity which did not have procreation'as
its end result was deemed to be socially reprehensible
and punishable as a crime under the written law.,ll By
placing such matters as abortion, female chastity, se-
duction under the promise c¢f marriage. homosexual en-
counters and even the use of birth control within mar-
riage, under the auspices of the criminal law, the fed-
eral government was attempting to establish or reinforce
perceived notions of acceptable conduct. Evidently, the
state had every right to be in the bedrooms of the nation.
Since it is well beyond the scope of this disser-
tation to examine every social and legal attempt to con-
trol the sexual activity of Canadians throughout the
country's past, a number of restrictions have been placed
on this study. For practical purposes, the geographical
area chosen for analysis has been limited to the three
most western provinces - Saskatchewan} Alberta and Brit-
ish Columbia. Thus when reference is made to Western Can-
ada, the reader should remember Manitoba has not been in-
cluded. It should also be noted that the time frame has
been limited to the thirty-year period dating from 1890

to 1920, a period which has been characterized by the



majority of Canadian historians as being crucial to the
development of Western Canada.

In addition, the sexual matters chosen to form
the basis of this preliminary inquiry into a new area of
Western Canadian history have also been limited. For ex-
ample, general perceptions of womanhood, marriage, chastity
and even sex itself have been examined in relation to spe-
cific legal definitions of sex offences committed either
by and/or against either sex. And an effort has been made
to examine specific attempts made during the last decade of
the nineteentl. and first two dzscadzs c¢f the twentizth cen-
tury to exert some measure of control over the sexual con-
tent of books, theatrical performances and motion pictures.
The attempts to control what people could and could not see
at movie houses has been undertaken as a case study of one
particular community - namely, Lethbridge, Alberta.

Those offences involving females which have been
chosen for discussion include birth control, abortion,
rape, carnal knowledge, incest, seduction and indecent as-
sault. Those involving males deal with varying degrees
of homosexual activity ranging from indecent assault on
a male and gross indecency to homosexual anal intercourse.
Cases involving the protection of public morality from
depravity and corruption include an analysis of what con-
stituted obscenity in literature and entertainment. It
is hoped that a study of the relevant sections of the fed-
eral criminal law and an examination of specific offences

within the Western Canadian experience will provide some



insight into the intricate relationship between socially
and legally defined notions of acceptable and unaccept-
able behaviour from 1890 to 1920.

As has been previously mentioned, traditionally
there has been a historical denial of sex by the Canadian
historical profession. Furthermore, there appear to be
very few general research collections dealing specifical-
ly with the historical study of attitudes towards sex12
and sex offences. And as one historian has pointed out,
those historians who attempt to study this topic have
been forced “to cultivate more ingenuity and persistence
in the use of primary source materials than comparable
historians in other fields."13

However, since the mid-1970s there have emerged
two archives devoted to the collection and preservation
of gay and lesbian history in Canada. Based in Toronto,
Ontario, the Canadian Gay Archives not only collects rel-
evant materials but also publishes a newsletter entitled

Gay Archivist, and perhaps more important, distributes

the Lesbian/Gay History Researchers Network Newsletter.
The other archives, Gay Archives Collective, is in Van-
couver, British Columbia, and its purpose is to collect
historical information on lesbians and gays in Western
Canada and Northwestern United States. 1In addition to
the creation of these archives.14 the Lesbian and Gay
History Group of Toronto and the Gay History Project
originating in Saskatoon, Saskatchewan, also have been

formed. Although these alternative archives and history



groups provide a much-needed source of information, they
do by their very nature focus on the history of specific
groups or certain individuals within a group, rather than
enhance the knowledge surrounding the general field of
sexuality.

Those people who do endeavour to study sex, sex-
ual behaviour and sex offences in Canada's past must re-
ly upon a wide variety of source material which is both

social and legal in nature. For example, medical journals

like Canada Lancet, Canadian Journal of Public Health and

cnadian Medical Associztion Journal in addition to houce-

hold guides like the Domestic Cyclopedia and self-help

manuals such as Light on Dark Corners: Searchlights on

Health: A Complete Sexual Science and A Guide to Purity

and Physical Manhood15 all reveal, to varying degrees,

perceptions of womanhood, marriage and acceptable sexual
behaviour for both sexes.

Although newspapers are somewhat suspect as a
reliable historical source, they can and do provide ed-
itorial comment and basic factual information on certain
happenings. Thus several western Canadian newspapers
ranging from the Saskatoon Phoenix and the Moose Jaw
Times to the Edmonton Journal and the Victoria Daily
Colonist to name but a few,16 were examined in order to
gain insight into late nineteenth and early twentieth
century media coverage and reporting techniques with re-
gards to sex-related matters and offences. For example,

was the report of a rape case biased against the woman



or the perpetrator of the alleged assault? What words
were used to describe the crime? Was any reference made
as to whether the woman displayed any physical signs of
attempting to resist her assailant? And perhaps more
important, was the moral character of the woman mentioned
or alluded to in the report? The answers to questions of
this nature can be found in the newspapers of the day. As
a result of these findings, some tentative conclusions
about social perceptions of sex offences, the victims and
the assailant can be drawn from this type of source ma-
terial.

Although medical journals, self-help manuzls, house-
hold guides and newspapers provide a social background for
discussion, these sources must be incorporated into a le-
gal framework to produce a study of the intricate rela-
tionship between law and society. For the years follow-
ing Confederation, the statutes from 1869, the federal
Criminal Code of 1892 and its subsequent amendments, pro-
vide a wealth of information for a general study of the
criminal law and those laws pertaining to sex offences
in particular. Unfortunately, however, the written law
is by no means conclusive. For example, although the
words and phrases 'buggery,' 'gross indecency,' 'indecnt
assault,' 'of chaste character,' ‘'obscene' and 'public
morals' appear in the law, they all lack specific defin-
ition. Therefore as a consequence, the provinces as the

implementors of the federal criminal law had carte blanche

to define the term at certain times and places. Thus,
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what constituted a sexual offence at one time might not
have been at another.

Since statute law and the Criminal Code of Can-
ada were created by men, the thoughts and interpretations
of the creators must be examined. Such information can
be found in the debates of the House of Commons and the
Senate. Although the passage of the 1892 Criminal Code
produced relatively little discussion in the Commons,
those areas dealing with the morality and chastity of
Canadians in the late nineteenth and early twentieth
century were debated at great length. In fact, the
statements given in the two Houses of Parliament during
these years indicate a trend towards the public's accep-
tance, almost insistence, on the state's right to legis-
late public morality in general and sexual morality in
particular.

In addition to reading the law and analyzing the
statements of the legislators, time must be spent in dis-
covering how the written law was actually applied in a
courtroom setting. In fact, it is the practical appli-
cation of the Canadian federal criminal law to specific
sex cases in late nineteenth and early twentieth century
Western Canada which forms the basis of this dissertation.
Unfortunately, historical information of this matter is
somewhat difficult to attain. Although the post-Confed-
eration years saw the establishment of federal and pro-
vincial Supreme Courts, the number of cases processed

through these higher courts was small. The majority of
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cases were heard before the local police magistrate or
judge presiding at the police, district or provincial
court level.17 In more specific terms, the published

law reports such as the B. C. Law Reports, Territorial

Reports, Supreme Court Records, Western Weekly Reports,

and the Western Law Reporter, to name a few, only pre-

sent those cases which have established some precedent
in law or made some memorable decisions on selected

cases which appeared before the various courts of ap-
peal. For example, one volume of R. M. Chitty's Abridge-

ment of the Canzdian Criminal Case ILaw digested those

cases which appeared from 1892 to 1925 in Canadian Crim-

inal Cases. However, this series suffered from the same

drawbacks as the other sources previously mentioned and
thus Chitty's 1925 volume is a 'consolidated' but incom-
plete digest.

Although there is another way to gain court case
information, it is plagued with frustration, complica-
tions and inconsistencies. In 1979 one historian sug-
gested that our knowledge of Canadian legal history would
never be complete unless researchers had the stamina and
energy to spend time going through the thousands of un-
catalogued and unindexed court records to be found in
the basement of nearly every local courthouse throughout

Canada.18

To date there is nothing to compare with the
Alberta Legal History Project whose purpose is to pre-
pare an inventory of all civil and criminal cases heard

before the District and Supreme Courts in the province

——
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of Alberta from 1907 to 1972. Eventually, all the case
files and *the judge's procedure books will be placed on
microfilm and stored at the Alberta Provincial Archives
in Edmonton.

Although the Alberta Legal History Project is not
yet complete, it provided valuable information for this
study. In fact, without access to these unpublished court
cases this preliminary inquiry into sex crimes in Western
Canada would have been an impossibility. Over four hun-
dred sex related offences tried before the Calgary and
Wetaskiwin Supreme and District Courts from 1908 until
1924 were read. Unlike the published law reports which
contain summary discussions of the purely legal issues
" in each case, the majority of these unpublished case files
contain the depositions of those people involved in the
charge, the statement of the accused, the transcripts of
the preliminary inquiry and the outcome of the trial.
Thus, these unpublished court cases provide the historian
with a wealth of information which heretofore has been
unattainable from a reading of the published law reports
in Canada.

As has been previously mentioned, projects such
as the Alberta Legal History Project are nominal and if
any worthwhile studies in the field of Canadian legal
history are to be produced then more projects of this
nature must be undertaken. Unfortunately, this is easier
said than done. For example, the majority of the court

records for Saskatchewan are housed in the basement of



the 0ld courthouse in Saskatoon. This basement was flooded
a few years ago and all the files had to be either hung up
to dry on a clothesline, page by page, or freeze-dried and
then reboxed. Unfortunately, ﬂo one in the Solicitor-Gen-
eral's office, courthouse or archives' staff had the fore-
sight to index the files as they were being returned to
storage. Furthermore, there is the possibility that some
of the boxes contain files which pertain to adoptions and
the Saskatchewan government does not allow the researcher
access to such cases. Given that this material is uncat-
alogued, an archivist mist be on hand when every box is
opened and every file is examined.

Although the records in British Columbia have not
suffered from the hazards of nature, they remain unindexed
like their Saskatchewan counterparts. In addition, the
British Columbia records are not centrally located in an
easily accessible location. A similar situation exists
in Manitoba. The case files for Queen's Bench and County
Court for all the judicial districts are scattered through-
out the province. At present these records are being in-
dexed and catalogued and brought under retention schedules
for their eventual transfer to the Manitoba Provincial
Archives. Unfortunately however, the legal history pro-
Ject in Manitoba is still in its initial phase and will
not be completed for five years. Because of this fact,
and the general problem of finding sufficient information
on the topic, a discussion of Manitoba does not appear in

this study. And since there is obviously a wide disparity

K3



=

[}

in the quality and quantity of court cases available even
for the three provinces chosen for analysis, it is virt-
ually impossible <o undertake a'quantitative and com-
parative analysis of the incidence, prosecution and sen-
tencing of certain sex offences in British Columbia, Al-
berta and Saskatchewan.

Some information on cases can be obtained from
the reports of the North West Mounted Police which have

been published as part of the Sessional Papers since the

creation of the police force in the mid-1870s. These an-
nual reports can De surplementzd by those of the Britigh
Columbia, Alberta and Saskatchewan Provincial Police which
were created either during or soon after the First World
War. Not only do these reports contain a wealth of fact-
ual information, but they also reveal some of the atti-
tudes of law enforcers towards sex offences in general
and the perpetrator/victim in particular. For éxample.
several accounts refer to cases of rape or attempted rape
as being crimes of passion where lust was the sole moti-
vation for the attack.l9 And much like newspaper ac-
counts on sex offences, other reports allude to the wo-
man's moral character and at times specifically mention
whether or not she displayed any resistance to the as-
sault.20 Commentz such as these and the very fact that
members of the law-enforcement agencies at the time would
issue such statements serve as yet more examples of the
intricate relaticr.zhip between social values and the

Justice system.



But perhaps the most difficult aspect of a study
of this nature is the fact that many people still believe
that one cannot discuss the nature of crime and, more spe-
cifically, sex crime without a multitude of statistical
information and a computer printout. 1In fact, Eric Monk-
ennen has gone so far as to assert that our understanding
of crime and criminal justice in the past must be Based

2k However, anyone who studies

on the counting technique.
crime, the law and the criminal justice system quickly
learns that the amount of crime reported, recorded and
processed through the system is by no means indicative
of the actual amount of crime occurring. Such thoughts
were vividly expressed by British economist, Sir Joseph
Stamp, when he stated:

The government are very keen on amas-

sing statistics. They collect them,

raise them to the nth power, take the

cube root and prepare wonderful dia-

grams. But you must never forget

that everyone of these figures comes

in the first instance from the vil-

lage watchman, who just puts down

what he damn pleases.?22
And bearing in mind that at present only six to thirty
percent of all sexual assaults are reported to the author-
i'l:ies.23 one can only speculate as to the number of as-
saults which went unreported in the past. Obviously the
much Ziscussed 'dark figure' of unreported crime extends
deeply into the area of sexuality and sex offences.zu
Thus, 1< is virtually impossible to draw any substantive
concliuzions as to whether or not there was a preponderance

of sex.z2l offences in late nineteenth and early twentieth



century Western Canada.

But what of the recorded incidence of criminal
activity in Western Canada's past? Attempting to compile
the official statistics accordiﬁg to federal judicial dis-

tricts, Canada's long-running publication of criminal sta-

tistics appeared annually in tabular form in the Sessional

Papers. However, as a reliable source, it is somewhat
suspect. Whereas compilers of present-day criminal sta-
tistics record the number of reported crimes in addition
to the number of charges unfounded or reduced to lesser
offences, statisticians in the 1890-1920 period concen-
trated on recording the number charged and acquitted, the
degree to which the offender used alcohol, along with his
or her religious affiliation, nationality, occupation and
literacy. Apparently, the statistics for the earlier time
period were more concerned with attempting to prove a cor-
relation between alcohol, religion, education, race and
criminality. It must also be noted that the boundaries
for the judicial districts in the West did not remain
constant during the years of this study.

Furthermore, when one has information indicating
that a case involved two offences, it is difficult, in
fact impossible, to go to the statistics and find out
which offence, if any, a conviction was registered. For
example, in a case where a conviction for a rape/murder
has occurred, is the conviction statistic to be found
in the murder and/or the rape category? Then, at other

times, the statistic could be recorded under a joint

16



category, i,e. ‘'Abortion and Attempt to Procure Abortion’

or 'Sodomy and Bestiality.' In the first instance, the
historian does not know whether. the statistic listed is
for actually performing an abortion, attempting to per-
form an abortion or merely asking for information on
abortions and, in the second instance, was the charge
sodomy, bestiality or both? Then, instead of haviﬁg a
joint registration of the statistic, there is always the
possibility that such information might be suppressed.
There has been at least one attempt to suppress informa-
tion on sexual attacks. During the First World War, the
federal government agreed to be silent on any reports of
assaults on women who were going to and from work during
their night shifts at the war factories. Thus, it is read-
ily apparent that such problems as compilation, consistency
and human intervention leave the historian with a highly
suspect statistical sample.

Statistical information available from those
sources which deal specifically with the provinces do not
relieve any of these difficulties; in fact, they compound
them. 1In British Columbia, for example, the various po-
lice charge books, magistrates' books, gaol reports and
sentence books breed confusion for the counter. Repeat-
edly, there is inconsistency in how and what information
is reported, the accused or prisoner's name is spelt in
a variety of ways and there is no specific factual data
given about the case. Even the charge and/or conviction

registered against a prisoner could vary in the monthly



records kept on those people residing in the various gaols
in British Columbia. For example, the first listing might
read that a John Smith was serving three years imprison-
ment for a rape conviction while the next time it could

be listed as John Smith serving three years for attempted
rape. If one does not have access to the actual case file
then it is impossible to cross reference the listing in
order to ascertain which one in the gaol report is cor-
rect.

The statistical information for Saskatchewan is
not much better and it might well be worse. The Divis-
ional Reports of the Saskatchewan Provincial Police plac-
ed their data under joint categories, i.e. rape and at-
tempt rape, carnal knowledge and attempted carnal know-
ledge, abortion and attempted abortion. Much like the
criminal statistics compiled by the federal government,
it is difficult to know which offence is represented in
the number given. Other sources supply the name of the
defendant, his address and the nature of the offence in
alphabetical order. Unfortunately, no dates are given
and thus the material is virtually useless.26

Even if one could compile a complete statistical
sample despite the ambiguous conviction rates, it would
be impossible to formulate any sentencing pattern in
Western Canada or in the respective provinces of Brit-
ish Columbia, Alberta and Saskatchewan. Although the
Criminal Code of 1892 provided maximum penalties for of-

fences, it did not necessarily follow that those penal-



ties were handed out with any degree of consistency by
the federal and provincial judges or police magistrates.
As individuals in society, judggs and jury members are
influenced by societal values and have their own ideas
on a particular offence. Obviously each case was and
still is influenced by preconceived notions of accept-
able and unacceptable behaviour, but every case was also
judged as an entity unto itself with its own extenuating
circumstances. Perhaps more important, the historian
must realize that the search for uniformity in sentenc-
ing is akin 1o sezking what has been termad "the Holy
Grail of liberalism," that is, "a consistent system of
punishment for unequivocally defined crimes.“27
But despite these wide and varying problems, there
is sufficient evidence to warrant at least a preliminary
inquiry into the relationship between social and legal
attitudes towards sex, sexual activity and sex offences
during the 1890s and early 1900s in Western Canada. Al-
though the literary sources such as medical journals,
household guides, magazines and reports from various wo-
men's organizations repeatedly promoted marriage, home
and motherhood, the debates of the House of Commons,
the federal and provincial police reports and the court
records themselves reveal a somewhat different world.
Married couples practised birth control, unmarried coup-
les had sex before marriage, doctors performed abortions,
back-alley abortionists existed and at times women abort-

ed themselves. Serious sexual assaults against females



have often been portrayed as a modern phenomenon, a pro-
duct of the 1970s and the so-called sexual liberation
movement. Yet there are indications that assaults
against females occurred with great frequency during

the late nineteenth and early twentieth centuries. At
a time when living conditions precluded privacy, incest
was a fact of life for many families as brothers and
sisters slept together as did father and daughter(s).
And although same sex encounters between males were
thought to be crimes against God, nature, society and
the law, homosexual acts by choice or by circumstance
did not dissipate. Thus the reality of the situation

is far different from the sexless history which is usual-
ly presented in historical works dealing with the Can-
adian, and more specifically, the Western Canadian ex-
perience.

Given the current North American fascination with
sex as demonstrated by the popularity of Nancy Friday's
books, Shere Hite's reports on male and female sexuality,
and even the United Church of Canada's study document on

human sexuality,28

it is somewhat surprising that his-
torians have left the study of sex in Canada to sociolo-
gists and criminologists. The time has certainly come
for social and legal historians to take their heads out
of the intellectual sand and realize that sex, sexual
activity and sex offences warrant historical analysis

within a Canadian context. Once sex in history is ac-

cepted, or at least tolerated, by the Canadian historical
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profession as a viable field of study, then a true and
more accurate portrayal of Western Canadian society will
be obtained. For just as the peaceful settlement of the
West was not so peacefu129 so too is Canadian history

not so sexless as has been portrayed.
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CHAPTER 1I
WOMEN, SEX AND MARRIAGE:

MIDDLE CLASS PERCEPTIONS AND REALITIES

In 1867 the British North America Act provided not
only for the confederation of Canada East (Quebec), Canada
West (Ontario), New Brunswick and Nova Scotia, but also
for the admission of Rupert's Land, which was under the
édministrative control of The Hudson's Bzy Compeny, to the
union. After a series of negotiations between the British
government and the Hudson's Bay Company, Rupert's Land was
transferred to Canada on July 15, 1870. The West had now

become part of Canada.1

And although the actual enforce-
ment of law and order in the ceded area ceased to be under
the Jjurisdiction of the Hudson's Bay Company, all the laws
which were in effect in Rupert's Land and the Northwest
Territories at the time of admission into the union, were
to remain in force until changed by the Canadian govern-
ment.2 Then with the creation of the province of Manitoba
in 1870, it became subject to the law of England as it ex-

isted on July 15, 1870 in both federal and provincial mat-
3

ters.

The massive area known as the Northwest Territories,
which still remained after the creation of the 'postage
stamp' province as Manitoba was so named, had its admin-

istration of justice, organization of the courts and the

26
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appointment of stipendiary magistrates and justices of the
peace directed by an appointed Lieutenant Governor and a
Council as stated in the Northwest Territories Acts of
1873, 1875 and 18?7.4 In addiéion, Canadian criminal law
was extended to the area in 1873. During the same year,
there was the creation of a Mounted Police force for the
Territories, complete with a Commissioner and Superintend-
ents who were ex officio justices of the peace.5 A year
later in 1874, an amendment to the Mounted Police Act
gave the Commissioner of the force the powers of a sti-
pendiary magistrate.6 Then over a decade later in 1885,
the Supreme Court of the Northwest Territories was cre-
ated, the number of coroners and sheriffs was increased
anq lastly, the area (like Manitoba earlier) became sub-
ject to the law of England as it existed in 1870.7 But
despite this "general overhaul of the legal machinery,"
at least one historian has noted that the Mounted Police
remained the dominant system of justice on the Prairies,
hearing criminal cases and disseminating judgements
swiftly until the early twentieth.century.8

Although minor changes were made in the intri-
cacies of the administration of justice in the Northwest
Territories during the 1890s, for the purpose of this
general overview of the legal framework in the West, the
next major concern is the creation of the provinces of
Alberta and Saskatchewan out of the Territories in 1905.
Both the Alberta and Saskatchewan Acts, which created

these two new provinces, reiterated the common trend of
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continuing the laws, the courts and the officers as they
existed prior to either, the admission of a territory into
the union or the creation of a new province. More spe-
cifically, the Alberta and Sasﬁatchewan Acts continued
the laws which were in effect at the time of their estab-
lishment.9

But irrespective of whether the accused was
charged with an indictable offence (rape, murder, treason,
etc.) or a summary offence (break and entering, common
assault), his progress through the court system was a
long, drawn out, step by step procedure. In order to
have some understanding of this process, let us create
a hypothetical case which is pertinent to this study of
sex crimes in Western Canada from 1890 to 1920 and trace
it through the judicial system step by step. The name)
of the accused is John Brown. On December 1, 1910 what
is known as an 'information and complaint' is laid against
the accused by Charles Doe alleging that Brown raped Doe's
eighteen year o0ld daughter on or about October 1, 1910.
An 'information and complaint' is merely a written al-
legation taken before a Justice of the Peace that a crime
has in fact taken place. Once the 'information and com-
plaint' has been made, inquiries are made by the police
and then if there appears to be sufficient evidence, the
Person named in the written allegation can be arrested.
In this instance, Brown was arrested and charged with
raping Charles Doe's daughter, Emily, on or about October

1, 1910. Brown is then ordered to appear before a Justice



of
the Peace Where the charge is read ang he is remanded

to a later date for a preliminary inquiry into the charge.
Held before either a magistrate or a Justice of the Peace,
the preliminary inquiry is designed to decide if there is
sufficient evidence for committal to trial. After hearing
brief statements from the witnesses, the magistrate does
decide to send Brown to trial. Since he has been charged
with an indictable offence, Brown has the option to choose
whether to be tried by a Judge with or without a jury. In
this instance, the accused chooses trial by Jjudge. Once
again, Brown is remanded and placed jir custody to await
trial.

Since he chose trial by judge alone, Brown now
appears before a Chief Justice of the Supreme Court of
Alberta. During the trial, the prosecuting attorney or
the Crown attempts to establish Brown's guilt while the
defence attempts to prove his innocence or insufficient
evidence to prove the charge. More specifically, the
evidence and witnesses of the Crown are presented first,
then the defence has the opportunity to cross-examine
after each witness. After the cross-examination is all
finished, the defence presents its witnesses and evidence
with the Crown being allowed to cross-examine in a similar
fashion. And finally, closing remarks are made by the
Crown first and the defence second. The judge will weigh
the evidence presented by both sides and deliver a verdict.
For our purposes, Brown is found guilty of rape and ordered

+to appear before the judge in a week for sentencing. Al-



though Brown is liable to a life sentence for his convic-
tion, he is sentenced to five years imprisonment with
hard labour at Prince Albert Penitentiary.

But arguing that he is in possession of a new and
pertinent evidence which has a direct bearing on the out-
come of the case, Brown's lawyer decides to appeal the
judge's decision within the- thirty day time limit. In-
stead of being transferred to Prince Albert, Brown is
kept in custody at the provincial jail. The appeal is
heard by the Appelate Division of the Supreme Court of
Alberta ar.d the Chief Justices agree with Brown's lawyer.
Consequently, the conviction is quashed and Brown is

freed.lo

The process has been completed. And while this
procedure from the committing of the offence, through
arrest, preliminary inquiry, trial, conviction, sentencing
and appeal appears to be somewhat simple and straight-
forward, it is important to note that these various steps
in the system did not occur over a period of a few short
days but over a matter of several months.

But who did the laws and the courts in Rupert's
Land, the Northwest Territories and later, the newly cre-
ated provinces of Alberta and Saskatchewan serve? Origin-
ally when Rupert's Land was transferred to Canada in 1870
and British Columbia was admitted into Confederation as a
province in 1871, Prime Minister John A. Macdonald hoped
that his vision of a country stretching from sea to sea

had finally become a reality. However, possession of the

land was one thing; the actual populating of the immense



area was quite another matter! And the anticipated move-
ment of people to the newly acquired land never really

materialized in the early years.11 In fact, Macdonald

even went to the extent of mak&ng the settlement of the
West one of the important cornerstones of his famous three
pronged National Policy of 1878. Although the other two
elements of the policy, namely the completion of a trans-

continental railway and thé ®stablishment of a high pro-

tective tariff became faite complet during the Macdonald

era, large scale settlement of the West remained elusive.
Indeed, it was not until the T.aurier years, and specif-
ically the years from 1896 until 1911, that the populating
of Western Canada on the scale envisaged by Macdonald

took place.

There can be little doubt that Laurier's immi-
gration policy was a phenomenal success. The population
of Saskatchewan increased from 91,279 in 1901 to 492,432
in 1911. 1In a similar fashion, the population of Alberta
increased from 73,022 to 374,663 during the same time
period. And lastly, the population of British Columbia
increased to 392,480 in 1911 from the 1901 figure of
178,657. It must be noted that these increases in pop-
ulation statistics cannot be solely attributed to natural
increases within the provinces, or to a movement of Can-
adians from one province to another, or to British im-
migration. For example, the population of Saskatchewan
in 1911 was composed of 20.7 percent born within the

province, 29.8 percent born in another province, 16.5

3
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British-born and 33.0 percent foreign-born. In the same
year the population of Alberta was comprised of 19.7 per-
cent born within the province, 23.6 percent born in an-
other province, 18.6 percent British-born and 38.1 per-
cent foreign-born. And in British Columbia in 1911 that
province's population consisted of 21.5 percent born in
the province, 21.6 percent born in another province, 30.1
percent British-born and 26.8 percent foreign—born.12
Despite the fact that the settlement of the West
was a phenomenal success during the Laurier years, this
increased immigration was fraught with problems. Accora-
ing to prominent Social Gospeller, J. S. Woodsworth, the
new immigrants which were arriving in Canada at the turn
of the twentieth century were swelling the ranks of the
unskilled labourers and were settling in the already over-
crowded immigrant areas in the newly emerging urban cen-
ters.13 In addition, these immigrants from primarily
the Southern European countries and the Orient, were
perceived as being physically inferior and morally deca-
dent in comparison to the physically superior and morally
upright British-born immigrants and, of course, the Can-
adians themselves.lu And as immigration to the West
continued, the physical and perhaps, more important, the
moral character of the new arrivals was subject to close
serutiny by the self-appointed guardians of morality in
Western Canadian society.

As the West became settled, many Canadians of

primarily white, Anglo-Saxon and Protestant persuasion
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saw the existence of alcohol, prostitution and drugs as
serious threats to the three cornerstones of society,
namely, motherhood, home and family. Yet the very nature
of the Western Canadian frontier experience was not con-
ducive to moderation in alcohol and drug consumption or
sexual activity. Those Westerners who would not or could
not tolerate the existence of such practices, which
threatened the very basis of their society, attempted
to use moral behaviour as a criterion for drawing a line
between a reputable and disreputable individual in so-
ciety.15 Nowhere is this phenomsnon morc prevalent unan
in middle-class perceptions of women, sex and marriage.
And as will become evident through this chapter, such
perceptions were reinforced through the written criminal
law and legal system at the time.

Although women in Western Canada worked side by
side with their husbands and fathers on farms and were
the first women in Canada to receive the vote,l6 they
did not examine their sexuality or seriously question
their lack of sexual autonomy. For the purpose of this
study, the term sexual autonomy refers to freedom of choice
for females in matters dealing with their sexual activities
within and outside the marriage contract. However, in the
last ten years of the nineteenth and the first twenty
years of the twentieth century, a woman's place in society,
her relative worth as a female and even her sexuality were
defined by and for men. Male-oriented perceptions of

womanhood were then reinforced and vocalized by various
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middle class women's organizations whose membership came

to believe in the ideals. As a result, socially and leg-
ally defined notions of accepﬁable and unacceptable sexual
behaviour were directly related to perceptions of a woman's

17

'proper sphere’ within society.

The supposed epitome of happiness for a woman was
to marry, have children and maintain the home. If a woman
entered the labour force, her stay there was thought to
be temporary as eventually she would get married, propagate
and work in the home atmosphere. For the most part, eco-
noric independernce for females was virtually unknown in
this era. Usually women were supported by their fathers
until they married, and then their husbands assumed the

18 Consequently, for the majority

financial responsibility.
of Canadian women, the words marriage and career were
Synonymous.

Men were advised to find a suitable mate, marry
and then produce as many children as possible without
causing injury to the woman.19 The Canadian Household
Guide of 1894 told its readers that married life with
children led to marital bliss, a happy home, contentment
and a sense of worth about life. The Guide also warned
that the pleasure gained from illicit love was artificial,

20

while domestic love brought true happiness. Several

newspapers in the West expressed the view that married
life without children would lead to misery and ultimately

21

divorce. The author of the Canadian edition of What a

Young Man Ought to Know (1897) was horrified that many




women married without intending to have children. He felt
that those women were really leading "a life of legalized

22 If a woman did not want children then

prostitution."”
she should not marry because s%e was denying her strong
maternal instinct.23 Nellie McClung, one of Western
Canada's leading women's suffragists at the time, believed
that nearly every woman was blessed with the love of chil-
dren and the home.24
Throughout the late nineteenth and early twentieth
century, women were taught by men and other women to be
docile, submissive Christian wives, mothers and hostesses.25
For example, in 1886 the Fort Macleod Gazette advised
wives not to "bother their husbands while they were read-
ing the newspaper by asking stuﬁid questions. The women
were to be patient and when their husband found something
which they thought their wives could understand then he

26 In 1892, the National Council of Women

would speak."
of Canada spoke of organizing women into a movement not
for their economic, social and sexual advancement but for
the preservation of the family unit.27 The first annual
convention of the Alberta Women's Institutes held in
February 1915 discussed women's traditional place in
society. The programme included such topics for discus-
sion as household efficiency and furnishing the home.28
In 1915, Violet McNaughton, the President of the Women's
Grain Growers' Association wanted women in the organ-

ization to extend their home service ethic to society

and use it to create "a bright, clean, prosperous Western

35
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Canada."29 And in 1891 when the average weekly wage for
a man was nearly twice that of a woman, the leading female
occupations outside of a marriage were still associated
with household work. The majority of women worked as
domestic servants, housekeepers, dressmakers and teachers.30
It was only during World War One that women entered, in
increasing numbers, positions previously held by men. And,
it was hoped that this state of affairs would be temporary.
Even as middle class women came to demand the vote,
they did so in terms of extending their home service ethic
to society. Arguirg *rhat women guarded the humar raca,
Nellie McClung felt that Christian women would use the
vote to protect the weaker, less fortunate members of
society and make the world a safer place for children.31
She went so far as to state that if women had been in the
German Reichstag then World War One might have been avert-
ed.32 Men who supported the right to vote movement for
women also hoped that women would bring to politics and
society many of the attributes which women displayed in

running a happy home. In an article carried in the May 26,

1915 issue of the Grain Growers' Guide, the author F. J.

Dixon hoped that women would turn their attention to
allaying some of the ills of capitalism after they had
eradicated the social evils of gambling and alcohol.33

A year later Dixon noted that women possessed the spirit
of Edith Cavell who had no bitterness or hatred in her
neart; and he firmly believed that it was "the mission

of women to bring that spirit into politics."Bu T. A.
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Crerar, the leader of the Progressive Party felt that
women would "give an elevation of tone to our public dis-
cussions that will exercise a profound power in establish-
ing and maintaining a sound moral viewpoint in government
and the administration of our public affairs.“35

Despite the numerous organizations and meetings
supporting the vote for women, moral reform and social
purity, few questions were raised about sexuality and
sexual autonomy. Admittedly, some of the women at the
annual meeting of the Alberta Women's Institute held in
March 1916 suggested that women standardize their dress.36
and Nellie McClung spoke of educating women not to wear
immodest clothing which allegedly excited the ever lurk-
ing passions of men.37 But such suggestions were designed
to maintain and consolidate the traditional place and
role of women in society. The very fact that the institu-
tion of marriage was placed upon the pedestal alongside
motherhood and the home diminished any thoughts of sexual
autonomy for women. Thus, women were viewed as "valuable
sexual property for the exclusive ownership of those men
who could afford to acquire and maintain it."38 The
institution of marriage furnished a means for this ex-
clusivity.

Traditional middle class Victorian morality guar-
anteed that men could purchase the sexual exclusivity and
reproductive function of a female through a marriage

license. And since sex and womanhood were chained by

a marriage contract39 it was a foregone conclusion that



there was to be no sex without the benefit of marriage.

The 1897 edition of Searchlights on Health: Light on Dark

Corners, A Complete Sexual Science and Guide to Purity and

Physical Manhood, written by the same authors as Canada's

Household Guide, warned that a woman had lost her most

prized possession if she lost her virtue.uo Women in the

West were portrayed as living in a world of constant sex-

ual danger where a woman's chastity was to be guarded at

all times.LLl
One pioneer woman remembered that when she was

going to school in the late nineteenth century, she and

her friends were met at the train station by a school rep-

resentative who drove them the five miles to class. He

never let the girls out of his sight until he delivered

them to the Mother Superior. She also noted that it was

virtually impossible to carry on unchaperoned correspondence

as the Sisters opened their mail.42

And in mid-May 1904,
the Saskatoon Phoenix carried a warning from the local
Council of Women not to answer job advertisements for
the St. Louis Exhibition for fear that it might lead to

prostitution.43 The Searchlights on Health manual warned

women about men who tried to excite their animal passions.

Those women who allowed themselves to be taken advantage

of by a man in hopes of getting a marriage proposal were

considered to be "lost and heartless in the last degree,

and utterly destitute of moral principle as well as vir-
Ly

tue." John Charlton, who was instrumental in Parlia-

ment's attempts to legislate morality, told the April 21,

L&Y
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1897 sitting of the House of Commons that once an unmarried
woman had succumbed to a man she became a social ou’ccast.u'5
It would appear that chastity was to be valued
even above life itself. Western Canadian newspapers
placed sexual assaults against females under the general
rubric of women defending their honour against man's bru-

L6

tality. This is most aptly illustrated by the Nanaimo

Free Press coverage of the murder of a twenty-two year

0old British Columbia woman at South Wellington in July
1906. In its sensationalized front page coverage of the
event, ‘the paper calied it "tne crime that has appalled
the province" and alluded to the "dastardly nature of

a crime that has robbed an 0ld man of the sunshine of

his life."” The paper characterized the attacker as having
"the instincts of a heart black with inky sin" because he
had tried to "rob a fair woman of her honour" which was
"treasured above life itself."L"7 Since he had been un-
successful in his rape attempt, he had killed the girl.

Speaking of the girl's valiant struggle, the Free Press

noted that she "had died defending all that is dearest

and best to womanhood - her honor‘."LL8 The Calgary Morning
Albertan of July 25, 1906 reported the case in a similar
fashion. Under the caption "NANAIMO YOUNG LADY FOULLY
MURDERED" the paper observed "that the girl had died de-
fending her honor. On her wrists were the cruel marks of
violence, and other signs denoted, all too clearly, the

tragic tale -- man's brutality and a woman's brave re-

sistance."49 A similar account can be found in the July



28, 1906 issue of the Edmonton Journal under the heading,
"Is Murdered in Defence of Honor."50 4

Given that middle class morality was mostly con-
cerned with upholding the institution of marriage and a

51

man's support of his wife and family, those women who
indulged in sex before and without marriage were viewed
with a jaundiced eye by the dominant segments of society.
Women were divided into two categories - good and bad;
reputable and disreputable. While a good woman remained
chaste until she married, a bad woman had sex without
marriage. Quite clearly then, Victorian and Edwardian
Canada did not believe that chastity was "the most un-
natural of the sexual perversions."52
Once married, sex was to be endured, not enjoyed.
Supposedly enjoyment would come from the pleasures of
motherhood. Taught at an early age that every able
53

bodied man wanted to seduce them, women came to view
sex as the seamier side of their wifely duties. Church
sermons extolled "the virtues of certain women in the
community,"” and helped to establish definite ideas about
what was not "proper, Christian and virtuous in women."54
The available evidence seems to suggest that the enjoyment
of sex was neither proper, Christian nor virtuous. It

was generally assumed that the lust of the male was re-
sponsible for sexual encounters, and decent, Christian
women acted as passive or unwilling participants. A wo-

man would only participate if she was married, seduced

under the promise of marriage or raped.55 In fact, "The

S S



choice for women became motherhood or prostitution, as
the sexual standards became so rigid that all sexual
activity outside of motherhood became identified with
prostitution."56 :

Given that a woman's raison d'€tre was to have

children and that the purpose of marriage was the pro-
duction of children,57 there evolved the concept ‘that
sexual intercourse was solely for the purposes of propa-
gation. Sexuality and reproduction were not to be sep-
arated because sex without fear of pregnancy took the

58

risk out of promiscuity. Women were taught that ser
was something to be endured in order to propagate the
race and men were taught to control their ever lurking
sexual passions. Young boys could be fitted with a de-
vice invented in 1887 whereby an erection would ring an
electric bell in the parents’ room.59 Guide to living
manuals at the time tried to exert some form of social
control over sexual activity by advising the number of

times that sexual intercourse should occur within mar-

riage. For example, the previously mentioned Searchlights

on Health advised:

The best writers lay down the rule for
the government of the marriage-bed, that
sexual indulgence should occur about once
in a week or ten days, and this of course
applies only to those who enjoy a fair de-
gree of health. But it is a hygienic and
physiological fact that those who indulge
only once a month receive a far greater
degree of the intensity of enjoyment than
those who igdulge their passions more
frequently. 0

Although some people noted that "too much sex never wore
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out anyone, except a weakling who is out of training."él

the majority of the source material warned that frequent
intercourse would lead to sexual decline and premature
aging.62
Even though societal notions of acceptable sexual
behaviour seemed to be well-defined, the federal govern-
ment took precautions to ensure traditional sexual mor-
ality through the law. On April 29, 1880 the federal
government asked the authorities in the Northwest Ter-
ritorities to forward a count of the number of seduction
cases heard in their eourts during the years 1871L-1879,63
Reacting to petitions circulating in the l8808,6u the
government moved to protect the purity and chastity of
women. Prior to 1886, seduction was a civil action where-
by a father could sue the plaintiff for the loss of ser-
vices if his daughter became pregnant as a result of the
encounter.65 Perhaps the father was not so much concerned
with immediate loss of income but with the future marriage
marketability of his daughter. In any event, seduction
of a girl of previously chaste character between the ages
of twelve and sixteen and the seduction of a previously
chaste female under the age of eighteen became criminal
offences in 1886é§ A conviction for either offence carried
a maximum of two years imprisonment.66 The following
year, the age of a female in a case for seduction under
the promise of marriage was raised to twenty-one as long

as the age of the seducer was over twenty-one. This of-

fence also carried the possibility of a two year prison



term if the accused was found guilty.67 The 1887 stipu-
lation became section 182 of the 1892 Criminal Code and
it remained unchanged for over’seventy—five years.

There were also suggestions that chastity could
be protected through the legal age of consent. Through-
out the 1880s and 1900s, Canadians petitioned the federal
government to raise the age of consent from fourteén to

68 Although the 1892

sixteen to eighteen years of age.
Criminal Code raised the age of consent in certain cases,
it did not come close to the suggestions of some people
that the age should he set at {thirty or even higher.69
Legally then attempts were made to protect the chastity
of women for longer periods of time rather than leaving
the matter to individual choice.

By classifying premarital sexual encounters as
'seduction under promise of marriage,' 'seduction of a
female between the age of 14 and 16,' ' unlawfully de-
filing women,' and even holding any householder liable
to criminal action if he or she allowed the defilement
on their premises as Offences against Morality under the

70

criminal law, the federal government was imposing legal
restraints on its citizen's sexual activities. Rational-
izing his attempts to get the age of consent raised from
sixteen to eighteen, John Charlton, the Member of Parl-
iament for Norfolk North, told the April 10, 1899 sitting

of the House of Commons:

No vice will more speedily sap the foun-
dations of public morality and of national



strength than licentiousness, and any leg-

islation adopted by the legislature that

is calculated to give to society a better

tone and a greater degree of purity, 1is a

class of legislation most desirable in the

public interest.’+
Interestingly, most of the listings in the Offences Against
Morality section made a point of mentioning that the female

w72 This was

had to be "of previously chaste character.
really based upon societal notions of chastity rather
than any legal definition of the te):'m.73 Quite obviously
then, the phrase 'offence against morality' in actual fact
meant offence against chastity.

There are a numoer of cases which indicate that
a woman's chastity and moral character were very important
in all charges of seduction whether there was a promise
of marriage or not. For example in an early 1891 case
1n he Nortliwast Territortcs auBgesh Was Suoed by the
name of LeCree was charged with seducing his sister-in-law,
a gir; under fourteen years of age. At the preliminary
hearing the accused pleaded guilty to the charge, but
subsequently it was noted that this plea could be with-
drawn and witnesses produced to show the girl was immoral.
In fact, the girl could not swear that LeCree was the
father of the child she bore and which had later died.
Furthermore there was evidence to suggest that the girl
was a prostitute. Eventually the girl's father told the
court that he really did not want to see LeCree punished
as he knew his daughter wes immoral and that other men

on the Reserve were just as guilty as LeCree. Thus he



felt that if LeCree was to be punished then all of the
males involved should be.74
Another interesting case occurred in 1914 and in-
volved the conviction of a male for seducing a girl under
sixteen years of age. The case was referred to the Supreme
Court of Alberta. The basic question was whether or not
the evidence indicated that the girl was of previoﬁs chaste
character. The facts revealed that the girl had left home
and had met a woman who had attempted to introduce her to
prostitution. After this woman had arranged a meeting
for the accused and the girl, the two got a room in a
boarding house, registered as husband and wife and spent
the night there. Evidence was also given that the girl
had been caught in the back of a store having intercourse
with a male and with her consent. However, the trial
judge ruled she was of previously chaste character until
the day of the offence.
The Supreme Court judges who heard the appeal up-
held the conviction of the accused. They argued that
going to the boarding house, signing the register fic-
titiously, accepting money and possessing knowledge of
sexual matters did not prove that the girl was of unchaste
character. Furthermore, there was the possibility that
the girl had been bribed or her sexual passions had been
excited well beyond her control. And the court contended
that the onus of proof was not upon the girl to prove her
chaste character but upon the accused to prove she was

unchaste.75 However, such a ruling in cases of seduction



and indeed in cases involving more serious sexual assaults
against females, appears to have been an exception rather
than the rule in Canadian case law.

In 1903, the Supreme Court of the Northwest Ter-
ritories quashed the conviction of a man found guilty of
seduction under the promise of marriage. The facts of
the case reveal that their first sexual encounter occurred
in June 1901 under a marriage promise. They continued to
have intercourse once a week from June 1901 to September
1902, each time with a renewed promise of marriage. In
September 1902, the girl became pregnant and charges were
laid agairnst the accused. The Supreme Court ruled that
the girl was not of chaste character from June 1901 to
September 1902 as she did not try to reform or attempt
"self-rehabilitation in chastity." Furthermore, the girl
should have been suspicious about his promise of marriage

76 A similar set of con-

long before she became pregnant.
ditions arose in a case heard before a Saskatchewan
Supreme Court in 1915. Once again the question of the
girl's character was brought up by the court. The girl
admitted having sex with the accused every week for over
a year. Thus the court concluded that she was not of
chaste character at the time of the alleged seduction.77
What constituted a promise of marriage? In 1893,
the Supreme Court of the Northwest Territories ordered
a new trial for a man named Walker on this very question.

Supposedly the accuced had promised the girl marriage in

June 1892. Then with a renewed promise of marriage in

P
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early November of the same year he seduced the girl who was
under twenty-one years of age. Walker was convicted of
seduction but the case was referred to the Court of Appeal
with the question as to what was a marriage promise. The
appeal court ruled that the trial judge should have in-
structed the jury as to whether the seduction was obtained
by means of a promise of marriage or if his promise in-
fluenced her to yield.’® And in 1914, a British Columbia
Court of Appeal overturned a lower Court's conviction for
seduction because it felt the statement of the accused did
not constitute a marriage promise. Although Spray, the
accused admitted to having intercourse with the girl, he
denied that he had promised to marry her. The court
ruled that Spray's question "Do you love me enough to
live with me?" and the girl's answer of yes was not a
promise of marriage. Evidently the promise had to be
made more direct.79

If chastity was protected and promoted by the law,
so too was the reproductive function of women. Given that
conception was to be the end result of the sexual act, the
use of natural and artificial means of birth control was
viewed as an attempt to undermine this philosophy, and
was, by definition, wrong.80 And although the July 28,

1919 issue of the Victoria Semi-Weekly Tribune carried

a favourable account of the Bishop of Birmingham's state-
ment in support of birth control.81 the paper quickly
qualified its stand. In the very same issue it carried

a statement that it would be unanimously accepted "that



it was wrong in every way to use preventive means after
there was even a suspicion that conception might have
taken place."

The written law was very definite in its attitude
towards birth control and abortion. Contained under the
general heading 'Offences Against the Person and Repu-
tation,' section 179c of the 1892 Criminal Code effectively
limited birth control by making everyone liable to a two
year sentence who,

Without lawful excuse or jJjustification,

offers to sell, advertises, publishes

an advertisement of, or has for sale or

disposal any medicire, drvg or article

intended or represented as a means of

§§§X?g§ing conception or causing abor-
If anyone was found guilty of supplying the means to pro-
cure an abortion, he or she was subject to two years im-
prisonment.8u The actual use of the means to procure an
abortion, for example, the administration of and/or the
use of an instrument, was also an indictable offence. If
convicted, the culprit was liable to life imprisonment.85
And perhaps more importantly, any woman who attempted to
Procure an abortion on herself was guilty of an indictable
offence and liable to seven years in prison.86

However, despite the continual idealized portrayals
of the institution of marriage complete with children and
the social and legal restraints placed upon sexual activ-
ity, the reality of the situation in Western Canada was

somewhat different from middle class ideals. Newspapers

carried several articles which led to the conclusion that

(W)
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there were a number of unhappily married couples.87 A

1911 article delving into Canada's crusade against the
white slave trade told the story of a married man from
Vancouver, British Columbia who continually visited a
house of ill-fame, without a second thought of his wife
and family. The account went on to lament the fact that
there were "thousands of married men who, like this one,
soon forget their pledges at the marriage altar."88 Pros-
titution flourished and was tolerated in nearly every
Western town from Winnipeg, Manitoba to Victoria, British
Columbia.89 Quite obviously, a child-filled marriage
did not ensure marital bliss)f

§§ There were also instances of wife beating. 1In
November 1906, for example a woman in Calgary was locked
in a room and tied to a bed for two days by her jealous
husband. He battered her to such an extent that there
was a possibility that she might lose her left eye. The
husband was charged with assault causing bodily harm.90
E. Perdue was sentenced on August 26, 1908 to three months
with hard labour at the Victoria Provincial Gaol for as-

saulting his wife.91

Then in January 1913, William Pol-
lock was sentenced to six months with hard labour in the
Victoria Gaol for wife beating.92 And on September 1,
1917 at Sundre, Alberta, Ole Matheson received a two year
suspended sentence for wife beating contrary to section
292 sub-section (a) of the Criminal Code.93 During the
year 1918, the Swift Current divisional report of the

Saskatchewan Provincial Police reported that a man had



beaten his wife to such an extent that the assault was
termed attempted murder. The attack stemmed from a drunk-
en domestic dispute over the husband allegedly keeping the
company of other women. After he was committed to trial,
the wife went to great lengths to get her husband out of
jail and then stated that she would not testify against

him.94

Although these cases serve as but a few examples
of wife beating, one can only wonder about the number of
batterings which were classified under the general cate-
gory of assault causing bodily harm or went unreported
and undetected. At this stage one can only speculate

as to whether such happenings were common occurrences

or merely isolated cases.

Bigamy (being married to two or more different
people at the same time) posed a serious threat to the
institution of marriage. Considered as an 'offence
against conjugal rights,' a conviction for bigamy could
possibly bring a term of seven years imprisonment.95 And
the courts were not adverse to pressing charges. For
example, on December 2, 1895 Walter Gray was charged by
the Yale Magistrates' Court in British Columbia with
"living in a state of conjugal union with a woman named
C. Alverez who is legally married to one Alverez, and
which marriage has not been dissolved for the space of
one year last past." Although the case was dismissed
due to lack of evidence, both parties were ordered to
pay their own court costs.96 At the end of April 1909,

Adam Dickson was sentenced to eighteen months with hard



labour at the Victoria Gaol for a bigamy conviction.97 Then
on March 19, 1915 at New Westminster, William Harris was
convicted of bigamy and sentenced to three years with hard
labour.98
In the West, the Mormon practice of polygamy posed
a more serious threat to the institution of marriage than
bigamy. Speaking about the Mormons, the Septembef 1887
issue of the Fort Macleod Gazette editorialized that "Can-
ada wants all the settlers she can get: . . . as long as
they are law—abiding.“99 In the summer of 1888, the fed-
eral government crcered its officers to repcrt all cases
of polygamy.loo The previously mentioned Gazette argued
that polygamy was a serious social evil and a menace to
the country. Consequently, the paper took a firm stand

101 One month

against the Mormons on February 6; 1890.
later, the Calgary Herald stated that the Mormons were
not welcome in Alberta because they were "advocates and
practicers of a promiscuous concubinage" and were "delib-
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erately defying the laws of the country." And in his

book, Strangers Within Our Gates (1909), dealing with the

problems of immigration, James S. Woodsworth, one of
Western Canada's most prominent Social Gospellers, wrote
that "the practice of polygamy will subvert our most
cherished institutions."lo3 Considered as an offence
against conjugal rights, polygamy carried a maximum pen-
alty of five years imprisonment plus a fine of $5OO.OO.104

Despite claims that women were pure, passionless

and sexless, and that "the vilest of all criminals [is]
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the one who robs a female of her virtue," there was an
occasional expression of the opinion that women were not
as innocent as the projected image. When the federal
government discussed the protection of female employees
from the sexual advances of their employers, Mr. Mitchell,
the skeptical Member of Parliament for Northumberland,
told the April 10, 1890 sitting of the House: "I have
never heard of an instance of advantage being taken of

a woman who was not pretty willing to accede, and I do

not think we should place men in charge of factories at

the mercy of the female sex."106

Arguing in & similac
fashion, Mr. Davin, the Member of Parliament for Assini-
boia, stated that people seem to view seduction "as only
an offence against Qomen; but any man who knows anything
of the history of mankind, or who is acquainted with the
world, knows that seduction is just as often effected by
the woman as by the man." He further noted that women
might find it more advantageous to fall than to maintain
their chastityp107

Women lost credibility in seduction cases because
in a few instances the girl and the seducer were subse-
quently married and the charges were dropped. In 1916
for example, a Swift Current case of seduction under the
promise of marriage was withdrawn when the accused married
the girl.lo8 There was even an instance where a man was
charged with the more serious offence of rape and the
charge was withdrawn when he and the girl were married.

This occurred during July 1915 in Glen Bush, Saskatchewan.lo9



In another peculiar case heard by the Supreme Court of the
Northwest Territories in 1895, the judge found the accused
guilty of seduction because he had admitted to a friend
during the trial that if he codld get the girl to marry
him he would escape punishment.llo Four years later a
man in the Macleod district of the Northwest Territories
was able to elude a warrant for his arrest on a charge
of seduction by leaving the country before the warrant
could be served.lll
However, since the sexual standards were so rigid,
women were made to feel guilty for their sexual indulgence
and one of their, or more directly, their fathers' few
recourses was to press charges for seduction. It was
commonly feared that a seduction charge was a woman's way
of entrapping a man into marriage. Such thoughts are
clearly reflected by the accused in a seduction case
heard by the Supreme Court at Calgary on June 4, 1912.
The sixteen year old girl testified that she went to a
doctor and was told that she was pregnant. When he re-
fused to give her something to induce an abortion, the
doctor advised her to inform the man responsible for her
condition. So she wrote the accused a letter on October
13, 1911. 1In his reply dated October 27, he stated that
he was somewhat surprised and accused the girl of plotting
to get him to marry her. He also contended that he was
not responsible for her condition and directed her to
ikl 2

find the real father and marry him.

But perhaps the greatest challenge posed to mar-



riage and motherhood was the attempt by women to control

and restrict their reproductive function. Although they
were told to 'go forth and multiply,' many women were
fearful of the repercussions of intercourse. In the late
nineteenth and early twentieth century, sexual intercourse
could be physically dangerous as pregnancy and childbirth
were often painful and risky experiences. In all prob-
ability, women feigned illness to escape the sexual ad-
vances of their husbands and thereby ensure their health
and well-—being.113 At a time when the safe period for

the natural method of birth control was thought to be

114 it is quite evident that the only assured

mid-month,
means of birth control was total abstinence.

Limited accessibility to information on birth
control and anti-conception devices led to many unwanted
pregnancies both within and outside of marriage. And
despite the medical risks and legal restraints placed
upon abortion, many women and/or couples took action to
end the pregnancies. Some confided in their doctors.
Although procuring and supplying the means for procuring
an abortion were criminal acts under the law, some doctors
challenged constituted authority by prescribing drugs and
performing abortions. As a result they suffered the con-
sequences. On May 30, 1908, for example, a thirty-five
year old Methodist doctor at Nanaimo, British Columbia
was found guilty of "unlawfully using certain instruments
upon Kate McIntosh with intent to procure a miscarriage.”

He was sentenced to two years and six months imprison-



ment.115 In another case, this time in Calgary, Dr. D. J.
Bechtel was faced on May 21, 1912 with three charges of
attempting to procure abortions through the prescription
of drugs and the use of instruments on three different
women who came to him for help.116 In an abortion case
heard before a March 1919 sitting of the Alberta Supreme
Court at Calgary, a man told the Court that an abortion
of a ten week o0ld baby cost $50.OO.117 For the most part,
however, "respectable physicians would not countenance
the use of 'mechanical' contraceptives,” but according to
Arigue McLaren they did cn occasion recommend the rhythm
method or intercourse without ejaculation.118
Women also took several strange potions and used
a variety of potentially dangerous devices in an attempt
to prevent conception and/or induce abortion. McLaren
found a recipe for a homemade pessary in the papers of
Violet McNaughton. This particular recipe contained a
mixture of cocoa butter, boric acid and tannic acid.119
In 1900, the Sears, Roebuck and Company catalogue adver-
tised Dr. Warden's Female Pills for All Female Diseases
ranging from aches and pains and memory loss to menstrual
problems and "excesses and indiscretions of 1iving."120
Also sold in the catalogue was Brown's Vegetable Cure
for Female Weakness. Touted as a wonder drug and a bles-
sing to pregnant women, Brown's remedy was said to save
the user from suffering and would "cure quickly, pleas-

121

antly and permanently." One is left wondering if

between the lines, these two cure-alls for female dis-
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orders were, in reality, medicines to induce abortion.
Speaking in more specific terms, in May 1910,
Bessie Wells of Claresholm, Alberta took her lover's ad-

vice and inserted certain pill$ in her vagina to end her
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two month pregnancy. Other women drank carbolic acid,

took two teaspoonsful of a turpentine with sugar mixture
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four times a day, or soaked in Epsom's salts.
1915, a Calgary woman who thought she was pregnant took
the advice of a fortune teller who told her to take a tea-
spoonful of 'ERGOT' every four hours.126 Supposedly, the
ergot would cause a contraction of the uterus. However,
in March 1918 a woman in Banff, Alberta stopped taking
doses of ergot after it failed to end her two month preg-
nancy by a man other than her husband.127 A year later,
a man was charged with supplying a catheter to a sixteen
year old girl who was three months pregnant in the hopes
that it would induce an abortion.128 on June 16, 1919 a
complaint was laid against a male who had allegedly sup-
plied a bottle of creolin to a woman who had become preg-
nant by him and he even offered to pay the expenses for
an abortion if the drug did not work.129 If mixtures such
as these did not work, women took more drastic measures.
They attempted to abort themselves with syringes, pieces
of elm wood bark or even a pair of scissors.130
Ostensibly, much of the anti-abortion legislation
could be seen as a way of protecting the mother from un-
131

skilled abortionists. However, if mixtures such as

the ones mentioned did not work and doctors were not to



be consulted of trusted, women took other action. Abortions
were attempted by people not connected with the medical pro-
fession. A person named Lovingheart ran a very successful
back alley abortion service in'Calgary until he was brought

%o trial in 1893.132

On January 24, 1898 a thirty-nine
year old blacksmith from Nanaimo, British Columbia was
sentenced to ten months imprisonment with hard labour
after he was found guilty of attempting to procure a mis-
carriage.133 After William Riddock performed an abortion
on Rose Knight in Calgary on March 28, 1913 she claimed

134 And

that he proceeded to have intercourse with her.
in November 1908, a Regina woman named Sarah Hunt paid
the ultimate penalty for her sexual indiscretion. She
died in Winnipeg, Manitoba as the result of a botched .
abortion performed by an illegal practitioner.135
If the unwanted child was born, concealment of

birth and infanticide were not unheard of in Western Can-
ada. Section 140 of the Criminal Code stipulated that
everyone was

guilty of an indictable offence, and

liable to two years imprisonment who

disposes of the dead body of any child

in any manner, with intent to conceal

the fact that its mother was delivered

of it, whether the child digd before,

or during or after birth.13
The April 17, 1896 sitting of the Assizes Court at Nanaimo,
British Columbia sentenced a forty-four year old Finnish
woman to a twenty-four hour stay in jail for the conceal-

ment of a birth.137 A similar sentence was meted out by

Judge Richardson at Moose Jaw in the Northwest Territories



on June 21, 1897. However, the one day imprisonment was

138 1n July 1906, the

accompanied by a fine of $200.00.
Edmonton Journal reported that a sixteen year old Galician
servant girl had concealed the'birth of a stillborn baby

at Vegreville.139 The 1920 annual report for the Saskatoon
division of the Saskatchewan Provincial Police told the
story of Mary Rasmuson who had given birth to an illegiti-

mate child and then burned it in the stove.ll‘LO

During
the same year, a woman living in Gravelbourg District,
Saskatchewan aborted herself with a pair of scissors and
she too burned the r‘emains.lL"l
In a rather odd case heard before the Wetaskiwin
district court in February 1918, a woman by the name of
Mrs. W. E. Dewitt was charged with concealment of birth.
Several witnesses testified they had noticed that the ac-
cused was pregnant in the early summer of 1917 despite
the fact that her husband was away. However, the woman
apparently spent a lot of time with a Mr. Erickson at
his farm around Alliance, Alberta. In fact, there were
speculations that they were living together. The next
time witnesses saw the accused, which was sometime during
the fall of 1917, she no longer appeared to be pregnant
yet no mention was ever made about a birth taking place.
After several people had voiced their suspicions to James
Scott of the Alberta Provincial Police, he proceeded to
lay charges against Mrs. Dewitt.142

In a few instances peovple claimed that they did

not xnow they had to register the birth of a child with

o
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the authorities. Although Edward and Mary Hose of Red Deer,
Alberta were found not guilty, it was rumoured that they
had murdered their infant child in April 1914 and placed
the remains down the outhouse. ' The doctor noted that the
Hoses had asked him not to report the birth which a Police
Constable testified that the father had stated that "he
did not know you had to register one that lived only a
few hours."l]""3 A similar statement was given in a 1917
case involving the disposal of a dead child heard before
the Alberta Supreme Court sittings at Wetaskiwin. The
accused who was the pregnant girl's father had not been
pPresent when the baby was born so he did not know if the
baby was stillborn, died soon afterwards or was murdered.
He told the court that he had merely buried the baby's
body. The girl herself stated she did not know that a
birth and death had to be officially registered. Her
mother acknowledged that she had denied the illegitimate
birth as she wanted to uphold the good reputation of the
other family members. Despite such statements, the case
was dismissed due to insufficient evidence.luu
Some women were exerting and asserting, subcon-
sciously at least, some measure of control over their
bodies. 1Indeed, it was revolutionary for women to have
sex without marriage, children out of wedlock, and to
consciously attempt to control their reproductive function
through the use of rudimentary methods of birth control.
Such actions undermined the most cherished institutions

of Canadian society in general and Western Canadian so-



ciety in particular -- namely, marriage, motherhood, home
and family life. Although the evidence suggests that women
did not directly question their lack of sexual autonomy,
they were unconsciously asserting some measure of sexual
independence at a time when social convention and the crim-
inal law had combined in an attempt to control sexual ac-
tivity.

By the 1920s women throughout Canada had entered
the labour force in greater numbers, received the vote
and increased their educational possibilities. Yet home,
mctherhood and family were still considered to te :z woman's
'proper sphere' and her true vocation. In a society pre-
occupied with sex and its suppression, Christian teaching
promoted virginity and abstinence as moral indicesluS and
designated any sexual activity which deviated from the
accepted norm as not only a social offence against sexual
custom but a crime under the law. Traditional sexual mor-
ality was being challenged by socially and legally defined
notions of unacceptable sexual behaviour and women asserted
their biological independence by searching for some ef-
fective way to control their reproductive function.

Despite the concerted social and legal efforts to
control sexual behaviour in the late nineteenth and early
twentieth century a few Canadian women took the first step
on the long road to sexual independence by attempting to
control their reproductive function. In Januray 1913, a
sixteen year old girl told a preliminary inquiry at Hard-

isty, Alberta, into a rape charge that the accused had



trespassed on her private property when he had intercourse
with her without her consent.146 However, éuch statements
were in a distinct minority. It would be years before
women would seriously question their sex roles within a

family based traditional society, let alone envision sex-

ual equality and autonomy for themselves.
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CHAPTER III

SERIOUS SEXUAL ASSAULTS AGAINST FEMALES:
RAPE, CARNAL KNOWLEDGE AND INCEST*

The problem of sexual assaults against women and
young girls in Western Canada is not a new phenomenon, In
1905 for example, the presiding judge in a sex assault case
heard in Regina, Saskatchewan told the court that in his opin-
ion ihere seemed ©to be a predominance of this type of offence

1 The following year, young girls in

throughout the country.
Edmonton were being sexually harassed by certain individuals
in the city and the police promised to combat the problem.2
Some reports which appeared in 1906 mentioned the apparent
frequency of sexual assaults against females.3 while other
reports noted that rape was part of the "carnival of crime"
which was so prevalent in Western Canada.u One Western Can-
adian newspaper, the Saskatoon Phoenix went so far as to
carry a 1906 report from Chicago which recommended the death

penalty for any person found guilty of sexually assaulting a

female.5 By 1920, the general and district reports of the

*Given the present state of the Criminal court records in
Western Canada, this chapter is based primarily on the
Supreme Court and District court records for the province
of Alberta. However, when there is information available
on the other provinces, it has been included to reinforce
the arguments presented.

74
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Mounted Police and Provincial Police repeatedly referred to
cases of rape and carnal knowledge committed against females.
In their haste to criticize the'present day federal criminal
justice system, studies have tended to ignore the historical
background of their subject. However, there can be little
doubt that sexual assaults have a history as do the written
law and the social attitudes which produce the law.

In the late nineteenth and early twentieth century
the handling of serious sexual assgult cases such as rape,
carnal knowledge of a female under fourteen and incest by
the justice systern in Westerr Canada, was infiuenced ard re-
inforced by societal notions of acceptable sexual behaviour
for females. The public's perception of the offence was also
subject to the same rigid social attitudes. A study.of these
three types of sexual assaults against females and the func-
tioning of the law in the West reveals much about social,
sexual and legal attitudes towards wémen in the Victorian
and Edwardian era. It also indicated that many of the com-
plaints levied about Canada's present day sex laws have strong
historical antecedents heretofore ignored by the critics.

% Both in terms of the written criminal law and public
pronouncements, the crime of rape in Canada was considered to
be a serious, perhaps the most serious crime perpetrated a-
gainst women. The 1892 Criminal Code of Canada defined rape
as

The act of a man having carnal know-
l1edge of a woman who is not his wife

without her consent, or with consent
which has been extorted by threats or
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fear of bodily harm or obtained by per-

sonating the woman's husband or, by false

and fraudulent representation as to the

nature and quality of the act.”
Included in Canada's rape laws at the time was the 1841 pro-
vision which stipulated that there was no need for proof of
emission of seed or total penetration in order to constitute

the act of carnal knowledge. The maximum penalty for the

crime of rape was life imprisonment or death while a con-
viction for attempted rape could bring a maximum of seven
years imprisonment. And since the provision for a minimum
penalty for both offences was removed in 1892, the sentence
0of a-convicted man was totally in the hands of the presiding
judge.8 ‘

A Public pronouncements seemed to echo the law's con-
tention that rape was a crime worthy of the death sentence.
Western Canadian newspapers of the day used such adjectives
as 'horrible,' 'revolting,' 'heinous' and 'brutal' to de-
scribe rape attacks, while the accused in such a case was
characterized as a brute of the most vile nature.9 Similar
expressions can be found in the annual reports of the North
West Mounted Police, the divisional reports of the Provincial
Police and the debates of the House of Commons.lo But de-
spite the fact that the law promised and the public seening-
ly condoned severe penalties against the convicted sex of-
fender, the reality of the situation was somewhat different.

X Although the Criminal Code of 1892 and its subse-
quent revisions broadened the existing legal definition of

rape in Canada to include such things as personating a hus-



|
|
|
i
¥
L

" band and taking advantage of the mentally handicapped, the
police, the courts, the public and the media adhered to the
eighteenth century common law definition of the crime. Ac-
cording to Sir Matthew Hale and Sir William Blackstone, two
of England's foremost legal thinkers for that century, rape
was the act of a man having unlawful carnal knowledge of a

11 This definifion also

woman by force and against her will.
appeared in a number of works throughout the nineteenth cen-

tury including S. R. Clarke's A Treatise on Criminal Law as
12

Applicable to the Dominion of Canada published in 1872.

But implicit in <this seemingly straightforwara definition of
a rape were the social and legal problems of measuring force,

\

reslstance and lack of consent as well as the corroboratlonﬁ}u%firﬁ A
of a woman's complaint. Such issues became directly related
to the traditional sexual morality of the time and social
perceptions of the moral character of women.

Historically, middle class Canadians generally as-
sumed or hoped that marriage, sex and procreation formed a
holy triumvirate and no decent woman would have sex unless
she was married, seduced under the promise of marriage or
raped. As a result, the Canadian criminal justice system
and the public came to expect some measure of resistance to
sexual attack on the part of the woman. Indeed, the more
physical the display of resistance, the more likely the po-
lice, the courts and the public were to believe the woman's
allegations. As early as November 12, 1845, the Kingston

Chronicle reported that in one particular rape case heard

in the Home District, the jury could not nor would not is-
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sue a guilty verdict because of an apparent lack of violent
resistance which was required by law,13 Twenty-one years

later, Chief Justice William Richards warned the Jjury in the

1866 case Regina versus Fick that it "had the right to ex-

pect some resistance on the part of the woman, to show that
she really was not a consenting party." In upholding the
conviction upon an appeal, Justice Adam Wilson once again
referred to the notion of force and resistance.ll+
¥ Although the 1892 Criminal Code stipulated that it
constituted rape if consent was extorted through threats or
fear of bodily harm, the trend towards the requirement of
physical resistance to sexual assault continued. This is
clearly reflected in a number of instances in late nineteenth
and early twentieth century Western Canada where attitudes
similar to those expressed in the 1845 and 1866 Upper Can-
adian cases can be found. For example, in September 1897,
the Victoria Daily Colonist felt that a Mrs. Thomas Rabbitt
would be acquitted for the murder of her assailant. The facts
of the case seemed to indicate that she was defending herself
from a sexual attack. Therefore, the paper felt it was jus-
tifiable homicide.15 In his annual report for the year 19017
Inspector Wilson of the North West Mounted Police division
at Regina reported that a girl had been sexually assaulted
within two miles of Qu'Appelle. Apparently, the girl had
been riding her bicycle in broad daylight when Whalen, the
accused, attacked her. Wilson noted that the girl had
"strongly repulsed" Whalen until help arrived, otherwise

"more serious results would have followed."16 And on June




€, 1906, the Saskatoon Daily Phoenix carried the story of a
'plucky' eighteen year old Macleod girl who had fought off
the hired hand until her father came to the reSCue.l7
However, serious doubts-'were raised when there wast%@\
no evidence or insufficient evidence of physical resistancef
On January 9, 1913 a woman told a preliminary hearing at
Brooks, Alberta that she had consented to sexual intercourse
with the accused as he had threatened to kill both her and
her husband. Although this case was sent to trial the ac-

cused was found not guilty.18

Later in the same year, a man
charged with raping a fourteen year old girl at Ferintosh,
Alberta was acquitted by Judge D. L. Scott as there was no
evidence of a struggle. Although the girl alleged that she
screamed and tried to get away, much was made of the fact
that her clothes were not torn.l9 And in a preliminary hear-
ing held on May 3, 1915 at Strathmore on a rape charge, coun-
sel for the defence repeatedly questioned an eighteen year
0ld female as to why she had not bitten or scratched her as-
sallant. When she replied that she did not have the oppor-
tunity, the lawyer told the court that this was obviously a
case of the girl trying to save her self-respect. He stated
that it was better for her to tell her father that she had
been raped rather than to admit that she had indulged in pre-
marital sex. The accused was found not guilty of the charge
on June 8, 1915.20 In yet another rape case this time near
Crossfield on November 10, 1918, Jessie Isabella Thompson

testified that she was not strong enough to fight off the

advances of Gus Neetnay and thus he had intercourse with her.
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She also told the court that she screamed and hollered but
it was pointless since the nearest neighbours were at least
a quarter of a mile away.21

In a July 16, 1919 preiiminary hearing on a rape
charge heard by a Police Magistrate at Camrose, Alberta, a
sixteen year old girl apparently did not even know what con-
sent was. When asked whether or not she consented to have
intercourse with McMaham the accused, the girl told the court
she did not understand the question. The Magistrate then re-
phrased the question to the following, "Did you permit him
to do it of your own free will?" +to which her resvonse was
no. Upon cross-examination, the girl admitted that she did
not cry when the accused kissed her or when he asked her to
kiss him. There were no signs of struggle, her clothes were
not torn and it was only after a wagon went by when the al-
leged rape was happening that she screamed for help. Counsel
for the defence seriously questioned the girl's story in
light of the fact that she went home, went to sleep and the
next morning told her mother she had been raped.22

The issue of consent was also of importance in a case
where the woman was insane. As early as 1867 the Court of
Queen's Bench in Upper Canada ruled that there had to be some
evidence of nonconsent on the part of the woman. Indeed if
the woman consented from what the court termed "animal pas-
sion" then it could not possibly be rape.23 The courts in
Western Canada appeared to follow the precedent set in an

aforementioned case. In a 1913 Saskatchewan case the ac-

cused, Walebek stated that although the woman was an imbecile,



she had agreed to have intercourse with him as he had prom-
ised her twenty-five cents.zu And When Michael Kowell was
charged on March 6, 1916 with carnally knowing a thirty-four
year old mentally handicapped female at Halley, Alberta, the
issue of consent was raised once again. Despite the fact
that the woman was six months pregnant, the accused was
acquitted of the charge as she admitted that she knew her
long-term sexual relationship with Kowell was wrong. In
this instance, the woman's imbecility was not severe enough
to affect her decision making process as to what constituted
acceptable and unacceptable sexual behaviour.25
The greatest display of physical resistance on the
part of a female was the loss of her life. Indeed, this‘
seemed to be the only sure way to quell any conscious or
subconscious doubts about lack of consent which might have
arisen. On September 17, 1889 for example, the Regina Leader
reported that a woman who had been raped earlier in the month
had died as a result of her struggle to defend herself.26
Newspaper accounts of an alleged rape-murder of a twenty-two
year old British Columbia woman at South Wellington in July

1906 reinforced such contentions. The Nanaimo Free Press,

the Calgary Morning Albertan and the Edmonton Journal relied

heavily on the girl's valiant struggle to defend her chastity

which was valued above life itself in their reports of the

case.??
In the eyes of the adjudicators and the public the

issue of consent was inseparable from the reputation and

character of the woman. At times the newspapers referred

Q]
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to the respectability of the females assaulted and theilr

parentage.28 On August 28, 1890, the Macleod Gazette car-

ried a lengthy report on three men who had been convicted o ’
of sexually assaulting a female, Salvation Army officer at /%i V_\Vw
Guelph, Ontario. The judge had sentenced the men to two 'izgﬂyi )
years impsisonment with hard labour and three floggings of fﬁ&%ﬁ}pw
ten lashes each. But the paper went on to note that since t;kjf

the convictions had been made there were indications that
the woman's character was not as impeccable as originally
believed. If this had been known at the time then the con-
victs might have received a more lenient sentence.29 And
when Judge Richardson handed out a three year prison term to
a man convicted of the first recorded attempted rape on a half
breed woman in the Northwest Territories, (1890) he expressed
a similar opinion. Referring to the attack as the "meanest
of offences" Richardson told the six man Jjury that "So long
as a woman - be she white or black . . . conducted herself
properlys she was entitled to protection as the highest lady
of the land."2°

The defence in a September 1917 Alberta case of at-
tempted rape tried to create the impression that the woman
had not 'conducted herself properly.' She told the court -
that the accused, Roy Lane had come to the house while her
father was away and attempted to assault her. When her fath-
er returned she told him about the attack and he laid a com-
pPlaint against Lane on the same day. Upon cross-examination
the woman stated that she had been married but had left her

husband as he did not support her. Her credibility was
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further destroyed when she admitted that she had a sexual
relationship with a man prior to her marriage. Obviously
her conduct was not what was expected of a woman with a high
moral character. Three months later on December 19, 1917,
the Crown entered a Stay of Proceedings.31
In 1916, Chief Justice Scott of the Alberta Supreme
Court noted that in a case of rape the previous chastity of
the woman was not an element of the offence. Thus he argued
that evidence of unchastity should not be admissable in a

32

court of law. However, this was not the overriding prin-
ciple in cases heard in the late nineteenth and early twen-
tieth century. In fact once a woman entered the court room, {
she had to withstand a barrage of attacks on her moral char-
acter from thé defence. This trial within a trial was co
severe that at times the woman became the defendant and the
accused, the prosecutor. For example when the girl in a rape
case heard at Hardisfy, Alberta on January 24, 1913 was hes-
itant to explain the details of the attack, counsel for the
defence insinuated that she might have dreamt if. The pre-
siding migistrate told the court that she was "apparently a
chaste girl"” and thus he considered her modesty in the matter
quite alright. Then the defence lawyer tried to destroy the
sixteen year old girl's credibility by implying that she had
intercourse with a man she had gone dancing with.23 I?EEE_
?stingly, the prosecution did not object to this line of de-
fence.

# At a time when no woman was to have sex without the

benefit of marriage, a woman's character seems to have been
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directly related to her virginity. Indeed, if she succumbed
once then in the eyes of the court she was no longer of

chaste character. However, this term was never legally
defined and was based on social connotations of the term.

In his deposition of an alleged rape committed against his
fourteen year old daughter on June 13, 1913, the father made

a point of stating that as far as he knew she had been a

good girl. Obviously this meant that the girl was a virgin.Bl+
Even the prosecution expected chastity on the girl's part.
For example, at a preliminary hearing heard at Hardisty,
Alberta on January 7, 1918, the prosecution asked the woman
whecher this was the firs?t time that she had sexual rela-
tions.35 It is evident that both the prosecution and the de-
fence expected the woman in a rape case to be of high moral
character.

Xk Married women who claimed that they had been raped
were subjected to the same kind of questioning as unmarried
women. There were certain societal notions of acceptable
behaviour for married women and the courts reflected such
ideas. The defence counsel at a preliminary enquiry into a
rape which had allegedly occurred on April 20, 1918 at Cross-
field, asked Mrs. Jessie Isabella Thompson whether she had
ever encouraged or shown affection towards the accused.36
In another case heard during the same year, counsel for the
defence insinuated that the complainant had intercourse with
a number of men, including her brother-in-law.>/

K If the issue of consent, the physical display of re-

sistance and a woman's moral character were of importance



in a rape case so too was the length of time which elapsed
between the attack and the complaint. In fact, the justice
system in Western Canada seemed to be following the guide-
lines established in the thirteenth century by Henry de

Bracton. He wrote that the wronged woman "must go at once

and while the deed is newly done, with the hue and cry, to
the neighbouring townships and there show the injury done to

w38

hggﬂto men of good repute. It was generally assumed that
if a woman had been raped and was of chaste character'then
she would lay the complaint immediately. Otherwise, the
charge of rape was false and her character was suspect. Ser-
geant Hyr.es of the North West Mounted Police stationed at
Estevan, N. W. T., told of such a situation in an interest-
ing rape charge made in his district during 1897. Accord-
ing to a woman who had gone to a circus appearing in Oxbow,
one of the showmen had dragged her under a tent and raped
her. Although there had been four police officers, includ-
ing an Inspector on duty at the fair grounds, she did not
make a complaint nor did she complain until it was obvious
she was pregnant. Hynes stated in his report that even if
the showman was guilty it would be impossible to apprehend
him due to the time delay. Furthermore, he felt the girl's
story was a cover-up to "cloak her real seducer."39

A similar set of circumstances can be found in a
case mentioned in the February 16, 1899 issue of the Regina
Leader. Supposedly the rape had occurred in 1897 but no com-

plaint was made until 1898 when the woman, the accused's half

niece, gave birth to a child. Her story lost credibility
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because she had first claimed that she had been raped by a
stranger who had pulled her from her horse while she was

riding to Regina.qo

More similarities can be seen in the
George Sinki rape case of May 1915 heard at Wetaskiwin.

The defence objected to the woman's information being ad-
mitted as evidence of a complaint as it was not given as
such until several months after the alleged offence. Much
like the case noted by Sergeant Hynes, the girl mentioned
the attack only after her pregnancy became noticeable. Then
she stated that the accused had raped her at her grand-
mother's house. However, her grandmother testified that

41 And in another instance

the girl never told her about it.
during 1915 this time at Didsbury, the girl's father alleged
that the accused had raped his eighteen year old daughter on
or about February 19, 1915. The complaint however was not
filed until June 29 of the same year. A doctor found the
girl to be four and a half months pregnant. Since the com-
plaint had not been given at the first opportunity the court
found the accused not guilty.b’2

Given that women were not to indulge in premarital
sex, a father in the late nineteenth and early twentieth
century had two legal options if his daughter became preg-
nant as a result of a sexual indiscretion. He could charge
the accused with seduction under the promise of marriage or
he could lay a more serious charge of rape. Thus the crime
of rape had another connotation in addition to the tradition-

al idea of it being a violent attack whish occurred only

once ofr several times on a particular day or night. Since
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the sexual standards were sc rigid, a father or even the

daughter herself could claim that she had been repeatedly
raped over a long period of time.

Not only did the courts 'in the West expect the com-
plaint to be made at the first reasonable opportunity, but
it was to come voluntarily without leading questions from a
third party. This is clearly reflected in the October 26,
1906 Jimmy Spuzzum rape case heard at the fall sitting of
the Court of Assizes at New Westminster, British Columbia.
The Crown had as one of its witnesses the girl's grandmother
who, after hearing various reports, had gone to the girl's
house the day after the alleged rape. Supposedly, the ac-
cused, Jimmy Spuzzum, had broken into the house of the com-
plainant a night her father was away and raped her. The next
morning she had gone to her aunt's house and told her nine
year old cousin that the house had been burglarized but she
failed to mention the rape. Upon receiving this information,
the aunt went to see the sixteen year old girl and asked the
following question: "What was the trouble?" Arguing that
the girl's answer was mere conversation, W. Myers Gray, coun-
sel for the accused, objected to it being admitted as evi-
dence of a complaint. However, the trial judge, J. Irving,
used his discretionary powers and the evidence was admitted.
Subsequently, the convicted man became one of the few individ-
uals sentenced to life imprisonment for rape during the late
nineteenth and early part of the twentieth cerxtm:‘y.u3

In another case with somewhat similar circumstances

to the Spuzzum episode, the Supreme Court of Saskatchewan



ruled in favour of the accused, Jim Dunning, on March 31,

1908, and ordered that a new trial be held. The evidence
indicates that the woman, Jennie Cole, made her first com-
plaint about the rape after a friend asked her directly
whether the accused had "been getting too free with her."
After hearing the story, the friend went to get Jennie's
husband who testified that he had "met her outside the shack
and threw my arms around her neck and kissed her and then took
her to the shack. I asked her if Dunning had hurt her." Jen-
nie's answer to her husband was considered to be the second
complaint. However, the appeal court ruled tnat the trial
judge should not have admitted as evidence of a complaint the
information obtained from the questions of the friend and the
woman's husband. Their questions were leading ones and sug-
gested the guilt of Dunning.uu Thus what was at issue in

this case was not whether a rape had occurred but whether

the woman had given her complaint voluntarily and at the

first reasonable opportunity.

A woman's testimony in a rape case was viewed with
such a Jjaundiced eye by the Jjustice system in thg»late nine-
teenth and early twentieth century that céé%gggigggve evi- -/
dence was needed to reinforce the woman's claim that she /\
had in fact been raped. In his annual report for 1901,
Superintendent Joseph Howe of the North West Mouﬁted Police
stationed at Macleod, noted that two rapes in his district
had been tried and dismissed due to lack of corrobor'ation.L‘L5

Five years later on August 28, 1906 at Yale, British Colum-

bia, an Indian railway labourer was charged with raping a
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woman named Ellen Castle. The next day, the Crown decided
not to proceed with the case at that time as the girl's
father and other witnesses were absent. Obviously, it was
felt that the woman's statement would not suffice in a court
of law and consequently the hearing was adjourned until
September 4.46

.~ All these problems with the issue of consent, the
display of resistance and the need for corroborative evi-
dence were not confined to cases of rape against adult fe-

males. At times the criminal justice system and the public

used the same criteria to judge a case of defiling a female _“o,
under the age of fourteen. And there were other problems 7 qz
/ )
W
encountered by the courts in cases of carnal knowledge or ﬂ

attempted carnal knowledge against children which varied ac-
cording to their age. For example, if the girl was very
young there was the dilemma of whether she was telling the
truth while a girl closer to the age of fourteen was dealt
with as an adult.
According to section 269 of the 1892 Criminal Code,

a person was

guilty of an indictable offence and 1li-

able to imprisonment for life, and to

be whipped, who carnally knows any girl

under the age of fourteen years, not

being his wife, whether he believes her

to be of or above that age or not.
A conviction for attempted carnal knowledge of a girl under
fourteen carried the possibility of two years imprisonment

and flogging.47 Interestingly, the legal definition of the

offence does not mention the issue of consent or nonconsent




as being a prerequisite to the charge. However, in a few
instances, counsel for the accused attempted to use the con-
sent issue in their defence. In an Alberta case against
Paul Chartier heard on June 7, 1913 the ten year old girl
admitted that she did not scream or try to get away. She
further stated that the accused had offered her $5.00 if

she would not tell anyone. As a result of this information

48 And in another

the charge was withdrawn from the jury.
case of carnal knowledge the girl told a May 19, 1915 pre-
liminary hearing that she had consented to have intercourse
with the accused Charles Spencer nearly every second day
between April 1914 and January 1915. The wife of the ac-
cused knew about the relationship and gave the girl tincture
of iron in hopes of inducing her pericds. Eventually, how-
ever, the girl became pregnant and her father laid the com-
prlaint against the accused when he became aware of his
daughter's condition. For his part, Spencer admitted that
the child to be born was his and that he was willing to pay
the expenses.49
In cases where the children were young, there was
always the question of whether the girl was to be believed
or whether she really understood what had happened. For
example, Henry Chapman was arrested in Medicine Hat for at-
tempted carnal knowledge of a six year old girl in the fall
of 1897. Calling it a "heinous crime," the Regina Leader

reported that he narrowly escaped being shot by the girl's

father.”® However, when he was brought to trial on Novem-

ber 4, the child's statement was not admitted due to a tech-
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nicality and Chapman was acquitted.51 The judge in a June
7, 1913 inquiry into a charge of carnal knowledge did not
allow the ten year old girl to be sworn in because of her
age.52 And on May 6, 1914, F.'Eaton, the defence lawyer
for James McLees, told a Police Court sitting at Calgary
that the four year old girl who had allegedly been assaulted
did not have sufficient intelligence to understand what hap-
pened or the nature of the oath. The girl stated that the
accused had "put himself inside her" while McLees contended
that he had spanked her for misbehaviour. A doctor told the
court that he had found the girl's hymen ruptured, severe
swelling and blood in her urine. He concluded that she had
been sexually violated by the "male sexual organ." However,
despite the doctor's testimony, Chief Justice Horace Harvey
found the accused not guilty on May 19, 1914.53

Repeatedly, the courts tried to impress upon the
children involved in the case the importance of telling the
truth and the ramifications of their allegations. In a num-
ber of instances, the child was asked if they attended Sun-
day school, knew what would happen if they lied and even
ordered to kiss the Bible as a display of their sincerity.5u
Consequently, there was an even greater need for corrobor-
ation in cases of carnal knowledge involving young girls
than was necessary in rape cases against women. For example,
in 1901 Judge Rouleau dismissed a case of rape committed on
an eight year old girl in Lethbridge. Although he firmly
believed that the man was guilty, Rouleau thought there was

insufficient corroborative evidence to warrant a trial.55
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Similarly, in an April 1919 case of attempted carnal kncw-
ledge against a ten year old and a nine year old girl, the
Department of the Alberta Attorpey General wrote the trial
judge ;aying that there was no point in proceeding with the
case. The letter contained the following statement:

while there seems very little doubt

that the girl's story is true, in

the absence of any corroboration, I

do not see how anything is to be

gained by committal, as the dismissal

would S%gely follow in the higher

courts.

The corroborative evidence could be supplied by the
girl'c parents, ucually the mother ard/or more importanily
a medical doctor. In a December 11, 1911 hearing on a
charge of carnal knowledge against a four year old girl,

Dr. Frederick Hazard testified that he found the child's

vulva red and scratch marks on her abdomen. The pathologist
reported that he found semen stains on the front of the girl's
undergarments and thus he concluded that there might have been
an attempt at intercourse. On February 22, 1912 a jury at
Calgary found the accused, Christian Torguson, guilty of at-
tempted carnal knowledge. The judge sentenced him to eigh-
teen months with hard labour at the Lethbridge Gaol in ad-
dition to twenty lashes.57

At times the medical evidence and the doctors them-
selves did not support the girl's claim that carnal know-
ledge or an attempt at carnal knowledge had occurred. In
June 1913 a thirteen year old Alberta girl told a prelimin-

ary hearing that she had known the accused William McNary

intimately for over a year but had not told anyone. The
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doctor stated that although the girl's vagina was somewha®
larger than it should be and the hymen ruptured, he could

not state positively whether the condition was caused by sex-
ual intercourse. Subsequently,'the accused was found not
guilty on October 13, 1913.90 Three years later, James

Dora appeared before the Calgary division of the Supreme
Court of Alberta on a charge of having carnal knowledge of
Annie Bernard, a nine year old girl. After the Police Magis-
trate had impressed upon the girl the importance of telling
the truth, she stated that the accused had penetrated her on
2%t least two occasions. The doctor who examined Annie tnld
the court that she was bruised and there had been an attempt
to penetrate the child with some kind of blunt instrument.

He further testified; "There was no laceration of the in-
ternal parts. There had been no complete penetration. The
outer parts were partially penetrated, that was all."59 Per-
haps if the girls in these cases had been pregnant then the
courts would have been more inclined to believe that pene-
tration had taken place.

In another case, the mother of a seven year old girl
told a December 24, 1918 court that when she found her daugh-
ter chafed between the legs she washed the area with carbolic
lotion, covered it with cold cream and then sent for the doc-
tor. The girl stated that she had taken some milk over to
the accused James Eccles at Bassano and he had asked her in
to the house to get warm. Once she was inside, Eccles laid
her on the lounge and in her own words rubbed "his old thing

on me between my legs." Although Dr. Scott admitted that



the girl was chafed he noted that this was a common occur-
rence and even more so in female children suffering from a
vaginal discharge. Furthermore, Scott was of the opinion

' 60
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that it was impossible for a penis to bruise flesh.
months later, a doctor who testified in a carnal knowledge
case stated that upon examining an eleven year old girl he
found the hymen intact, no outward signs of swelling and no
attempt at penetration. According to his understanding of
the female anatomy, the hymen could be broken with an inch

of penetration.él

But it must be remembered that carnal
knowledge was legelly defined as penetiration to the slight-
est degree. Thus on several occasions the courts required
a greater amount of evidence than was legally necessary.
Despite the fact that there was somewhat different
medical evidence given by experts in a carnal knowledge case
heard at Drumheller on July 22, 1920 the accused, Sidney Wil-
liams, was eventually convicted.. The first doctor found the
girl's sexual organs red and the vulva slightly stretched.
However, there was no evidence of tearing and no bleeding.
Obviously this evidence did not indicate conclusively that
carnal knowledge had occurred. A second doctor concurred
with the findings of his colleague but added that he dis-
covered a milky discharge which he thought might be gonor-
rhea. When Williams was examined, he was found to be suf-
fering from that very disease. Although Williams pleaded
not guilty to the charge on September 27, 1920, he was
found guilty by a jury and was sentenced to life imprison-

62

ment at Prince Albert Penitentiary. The October 7, 1920



issue of the Calgary Herald called Williams an "inhuman
brute” and his crime a particularly revolting one against

a five year old gir1.63 One wonders if the harsh sentence
was meted out not so much for aésaulting the girl but be-
cause the accused had apparently infected a child of tender
years with a venereal disease.

In cases of carnal knowledge and attempted carnal
knowledge of a female under fourteen, the girl was not ex-
pected to raise a 'hue and cry' as was the case in adult
rapes. Apparently it was not necessary to tell someone at
the first reasonable opportunity. 1In 1901, an AbernathLy,
Saskatchewan girl "finally plucked up courage" to tell her
father that a man had carnal knowledge with her on several
occasions. She had not told her father immediately as the
man had threatened her and thus she was afraid to tell her
parents.éu On June 14, 1913, a girl contended that she had
indulged in sexual intercourse with the accused at Ensign,
Alberta for well over a year but had not told anyone.65

In a rather peculiar case before the Alberta courts,
the girl's father waited over three years to lay a complaint
of carnal knowledge. He had not said anything earlier as he
hoped that once his daughter and the boy involved were older
they would marry. However, since a marriage did not seem to
be forthcoming, he decided to press charges. The facts of
the case were as follows. On March 25, 1917, three boys,
one of them being the accused Oswald Ternes, came to the

girl's house while her parents were away. Two of the boys

had intercourse with the girl at that time but the accused



saild he did not. However, he did have connection with her
in December of the same year. The girl went away to a con-
vent to have a baby which was born in September 1918. Two
years later on September 20, l9é0, her father laid a com-
plaint against Ternes. But when he heard that two other
boys had connection with his daughter, he laid a complaint
against them for carnal knowledge on March 25, 1917. All
three pleaded not guilty and elected to be tried by a jury.
On January 17, 1921 they were found not guilty.66 Some
three years later, the child still did not have a father or
the girl a husband.

By placing carnal knowledge and attempted carnal
knowledge of a female under fourteen within the criminal
law, the system was genuinely trying to protect young girls
from sexual assaults. Indeed, there was an abhorence to-
wards sex crimes committed against girls of a tender age.
But those girls who were closer to the age of fourteen were
for all intents and purposes young adults who often exper-
ienced sexual relationships without the benefit of sex ed-
ucation or birth control. If she became pregnant, one of
the few recourses for the girl's parents was to charge the
male with carnal knowledge. And even if pregnancy did not
occur, the girl's father could gain some measure of retri-
bution against the person who had led his daughter down the
road to ruin, destroying her chastity and jeopardizing her
marriage marketability.

\fUnlike rape and carnal knowledge of a female under

fourteen which were classified as 'Offences Against the Per-

\C
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son and Reputation,' incest was considered an 'Offence
against Morality' in the Criminal Code. According to sec-
tion 176:

Every parent and chila, every brother

and sister, and every grandparent and

grandchild who cohabit or have sexual

intercourse with each other, shall each

of them, if aware of the consanguinity,

be deemed to have committed incest.
A conviction for incest, an indictable offence, eafned a max-
imum penalty of fourteen years imprisonment with the male of-
fender liable to be whipped. If the Jjudge or court felt that
the female consented to intercourse because of "restraint,
fear or duress of the other party," then the judge did not
have to impose any punishment upon the female.67

On April 15, 1890 John Thompson, the Conservative

Minister of Justice, argued in the House of Commons that
both the male and female should be punished in incest cases.
He cited the example of a father and daughter who were liv-
ing together and had several children, to prove his point.
Despite threats and remonstrances from the authorities, the
two continued to cohabit. Thus he felt they both should suf-
68

fer punishment. As leader of the Liberal opposition, Wil-

frid Laurier told the House that he felt females should not
be prosecuted in cases of incest. 1In response to Thompson's
example, Laurier stated that obviously the

girl must have been debauched and de-

moralized at an early age. It is im-

possible to suppose this offence was

committed except on one of tender

years, who was unable to resist, or

unaware of the gravity of the offence.

Laurier further argued that a female would not be inclined

O



to report the case %o the authorities 1f she knew she was
liable to punishment.69 Thus, the stipulation about the
issue of consent in incest cases would appear to be a com-
promise between the Thompson and Laurier position.

The first problem in a charge of incest was proof of
blood relationship. On February 25, 1908, the accused was
acquitted by the County Court Judge's Criminal Court at
Revelstoke, British Columbia because the only real evidence
of the parent/child relationship was the girl's statement.
Under oath, the girl and other witnesses swore that the ac-
cused was her father. However, the trial judge ruled that
this was insufficient proof of their blood relationship. An
appeal of the acquittal was heard on April 10, 1908 at Van-
couver. At that time, the evidence of the girl as to proof
of blood relationship was consisered to be inconclusive.

The acquittal was affirmed.7o

Some of the reasons given for offences having occur-
red were bizarre. A prime example is the case of Christian
Mairz of Mayton who was charged with having intercourse with
his sister causing her to become pregnant. In February 1909,
she gave birth to a child which subsequently did not survive
infancy. The girl was twenty-one years old and the complaint
was laid by her husband. She told the court that her brother
was the only male who had intercourse with her prior to her
marriage. When questioned, she stated that she did not know
it was a criminal offence to have sex with her brother. For
his part, Christian denied everything and suggested that the

husband had intercourse with her before they were married.

g
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The accused pleaded not guilty and was acquitted on April
30, 1909.7%

Another example is provided by the Jean Beaudry case
of Chestermere Lake who was cﬁarged by his wife with cohab-
iting with his daughter from August 4 to December 23, 1914.
Beaudry's wife told him that she was not strong enough to
have intercourse with him so she suggested, in the presence
of their nineteen year old daughter, that he have inter-
course with her. Despite the daughter's protests, the mother
convinced her to indulge her father while he agreed only if
his wife said it was alright. Intercourse occurred about
once a week. To avoid pregnancy, the girl used a syringe
filled with warm water and her father used a condom. Event-
ually, the jealous wife of Beaudry decided to press charges
against her husband when he refused to stop his sexual re-
lationship with their daughter.72

Similarly, George Worsley told a May 1918 sitting
of the Wetaskiwin District Court that he had intercouse with
his eleven year o0ld daughter because his wife refused to sleep
with him. He wanted his daughter to know what would be ex-
rected of her when she got married, as when he married his
wife she was totally ignorant of such matters. Originally,
the accused pleaded not guilty to the charge and then changed
his plea to guilty. He was sentenced to three years imprison-
ment.73 A month later, another eleven year old girl said
that her father had intercourse with her after her mother
had left them.74 On October 2, 1918 a woman laid a com-

plaint against her husband for having intercourse with their
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twelve year old daughter. The wife stated that when she re-
turned home in July she found that her husband had been
sleeping with the girl. In fact, it was revealed that the
accused fathered a child by a step-daughter in another coun-
try. She further stated that she did not want to sleep with
her husband as there were sores all over his body and she
did not know what they were. Thus the accused had turned
his attention to their daughter.75 And on September 12,
1919, the accused told a Calgary preliminary hearing into a
charge of incest that he and his fifteen year old daughter
had slept in the same bed since she was a baby.76
Conversely a man told a 1918 preliminary inquiry
into charges of incest that his two step-daughters had lied.
They stated that he had intercourse with them three years
ago. ifowever, the accused stated that he never touched the
girls and if he had, he wondered why they had waited so long
to report the cases to the authorities.’’ When Louis Budde
was charged with committing incest with his sixteen year old
sister in September 1920 at Provost, he claimed that al-
though he had placed his penis between the girl's legs, he
had never completed intercourse. The charge in this case
was laid after their eldest sister had found a box of french
safes, took them to the Alberta Provincial Police and told
them she suspected incest.78
In the late nineteenth and early twentieth century
reports of incest were usually given by the wife of the ac-

cused. Complaints of rape and attempted carnal knowledge

of a female under fourteen were laid by the girl's parents, |




usually the father or the husband. Very few women laid
charges independently. Once the charge was laid the woran's
character immediately became suspect and liable to close
scrutiny. It was her prior moral and sexual behaviour that
was at issue and not the behaviour of the accused at the
time of the assault. Furthermore, in the majority of the
rape and carnal knowledge cases reported, the girl knew the
accused either through her parents, domestic service, church
groups or as hired hands on the farm. This prior acquain-
tance of the accused by the girl led to insinuations that
the girl had led him on. And at times, cases of incest were
seen as the inevitable consequence of there being only one
bed in the house.

« Although the law stipulated that a conviction for
rape or carnal knowledge carried a maximum penalty of life
imprisonment or the death sentence and fourteen years for
incest, few convicted men received the maximum provision. In
fact, it is impossible to see any sentencing pattern emerging
in Western Canada from 1890 to 1920, For example, in British
Columbia, sentences for rape convictions ranged from a few
months, to two, four, ten and fifteen years or the occasion-
al life term.79 The amount of physical force used to per-
petrate the crime does not seem to have been important in
the final sentence. The prerogative of mercy was exercised
in a few cases where prisoners were conditionally or uncon-
ditionally pardoned. Similarly, sentences levied for at-
tempted rape convictions ranged from a fine to a few months,

’ : . 80 .
to the maximum seven years imprisonment. Persons convicted

101



LOZ

of carnal knowledge or attempted carnal knowledge of a girl
under fourteen were also subject to a wide variety of punish-
ment. For example, a man found guilty of carnally knowing a
six year old girl in August 1910 was fined $25.00 plus court
costs by a British Columbia court.81 A few years earlier a
Vancouver Police Court judge had sentenced a man to twenty-
three months in jail and one hundred and sixty lashes for

the same offence.82

And sentences for incest included a
year, three, five and seven years imprisoﬁment with a stiff
dose of the lash.83 In one particular case, a forty-one
year old man was sentenced to seven years imprisonment and
seventy-five lashes by the King's Bench at Winnipeg on April
8, 1904 for a conviction of incest. But once again, the sys-
tem exercised its prerogative of mercy as the prisoner had
some of his lashes remitted on March 27, 1908.8LL

The available information indicates that women and
young girls were not immune to sexual assaults from strang-
ers, acquaintances, friends, fathers and brothers. In the
late nineteenth and early twentieth century, the written law
as implemented by the criminal justice system in Western Can-
ada did not fulfill its promise to those females who had been
sexually assaulted. Ostensibly, the law protected women from
such attacks but in a society that valued chastity above life,
frowned upon premarital sex and promoted fidelity within mar-
riage, the system had to be sure beyond a shadow of a doubt
that the woman was worthy of the law's protection. If she

said she had sex prior to or outside of marriage then it was

widely believed that she would do so again and thus a charge
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of rape'was highly unlikely. Sexual awareness of young
teenage girls was not condoned by the law or by the parents
who pressed charges against the male for 'wronging' their
daughters. The reality of the system was that the girl was
as guilty, perhaps more so, for losing her virginity as was
the perpetrator of the offence.

The fact that very few women laid independent charges
of being sexually assaulted reveals a lack of sexual autonomy
as does the court's handling of all cases brought before them.
Preconceptions as to acceptable and unacceptable behaviour
for women greatly influenced the handlirg of csex cases by
the criminal Jjustice system in late Victorian and Edwardian
Western Canada. For the most part, the primary concerns in
sexual assault cases, whether explicitly stated or implied,
were the issue of consent, display of resistance, the amount
of force used, time elapsed between the offence and the com-
plaint, the woman's character and corroborative evidence.
Such issues coupled with legal spousal immunity from a charge
of rape precluded any notions of sexual equality and sexual

autonomy for females.
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