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ABSTRACT

The evolving interdependent nature of the Canada-
United States relationship suggests there will exist the
need to further search for mutually agreed methods to settle
disputes. Whether the International Jeoint Commission is
adaptable to meet contemporary challenges that transcend
its traditional concerns is a matter of debate. The Point
Roberts reference provides valuable insight into this
inquiry. As well, the Point Roberts. reference portrays an
interesting study into the dilemma facing this community
and the dynamics of multi-jurisdictional decision-making
processes. The Commission's failure to conclusively resolve
the dilemma must be<considered in light of the nationalistic
overtones of the dispute, the investigative framework erected
by the bilateral agency and the set of recommendations proposed
by the Commission's advisory board. Although care must be
taken interpreting the results from a single case study, the
reference does signal both the dangers and potential for the
International Joint Commission to become involved with

matters outside the realm it ha8 customarily transversed.
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I. INTRODUCTION

(1] The Canada-United States Relationship

The intimacy, breadth and depth of the rela-
tionship make it certain that there will al-
ways be problems between our two countries,
large as well as small,... This is a condi-
tion of continental cohabitation. y

The nature and extent of Canada-United States transnation-
al relations have been the subject of much scrutiny. The magnitude,
coﬁtinuity and complexity of the relationship illustrate the mutual-
ity and compatibility of interests between the two neighbouring
states. Since World War II, this unique international phenoménon
has been documented frequently in a variety of ways in both official
and scholarly literature. Such notions as "special relatibnship",2
"partnership"”, and "interdependence"3 tend to sustain the percep-
tion that the relationship is the prototype for international co-
operation. 4

Apart from the notable lack of overt or prolonged conflicts,
one of the more exceptional features of the relationship ié the com-
mon and concerted effort by both countries to face their problems in
the spirit of bilateralism. As a result, mechanisms external to the
relationship are usually rendered unnecessary for the settlement of
their diéputes.5

The machinery that exists to deal with bilateral differences

is in many respects as complex and varied as the relationship



itself. In the first instance, the well-developed diplomatic
networks continue to manage the bulk of Canada-U.S. relations
with particular regard to the negotiation, bargaining and settle-
ment of binational conflicts.® The channels of bureaucratic in-
tercourse, the formal and informal communicatiéns between fede- i
ral, provincial and state authorities, together with the usual
interactions of administrative aﬁd non-governmental agencies,

enhance the binational conciliatory framework. This phenomenon

has been labelled the "ideology"7 or the "diplomatic culture" 8

of the Canadian-American reiationship.

In aiition, a great many common institutional linkages exist
between the two nations. These institutional networks that have
evolved over the course of Canada-U.S. relations vary greatly in
their nature, powers, and functions. For instance, some of the
joint institutions.are essentially consultative and as such pro-
vide only for casual co-ordination of policies. Representative
of this catégory are the Canada-United States Ministerial Commit-
tee on Trade and Economic Affairs as well as the Canada-United
States Inter-~Parliamentary Group. Oﬁhers, such as the Interna-
tional Boundary Commission and the Roosevelt Campobello Interna-—
tional Park Commission, are purely technical or administrative
in nature.

The joint institutions handle a variety of issues of mu-

tual concern.9 There are currently eight institutions dealing

with defence and related matters ranging from the NATO Regional



Planning Group to the Civil Emergency Planning Committee. Four
other joint agencies exist to oversee fishing interests while the
International Joint Commission has jurisdiction over boundary
waters and other matters along the common frontier.

Despite the existence of numerous bilateral agencies,
there is an absence of any general and comprehensive institution
or formal mechanism for the purpose of resolving disputes and
avoiding conflicts. Those institutional networks existing at
present tend to accommodate limited and narrow aspects of the
Canada-U.S. relationship with the focus on relatively well-defined
subject-matter. This permits the joint agencies to achieve a
considerable degree of familiarity within their specialised
fields of endeavour. F.J.E. Jordon notes the importance of this
characteristic since a comparable degree of familiarity "would
be difficulf if not impossible to achieve at the general diplo-

matic level."lo He states further that:

This is not to suggest that such specialised
agencies supplant the regular channels of
diplomacy; rather, they are supplemental and
in many cases provide preparatory services for
traditional negotiations and consultations.ll

Considering the degree to which Canada-U.S. relations
have expanded in scope and complexity during the last twenty

years, some commentators have argued that there has been a cor-

12

responding absence in bilateral institutional growth. In par-

ticular, there has been no institutional expansion to deal with

”



the areas of scienée and technology, energy and resources,
health, education and transportation. It is clear that these are
multi~faceted fields whose implications extend beyond tradition-
al department parameters. For this reason, these complicated
areas of inquiry may not fit conveniently. into the jurisdiction-
al mandates of existing joint agencies.

Although the?e may be institutional "gaps" within the
matrix of the Canada-U.S. relationship, it is doubtful whether
new binational mechénisﬁs for dispute settlement and confiict
avoidance will be forthcoming rapidly. As John Sloan Dickey and
Whitney H. Shepardson state, such initiatives are slow to develop

due to two paradoxical concerns: -

Canada fears such agencies would be dominated
by the United States; the United States fears
they would complicate and impede its freedom
of action within as well as outside the rela-
tionship. Neither country is ready to entrust
matters of concern to large new joint authori-
ties. 13

Since it is unlikely that new bilateral agencies will be
established, one can only speculate as to the potential for
broadening and reforming the jurisdictional prerogatives of the
existing institutions.

It is in regard to this desire to fortify existing in-
stitutions that the International Joint Commission [I.J.C.] has
acquired greater relevance over the lasf few decades. Of all the

existing permanent joint institutions between Canada and the

>



United States, the I.J.C. is not merely the oldest but further
boasts the most notable record of achievement. 14 Since the
inception of the I.J.C., the entire domain of boundary waters

has been placed under its guidance and influence. The Commis-

e s it T e

sion has built a reputation as an impartial and productive body
while earning the respect and confidencé of the national govern-
ments. The I.J.C.'s record of success has been so impressive
that some observers have been led to argue that its jurisdiction
should be extended to cover bilateral concerns in areas outside b
its traditional matters of concern. 13

The I.J.C. was created pursuant to article VII of the

Boundary Waters Treaty of 1909.l6

The Treaty outlines the juris-
diction, objectives, functions and the go&erning principles of
the Commission. In effect, the Boundary Waters Treaty established
a regime for the management of all boundary and transboundary
waters. In creating the I.J.C., the Treaty also provided a
mechanism for the investigation of other matters concerning the
5,000 mile-plus Canada-U.S. common frontier.

The continued relevance and durability of the I.J.C. has
been due in part to its broad legislative mandate which has per-
mitted the Commission to act as a viable force for dispute set-
tlement and conflict avoidance. In a fundamental way, the Treaty
has provided the Commission with the opportunity to respond and
adapt, throughout its many decades of operation, to the changing

needs and expectations of the national governments. This cir-



cumstance has led certain authorities to suggest that:

.. the Boundary Waters Treaty was only a be-
ginning and that it has, over the years, been
a living instrument which has been expanded
by the liberal use of Article IX and by:.other
agreements which are supplementary to the
Treaty. Through this process of expansion,
the concept has developed that there are li-
mitations on what one country can do to ano-
ther. Each outgrowth of the Boundary Waters
Treaty and each new reference to the I.J.C.
adds to the institutional framework which is

being developed to implement this concept. 17

One of the more significant adaptations the Commission f
has endured in response to binational: needs: involves the changing
focus of its work. The early perception of the Commission as
primarily a quasi-judicial bodylShas gradually given way to the
current view that is basically‘an'investigative agency. Prior
to 1944, the Commission dealt with a total of forty-nine cases.
Thirty-eight of these cases came under the Commission's quasi- fxf
judicial powers.for approval of certain projects granted under ‘
article VIII of the Boundary Waters Treaty. These powers command
the I.J.C. to pass upon and render binding decisions on all ap-
plications for ceftain uses of the three classes of water defined 5
under the Treaty: boundary waters; waters flowing from boundary
waters; and waters flowing across the boundary. 19 The remaining
eleven cases put before the Commission were references for inves-—
tigation pursuant to article IX. From 1944 to the present, there
have been only twenty applications for Commission approval as
compared to the total of thirty-five references brought before

the Commission.20 Moreover, this trend towards the exercise of



the Commission's investigative function is much more defined when

we note that those twenty applications for approval made after
1944 involved issues of relatively minor importance.2l

The recent trend indicates that references now comprise
the major work of the Commission. At least one écholar suggests
"this reflects the increased willingness and desire of the two

governments to employ the I.J.C. for a widening range of common

22

problems and tasks." ©” Indeed, considering the potential for

additional institutional linkages in the Canada-United States
relationship, there is some support for the view that the I.J.C.
should expand its sphere of influence to cover contentious mat-
ters beyond those of boundary waters. As a former chairman of

the I.J.C. explains:

The International Joint Commission has esta-
blished a substantial record of accomplish-
ment in an important area of United States-
Canada affairs. It has demonstrated that the
machinery devised by the authors of the Boun-
ary Waters Treaty ... is capable of reaching
mutu_ally acceptable solutions in one area of
our complex .relationship. It is not surpris-
ing, therefore, that from time to time, pro-
posals have been advanced for extending the
Commission's field of action - or at least its
method - to other areas of our relations.
There is no barrier in the Treaty to such a
development. 23

It is precisely this question of whether the I.J.C.
should be permitted to extend its "field of action" and which
type of issues and areas it should address that is a continuing

matter of controversy today.
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[2] The Relevance of the Point Roberts Reference

In theory, the I.J.C. may itself possess the legislative
mandate required to extend its jurisdictioﬁ. However, one may
wonder whether, in practical terms, the Commission would be capa-
ble of the same degree of success in handling other bilateral is-
sues that it'now enjoys with boundary waters concerns. For what-
ever reason, the I.J.C. has had ohly limited opportunity to face
the challenge of new or different areas outside its traditional
field of inquiry. The Point Roberts reference is one of the few
such opportunities that presented itself to the Commission.

on April 21, 1971, the national Qovernments of Canada and
the United States informed the I.J.C. that they had agreed to re-

quest the Commission:

...to investigate and recommend measures to
alleviate certain conditions of the life of
residents of Point Roberts, in the State of
Washington, existing by reason of the fact
that the only connection by land between
Point Roberts and other territory of the
United States is through Canada. 4

The mandate of the Commission was to examine varioﬁs prab-
lems affecting this small community. These matters included
customs' laws and regulations, the supply of almost all of the
essential services, law enforcement and "any other problem found

to exist on account of the unique situation of Point Roberts." 23



At léast one commentator on the reference had suggested
that the case represented "...a broadening of'an I.J.C. investi-
gation far beyond the Commission's traditional concerns...[and
marked] an advance in the settlement of United States-Canadian
difficulties as well as a welcome expansion of the I.J.C.'s dis-
pute settlement responsibilities."26 These remarks are lent his-
torical support upon a cursory review of prior Commission case-~
work. Of the some ninety-one dockets handled by the I.J.C. be-
fore the Point Roberts reference, almost all of the cases were
concerned with the uses or diversion of waters along the Caﬁada—
Uu.s. boundary.'27 Indeed, the only case which seems out of place
is the Point Roberts referehce. It is plain that the Point
Roberts reference represented the first real opportunity for: the
I.J.C. to enter into a "new area of concern." 28

It was therefore only to be expected that there would be
curious anticipation awaiting the Commission's study of the
problems of this tiny U.S. northwest coast community. By 1974,
the advisory board appointed by the I.J.C. to study the matter
had submitted two reports to the Commission. The advisory board
reports recommended, inter alia, the establishment of an inter-
national conservation covering approxiﬁately three thousand [3000]
square miles of both-Canadian:and American territory.

Later in 1974, the I.J.C. submitted its interim report

to the national governments. The I.J.C. therein arqued that the
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reconmendations of the board were completely unsatisfactory to
the local residents. This dissatisfaction had been established
~in the course of the Commission's discussions with local offi-
cials and ;esidents in attendance at the public hearings held
in the Point Roberts vicinity. The report of the Commission
further detailed how the Point Roberts dilemma was anything but
resolved.

In the final report (1977] of the Commision, it was sta-
ted that little progress had been made on issues pertaining to
Point Roberts during the previous two years. In addition, there
was no evidence that any significant progress would be made in
the foreseeable future.<”

From the time of the initial annéuncement that the prob—\
lems of Point Roberts would be referred to the I.J.C., the refer-
ence has come to be regarded as an anomaly. The apparent failure
of the Commission to have made any visible headway in the reso-
lution of the dispute seemed only to confirm this perception.
Some commentators have suggested that the governments may have
been ill-advised to have referred the matter to the I.J.C. in the
first place.30 This argument looks beyond the unique circumstan-
ces of the refereﬁce and assumes that it was precisely the limi-
tation of I.J.C. jurisdiction to boundary water ‘issues that had
been an important element in the successful historyof the Commission 3t

According to this view, when it-comes:to matters outside the realm
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- of boundary waters, the I.J.C. may be overreaching itself in that
its expertise and competence ig inadequate to deal with more ex-
tensive concerns. |

Another view considers the Point Roberts reference to be

a success, albeit a limited one.32

It is argued that the reference
may not have reflected properly the potential of the I.J.C. to
expand its investigatory mandate. Although.the Commission failed
to make: a proposal that could have led to an ultimate solution,

the i.J.C. nevertheless did assess and articulate the various as-
pects of the situation facing Point Roberts residents while lo-
cating those obstacles lying in the path of any near-term solution.
This view further holds that, given the appropriate operational .
reforms, the I.J.C. could in fact accommodate effectively an ex-
pansion of its responsibilities that would permit it to handle a

wider spectrum of important bilateral issues.33

[3] Purpose and Argument of Thesis
/

There are many issues arising from the Canada-U.S. rela-
tionship which suggest the inadequacy of existing diplomatic and
institutional means for settling disputes or avoiding conflicts.
It is the purpose of this thesis to examine the potential for
the I.J.C. to extend its authority and influence beyond its tra-
ditional spheres of involvement so that it might address broader
bilateral concerns. This envisaged extension of the Conmission's

influence would require it to "step out" of its usual ambit of



responsibility and explore new bilateral "terrain". It may be
surprising to learn, however, that there has been little oppor-
tunity to observe the Commission functioning outside its tradi-
tional parameters. To date, there is perhaps only one case in
the history of the I.J.C. where it has been asked to explore =
a non-=traditional concern - the Point Roberts reference. In
exploring the experience of the Commission with this reference,
it should be possible to discern the theoretical and practical
difficulties posed by an expansion of I.J.C. responsibilities.
It. should further be possible to understand why the Commission
failed to arrive at a satisfactory solution to the problems
faced by residents of Point Roberts.

But before the Point Roberts case may be examined in de-
tail, it will first be necessary to establish the ways in which
this reference constitutes an "exception“ to the cases normally
brought before the Commission. To accomplish this task, it is
imperative to clarify the notion of the I.J.C.'s "traditional
parameters of concern". This notion gains substance upon review
of two aspects of the Commission: the first involves the powers,
functions and organisational features of the Commission as con-
ferred upon it by its authorising statute, the Boundary Waters
Treaty; the second aspect deals with the evolution in the nature
of Commission work over the past seventy-five years. It shall be

demonstrated that the Boundary Waters Treaty does in fact provide



the I.J.C. with a broad jurisdictional mandate. It may indeed
be stated that, in theory, the Commission can be understood as

a general mechanism for dispute settlement and conflict avoidance
within the Canada-U.S. framework of relations. However, the
practice of Commission work reveals that its broad legislative
mandate has remained for the most part an unrealised potential.
Further, in delegating matters to the Commission, the national
governments have been highly selective in terms of both the .na-
ture and subject—mattér of the assigned tasks. In general, the

Commission has been summoned to consider only those matters that

can be characterised broadly as relating to "boundary waters uses".

That the matter be "technical" in nature has proven to be another
important consideration for the governments in.decidihg whether
to refer cases to the Commission. By insisting:that. there.be some
minimum-"technical"™ element to a case, the:governments have tried
to make better:use .of the:I.J.C.'s fact-finding capabilities as
well as its scientific, engineering or otherwise: technically- -
oriented expertise.

The significance of the Point Roberts reference is that
it was a caée that did not fall within the traditional limits
of Commission deliberations. The Point Roberts case involved
the I.J.C. in a non-boundary water disputé that required the
Commission to venture far beyond the mere technicél considera-

tions of the matter.

13
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Once the Poimnt Roberts Reference has been put into proper context

N regard:ihe work of the I.J.C., it will be necessary to explore
in more detail the dilemma facing residents of Point Roberts. In
order that the work of the Commission be assessed properly, it
will be essential tofinvestigate the underlying historical, eco-
ncmical, and social basis of the Point Roberts peninsula. This, in
turn,. will help explain the proéess by which the Point Roberts
case came to be referred to the Commission and the actual manner
in which the I.J.C. conducted its investigation of the reference.

It shall be demonstrated that the geographical peculiarity
of the Point Roberts peninsula, isolating it in physical terms
from the United.States, raised a political question ultimately.
This question was what level of government ought to be responsi-
ble for the well-being of the community, a quandary that was all
too familiar to Point Roberts residents. In the early 1950's,
the general problem surfaced over how this tiny U.S. comhunity
could survive an increasingly dominant Canadian presence.

With the announcement of the Point Roberts reference,
the I.J.C. was faced immediately with a seemingly -intractable
situation. Its objective would be nothing short of reconciling
local animosities gnd conflicting priorities among various juris-
dictions that had been smoldering for over twenty years. The
board the I.J.C. appointed to investigate the situation attempted
to by-pass the stalemate. . The board proposed the creation of a

three-thousand [3000] square-mile international conservation area.



This international arrangement would feature a binational admini-
strative nucleus encompassing the troubled 4.9 square miles of
Point Roberts. The residents of éhe community, however, perceived
this plan as tantamount to surrendering Point Roberts to Canaca.
As a result, the board's proposal was rejected overwhelmingly by
the residents, the people most affected by the plan, as soon as
it'was released to the public.

The proposal for .the:creation of an international conser-
vation area failed to gain community support for a variety of
reasons. In general terms, it was simply too disproportionate
a remedy to the problems it was proposing to solve. Further,
the plan failed to guarantee the specific and fundamental demand
of the residents: that Point Roberts remain an autonomous commu-
nity of the United States.

Yet these deficienéies of the proposal go only part way
in explaining its rejection. From the beginning of its work at
the Point, it would appear evident that the I.J.C. failed to
recognise the extraordinary nature of the reference in compari-
son with previous casework. The Commission failed to adjust to
the non-technical nature of the reference - it could not adapt
its problem-solving capabilities to the substantive issues of
the case.

The concluding chapters of this thesis shall illuminate
some of the lessons ta be learnt from the Point Roberts refr

erence. The importance of this case is not limited to whether



the I.J.C. was able to resolve the aifficulties of a small coastal
comunity. The reference, as a unique case brought before the
Cormission, was interpreted initially as evidence of the willing-
ness of the national governments to extend the influence of. the
I.J.C. to other areas of the Canada-U.S. relationship. However,
the inability of the Commission to recommend any solutions for

the governments to consider crushed the optimistic hope that the
reference might be the harbinger of a trend. Indeed, from the
time the Commission concluded its work under the reference, the
Point—ﬁoberts case has come to be regarded as an anomalous and
unsuccessful experiment. It has provided empirical support for
the view that the I.J.C. should restrict itself to areas of proven
ccmpetence.

It shall later be argued that the Point Roberts reference
offers clear warning of the dangers issuing from an expansion of
I.J.C. responsibilities beyond its traditional parameters of con-
cern. However, it would be premature to conclude from the exper-
ience of Point Roberts that the Commission should not enjoy a wi-
der role in Canada-U.S. affairs. The failure of the I.J.C. to
resolve this particular dispute cannot be explained entirely by
the mere fact that the case did not pertain to boundary waters.
Rather this failure must be attributed to the inapplicability of
the Commission's customary problem~solving techniques. When it
proceeds under a reference, the I.J.C. is applying thosermethoas

designed for the impartial study and investigation of factual

16
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material. From its findings, the Commission is to prepare recom-
mendations for the consideration of the:national governments.
Yet, at Point Roberts, the need for an impartial investigation
of fact was peripheral to the main thrust of the reference. By
delegating to the I.J.C. the task of rec¢ommending solutions to
the Point Roberts matter, the'governmente were expecting it to
assume a far more interpretive and-decisive role than it had
played previously. But theé.nature of this expected role was
inconsistent with the design of the I.J.C. to conduct.itself-as an
investigative agency. In the end, the reference tells us very-
little about how the Commission could perform, were it so oriented,
in a non-traditional situation. However, the case does expose the
dangers in employing the I.J.C. to operate beyond the scope of its
investigative techniques.

In sum, the question still remaips open as to whether the
Commission is adaptable to other bilateral issues where its tech-
niques are more appropriate. The necessary implication of this

proposition is whether Point Roberts was in fact a proper case for

[4] Methodology

This thesis is presented as a case etudy. All efforts were
made to reconstruct the facts, circumstances and various positions

of the interested parties at the time of the reference. A substan-



tial amount of material was obtained from the files on the Point
Roberts reference kept at the offices of the International Joint
Commission in Ottawa, Ontario. Included in this material were
the various reports made by the Commission and its advisory board
together with the voluminous transcripts of the I.J.C. public
.hearings held in the Point Roberts vicinity in 1973. Of course,
it. should:be mentioned that not all of the files have been made
public and were thus unavailable for study. However, the library
of the Commission provided ample and excellent material with res-
pect to other cases that have come before it. Atteméts were also
made to locate and contact various membersvof the I.J.C.'s board
but were of only limited success. Fortunately, a member of the
boérd as well as a former Commissioner of the I.J.C. itself were
kind enough to provide insight into the Point Roberts reference.

Further, several Members of Parliament from the Province
of British Columbia were contacted, including Donald Munrce, Benno
Friesen, Tom Siddon, and R.L. Wenman. Mr. Wenman was a member of
the British Columbia Legislature prior to and during the time of
the reference.

Various residents, organisations and officials of the
Point Roberts vicinity were similarly contacted. Carolyn Price,
editor of the Point Roberts and Delta communities' newspaper,

The Ocean Star, very graciously made current as well as past co-

pies of the newspaper available. Richard E. Clark, a local histo-

18



rian, was also very helpful in referring both his published and
unpublished socio-historical works on Point Roberts. Discretion
shall be employed when noting communications from other organisa-
tions and residents of the Point. However, it is submitted that
a wide range of opinions were fully enunciated at the public hear-
ings held by the Commission.

Finally, a wealth of other secondary sources was used in
the preparation of this thesis including beoks, journals and news-—

paper articles, all of which are noted appropriately.

19
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IT. THE INTERNATIONAL JOINT COMMISSION - A MECHANISM FOR
SETTLING DISPUTES AND AVOIDING CONFLICTS

A close look at the Commission's record of success...

reveals that it has been a rather special kind of

success. The Commission is...a well-behaved caged

and tame animal; it is brought out only on occasion

but only when it is safe and there are no children

around to be eaten up. 1

Throughout its long tenure, the International Joint Commission

[I.J.C.] has acquired an impressive record of success. It has
earned and sustained its reputation as a neutral and impartial
body and has thereby gained the confidence of the Canadian and
and American governments. On -this basis, one might imagine the
Caommission to be capable of playing a greater role in the bina-
tional institutional framework. It has already been suggested

that the Point Roberts reference may have represented an attempt

to project the I.J.C. into this expanded institutional role.

Consequently, the importance of the Point Roberts reference is
that it was a case where the Commission was faced with a set of
problems outside of its "traditional paramenters of concern". It
was very much a "test case" irrespective of whether national go-
vernments actually perceived it as such. The success of this par-
ticular case may have inaugurated a new era in the history of the
I.J.C.. But before the Point Roberts case can be examined in its

proper context, we must first understand why the reference should
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be seen as an ancmaly. We may determine what is "irregular" with
respect to the normal purview of the I.J.C. by discussing the
"reqgular” business of the Commission. It is precisely the pur-
pose of this chapter to investigate what has been referred to as

the "traditional parameters of concern" of the I.J.C.

The preliminary step in explaining these traditional parame-
ters involves a review of the legislative and institutional
framework within which the I.J.C. operates. It will be made

clear that, in theory, there exist no legal or jurisdictional im-
pediments to the i.J.C. in assuming a broader function in mattefs
affecting Canada-U.S. relations. Both the intent and provisions
of the I.J.C.'s enabling statute, the Boundary Waters Treaty,2
suggest that the I.J.C. is to provide a general mechanism for dis-

pute settlement and conflict avoidance in the bilateral relation-

ship.

However, in practice, it will be found that the Commission has
instead, in the course of its work, evdlved into a specialised
agency. This specialised agency has, in turn, evolved gradually
fram its role as an adjudicative tribunal [considering applications
for the use, obstruction and diversion of boundary watersj, into
a far more investigative body([with an emphasis on environmental
concefns] in recent years. Yet, for the msst part, the evolution
of the I.J.C.'s work has been circumscribed neatly. The Commis-

sion has failed to extend its authority beyond those matters that
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pertain to boundary waters. Similarly, the Commission has failed i’
to transcend the scientific and technical orientation implicit in

its work throughout its history. It is these two factors and

their necessary implications that give meaning to the notion of

the I.J.C.'s "traditional parameters of concern". Consequently,

these two faqtors provide the primary basis for distinguishing
between the normal purview of the I.J.C. and the Point Roberts

reference.

1. The Origins and Intent of the Boundary Waters Treaty

It is clear that the Boundary Waters Treaty established by the
I.J.C. was the product of a mutﬁal realisation reached by Canada
and the U.S. It was a shared perception that there existed a
manifest need for a formalised and perhénent method of resolving
"boundary waters" problems. The Boundary Waters Treaty.was préée—
ded by almost a hundred and twenty-five years.of a series of treat-
ies, beginning in 1783, that established and requlated the uses and
navigational rights of boundary waters.S Towards the close of the
nineteenth century, Canada and the United States confronted a num-
ber of difficulties involving their common lakes and rivers. This
circumstance prompted a call to find scme formalised method to
deal with such questions.‘4 As early as 1894, T.S. Dennis, a Cana-
dian delegate to the International Congress, urged the U.S. to ap-
point, in conjuction: with: Canada, a joint international commission

to settle conflicting rights and claims to international streams.>

iy
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Although the suggestion was not acted upon immediately, the

Rivers and Harbors Act of l9026

led to the establishment in
1903 of the I.J.C.'s predecessor, the International Waterways
Commission. This new joint agency began operations: in 1905 with
a composition of three Canadian and three Amefican officials. The
mandate of this new commission was "to investigate and report
upon the conditions and uses of waters adjacent to the boundary
line in the Great Lakes and-the International Section of the St.
w 7

Lawrence Seaway.

By 1906 the International Waterways Commission was facing se-

veral persistent controversies. These matters before the commis- \*>

sion included: a dispute pending from 1888 concerning the Lake
of the Woods; problémsvregarding the use of water for irrigation
purposes from the St. Mary and Milk Rivers; disagreements over
use of waters of the St. Mary's River at Sault Ste. Marie;ga dis-
pute involving the diversion of the Niagara River; and various
problems concerning the proposed diversion of tributary boundary
waters in Minnesotaf9 It soon became obvious from the size of
this "caseload" that the Commision's "advisory” functiong were inade-
quate to the task of settling the existing and potential conflicts
over water resources along the U.S.-Canada border. 10
Although the Waterways Coﬁmission submitted many different
reports on various controversies}lits most significant contribu-
tion was its call for the establishment of a set of principles
applicable to all diversions and other uses of boundary and trans-

12

boundary waters. The proposed method for satisfying this need
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was enunciated by two members of the Waterways Commission itself:
George Gibbons, Chairman of the Canadian Section, and George Clin-
ton; a member of the U.S. Section. They suggested that a bilateral
treaty be drafﬁed to outline -the rules and principles that would
govern the settlement of contentious boundary water issues. They
further envisaged the creation of a permanent commission to be
given a wider mandate than that of the Waterways Commission. It
would be the function of tﬁis newly—chargea commission to apply
the principles laid:down in the bilateral treaty and to settle
boundary water disputes accordingly. 13

W N
More importantly, Gibbons, impressed with the results of the AJ>E

(o
Hague Conferences of 1899 and 1907, believed that such a forum
ought to have the capacity to deal with issues other than boundary
waters alone. Gibbons declared that the new agency should be
empowered to adjudicate matters at issue "along the common fron-
tier" and any other general dispute between Canada and the United
States. 14

Eventually the need for a permanent .mechanism for settling
boundary water disputes was recognised officially. However, it
was not until. 1908 that the primary negotiators - Gibbons, Clinton,
James Bryce [British Ambassador to the United States], and Eliha

Root [U.S. Secretary of State], reached a concensus as to the

nature of the powers to be given to the proposed binational agen-

cy. 15

The outcome of the negotiations was the proclamation of the



Boundary Waters Treaty in 1909. The Treaty produced an innova-
tive and unique mechanism for the resolufion of bilateral con-
flicts. It was evident that the primary purbose of the long-
awaited Treaty was the creation of a permanent commission. This
commission would be responsible for the application of the princi-
ples‘established in the articles of the Treaty pertaining to the
use, diversion and obstruction of boundary and transboundary wa-
ters. Moreover, the jurisdiction of the new agency was not con-
dined to boundary water matters. Instead, largely due to Gibbon's
role in drafting”the Treaty, the commission was granted a more
general dispute settlement jurisdiction. The Preamble to the
Treaty declares that the purpose of the Commission would be not
merely to "...prevent disputes regarding the use of boundary wa-

ter...", but also,

...to settle all questions which are now pend-
ing between the United States and ... Canada
involving the rights, obligations or interests
of either ... along the common frontier, and to
make provisions for the adjustment and settle-
ment of all such questions as hereafter arise...

As a result, there came into existence the capability to re-
solve binaticnal problems through the deliberations of a perma-
nent tribunal whose méndate~ supplemented pre-existing channels
of diplomacy. 16 The Treaty provided for an agency that enjoyed
a broad jurisdictional mandate within an institutional framework
that was, as one commentator suggests, "...far more sophistica-

ted than perhaps any comparable piece of bilateral machinery then

29



existing in Western society...[including]...even the successfﬁl
Rhine and Danube commissions which had been functioning since
the 1860's." 17

It is Article VII of the Boundary Waters Treaty that establish-
es the International Joint Commission. It is to be composed of
six commissioners, three of whom were to be Americans appointed
by U.S. President, and three Canadians appointed upon the recom-
mendation of the Governor-in-Council. The Canadian. and American
Sections of the Commission are each required to appoint one of
their repective members to serve as a co-chairman.

Certainly an important element.of the Treaty was the establish-
ment of a set of principles governing the management of boundary
and transboundary waters. The Treaty effectively creates a regime
for the administration and development of boundary water resources.

It is important to note, however, that the drafters of the
Treaty believed that the new bilateral agency would be successful
only if it were founded upon the principles of equality and pa-
rity between the two separate nations. As Dr. Maxwell Cohen,

former Canadian chairman of the I.J.C., explains,

...here was an asymmetrical relationship
between a small Canada, still almost semi-
colonial, and a great power, which together
in 1909 were able to devise a system to
Ccreate symmetry in the relationship of the
two countries...through the theory of equal-
ity on the Commission and equality on the
boards in the field... 18

It was further understood that the Cauinission was. to be founded

30
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on the notion of its internal unity, of its "singleness" in ope-
ration, of its independence from U.S. or Canadian government in-
terference.19
has been free of nationalistic considerations and has operated
objectively to obtain the bést solution to matters of common con-
cern to both countries. Further, the Commission "...acts, not as
delegates striving for national advantage under instruction from
their respective governments, but as members of a single body." 20
This has permitted the development of an "esprit de corps", both
among the I.J.C.'s own personnel and among the many public ser-
vants, engineers and other experts who serve on its various tech-
nical and advisory boards. 2l

The fundamental concepts implicit in the Boundary Waters Trea-
ty have enabled the I.J.C. to carry out its mandate successfullyﬂ
The Treaty precepts have proven very wise in allowing the Commis-
sion to "depoliticise" many sensitive bilateral issues, a neces-
sary step before serious negotiations can, in most-instances, be-
gin.22

In sum, there is little doubt- that the Boundary Waters Treaty,

despite the specificity of its usual title, was not intended to ji
‘;\\
limit its applicability to matters of diversion or obstruction \/\\dﬂ
A

of boundary or transboundary waters. Rather it was envisaged
to offer an institutional framework within which bilateral matters

of a general nature could be addressed. Let us then investigate

It is agreed generally that the work of the I.J.C. A
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this multi-purpose role of the I.J.C. in attending to Canada-
U.S. concerns. We may best illustrate this general function by
reviewing the specific powers and responsibilities that the Treaty

bestowed upon the Commission.

2. The Powers, Functions and Organisation of the I.J.C.

The role given to the I.J.C. under the Boundary Waters Treaty
asserts the functional adaptability of the Commission. The I.J.C.
is mandated to act in four basic capacities pursuant to its admi-
nistrative, quasi-judicial, investigative and arbitral powers. 23

Under article IV of the Treaty, the Commission is to act as an
"administrative body" with respect to the measurement aﬁd appor-
tionment of two transboundary rivers, the St. Mary and Milk
Rivers. These two rivers had been thg source of numerous dis-
putes dating back to the nineteenth century owing to competing
boundary irrigation interests. Not only do the rivers flow from
Montana into Alberta, but the St. Mary's River actually recrosses
back into the United States after flowing some two hundred miles
through Canada. Article IV of the Treaty specifically addresses
this anfractuous matter by laying down the principles that the
I.J.C. is to follow in settling the conflicting water claims.

One author even goes so far as to suggest that article IV might
well be considered a treaty within a treaty.24 The primary prin-

ciple enunciated is that both rivers are to be treated "as one



stream for the purpose of irrigation and power" and are to be
apportioned equally between the two countries.25

It should be understood that, in the early years of the Com—
mission, there were arguments over the intérpretation of certain
words and sentences contained in article IV that emerged from an
application submitted in 191426 Moreover, Robert Lansing, then
U.S. Secretary of State, challenged the I.J.C.'s authority to
construe disputed provisions and declared that his government
would not be bound by any Commission order pursuant thereto.
Nevertheless, the I.J.C. issued an order on 4 October 1921 that did
just that without attempting to interpret the controversial pro-
vision. While the U.S. government requested in 1927 that the
apportionment issue be re-opened, it was not until 1932 that the
I.J.C. finally brought the matter to a vote after heated debate.
In this instance, contrary to wHatever objectivity and "depoliti-
cisation" had prevailed previously, the Commission vote split
strictly according: £to natiocnal lines. The two governments, reali-
sing that the I.J.C. would be uhable to resolve this crisis,
promptly established a two-man engineering board, the St. Mary's
and Milk Rivers Board, which then became responsible for the ef-
fective distribution of the water of the two rivers. All reports
of this board and any disagreements that emerged were then to be
referred to the I.J.C. Since that time, the administration of

these waters has not been at issue. 27

33



The International Joint Commission is also vested with those
quasi-judicial powers pursuant to articles III, IV, and VIII ggi

of the Boundary Waters Treaty. These articles empower the Com-
mission to pass upon all cases involving the use, cbstruction or
diversion of boundary and transboundary waters when the result
is to alter the flow of boundary waters or to "raise" the natural
level of transboundary waters. 28

Article VIII also provides "guiding principles" the: Commission
is bound to observe when considering applications for approval
of projects that come under articles III and IV. First, both
countries are deemed to enjoy "equal and similar rights in the
use of waters" on their own sides of the boundary. Second,
article VIII enunciates an "order of precedence" applying to
various uses of the waters that the Commission must observe in
the event of a material éonflict between competing uses. This
ordering of usage priorities ranks domestic and sanitation pur-
poses first, navigation second, and only then allows for power
and irrigation uses to take precedence.29 Finally, the I.J.C.
is empowered to make its approvals conditiopal on either the
construction of remedial or protective works, or on "adequate
and suitable compensation? These provisions for remedy and re-
dress are intended to protect and indemnify interests on either
side of the boundary that are adversely affected by a project

given Commission assent. 30
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That indemnification is possible against "injury of any inte-
rests" is immensely significant. The last paragraph of article
IV, yet to be mentioned, states thét boundary and transboundary -
waters "shall not be polluted on either side to the injury of: A
health or property on the other". By virtue of these relatively

' straightforward words, the Commission has been able to involve

itself in, and contribute significantly to, the whole ambit of

environmental law, research and investigation. This important {
element in the role of the Commission will be discussed in greater j

detail later. 31,
"

The Boundary Waters Treaty did not prescribe any rules of
procedure for the Commission to follow. Instead, the I.J.C. was
left to adopt its own rules provided they were "in accordanée
with justice and equity"?z'rhe rules of procedure that the Com~

|
|
S
|

)

mission came to adopt have evolved from a formal set of rules to '
a more flexible and informal procedural code. 33 __j
Pursuant to article VIII, a majority decision is required
before an application or decision can be rendered. If a majori-
ty cannot be obtainea, a separate report by each Section of the
Commission shall be submitted to their respective governments. 34
The tworgovernments are then to try to.reach an agreement which
in:;hepevent.is obtained will subsequently be given to the I.J.C.

for the execution of the provisions of such an:agreement. It

might also be noted that once the Commission has rendered a decision;
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there can be no appeal on a matter of fact or law.

It is generally agreed that the I.J.C. has handled the appli-
cations put before it "with a commendable measure of neutrality
and impartiality".35 One author has been so impressed by the
conduct of the Commission that he has felt compelled to state
that it deserves the "complimentary appelation of 'North Ameri-
ca's International Court of Justice'".3® Only a few of its déci-
sions have not received unanimous approval32 indeed, most of its
findings have been lauded.

However, it is only fair to observe that there have been excep-
tions to this record of harmonious and praiseworthy conduct 38 One
such instance involves the application made by the City of Seattle
in 1941.3% The City of Seattle applied to the I.J.C. for permis-
sion to increase progressively the height of the Ross Dam on the
Skagit River, the effect of which would have been to flood 5,475
acres of land in British Columbia. The Commission approved this
application on the condition that the City of Seattle reach a
compensation agreement with the government of British Columbia.
This agreement was to provide for the indemnification of private
interests and the Province of British Columbia against the dis-
comfort and damage caused by the flooding. 40

Despite repeated attempts,4l however, the necessary compensa-

tion agreement was not signed until 1967. Since that time, there

has been continued opposition from political and environmental
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lobbyists in both céuntries which tondemned :the proposed flooding.
The dojections of these opposition groups led the governments involved
to request, in 1971, the I.J.C. to issue a report under its iﬁ—
vestigative powers on the environmental impact of the project.42
In its 1971 report, the Commission raised a number of questions
as to the suitability of the project given the prevailing attitudes
and needs that had come to light.43

Finally, in 1980, the British Columbia government requested
formally that the I.J.C. re-open deliberations on the original
1942 Order of Approval. 44 e request for a review of the deci-
sion was premised:on£he argument that the original finding to
approve raising the dam was no longer valid sinée:the environmen-
tal impact had never been considered. It was argued further that
the 1967 compensation agreement failed to provide for "suitable
and adequate! dompensation against the ecological damage to be
caused by the flooding. Today, despite some signs of progress,
this dispute remains unresolved. 45

It is very difficult to criticise the I.J.C. for‘approving
the original 1942 application since at that time the environment
issue was of no conséquence.46 However, one might doubt the
wisdom of making approvél of the applicatien conditional on a
compensation agreement.47 That it required twenty-five years
before such an agreement was reached between the City of Seaftle

and the provincial government is ample testimony to the short-



sightedness of the Commission's decision. It seems plain that

the I.J.C. ought to have set a deadline for the conclusion of any
such agreement failing which the matter would be returned before
the Commission. It might also be suggested that the I.J.C. should
have insisted that the compensatory agreement itself be subject

to Commission ratification, thereby permitting a review of the
suitability of any'arrangementa

The Ross Dam>case has raised several difficult jurisdictional
questiéns for the I.J.C. For example, does the Commission have
the authérity to review its own decisions? Did the I.J.C. have
authority under the provisions of the Treaty to itself fix com-
pensation when the case first came up in 1942? As a general
rule, the Commission had left such a complicated and sensitive
task to the Canadian and American governments. But is this of
any help or does it merely prolong the settlement of this ana
other disputes? Whatever conclusion is to be drawn, the: Ross
Dam case, one of fifty-four cases the I.J.C. has considered under
its quasi-judicial powers, is one of the few that has precipitated
any serious criticism of Commission operations.

The administrative and quasi-judicial powers of the I.J.C.
assign to it a "specific" jurisdiction48with respect to boundary
and transboudary waters. The Commission is further provided with
appropriate guiding principles that are to be applied in the dis-

charge of its responsibilities. But aside from this, the Tfeaty

38
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further grants the I.J.C. a "general” jurisdiction, under arti- !
cles IX and X of the Boundary Waters Treaty, that need not re- !

1
i
i

late to the uses of boundary waters. '

Pursuant to article IX, the I.J.C. has jurisdiction to examine

and report on "...any questions or matters of differences arising

O
...involving the rights, obligations, or interest of either... !
along the common frontier."  In other words, as long as the
matter pertains to the "common frontier", there are no limitations
on the Commission's power to investigate questions of fact or law
involved in any dispute or problem.49 It is important that we
make it clear at this point that these reports that mayAbe sub-
mitted to the respectivé governments are not decisions. In this
instance, the Commission is charged to apply iﬁs investigative
machinery to the task of providing governments with I.J.C. reports
that may serve as a basis for negotiation of treaties and other
bilateral arrangements. Commission reports so requested may
further help Canadian and U.S. govermments to formulate policy
and make decisions. There is considerable scope for the utilisa-
tion of I.J.C. submiséions given that the investigative macﬁinery
is already in place. In the event, however, that the I.J.C. Com-
missioners cannot agree upon a joint report, it may still prove
useful for both majority and minority reports to be submitted
to both governments. 50

The I.J.C., whilé acting under its iqyestigative:powers,’

i
§
t
i
'

is generally not given any principles to follow in .the
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conduct of its studies. However, there are some exceptions to
this situation. Often it is the case that national governments
will prescribe rules under the Commission's terms of reference.
Also, whén a reference relates to boundary and transboundary
waters, the Commission must be guided by the principles laid
down in the Boundary Waters Treaty.

Another limiting factor is the procedure for procuring a Com-—
mission study. Here it is clear that the investigative machinery
of the I.J.C. can be activated only at the request ‘of the nation-
al governments themselves.SlThis is more restrictive than the
Commission's quasi-judicial powérs where governments or indivi-
duals can make applications to the Commission.>2

Until 1964, it was not certain whether a reference to the I.J.C.

could be initiated by -only one government:: Then-the new Rules of

Procedure @ent into effect and clarified matters by skating that

U

a government may indeed act alone in presenting a reference to
the Commission.54ln practice, however, there seems to have emerged a
tacit understanding that, unless an:extraordinary situation comes
to pass, all references are to be joint or complementary.55

Once the Commission has received its terms of reference, notice
of the forthcoming investigation is published and an advisory
board selected. Unlike other bilateral agencies, the I.J.C. has
locked traditionally to other agencies, various acédemic insti- ‘ ny
tutions, and to state, provinnial and local governments in addi-

tion to the national governments for the experts required to help
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The advisory boards that are thus \ x
NEEN
S
( -

staffed by experts from other institutions and organisations ful- R

it meet its responsibilities.

fill a function analogous to that of control boards appointed by
the Commission to ensure compliance with its orders of approval.ssdj
Upon appointment, the advisory board is directed to conduct its
ewn tharough investigation of the facts of the.case involved and
to subsequently file interim and final reports with the Commission.
These reports, upon review and publication by the I.J.C., provide
a basis for discussion once the Cammission itself begins public
hearings in each country in the locality of the area involved.
Pollowing a review of the proceedings of the hearings and reports,
the Commission is then ready to prepare its own report.

In many respects the advisory boards are similar in structure
to the Commission itself. Members of the boards are to act not
as representatives of their agencies - whether local, state, pro-
vincial or federal - but as international civil servants and pro-
fessional experts in their own specialised fields of endeavour.rﬂ

Each nation has equal rmembership:on each board and on each of

their subordinate task forces or study committees where appro-

priate.59
There are several advantages enjoyed by the I.J.C. in

its reliance upon other agencies and outside technical personnel

in the conduct of its studies or its supervision of orders of

|
/
approval. The Commission is thereby enabled to involve itself in {
i

an almost unlimited number of broad and technically sophisticated
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fields without the necessity and expense of creating a large
permanent organisation. One commentator has suggested that
"...without the use of the I.J.C.'s unique technical board pro-
cedures, neither side would have the confidence in each other's
proposals, and the resolutions of the problems might be needless-
ly hindered by endless debate about facts, effects and opportuni-
ties." 60 Furthermore, the arrangement enhances Canada-U.S. co-
operation outside the conventional diplomatic arena by giving all
concerned levels of government "a greater awareness of what is

- happening along the boundary and has consequently improved the

planning process.” 61

~—

Practical considerations have showh, however, that since the ;
personnel recruited are only part-time, studies have taken longer ;
than necessary. 62 Also , there exists the possibility of a con- f
flict of interest between most board members' responsibilities ’

to the I.J.C. and those to their respective government organisa—i
. |

/

tions or agencies. This problem has, fortunately, remained only|

! N Lk

an idle suspicion and not an active concern. 63 (j:\
Observation of I.J.C. operations would suggest that the suc-
cess of its staffing policies and the excellence of its studies
can best be attributed to the highly technical nature of Commis-

sion work. The empirical considerations that are involved has |

tended to promote objectivity and impartiality - qualities that

are much demanded and commonly supplied by the I.J.C. and its

constituent boards.



Fimally, under article X of the Boundary Waters Treaty, the I.J.C.
is empowered to arbitrate "any question or matter of difference”
in Canada-U.S. relations arising along the common frontier or not.
However, such jurisdiction will rest only with "the adviece and
consent of the U.S. Senate" and "the consent of the Governor-
General-in-Council". Once jurisdiction is established, a majori-
ty of the I.J.C. is given the authority to fénder a binding de-
cision on any matter so referred. If a majority decision cannot
be reached, either joint or separate reports shall then be submit-
ted té eéch government. Following this the matter is referred to
an umpire chosen :in accordance with article XLV of the Hague Con-
vention of 1907 for the Pacific Settlement .of International Dis-
putes. The umpire then renders a final decision.

Perhaps the most interesting aspect of the QQTT}§§i99i§~§£Q;-
ﬂEEal power is that it has never been exercised. There seems to

be no clear consensus why this has been so. It has beén sugges-—

ted that the requirement of Senate approval,64

-especially "in
light of the political history of the exercise of the 'advise and
consent' powers of the Senate", is too much of a precedent-set-
ting situation for the Commission to be vested with jurisdictionu65
No doubt the binding nature of the arbitral power, implying the
requisite surrender of sovereignty, also constitutes a hindrance.
Others have suggested that Canadian-American relations have been

so cordial during the formative years of the I.J.C. that no need

has arisen for an appeal to the arbitral provisions -of the Treaty.

66
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However, this latter view seems difficult to accept as several
important disputes including the "I'm Alone", Trail Smelter 7
and Gut Dam® cases were submitted to ad hoc-arbitral tribunals
or negotiated through established diplomatic channels. A wiser
view is that the national governments have been reluctant to
delegate to the Commission those sorts of disputes that might
divide the I.J.C. along national lines and thereby impair its
effectiveness in other areas.®?

It is also true that there have been moments in-the history
of the Commiésion, for example the period from 1942 to 1962, when
there have been two or less commissioners with legal training.70
The argument follows that a government might not under such cir-
cumstances have confidence in the ébility of the Commiésion to
adjudicate certain matters. This is one reason given by the
U.S. in accounting for its refusal to refer the Trail Smelter
case for arbitration.’l

Finally, -nationad governments may simply prefer to rely on the
investigative powers of the Commission and the resulting reports
that are submitted for governmental consideration rather than use

T

the arbitral functions of the I.J.C. itself. By referring an is-

A

sue to the I.J.C. for examination and report, the-governments AN

not only retain their decision-making authority, but further !
initiate an impartial and skilled fact-finding inquiry. This in-

|
vestigative process may disclose the extent to which a congensus 7J



may be reached and ultimately help to depoliticise the issues

under review.

3. The I.J.C. in Practice

From the discussion found in the last subsection, it would

jurisdictionzin the realm of Canada-U.S. relations. Nonetheless,

there are certain identifiable characteristics and operating pat-~

terns that are common to the usuml work of the Commission, save

for: some exceptions. The vast majority of cases brought before .

the Cohimission has been confined to matters concerning boundary
water resources. But this circumstance points to the common

feature running through the work of the I.J.C. - the technical
orientation of the casework. The Commission has been requiredm
consistently to undertake scientific, economic and engineering
studies of varying depth and detail. These investigations have

been necessary irrespective of whether the Commission has been

required to apply the principles of the Boundary Waters Treaty

in its deliberations over applications [under its quasi—judicialf

powers] or to make recommendations [under its investigative au-

thority]. The I.J.C. has also been required to deliberate at a

higher level of abstraction in being asked to make policy recom-

mendations [e.g. when studying the competing uses of river and
lake basins]. Is is these two characteristics - the similarity

of subject-matter and the common technical problems associated
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with these cases - that allow us to draw a preliminary distinc-
tion between the Point Roberts reference and other work of the
.Commission. It is necessary, however, to develop a better under-
standing of the subject and nature of the Commission's tradition-
al concerns before the differences between such work and the Point
Roberts case can be explored in the next subsection.

The early years of the I.J.C.'s work were concerned primarily
with those applications submitted by private and public bodies
-that related to various water-use potentials. The proposals for
single-use developments on boundary and transboundary waters have
covered a wide range of issues. Some of the proposals concern
the application for permission to construct a dam, placing log
booms in a river, or dredging a navigation channel to gigantic
hydro-electric devlopments. Over seventy—five per cent of the
cases prior to 1944 were pursuant to the Commission's quasi—judi—‘
cial powers for approval of certain projects under article VIIT
of the Boundary Waters Treaty.72 As F.J.E. Jordon notes, in such
cases "the Commission's concern is not determining the 'best'
use for which particular water should be put or with considering
the overall developmenﬁ of water resources...". Rather, the Com-
mission is only to direct its attention to the proposed water use
in accordance with the rules and principles laid down in the
Boundary Waters Treaty.73
Many of the applications submitted to the Commission grew out

of the gradual development of hydro-electric power. This develop-

46
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ment witnessed the need for the construction of flood-control
dams and possible alternative water uses such as irrigation
and domestic needs.’4 Almost forty cases have béen brought
before the I.J.C. directly or indirectly concerning these
various water management issues. This pattern persisted even
though power generation was assigned a low priority in the
"order of: precedence" of uses enunciated under article VIIT.
The primary role of the Commission in the consideration of ap-
plications is twofold: to ensure that the projects do not undu-
ly interfere with the higher priority uses;_and that the affected
riparian interests are protected.

Although such applications may be considered to be single-
purpose projects, the range and - magnitude of projects involving
hydro~electric power generation have been immense. -These pro-
jects may be separated conceptually into those regarding the ap-
proval of a dam for a small mill and alternatively those "mega-"
projects such as the development of the St. Lawrence River. In
regard to this latter project, the national governments requested
the I.J.C. in 1920 to undertake a major study and thereupon re-
commend the best plan for the development of the St. Lawrence
river for power and navigation uses.’3 In 1922, the Commission
recommended the full development of the waterway as well as plans
for the joint and integrated navigation and power projects.76
It was not until 1952, however, that the national governments

filed joint applications to the Commission for the massive St.
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Lawrence power and seaway projects.77

The Commission approved
this joint application subject to the following conditions: ade-
quate indemnification and protection of injury arising from the
construction and operation of the works; and the safeguarding of
interests of future developers for water power downstream and

the riparian interests upstream that would be affected by changes
in water levels. Further, the work was to be constructed and
supervised under tﬁe auspices of the International St. Léwrence
River Board of Control to ensure compliance with the order of ap~—
proval.

However, the massive St. Lawrence River project should
not be allowed to.overshadow the multitude of more routine ap-
plications for dewelopment of hydro-electric power. For example,
the development of the Columbia-Kootenay River system has been
the subject of numerous applications to the Commission since 1929.
At that time, the West Kootenay Power and Light Company of Bri-
tish Columbia submitted an application for approval of a power dam
on.the Kootenay River in B.C.. The effect of the proposal would
have been to raise the river level in both B.C. and the State of
Idaho. After initial opposition from upstream interests due to
the adverse effects of the elevated water levels, an order of ap-
proval was issued in 1938. This order was conditional on the
payment of compensation to the State of Idaho for any remedial

measures required to protect upstream farmlands. The Internation-
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al Kootenay Lake Board of Control was also established by the
I.J.C.. Since that time, six supplemental applications have been
forwarded to the Commission in regard to the Columbia-Kootenay
River system.78
There have also been other types of application submit-
ted to the Commission concerning competing uses of boundary waters.
The protection of navigational rights was at issue in applications
made in 1912 and 1916. Here the concern was with the location
of log bocms along the Rainy River. /9 In 1913, the Commission
considered a proposal for the diversion of boundary waters of
Shoal Lake to Winnepeg for doﬁestic uses.80
Only one application has come before the Commission with
a direct bearing on fisheries. In 1923, the State of Maine sought
Commission approval of an order requiring two dam operations to
reconstruct and maintain fish ladders on the dams so as not to

impede the upstream passage of migrating fish.8L

However, since
there is no mention of the protection of fisheries in article VIII
of the Boundary Waters Treaty, the Commission was confined to
consider whether the proposed "fish ladder" project would raise
the levels of boundary waters. Having found that this was not
the case, the I.J.C. approved the State of Maine proposal over
the objections of the dam operations that the costs of this pro-
ject were prohibitive.

Follewing World War II, the general nature of the casework

undertaken by the I.J.C. has been of a rather different orientation.
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From 1944 to the present, over sixty percent [60%] of the cases

submitted to the Commission have come under the mandate of its

82

investigative powers. These references have generally required

the Commission to conduct. extensive technical, scientific, or H

economic feasibility studies with respect to proposed uses or i

diversions of boundary waters. _ e
For example, the I.J.C. was given two references pertain-

ing to the Champlain waterway. The intent of the two references

was to have the Commission investigate the advantages of a deep

navigational channel connecting the St. Lawrence River to New

York City via Richelieu River, Lake Champlain and the Hudson

River.83 The latter of the two references resulted in a 1962

report issued by the International Champlain Waterway Boaré.
This report stated that an improved commercial waterway would not he
of_éufficient advantage to warrant the requisite development pro-
'ject.84

In the region ofbthe Prairies, there have been four refer-
ences with respect to water apportionment requiring the Commis-
sion to settle conflicting interests over the diversion of scarce
water supplies for irrigation purposes.85 Further, there have
been scme twenty cases involving conservation measures for inter-
national waters. In an attempt to preserve and enhance the sce-

nic beauty of Niagara Falls, international boards have considered

three references requiring the preparation of various technical
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and engineering studies to evaluate alternative strategies.86,

Perhaps the most discernable aspect of the Commission's
own work sincé World War II has been the need for the I.J.C. to
consider the multiple uses of boundary water resources. The Com- .
mission has been compelled often "...to attempt to devise a plan
of development or control which provides for the optimum benefi-
cial uses of water resources of the basin from an international
point of'view."87 As such, the Boundary Waters Treaty fails to
enunciate any precise principles. that might be of assistance to
the Commission in this task. It: has been left for the disposi-
tion of the Commission itself to establish those principles guiding
co-operative development of water resources. In effect, the I.J.C.
evolved into an international water resources planning agency.

This circumstance requires that the Commission become more active
in formulating policy on broad and complex cases than is other-
wise necessary in its handling of single-use projects.88

The Columbia River basin reference of 1944 illustrates
the magnitude of the I.J.C.'s role in multi-purpose resource de-
velopment. In this case, the Commission was asked to determine
the desirability and practicality of further development of the
water resources common to.the Columbia-Kootenay water system.
This reference was intended to have the Commission consider a
variety of bilateral concerns, including: [a] domestic water

supply and sanitatiori; [b] navigation; [c] efficient develop-



ment of water; [d] control of floods; [e] needs of irrigation;
[f] reclamation of wet lands; [g] conservation of fish and wild-
life; and [h] other beneficial public purposes.90

The International Columbia River Engineering Board, under
the direction of the I.J.C., subsequently conducted extensive
engineering, technical and econcmic studies. These studies served
to identify the affected interests, the costs of the projects
proposed, and the indemnification and the apportionment of costs

between the two governments.9l

A massive report incorporating

all this information was not submitted until 1959 whereupon the
governments decided to enter into direct negotiations on a treaty
aimed at securing co-operative development of the basin. This
Treaty was concluded in 1961 and provided several important prin-

ciples applying to downstream benefits.92

In essence, the Treaty
provided for benefits to the United States of increased water
storage and flood control in return for American compensation
to Canada of one-half the downstream power. The provisions in-
corporated into this Treaty were in strict accordance with the
principles established by the I.J.C..

The St. Lawrence Seaway and power projects together with
the Columbia River basin developments provide ample evidence of
the critical role played by the Commission in the broader base
planning of boundary waters. Both projects owe their completig;»\

to the preparatory work undertaken by the I.J.C.. More recently, !
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the Commission was again involved in a major river development
project in the case of the Pembina River basin reference [1962] in
southern Manitoba and North Dakota. However, the governmehts have
vet to act upon the recommendations of the I.J.C.?3leaving the
work of this reference in a.vacuum.

With the completion of several enormous projects, the
era of the great boundary/transboundary hydro—-electric develop-

].94

ments may have come to a close [save for a few exceptions With

: T
this passing of a developmental phase, there has been a similar

evolution in the work of the I.J.C. over the past twenty years. f

N

This metamorphosis has proceeded gradually alongside an increas- i /?ypy-wr
ing emphasis on environmental concerns. Two interdependent goals
can be found:to have emerged from the coufse of the I.J.C.'s ewlutim:
first, the Commission has sought to achieve improved waﬁer level
regulation and greater flood control in two sensitive areas -
the Great Lakes and the Richelieu and Champlain valleys; .and
second: the need for the study and surveillance of water and
air quality together with pollution control at various points
along the common frontier. 22
It should be noted that although some of the references
still to be digcussed are subsequent to the Point Roberts case,

they nevertheless reflect a trend whose origins antedate the

appearance of the Point Roberts reference.
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Owing to the appearance of extremely low water levels
in the Great Lakes, the two governments requested jointly in 1964
that the I.J.C. ascertain the causes of the water level fluctua-
tions in the Great Lakes basin.96 They also asked the Commission
to make recommendations that would help achieve a more benefi-
cial ranée of water levels for such boundary uses as power and
domestic supply, navigation, sanitation, fish, wildlife and re-
lated concerns.

It was not until 1976, however, that the board estab-
lished by the Commission pursuant to the reference actually sub-

mitted its report.?’

This comprehensive study reflected the gra-
vity of the problem in that it was necessary to provide extensive
regulatory blans as well as voluminous scientific, social, and
economic research. But with the persistence of water level
fluctations, the lgovernments once again in 1977 asked the I.J.C.
to consider additional means of improving the management of water

levels and flows in the Great Lakes.98

The Commission was regquest-
ed specifically to determine the potential of limited regulation
of Lake Erie and the resulting impact on the Great Lakes as a
whole and on the St. Lawrence River basin. Also, the Commission
was required to examine the effects of existing and proposed
diversions and further to assess the impact of foreseeable pat-
terns of consumptive uses on water levels and flows.

There is little debate that the bulk of present Commis-

sion work is devoted to the investigation and study of transboundary /
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pollution. When the Boundary Waters Treaty was negotiated, how- |
ever, water quality or air pollution was certainly not the primary {
concern of the framers.?? Thus the only reference the. Treaty makes

to pollution is found, somewhat out of place, in article IV, 100

and reads as follows: "boundary waters and waters flowing across

the boundary shall not be polluted on either side to the injury
w 101 A

of health or property on the other.
It is ironic that one of the first references submitted

to the I.J.C. under article IX required the Commission to ihvesti—

gate and report on boundary water conditions both in the Great

Lakes basin and elsewhere along the international boundary.lo2

y /.
-~
[z

In 1918, the Commission issued a report calling for urgent action.
This report recommended that the two national governments confer
jurisdiction upon the Commission to regulate and prohibit trans-

boundary pollution.103 A draft convention was thereupon submitted

s N e T L

which was to have provided the I.J.C. with important regulatory
and investigative powers. It was further stipulated that findings
of fact made by the Commission would become "final and conclusive",
thereby obligating the govermments, if found in violation of arti-
cle IV, to act so as to rémedy the offending conditions. As mat-
ters turned out, this draft document was soon there@fter rejected,104
preventing-.any- statutory extension of Commission powers.

Apart from the above Great Lakes reference, the pollution
issue did not appear on the agenda of Commission work prior to the ot

World War II era. -The only exception to this involved an air



pollution pfoblem that the Commission considered in the Trail
Smelter arbitration. 103

In the years following WWII, the Commission was given a
multitude of references associated with pollution problems. The
first of these cases appeared in 1946 with the so-called Connect-
ing Channels reference 0% Under the terms of this reference, the

I.J.C. was empowered to investigate and report on pollution

problems concerning the St. Clair River, Lake St. Clair, .the

Detroit River, the St. Mary's River, and also [added later in 1948]

the Niagara River.

. In 1950, the Commission submitted its report to the go-
vernments 107 This report recommended "urgent action" due to the
seriousness of the pollution from the discharge of domestic sew-
age and industrial wastes.- The Commission also issued two other
recommendations of significance. First, the goverhments werer
urged to adopt "Objectives for Boundary Water Quality Control".
These objectives were to serve as minimum criteria for maintain-
ing boundary waters in such a condition as to comply with the
obligations specified in the Boundary Waters Treaty. Second,
to ensure that these objectives would be met, the Commission
further recommended the establishment of control boards to main-

tain continuous supervision of boundary waters pollution and to

make periodic reports to the Commission on the state of such pol-

lution. 108
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In this instance, the I.J.C. report was in fact adopted
by the national govermments in 1951. Sunsequently, two advisory
boards were established, one for the Superior - Huron - Erie
connecting channel section, and the other for the Erie - Ontario
connec£ing channel section.109

Although, by the mid-1960's, the mechanisms for providing
solutions to water quality problems had gradually come into place, \b<\‘”
it had become clear that water quality standards were meaningless
without government enforcement. This conclusion was supported
by the reports submitted by the International Advisory Boards
that had been created following the 1950 Commission recommenda-
tions.;lOAlthough these reports maintained that some progress had
been made in controlling pollution in tﬁe Connecting Channels,
the boards had nevertheless found that the Water Quality Object-
ives of the Commission were not being satisfied.

It should also be noted that in the time bethen the
Connecting Channels reference and the mid-1960's, several other
references pertaining to water quality had been submitted to
the Commission. The boundary or transboundary waters incluced
in these references were the St. Croix River, the Red River, the
Rainy River anq Lake of the Woods, in addition to Lakes Erie,

Ontario, and the international section of the St. Lawrence River

[Lower Great Lakes Pollution reference]. 111

Lew U
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Under the terms of the St. Croix River, Red River, Rainy
River and Lake of the Woods references, the I.J.C. set up various

advisory boards whose studies were incorporated into the final

Commission reports later submitted to the national governm.ents.112 .

All of these final,repérts, including significaht provisions for
water quality standards as well as a supervisory mandate for the
Commission to monitor these and other standards, were sg%equently
adopted. This cons_tituted an amportant achievement of the Com-
mission in the developing fight to control pollution of waterways.
With respect to the Lower Great Lakes Pollution reference,
the I.J.C. established two technical advisory boards - the Inter-
national Lake Erie Water Pollution Board and the International
Lake Ontario - St. Lawrence Water Pollution Board. The I.J.C. and_
its subordinate agencies thereupon proceeded to conduct one of the
most intensive and comprehensive investigations of water pollution
anywhere to date. 1B Also.involved in these studies were twelve
agencies of the national governments, the four states and the
Province of Ontario. These investigations required the services
of several hundred scientific, engineering and technical experts
to carry out the woré of the Commission. Eventually, the advisory
boards would submit ten semi-annual reports, two interim reports,
and then a massive final report to the I.J.C. in l969.ll4In turn,
the Commission itself made three interim reports to the national

governments, followed by the submission of the final .I.J.C report

in 1971. 115



This report prowided extensive discussion on all aspects
of the Lower Great Lakes pollution problems. It also proposed a
series of general water quality objectives while making twenty-
two specific recommendations for actions required of both govern-
ments. 116 |

Tt should be noted that the list of recommendations did
not merely request the usual technical-scientific evaluations

and necessary remedial measures be taken, but teok a step further

in asking that the U.S. and Canadian governments,

...specifically confer upon [the] Commission
the authority, responsibility and means for
co-ordination, surveillance, monitoring, im-
plementation, ...reporting recommendations to
governments...and the Commission be authorized
to establish...international board or boards
to assist it in carrying out these duties...ll7
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On the hasis of these water pollution references and
through negotiations between all concerned levels of government,
the Great Lakes Water Quality Agreement was signed in April of
1972, 118

In articles II and III of the Agreement, several general
and specific water quality objectives are outlined respectively,
establishing "minimum desired levels of water quality". Article
IV sets out measures and programmes designed to achieve these
standards and further sets deadlines for the implementation of
these programmes. But, more importantly, article VI describes

the responsibilities of the Commission in the process of imple-

t

menting the Agreement. These responsibilities include: surveil--- i

!
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lance of water quality; monitoring the state of compliance with
Canadian-American‘agreementé as well as making recommendations

of corrective measures; tendering advice to international govern-
ments; assisting in co-ordination of joint activities envisaged
by the Agreement; and water quality research and submissions of
annual reports. These responsibilities are, of course, very fa-
miliar to the Commission. It should be remembered that they are

very similar to the duties conferred upon the Commission follow-

ing adoption of the reports on the Connecting Channels, St. Croix,

Raihy and Red Rivers. .

However, article VI of the 1972 Agreement conferred ad-
ditional powers upon the I.J.C.. For example, the Commission
could now use its own initiative to prepare special reports on
any problem of water gquality throughout the Great Lakes System.
Further, it was specified that the Commission could, at its dis-
cretion, publish any document or report that it had prepared in
the discharge of its function under the Agreement. The I.J.C.
could also now conduct independent verification of any data
submitted to it by the various governments.

Although the Agreement fails to establish any new inter-
national legislative or enforcement machinery, it did, however,

enhance the powers-of the I.J.C. to a significant extent and in

a number of important respects. First, the Great Lakes Water

Quality Agreement widens the jurisdictional mandate of the Com-

60



mission with respect to pollution concerns. It has:already been
noted that the only reference to pollution in the Boundary Waters
Treaty appears: in article IV which prohibits pollution without
defining the term "pollution". Certainly the 1972 Agreement does
not implant any new principie of international law on the liabi-

lity of a state vis-a-vis its fellow [co - water basin] states

in the event of injury caused by water pollution. However, the

i
Agreement supplements in implicit fashion the still-operative

. /
article IV of the Boundary Waters Treaty by defining "pollution"?

through the enunciation of water quality objecti&es. Polluted

water may be so described when it fails to pass the given stan-

dards of water cuality. Once pollution has been thus defined,
the concept becomes not merely a gquide for governmental conduct, %
{
i

but further permits the identification of non—compliance. This

identification process in turn allows governments to invoke the

provisions of article IV on a more legitimate basis. Consequent—\

. !
ly, the 1972 Agreement, despite the lack of direct legislative ;

effect of its own creation, nevertheless does exert an indirect f
legislative force by virtue of reviving article IV of the 1909 f

Treaty. Hence the suggestion of one commentator that the 1972

Agreement "breathes life into Article IV".llg

Second, the 1972 Agreement solidifies inter-governmental
mechanisms for dispute resolution existing outside the political

forum. The Commission is entrusted with the responsibility for

[
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co-ordination of all water cuality prograrmes and invesiications ;
for some ueven state, provincial and federal jurisdictions. It
was also accorded the right to prepare and publish reports on \ .

O
its own initiative, as well as to conduct independent reviews \YE';
of government-submitted data. These manifold responsibilities
provide for greater opportunity to improve binational communcas=

tion and conciliation processes. The net effect of this is to

e e e e

confirm the role of the I.J.C. as the primary intergovernmental

S

agency handling the aforementioned matters. Once this role is .
fully recognised, the implicit potential for the Commission to
exert its authority in provoking governﬁent action becomes all
the more cbvious.

Since the 1972 Water Quality Agreement, there has been
continual emphasis on the environmental work of the Commission.
This environmental focus. of the I.J.C. has been further enhanced % AN
by the recent Great Lakes Water Quality Agreement of 1978 120 this % g
particular égreemgnt,is essentially a more comprehensive and |
forceful version of the 1972 accord. The 1978 Agreement reaffirms .

the joint commitment of Canada and the United States to the pre-

servation of the Great Lakes, a commitment implicit in the 1972 \
l

Q(d”
Agreement. Perhaps the most notable feature of the 1978 accord -

is that it takes a different philosophical stance in the presen-

tation of an "ecosystem" approach..121 This approach recognises

that the causes and effects of pollution are not restricted to

the  actual boundary waters. This is clearly a more sophisticated
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account of the pollution issue than the "man-in-a-system" concept
inherent in the 1972 Agreement. The ecosystem interpretation b
gives the 1978 accord a far more expansive outlook-that:can better
capture the complex nature of the problem. The new agreement ac- /
cepts that transboundary pollution of the Great Lakes basin is the |
end result of land-based human activities in the area surrounding
’thé Great Lakes. Consequently, the 1978 Agreement encompasses an
area that is more than twice the size of the boundary waters them-
selves. It further recognises the hazards of airborne pollutants.lzzwxi
In sum, there has been a gradual evolution in the concerns
and activities of the I.J.C. from the time of its inception to the
present. Over the last seventy years, the Commission has evolved
countries. 123 1In the early years of the Commission, the emphasis

was on: its quasi-judicial function that consigned the I.J.C. to

i
)

adjudicating mostly single-use applications with respect torthe use,%
diversion and obstruction of boundafy waters. In géneral terms,

the course of this early Commission work followed the gradual growth
in the binational use of boundary waters for hydro-electric, irri--
gation, and navigational purposes. Following the Second World War,
the Commission dealt with an increasing number of references that
involved a broader definition of the notion of boundary water "uses".
But it was more: significant that these references required the Com-
mission to undertake far more complex studies of situations involv-

ing competing uses of such waters.

: BERIRS' AN
in response to the changing economic and social needs of the two NS



The change in emphasis, from applications pertaining to
the quasi-judicial powers to those references applyiﬁg to the

investigative pdwers, in the work of the Commission held impli-

S e

cations that went beyond mere procedural differences. Whereas

the former applications demanded that the Commission deviaaasvelﬁas‘

apply certain vital principles to particular situations, the mul- ;
.ti—purposé projects submitted under the references required the |
. |

I.J.C. to supplement these principles concerning competing uses B
of boundary waters.

However, as the era of great transboundary and boundary
hydro-electric power projects drew to a close, the Commission
again witnessed a,grédual change in the emphasis of its work.
This evolution came in response to new sets of binational needs
and imperatives. Although the Commission's concern with environ-
mental issues had some roots in its formative years, these envi-
ronmental concerns were established and solidified under the /
Great Lakes Water Quality Agreements of 1972 and 1978. These two
agreements represented a natural evolution in the work of the Co —;

|
mission, for it had already -:gained enormous expertise in boundaryz
water matters as well as the respect and confidence of the nat- i
tional governments. It should also be mentioned that the changing{
nature of Commission casework had in no way diminished its author-z
ity and influence with respect to non-environmental concerns. This

point is particularly evident in Commission involvement in the: im-—

portant area of Great Lakes water level regulation.
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[4] The Anocmaly of the Point Roberts Reference

The question still remains as to the extent to which the
Point Roberts reference deviates from the usual ambit of Commis-
sion work. When the Point Roberts reference was announced in
1971, it was readily apparent that the Commission was facing a
novel challenge. At issue was the fate of a small U.S. communi-
ty. Although it rests below the 49th parallel, Point Roberts
is cut off from the rest of the United States by a quirk of geo-
graphy and the location of the British Columbia/Canada interna-
tional border. The I.J.C. was thus requested to-study the prob-
lems of the community that issued from the fact that the only
connection by land existing between Point Roberts and the nearest
U.S. territory was through Canada. The Point Roberts community
was continually beset with difficulties relating to customs laws,
the supply of almost all essential services, law enforcement and
other matters - all the product of its contradictory geographic
and political elements. The Point Roberts reference would come
to be recognised as a potential source of new responsibility for
the investigative apparatus of the I.J.C.. However, commentators
have failed repeatedly to explain the basisfor supporting the view that
the reference constitutesan extention of, or-deviation from, the

traditional responsibilities of the Commission. 124



It thus becomes necessary to explain those characteris-
tics which distinguish the Point Roberts reference from the main-
stream of cases that have come before the Commission. Since em-
pirical study is the surest means of sustaining either pro or
contra arguments with respect to extension of Commission powers,
it is wvital that sérutiny be paid fo the case that perhaps best
exemplifies how the I.J.C. operated in a non-traditional role.

The failure of most authorities to account for the dif-
ferences that separate Point Roberts from other cases may be a
function of the vague and implicit conception of the operating
parameters of the Commission. It is commonly stated that the
I.J.C.'s "traditional parameters of concern" simply refer to those
subject-matters that have been historically associated with the
Commission - i.e. those matters pertaining to the use and manage-
ment of boundary water resources.

This conception of the "traditional parameters" of Commis-—
sion work is not at all difficult to appreciate. After all, more
than ninety percent [90%] of the applications and references put
before the I.J.C. t§ date have been confined to matters relating
to the use, diversion, or obstruction of boundary and transbound-
ary waters. However, the notion that the traditional parameters
of Commission concern refer solely to boqndary waters issues must
be considered as an incomplete criterion upon which to distinguish

the Point Roberts reference. Apart from Point Roberts, there are
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at least seven other cases scattered throughout Commission his-
tory which deviate from the subject-matter of boundary waters.
Illustration II more specifically categorises the various matters
that have come before the Commission. It may be appropriate, at
this stage, to review these other exceptions briefly.

The most common subject-area of Commission casework that
does not pertain to boundary waters is that of air pollution.
Beginning with the Trail Smelter case of 1928,125there have been
four such cases to date. This case wés followed by references
in 1949 and 1966 that involved air pollution in the Windsor-
Detroit and Detroit-St. Clair River areas respectively.126 Finally,
the most recent air pollution reference was brought to the I.J.C.
in 1975. 127

Further, there have also been two references dealing with
tidal power production.128 In 1948, the governments of Canada
and the United States requested the Commission to review the exist-
ing plans for tidal power development projects in Passamaquoddy -
and Cobsock Bays. The I.J.C. was asked to determine the cost of
an. extensive investigation into the practicality of such a plan. 125
In 1950, the Commission reported that the estimated cost of the
investigation would be $3,900.000.. Another reference was later
submitted by the national governments in 1956. This time the Com-
mission was asked to determine the cost and economic feasibility
of developing tidal power at Passamaquoddy Bay. The I.J.C. was

also requested to determine the effects of such development on
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Construction and maintenuance of dams
and rivers

APPLICATICNS "Diversions (3) (36)
\ Remedial works (2)
Obstructions (booms)(3)

BOUHDARY WATER Changes in levels and flows (15)

"USES"
(97)A Water apportionment (3)
REFERLNCES River basin development studies(u)
Water pollution (13)
;;c_ . . Reguluation in levels and flows (18)
&Ts (107) :
! Air pollution (&)
= Tidal development (2)
bera—— ATY l‘ N n
Q%g?R . REFERENCES Environmental consequences of
: flooding (1)

Soclio problems of Point Roberts (1)

ILLUSTRATION I: SUBJECT-MATTERS BEFCRE THE I.J.C.**

ne actual number of- cases do not add up to 107 since there were two docket numbers assigned
2 error, docket nos. 30 and 56.

ategoriziation partially derived from . . . Maxwell Cohen, "The Regime of Boundary
iters —lhe Canadian-U.S. Bxnerisznce’) Becueil des Cours . 146 (1975):

pp. 274=5 und T.J.C., Annual Keport—1977 (Ottawa, 1973). There has bean noé further
pplications or references submitted vetween 1978 und 1981.
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the local and national economies and further to examine the pos-
sible effects of the proposed structures on the fisheries of the
region. 130 Following the: investigations conducted by the engi -
neering and fisheries boards set up by the Commission, the I.J.C.
issued its 1961 report stating that the development was not eco-
nomically feasible when compared to alternative sources of power.
The Commission also concluded that the project would have no
long-run benefits for the economies concerned. The governments
accepted the Commission's reéommendations and decided not to pro- -
ceed with the project unless other, cheaper, sources of power
had first been utilised and exhausted. 131

Finally,.the I.J.C. considered one other noh-bounda;y
water issue. In 1971, the Commission was asked to investigate
the environmental consequences of flooding the Skagit River as a
consequeﬁce of raising the level of the Ross Dam.132 As mentioned
earlierl33the problem centered around a 1942 I.J.C. order of ap-
proval to raise the level of the Ross Dam on the Skagit River
that was conditional upon the City of Seattle and B.C. government
reaching an indemnification agreement. When the agreement was
finally concluded in 1967, a strong lobby emerged in opposition
to the flooding. Opponents of the project objected to the nega-
tive impact the flooding would have on the ecology of the region.
Since this aspect to the application had not been considered when

the 1942 order of approval was granted, a reference was submitted



to the I.J.C. in 1971, asking the Commission to study and report
on the environmental consequences of the project. The Commission
eventually found that there would indeed be adve;se environmental
and ecological effects resulting from the flooding.

It should therefore be clear that the air pollution, tidal
power, and Ross Dam cases do not pertain directly to boundary
water resource concerns. In this sense, these references are si-
milar to the Point Roberts case. However, few observers have
ever objected that these cases, with the exception of Point Ro-
berts, fell outside the Commission's usual ambit of involvement.
It is not at all obvious as to why this has:been:.true, --al-
though there are some possible explanaﬁions for this apparent
inconsistency of argument.

It may be suggested that the air pollution cases have

always been treated with a "special status”. 134

The designa-
tion of this status begin after the first air qﬁality reference
had been heard, i.e. the Trail Smelter case. In 1928, the I.J.C.
was asked to detérmine_the extent of the damages.:caused by a
Canadian-owned smelter in Trail, B.C., to the property interests
in the State of Washington as a result of the atmospheric trans-
port of the smelter's fumes. Although the Commission reported
its findings in 1931, the final settlement of claims against

the B.C. company concerned was not reached until 1935. At this

time, Canada and the United States signed a convention which
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established an ad hoc tribunal to deal with all future claims
" in respect to_this matter%35Ekmever, the convention did accept
the I.J.C.'s recommendation of indemnity in the amount of $350,000
for damages incurred prior to 1931. But much more importantly,
the recommendations of the I.J.C. énd the findings of thectribu-
nal gave rise to the establishment of a radical principle of
transboundary air pollution - the "polluter pays" principle.
This general rule declares that it is the responsibility of the
polluter to compensate those parties on the other side of the
border for damages and injuries caused by the offending side.136
With the clear enunciation of this significant principle,
it has been arqgued that it is only natural for theﬂfederal govern-
ments to refer subsequent transboundary air éoilution problems to
the I.J.C.].'37 Furthermore, with the gradual shift in the emphasis
of Commission:-work toward; enviromental conagerns, specific air
quality disputes would seem then to fit conveniently inside the: con-
text of the Commission's traditional parameters of concern. Con-
sequently, although the four air pollution cases do not relate to
the subject-area of boundary watér resources, their "épecial status”
as environmental concerns serves to disqualify them from being con-
sidered as exceptions to the I.J.C.'s so-called “traditional con-
cerns.

Similarly, explanations may be offered in opposition to

the view that the tidal power and Ross Dam cases should be under-
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“stood as "exceptional" references. The tidal power development
cases, it may be argued, dealt indirectly with the subject-matter
of boundary waters. Although these two references were not loca-
ted precisely within the territorial definition of "boundary wa-
ters", they certainly raised the very same issues considered by
the Commission [issues with which it had become: very: familiar]
when it had dealt with power development projects in boundary
waters. In the case of: the Ross Dam, two arguments may be advanced
to show that it, too, was not an exceptional reference. First,
the Commission was the authority that had issued the original order
that precipitated the laferxdispute. Hence, it would have been
highly irreqular apd perhaps dangerous:.for another agency to have
been summéned and effectively adjudge the past performance' of the
I.J.C.. Second, the submission of this reference to the Commission:
may be seen as requiring only a stight extension of its previous
work with environmental matters. In éffect, this latter explana-
tion contends that the Ross Dam reference was an appropriate mat-
ter for Commission review since it makes little practical difference
whether the ecological damage arises from pollution or flooding.

In sum, it may be arqgued, however dubiously, that the tradition-
al parameters of Commission concern are simply those subject-matters
which happen to fall before the I.J.C. These cases may involve

either the simple diversion of a river or a complex hydro-electric

development ‘=~ the crucial element is that the reference pertains
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directly or indirectly to boundary water resources. If this po-
sition is adopted, then Point Roberts represents a clear excep-
tion to the traditional concerns of the Commission. The Point
Roberts reference thusbecomes:worthy ofostudy for the purpose
of exploring the operations of the I.J.C. in a non~traditional
role.
The suggestion that the Point Roberts reference, or
any other case, can be considered to stand "outside" the usual
parameters of Commission concern simply because the case dees
not pertain to boundary water resources, is a highiy problema-
tical assertion. It fails to provide a complete methodology
for understanding the circumstances whereby a case falls proper-
ly within the ambit of I.J.C. responsibilities. There must surely
be another connotation_to the notion of. "traditional parameters"
to explain the restricted scope of bilateral affairs that have
been referred to the Commission. For this limitation has been
imposed despite the broad jurisdictional mandate of the I.J.C.
There are similarities in the work of the Commission in tems
- of both the nature of the subject-matter and the specific tasks
demanded by the work. : The nature of the work that has characteris-
tically been assigned to the Commission has required that a speci-
fic approach be taken - that which is of a technical orientation.
Whether the Commission has been required to consider an applica-

tion or investigate a reference, it has generally, to varying



degrees, been compelled to base its findings or recommendations
upon scientific, economic, engineering or oﬁherwise "technical”
data. Indeed, the organisational structure of the I.J.C. has
been moulded into an elaborate fact-finding mechanism. Through
the use of its control and advisory boards, its procedures of
inquiry, and its jurisdictional mandate, the Commission is capa-
ble of drawing on expert and professional advice and analysis
from almost any fieid of endeavour. Althbugh no attempt has been
made to draw the limits encompassed by the term "technical", it
is submitted that the Commission has enjoyed the advantage of
conducting studies that are empirically-grounded, whether these
studies are of a scienfific, socio-economic, or engineering na-
ture. Hence, a fundamental element of Commission success is the
fact-finding process that unifies and compels the technical staff
to determine the critical aspects of a given situation. It is
"this technical quality to Commission work that allows for a de-

politicisation of issues.l38

Although the governments may not a-
gree with recommendationsAor findings of the I.J.C., these same
governments have rarely, if ever, challenged the validity or in-
tegrity of the various underlying studies upon which Commission
reports are founded.

As a consequence, it would seem that the governments have

been reluctant to delegate to the Commission those tasks that

do not permit the application of pre-established basic principles,
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e.g. those enunciated in the Boundary Water Treaty. Nor have the
governments been inclined to submit those references that require
the Commission to "step out" of its technical Jshoes". Of course,
this selectivity on the part of the governments is out of the
hands of the Commission. In those cases that have been referred
to it, the I.J.C. has displayed considerable innovation and re-
sourcefulness in conducting its studies and preparing its recom-
mendations. Indeed, the I.J.C. has advanced the cause of resource
planning, co-ordination and policy-making in the course of its
work.

This second interpretation of the Commission's "tradition-
al parameters of concern" would seem to have gengralzappmicatiomnr
even to those cases that do not fit into the former:"subject-matter”
connotation. It is submitted that the sole exception is that of
the Point Roberts reference.

The Point Roberts case displays an inherent lack of the
technical characteristics referred to above; however, there are
some minor technical aspects to the problems associated with the
case: But the thrust of the reference, regardless of how it was
phrased, involved the call to resolve a regional-political impasse
that had been fueled by historical animosity, nationalistic feel-
ings, and prior governmental inaction. It was the task of the
I.J.C. to resolve this complicated dispute, or at least remedy

the hardships and other difficulties that the dispute imposed upon
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community residents. The palpable absence of any serious techni-
¢al considerations was recognised, at least in part, by the Com-
mission itself, which characterised the reference as that dealing )
with the "socio problems of the residents".l3?

Complicating the task of the Commission, beyond the absence
of any technical elements for it to consider, was the widespread
perception that the national and local governments concerned were
fully cognizant of the problems of Point Roberts but were unwilling
to reach a compromise solution. All the concerned governments
knew that no "miracle solution" existed. If an effective solution
were:to he devised, it would not be the product of a rationai pro-
cess of teéhnical inquiry. A solution could be approached only by
the delicate weighing of all interests in as impartial and equita-
ble fashion as possible. This would provide the basis for deciding
upon the most appeasing scheme capable of implementation, with the
residents of Point Roberts caught in the middle. In other words,
the task at hand was political in nature. NOo matter which course
of action the I.J.C. recommended, it can be safely assumed that
any such proposal would leave some of the parties dissatisfied.

If the Commission's "traditional parameters of concern"
are composed of at least two of the aforementioned elements, i.e.
the subject-matter of the issue amd the technical requirements of the
task, then this will help clarifiy C.B. Bourne's statement that the

I.J.C. has always enjoyed a "special kind of success. " 140



The national governments may have contributed to this record of
accomplishment by confining its references to the I.J.C. to only
those issues to which pre-established principles may be applied
or which relate to boundary waters and dictate the need for a so-

phisticated and integrated fact-finding proced.ure.l4l

The rele-
vance of the Point Roberts reference as a focal point for study

issues from the fact that it challenges this very proposition.

{51 Summary

Thus far an attempt has been made to illuminate three
points. First, from the origins and legislative mandate of the
Commissioq, there is no doubt that the I.J.C. was intended to
serve as a mechanism for dispute settlement and conflict avoid-
ance with respect to matters dealing with the use, diversion and
obstruction of boundary and transboundary waters. It is equally
true that the Commission was also equipped with the potential té
evolve into a more general vehicle for the resolution of bination-
al differences through either its investigative or its arbitral
powers. |

Second, it would seem that, for the most part, the work
of the Commission has been confined to boundary water issues al-
though it has gradually expanded its influence in this specific
context. Its emphasis on environmental concerns -and water levels

demonstrates both the relevance and adaptability of the Commission
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to present and future bilateral issues.

Third, an.efforﬁ has been made- to situate the Point
Roberts reference from the perspective of the Commission's
traditional parameters of concern. There would appear to be two
integral components to this range of involvement. The first deals
with the nature of the subject-matter and the second with the na-
ture of the tasks implied. If this proposition is tenable, then
the Point Roberts reference is perhaps the only example where the
Commission has had the opportunity to examine a problem "outside"
its traditional ambit of responsibility. The success or failure
" of the Commission in dealing with this "exterior" reference may
then have some important implications for the advisability or de-
sirability of future Commission ventures into such non-traditional
fields.

It is therefore necessary to explore in greater detail
the work of the Commission in the Point Roberts case. It is pro-
posed first to explore the origins of the difficulties facing
Point Roberts residents. An examination will then be conducted
into how the matter came to be put before the Commission, followed

by a study'of how the I.J.C. processed the reference.
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ITI. THE EVOLUTION OF THE REFERENCE

The square peg of Point Roberts fails to fit
any of the conventional round holes. 1

"In the previcus chapter, an attempt was made to provide
insight into the "traditional parameters of concern" of the I.J.C.
It was further submittedvthat the Point Roberts reference failed
to fall within those parameters. At this point, a more detailed
examination of the Point Roberts case is required in order to
grasp the precise naﬁure of the reference. An exploration of the
difficulties facing the Point Robérts community will serve to
establish the background of the dispute and the context into
which the Commission was thrown when it arrived at the Point in
1971.

The purpose of this chapter is therefore to amplify the
comprehension of this complex drama and to show how the tiny com-
munity became an embarrassment to both Canadian and American au-
thorities. To this end. it will be first necessary to understand
the geographico-historical circumstances surrounding Point Roberts.
Second, it is imperative that an inquiry be made into the resi-
dents' perceptions of the dispute that brought the community to
international attention and ultimately that of the I.J.C. itself.

It shall be seen that the Point Roberts affair involved more than
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those daily inconveniences that were to receive the greatest
publicity at the time of the reference. The problem was far
more fundamental in nature. It concerned the quest for survival
by a once self-sustaining town that displayed firm notions of com-
munity spirit and the proud traditién of an American heritage.
The threat posed by its northern neighbour at the close of the
1960's endangered the continuance of this community - not so
much by outright cession, bﬁt by virture of a process of gradual
assimilation.

In essence, Point Roberts desired the opportunity to de-
termine its own destiny. Yet it lacked the political clout and
the financial resources necessary to realise this perceived
right.

The Point Roberts imbroglio had been evolving over the
course of several decades. By the time the I.J.C. was summoned
to investigate the problems facing the community, the residents
had already established an integrated community defence network
refined through years of experience in lobbying their cause at
all levels of government. This explains in part why aﬁy extra-
local body attempting to shape the destiny of the community would
have faced the same determined and resilient opposition as that
which met the I.J.C.. The success of the Commission may well
have been dependent upon its ability to appreciate the essence
of the problem in the same way that the situation was perceived

by the residents of Point Roberts. .
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[1] The Notion of Point Roberts as a Community

Point Roberts occupies a land mass of merely 4.9 square
miles. The particular natural .and international bofders of the
town are geographically defined in such a unique way as to con-
tribute to a strong sense of community identification and recog-
nition. The area of land comprising Point Roberts is situated
at the southern extremity of the peninsula which proijects south
from the Province of British Columbia. Hence,to the narth, the forty-
ninth parallel delineates the boundary with Canada. To the west,
the natural boundary of the coastline separates the community
from the Gulf of Georgia.

. The significance of this rather square-shaped parcel of
land is heightened not so much by its strict geographical pecu-
liarity, but by its specific territorial affiliation. Although
it is not connected physically to any point within the United
States, Point Roberts is American territory located south of the
forty-ninth parallel. The only land-based connection between
Point Roberts and other U.S. territory is through Canada. In
fact, the nearest American connection to Point Roberts is Blaine,
Washington, a distance of some twenty-five miles via Canadian
roadways. This territorial isolation has led one author to sug-
gest that Point Roberts bears similar characteristics to that
of an "enclave".? This term is used to describe the sitution

where the territory of one country is surrounded completely by



foreign territory.3 Although it is true that Point Roberts
shares only its northern border with a foreign country and is
otherwise surrounded by water, the "enclave" characterisation
does reflect the common perceptions of residents whose usual
means of transportation is by road.

Whereas the geographical isolation tends to reinforce
the communal notion, the territorial isolation promotes the un-
derstanding that Point Roberts is an American community. Clear-
ly, when the peninsula was ceded to the United States under the
~Treaty of Oregon in 1846, the possibility that this delimitation
would eventually give birth to an American peninsular "enclave"
was not at all obvious. The Treaty of 1846 served to settle a
long and protracted dispute between the U.S. and Great Britain
over the Oregon territory. It defined the line of demarcation
to run along the forty-ninth parallel "to the middle of the
channel which separates the continent from Vancourver's Island;
and thence southerly through the middle of the said channel and
of Fuca's Straits to the Pacific Ocean".4 The scarcity of popu-
lation in the region and the dominance of the Hudson's Bay Com-—
pany prevented any immediate concern over the implications of.
the demarcation. In 1854, upon the incorporation of the County
of Whatcom, the most northwestern county in the then newly-formed
legislature of what is now the State of Washington, the central

concern of the day had nothing to do with the Point Roberts area.
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At that time, the main issue involved the interpretation of the
1846 Treaty as to which of tﬁe two channels, the Canal de Haro
or the Rosario Strait, was to be understood as separating "the
continent with Vancouvér's Island". The settlement of this
question would determine the sovereignty of the San Juan andAGulf
Islands which were attracting attention in the 1850's as desira-
ble sites for settlement.5 It was not until 1872 that the final
determination of the border "line" was made, giving us the pre-
sent Canada-U.S. boundaries, pursuant to an arbitration provision
under the 1871 Treaty of Washington.

At least one historian suggests that an important conclu-
sion may; be drawn from the absence of any dispute over the Ppint
Roberts peninsula during:that:period. It should be recalled that
when, in 1856, a boundary commission was delegated the task of
locating, surveving and marking the boundary line described in
the 1846 Treaty of Oregon, it was at this moment that questions
concerning the territorial status of Point Roberts were first
raised. However, with the difficulties then being encountered
in establishing the course of the boundary line through the San
Juan and Gulf Islands, it was decided to set aside the Point
Roberts matter until later.6 It seems clear that neither side
_desired a boundary dispute over the Point Roberts peninsula.
While other boundary issues were being disputed vehemently, "it

must have been well understood that Point Roberts was the
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property of the United States of America"'.7 Hence this view
contests the more commonly accepted historical interprétation,
such as that found in the introduction to a 1966 Whatcom County
Regional Planning Council publication which explained that Point
Roberts "was an accident of geography and [the] arbitrary estab-
lishment of the 49th parallel as the U.S. - Canadian political
boundary...". 8 Regardless of which historical explanation of
the nature of the origins of the boundary dispute is to be accept-
ed, there is no doubt that Point Roberts was considered to be

U.S. territory.

Point Roberts has always been a small community. Never-
theless, since the turn of the century, a hearty nucleus of per-
manent residents has continuously dwelt there. Of those indivi-
duals who registered to vote in the years from 1932-34, over
sixteen percent [16%] of the population had lived ..-: at the
Point for more than twenty-five years. Similarly, of the regis-
tered voters appearing on the 1969 voter's list, over thirty
percent [30%] had also appeared on the 1932-34 voter's list. 9
These figures give impressive testimony to the continuity of pop-
ulation at Point Roberts and provides an indication of many resi-
dents' dedication to the life of their community.

The notion of Point Roberts as a community is a vital
concept that provides a basis for appreciating the nature of the

overall problem. The geographic isolation, the indisputable ter-



98

ritorial affiliation with the U.S., the continuity of the resi-
dent population - all these factors combine to reinforce the

shared concept of community in the town of Point Roberts.

(2] The Basis of the Dilemma

Tﬁé plight of the residents of Point Roberts can be
traced back to the economic transformations that had been wrought
in the decades prior to the I.J.C. reference. Several historical
studies on the development of the community have documented the

difficult growth and maturation of Point Roberts.lO

These works ,
have stressed the residents' strong identificagion with the com-
mon history they have endured and their affiliation with American
history and tradition. At the beginning of the century, Point
Roberts was a small but thriving U.S. community with half of its
nearly two hundred résidents claiming Icelandic ancestry. Given
Point Roberts' close proxiﬁity to west coast waters, it was only
natural that its main industries were commercial fishing, packing
plants, and other associated fishing services. Indeed, Point
Roberts' fishermen were pioneers in the development and use of

1 By 1905, there were already more than forty

the "fishtrap".
such fishtraps in operation off the coastal waters of Point Ro-
berts. The town also boasted a growing farm industry producing

many specialised crops and seeds as well as dairy products, eggs



and fruit. In essence, the agricultural and fishing economies
were interdependent as the fishermen boosted their income through
farming while farmers were apt to supplement their revenues by
fishing.

It is interesting to observe that the Fraser River gold
rush of the 1850's first sparked the development of a small set-
tlement on the Point Roberts peninsula. However, the failure of
the gold rush brought the town to a hasty end. In 1856, Point
Roberts was declared a military reserve, a measure that was in
part dictated by the continuing controversy over ownership of
the San Juan Islands.

Although neither military persoﬁnei norvequipment ever
arrived on the peninsula, the declaration of the military reserve
certainly did arrest the social and ecopomic growth of the area.
During that period, the only residents at the Point were squat-
ters.12 Then, in 1890, the U.S. Department of the Interior began
to open the Point Roberts peninsula to settlers. This move was
taken under the authority of an 1884 Congressional law entitled,
"[An] Act to Provide for the Disposal of Abandoned and Useless
Military Reservations".13 For the first time, squatters would now
enjoy legal claim and security for their lands. In 1908, the
entire area of Point Roberts was opened for settlement, adding
new impetus for both industrial and agricultural expansion. Then,

in 1911, the Point Roberts Township was declared to exist and
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its leadership focused attention on road construction and the
assessment of local industry.

The community probably reached its zenith in 1913 with
the existence of the fishtrap industry, two canneries, several
stores, a school and a church.l4 As early as 1917, however, a
series of unfortunate events had cast doubt on the economic via-
bility of the town. For the once-plentiful and seemingly unli-
mited supply of salmon had gradually been shrinking. It is ge-
~ nerally believed there were three causes for this distressing
phenomenon. First, Canadian authorities had begun rock-blasting
up along the Fraser River during the construction of their rail-
way tunnels. The force of the explosions involved p:oduced.the
Hell's Gate rock slide of 1913. The ecological repercussions of
this rock slide were severe - the slide effectively eliminated
the spawning runs of the salmon furdyer down the Fraser River.
This disaster, together with the dams being constructed along the
Adams River, created havoc for the spawning salmon population 15
and thus reduced the salmon catch for fishermen.

Second, the unregulated and unsupervised fishing prac-
tiqes carried out by American and Canadian fishermen in the Puget
Sound area further contributed to the exploitation and gradual
depletion of the salmon colony.

Finally, an influx of "alien" fisherman had contributed

to the overfishing of the area. It was reportéd in 1917 that, of
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the $12 million worth of fish taken from the region, at least
$8 million or two~thirds of the total amount had been caught by
fishermen other than Americans or Canadians. The majority of
these alien fishermen were sent from the southeastern European
countries. 16 ‘
By 1929, two the major canneries in Point Roberts had
either relocated or closed as a direct or indirect result of the
depleted fishing catches. But the most devastating blow to the
local economy was to be administered in 1934. It was in this
year that the Washington State Fisheries Board introduced legis-
lation that effectively declared illegal such fishing devices as
the fishtrap. This decision, labelled "Initiative Seventy—séven",
had a far more éerious impact on the community than even the de-

Y por without the fishtraps, the core of

mise of the canneries.
the Point Roberts community was lost.

The official explanation for the legislation introduced
by the State of Washington was the declining annual yield of
salmon. However, Canadians had complained bitterly throughout
the prior decade about the indiscriminate fishing practices
and techniques employed by Americans. These complaints revolved
around the use of such devices as the fishtrap. That these de-
vices had long been outlawed in Canada may suggest that "Initia-
tive Seventy-Seven" was enacted by tﬁe State Legislature for

reasons of fair play and political appeasement as much as for

the ostensible ecological necessity.
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The outlawing of fishtraps triggered the demise of the
fishing economy and this in turn unleashed a chain reaction of
events. Since the fishing industry provided the main source of
employment, most residents were compelled to either change jobs
or move away. A minority continued to fish with alternative
fishing techniqueé, however, the population experienced a sharp
decline as‘is indicated by a fifty percent [50%] drop in school

enrolment between 1932 and 1934. 18

The agricultural community
similarly tended towards collapse. Small-scale farm operations
undertaken by Point Roberts farmers, no longer supplemented by
fishing income, found it more difficult to compete with the lar-
ger acreage and superior equipment of farmers in nearby locali-
ties. That Point Roberts' soil was generally of poor quality
only accelerated the demise of farming. In the midst of the de-
pression years, the Qrohibitive éosts of transporting goods out
and supplies into the community, some twenty-five miles through
Canada, eliminated the markets for its specialised crops. It was
not long before the U.S. federal government discontinued mail
delivery by boat, thereby removing an economical means of trans-
porting goods in and out of the town. Finally, it should be re-
membered that the agrarian sector of the Point had always been

a supportive industry. Faced with the loss of the important sup-
plementary revenues that the now-suffering fishing industry had

once provided, the small-scale farmer could not survive. To make
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matters even worse, the responsibility for road constuction and
maintenance was taken out of the hands of the township and placed
under county control. This deprived Point Roberts residents of
yet another source of employment.l9

It was clear that Point Roberts had entered a new era of
its existence. The old era had lasted from the late 1800's to
the late 1920's. This chapter in its history had symbolised the
orientation of the community towards the east, west, and south,
as Point Roberts looked beyond its natural coastal boundaries
towards the United States. But with the erosion of the fishing
and agrarian éectors of the economy, Point Roberts evolved grad-
ually to take a northward perspective out of the necessity of
increased trade and §ontact with Canada. It had not been until
the end of World War I that an easily accessible road into:CGanada
existed; Prior to that time, boats provided almost the exclusive
means of travel to and from the Point. But with the virtual a-
bandonment of all the commercial port facilities, the boat was
no longer a reliable or convenient means of outside access. It
was only natural then that the primary access to Point Roberts
from tﬁe U.S. would shift.to the road running through Canadian
territory.. |

The old era represented a self-sustaining and prosperous
community rich in pride and tradition. The nature of the new era

was uncertain. It was apparent that the future of Point Roberts



was jeopardised with the collapse of ‘its economic base. The town
had experienced first-hand and in great measure the fragility-of
its livelihood and its vulnerability to extra-local actions and
decisions. The once-thriving community could no longer continue

to survive in its relative obscurity.

[3] The Northern Invasion

It had become plain that Point Roberts no longer enjoyed
the economic base to sustain the community. It was not just a
matter of becoming progressively poorer that imperiled thé town,
but the self-sustaining character of the Point was also fading
gradually. The residents felt threatened not just by economic
hardships, but further by the potential dissolution of their
proud community. In the 1940's, while the surrounding communi-
ties enjoyed prosperity through commercialisation and urbanisa-
tion, Point Roberts was in the midst of a continuing decline in
its economic health. During the 'férties, the effects of the
crippled economy were becoming more obvious. Moreover, the ef-
fects of material deterioration were exaggerated by the geogra-
chic peculiarity of the Point.

One striking example of the problems of this isolation
was the absence of any medical facilities in the community. U.S.
doctors were reluctant to travel to the Point owing to the com-

plexities of customs regulations when crossing the border. Mean-
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while, Canadian physicigns were only permitted to respond to
emergency cases as State of Washington medical regulations barred
Canadian doctors from establishing full-time practices in Point
Roberts. 20

Further, skilled American tradesmen and even general la-
bourers would be careful to avoid Point Roberts. In order to
reach the Point, they would have to obtain a customs escort to
be able to bring their tools and other equipment through Canada.
Otherwise, they would have to incur the extra costs of shipping
by a bonded truck. Special arrangements needed to be made with
respect to customs inspection and‘clearance in the transporta-
tion of all goods and materials crossing the border. Canadian
customs' "in transit" regulations required that all goods be
sealed while being transported from American territory through
Canada at Point Roberts. Hence, these special arrangements had .
to be made at both border crossings.21

Point Roberts was also described as a "lawless" community
since it had little police protection. Whatcom County had pro-
vided only one police official to patrol the entire Boundary Bay
area. This did little to satisfy residents' demands for some
greater measure of police presence.

The collapse of the main industries of Point Roberts hed

served to sever the mechanisms that supported commercial life
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and exchange with areas to the south of the Point. The effect
of these restrictions was to make Point Roberts a prisoner of
customs and immigration regulations.

As early as 1950, an editorial in a Whatcom County news-
paper reported that the Canadian press had twice in the previous
seven years suggested that Point Roberts be ceded to Canada. It
was further reported that the citizenry of Point Roberts - ninety-
eight per cent [98%] American - would tolerate no such surrender
of their national identity and affiliation. 22

In 1951, the newly-formed Point Roberts Chamber of Com-
merce reguested that a group of experts from the University of
Washington consider the growing difficulties encountered by the
community. One of the pfimary recommendations issued by this
study group called for "thevappointment of a special internation-
al commission to‘make a thorough study of all of the possible
solutions to this problem".23 In the same year, a Washington
State Congressman recommended to the International Boundary Com-
mission that a special sub-committee be appointed to investigate

the problems of the Point Roberts peninsula. 24

In 1952, the
Whatcom County Board of Commissioners were given to describing
Point Roberts as an "orphan problem child" in their brief to a

Joint Fact-Finding Committee of the Washington State Legislature.25

The County complained that the costs of maintaining and building
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roads in Point Roberts were prohibitive, as a consequence of the
distance-involved in the regular transport of equipment, materials
and labour to the peninsula.

A distress signal was therefore sounded in the early
1950's. This signal warned of the emergence of a new era in the
history of the community. Already the Point was becoming an in-
creasingly popular Canadian tourist resort and it was the toﬁrist
trade that provide the community with its chief source of reve-
nue. This new industry infused new economic life into.a dying
town and reversed a long period of decline. The Point benefit-
ted from all the requisite elements of a vacation retreat. The
moderate climate was such that Point Roberts received only one-
half of the seasonal rainfall that fell on the Vancouver area.
Point Roberts had extensive beaches and these served as a magnet
for the crowds that would flock to region. It must be understood
that Point Roberts was located in the heart of the most densely
populated and highly industrialised sectors in western Canada.
Not only had the northern invasion begun, but the economic frail-
ty of the community prevented it from mobilising any immediate
resistence to this development.

While it had taken the collapse of the fishing and agra-
rian sectors of the local economy to herald a new era in the his-
tory of Point Roberts, it took a combination of other factors to

bring this era to full maturity. In 1956, the government of Bri-
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tish Columbia announced the construction of a $30 million, four
lane, air-conditioned tunnel under the south arm of the Fraser
River at Deas Island. Upon completion of‘the tunnel in 1959, the
Point Roberts peninsula was now within easy and convenient access
to the Vancouver and outlying regions. Point Roberts's newly-~
acquired accessibility was confirmed by statistics compiled by
the U.S. Bureau of Customs statistics. In 1950, 50,959 passenger
vehicles had entered the Point. This figure skyrocketed to some
170,505 vehicles in 1960. By 1965, over 220,000 vehicles found
their way into Point Roberts on an annual basis. 29

Of greater importance to the survival of the community as
a social entity were the increasing numbers of Canadians taking
residence, rather than merely visiting, in Point Roberts. 1In
1953, by means of a reciprocal agreement, the State of Washington
enacted legis;ation whereby Canadians were permitted to own pro-
perty in the State of Washington.27 Throughout the late 'fifties
and well into the 'sixties, Canadians found Point Roberts an
attractive real estate market. In comparison with Canada, both
property taxes and annual assessments were far lower at the
Point. As one Point Roberts historian noted, "...retired farmers
became real estate salesmen and Canadians snapped up lots". 28
It was not long before more than half of the residents of Point

Roberts were Canadian.



The new era had begun, and with it came a new econcmy.
This material transformation would be founded upon the notion of
Point Roberts as a retirement and recreation community. But for
the residents of Point Roberts, the issue was more serious than.
a question of identity. The new era would alter in a fundamén—
tal way the residential composition of the‘community. Of the 326
permanent residents in 1969, 151 were Canadians, 132 were Ameri-

cans, and 19 enjoyed dual residency.29

The remaining populace
was neither Canadian nor American. It is interesting to observe
that most of the American residents were employed within the con-
fines of‘the community. Conversely, the vast majority of Cana-
dian residents were employed outside the Point and almost entire-
ly in British Columbia. 3°
It is also worthy to note that it was very difficult to
determine the precise number of "permanent" Canadian residents
at the Point. It is illegal, for technical reasons, to reside
at the Point without a special visa. Many "permanent" Canadian
residents, for whatever reasons, choose to live at the Point
without a visa. 31
In the meantime, Point Roberts had developed into an
extremely attractive vacation area for Canadians. By the close
of the 196Q0's, there were approximately 3500 summer residents

at the peninsula. Indeed, eightyfive percent [85%] of the 1,600

owners of real property inside Point Roberts were citizens of
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Canada. 32

But gpart from permanent and summer residents, Point
Roberts was being overwhelmed by tourists, visitors and vacation-
ers from its northern neighbour. In the summer months, the pop-
ulation of Point Roberts would increase tenfold. Further, on
holiday weekends, the number of tourists spending time in Point
Roberts would run into the tens of thousands. A tourist city
was effectively created under those circumstances.

Scenic beauty, however, was not the only feature of Point
Roberts that induced visitors to pass through the community.
Complimenting the aesthetic appeal of the peninsula, Point
Roberts' taverns were thriving under'thé lure of a burgeoning
Canadian clientele. Since the Point fell under the law of the
State of Washington, taverns could remain open longer in the eve-
nings than could similar establishmenté in Vancbuﬁyer. Another
comparative advantage of Point Roberts was that British Columbia
prohibited the sale of beer on Sundays without the accompanying
purchase of a meal. This measure of "prohibition" did not exist
in Point Roberts under State law. Aside from the tavern trade,
the Point Roberts movie theatre did roaring business. Unlike
the more prudish movie houses in Canada, "triple X-rated" adult
films and magazines were not forbidden in Point Roberts. Although
the phrase "everything is permitted" was not necessarily the motto of
Point Roperts and its residents, the town nevertheless became

one of the favourite Canadian entertainment centres. Others viewed



111

the Point as a nearby "Tijuana". 33

The drastic population fluctuations placed terrible de-
mands and strains on the supply of essential services. Almost
overnight Point Roberts would transform into a very complex com-

munity.34

For example, electricity would be supplied to the town
by British Columbia Hydro. However, since the Canadian authori-
sing statute prevented the direct export of such ser&ices, it was
done through a franchise on béhalf of the United States Puget
Sound Power and Light Company.3sps a.result, if a repairman was
required, a Canadian serviceman could not be summoned. Instead,
a technician would have to be sent from Whatcom County in the U.S.
There was another reason preventing Canadian repairment from ser-
vicing the Point. American labour laws barred Canadians from
working at the Point without special permits. Hence, irrespect-
ive of the actual repair needs involved, the most difficult
problem arose in finding the necessary assistance in the event
no American could be found in the Point to perform the task. -°
Since telephone service was provided by the B.C. Tele-
phone System, residents of Point Roberts were not listed in the
Whatcom County telephone directory. Instead, they were listed
in the B.C. directory. Further, although Point Roberts is part
of Whatcom County, telephone calls placed between Point Roberts
and other areas inside the country were considered long-distance.
It is amusing to note that in B.C. it was toll-free to call any

point in the lower Canadian mainland from Point Roberts, in a



range from White Rock to Vancouver.
If a person was arrested at the Point, the accused had
to be transported by the costly means of air or sea to a holding

cell in the U.S.. Extradition proceedings made it too compli- .
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cated a procedure to transport the person back to the U.S. through

Canada. Further, there were no major food outlets in Point Ro-
berts at the time. The nearest source of food and other neces-
sities was to be found in Delta, B.C.

By the close of the 1960's, the tourist era had forged
a new identity for the community. Yet the intangible notions
that gave substance to the ideal of the community remained un-
alEerea and undiminished. The dilemma of Point Roberts that its
residents had perceived twenty years earlier had only intensi-
fiéd. It was not strictly the day-to-day consequences of its
dependency on Canada that provoked the most anxiety. It was the
fact of the northern dependency itself that disturbed residents,
for it posed a serious threat to community autonomy as well as
its continuing status as an American town.

The problem of Point Roberts was very much a two-edged
sword. On the one hand, dependence on Canada had provided a
desperately-needed econocmic base to a once-dying community. On
the other hand, the depth of this dependency implied a loss of

control over the shape of the Point's future. The geographic
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fate of the community was irrevocable. This “"manifest destiny"
of the POint prevented any convenient solutions to the emerging
consequences of massive residential expansion and the: frenetic
pace of a recreation and entertainment economy.

If the storm warnings of northern dependency had first
been noticed some twenty years prior to the arrival of the I.J.C.
in 1971, some attention should be given to account for this
delay in finding some solutions to the problems of the area.
'In the early 'fifties, the question was raised as to whirh go-
vernment or level of authority would assume some responsibility
for the survival of Point Roberts. Thié same. fundamental ques-
tion was essentially that;put before the International Joint

Commission when it was handed the reference in :1971.

[4] Mobilisation for a U.S. Sclution

It has already been mentioned that several local and
extra-local groups had begun, in the early 1950's, to demand
recognition of the plight of Point Roberts. By the end of that
decade, additional groups and authorities had mobilised in an
attempt to find solutions to the boundary-related problems and
in general to help revive a sagging economy. In November of 1958,
for example, the Point Roberts Harbour Committee was formed. It

was the purpose of this body to lobby for an adequate-harbour for



Point Roberts and to "generallv educate county, state and federal
authorities of the econcmic plight of the Point and its growing
dependence on Canda".37

The: Committee's quest for an adequate harbour was predi-
cated on the assumption that the formation of a stable economic
base was the only means of ensuring that Point Roberts would
survive and prosper. With the full support of the Point Roberts
Township Supervisory38the Harbour Committee called upon the U.S.
Army Corps of Engineers to conduct an economic survey of the
proposed harbour project. This survey was also to provide a
feasibility study with respect to the commercial potential deri-
ving from the creation of a suitable harbour. However, the har-
bour project failed to materialise despite the positive recom-
mendation of the Corps of Engineers that such a development would
be justified at the cost of $3 million. It was the lack of such
necessary funds that docomed the project. Before the U.S. would
provide federal assistance, it was necessary for the Point Roberts
officials to obtain matching funds. Unfortunately, the legal
sponsor of the project, the Port of Bellingham, withdrew its
sponsorship on the grounds that‘it did not have the financial
resources to fund its share [$1.2 million] of the harbour deve-
lopment. 39

The Whatcom County Board of Commissioners refused to

assume the sponsorship of the project for the same reason - lack
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of the necessary funds. But the County also arqued that, in any
e&ent, the Point of Bellingham would have sole jurisdiction over
the harbour project. 40 At the State level, government officials
rejected point-blank all proposals for State sponsorship. Point
Roberts was simply not an urgent theme of State economic reflec-
tion.

Other avenues of devlopment were also explored by local
officials. It was believed that if Point Roberts were declared
eligible for State assistance under the Area Redevelopment Act,
the State government would be much more amenable to proﬁide
funding for existing and pending projects. However, in reply to
the official application, Point Roberts' authorities were required
to propose economically-feasible projects that would create spe-
cific long-range job opportunities. Moreover, Point Roberts was
obliged to demonstrate that the sought-after designation of
redevelopment eligibility would benefit not just the local com-
munity but the general economy of that part of the state. 41

But by 1962, Point Roberts was no closer to qualifying
under thé Area Redevelopment programme, or for that matter for any
other government-assistance, than it had ever been. In the ab-
sence of any feasible development project, such as the harbour
plan, the community could not give any reasonable guarantees of

long-range employment benefits. In addition, there was almost
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no chance that Point Roberts would be able to produce the local
contribution of funds necessary to qualify the town for outside
assistance under the strict criteria of the Area Redevelopment
Act. Further, it was a policy of the Area Redevelopment Admini-
stration that no area less than a county [in extent] could be
designated for assistance under the authorising Act.42It‘was thus
becoming evident that neither the County of Whatcom nor the State
of Washington authorities were willing to produce the fihanéial
resources required to revitalise Point Roberts.

It was only to be expected that the lack of co-operation
from the Port of Bellingham in initiating the harbour project,
coupled with the denial of funding from county and state offi-
cials, géve rise to much indignation on the part of Point Roberts
officials. Although the Point had been making substantial con-
tributions to the Port of Bellingham's annual revenues through
tax assessments43[and it continued to do so], the Port was not
willing to commit the necessary funds. In 1961, the Whatcom
County Assessors cancelled the agricultural status of the Point
Roberts farmlands and this increased tax assessments on Point
Roberts property by a substantial amount.44 While the County ap-
plauded the efforts of Point Roberts to rebuild the town's eco-
nomy, it steadfastly refused to provide any direct aid. Indeed,
the County stood to reap significant tax advantages as more and

more of Point Roberts' lands were subdivided and sold to aliens.



While recognising the unique situation of Point Roberts, the
State of Washington took the view that the problems of the area
did not fall Qithin the purview of any existing legislation or
programmes. If solutions were to be found, they would have to
be provided by some other level of governmeﬁt - most likely that
of the federal government.

The township's aépeal to federal authorities brought yet
another sympathetic although unproductive response.45 In 1962,
the Washington State Grange submitted a resolution to the U.S.
House of Representatives reguesting that "...all possible Federal
assistance...be extended to Point Roberts to aid in solving [its]
>problems, both through the enactment_of appropriate legislation
by Congress and through the more effective administration of
existing laws by the President...”. 46

The only concrete reaction to these demands was an allot-
ment of funds to conduct an economic survey. The resulting
study, entitled "An Economic Outlook of Point Roberts and Ef-
fects of a Proposed Harbour",47 required more than three years
to be completed. When the report was published finally in 1965,
it was evident that it was founded upon the assumption that the
proposed harbour project was assured of construction. Since this
was not consistent with the real circumstances of the harbour

proposal, the report proved to be of limited relevance and use.

Nevertheless, the report helped to identify border problems as
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the chief reason for the lack of development in the local econcmy
of Point Roberts. In particular, the report found that various.
border restrictions regarding employment opportunities, commodi-
ty transportation, and year-round Canadian residency as the pri-
mary sources of economic instability. It was also perceived
that the uncertain future of the Point.discouraged private in-
vestment and long-range planning.

During the 1960's, county, state and federal authorities
cqntinued to debate the matter of which branch or level of go-~
vernment held ultimate responsibility for solving difficulties
present at the Point. - As one Congressman stated, "...if the
problems faced by the people of Point Roberts are to be solved,
some level of government is going to have to develop a specific
proposal and it will have to be backed up with special legisla-
tion". The real question of course remained as to wﬁich level
of government would actually take the initiative and, just as im-
portantly, what would be the nature of this "special legisla-
tion". 48 |

A growing sense of alienation from all levels of govern-
ment had come to reinforce the residents' insular perceptions.
Frustration grew within the community as negative or dilatory
government responses had not contributed to the solution of the
very substantial problems besetting the Point. In 1963, for exam-

ple, the Point Roberts school closed in the face of declining
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enrolment as only ten students remained in grades nine to twelve.

community institution as well as the disappearance of an impor-
"tant town symbol. All the Point Roberts students would now be
required to make a daily fifty mile round-trip to Blaine, Wash-
ington.49

The Canadian position toward Point Roberts had remained
clear and for the most part unequivocal: Point Roberts was Ameri-
can territory. The adjacent Canadian municipality, Delta, as
well as the Provincial Government, argued that it was not Cana-
dian responsibility to supply services such as electricity and
water. Most of the relevant legislation or government policy
expressly prevented the export of such services. It was undoubt-
edly an important factor in the stance of the Canadian govern-
ments that were reluctant to provide such services and utilities
as long as Canadian residents at the Point were paying American
property taxes. The argument followed that only U.S. citizens
are allowed to vote on money by-laws. As a result, the minority
of two hundred U.S. property-owners could dictate the taxes to be
levied on the two thousand-plus majority of.Canadian property-
owners. Similarly, the American residents could dictate the
amount of money to be spent by the community. 50

At least one American newspaper implied that the reluct-

ance of Canadian authorities to make certain concessions was an
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example of overt Canadian nationalism. In response to such

criticism, both provincial and municipal politiéians rationalised
their views by declaring that any such concessions might set a
dangerous precedent for the export of their.natural resources.
Regardless of the particular arguments offered, neither the Muni-
cipality of Delta nor the Province of British Columbia would give
any assurances of assistance without a reciprocal commitment by -
Point Roberts to limit the growth of its population. It was
feared that, once Canadian supplies and services began flowing
south to the Point, thgre would be an incessant and increasing
demand for additional supplies.

Trappedin the middleof this stalemate, of course, were
the residents of Point Roberts. On one side, each of the U.S.
county, state and federal authorities confessed their respective
inability to resolve the plight given the absence of the appro-
priate legislative and policy provisions. None of the various
levels of government were willing to take the first step towards
addressing the unique problems of the Point. On the other side,
the intransigent positions taken by Canadian authorities Earred any
co-operative remedies to the situation. Mearmhile, the putative dbject
of this debate, the Point Roberts Township, lacked the funds and
resources to deal with the evolving problems. Towards the close

of the 'sixties, the common perception of community residents was

that further attempts to persuade the U.S. authorities to adopt a



_a unilateral solution would be futile.

[5] Mobilisation for an International Solution

The realisation that an international solution would be
necessary evolved out of the seeming absence of any serious al-
ternatives. However, this was not a novel perception of the
situation. Since the early 'fifties, intermittent discussion
had been éiven to the idea of convening an international inquiry
into the dilemma of Point Roberts. 1In 1950, it was reported the
State Department in Washington, D.C., had given this suggestion
the "cold war treatment”". Meanwhile, the Canadian Department
for External Affairs would have been willing to entertain some
sort of investigation by a joint committee of the two governments.
Similarly,Ain 1951, a group from the University of Washington
had concluded that an international commission was required to
resolve the complex problems of Point Roberts. Later, in 1961,
the Point Roberts Township Supervisor requested formally that
the dilemma facing the community be placed on the agenda for the
next meeting of the U.S.-Canada Committee, a body comprising
both M.P.'s and Congressmen. >3

Throughout the l96015, the call for international co-op-
eration was promoted by Point Roberts. Indeed, the notion of
binational support produced a myriad of possibilities for the

development of the community. One particular suggestion had been
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put forth by the Point Roberts Harbour Committee. The Committee

proposed that a national or iﬁternational'park be crea%ed in the
i1 Samoan Islands in the Pacific.
In its submissions to the Department of the Interior of the
State of Washington, the Harbour Committee conceded that its pro-
posal might require a change in the "political status" of Point
Roberts. However, if such a éhange were demanded, it would be
made temporary "until such time as Point Roberts has achieved
econcmic independence and stability".54 These efforts of the
Committee did succeed in acquiring sﬁpport from some officials,
including a local Congressman?SThe Secretary of the U.S. Depart-
ment of the Interior nevertheless reported,:in 1966, that his
office was "unable to recommend the establishment of a national
or international park in the area".>® This refusal to proceed
with the Committee proposal waé reinforced bythe response of
the Interagency Committee for Outdoor Recreation in Olympia,
Washington, which advised that the proposal was beyond the scope
of the department.57

In 1964, another suggestion was advanced first in a local
magazine article, calling for Point Roberts to be designated a
"freeport" similar to those existing in other border cities around
the world, e.q. Monaco.58,It wés claimed that Point Roberts could

offer natural scenic beauty, an enormous potential for recreation

and entertainment, and further act as a natural "magnet" attracting



vacationers and tourists from the dense Vancouver area. This

initiative would have attracted an influx of private capital
and have enabled authorities to plan the orderly development of
the community. This proposal was lent support by a study on the
econcmic problems of Point Roberts conducted by H.W. [Fred] Zit-
tiér in 1969.59This report concluded that by designating the
area a "Duty-free International Port", it would become feasible
to-creéte a base industry that would foster the growth of an
economic infrastructure in Point Roberts. The presence of a
stable econcmic base and its multiplicative properties would
have produced enorméus employment opportunities and a solid tax
base for the survival and expansion of the town.

A variation on the "freeport” scheme was suggested in a

1969 news itanﬁo

This latest remedy propoéed the development of
Point Rcoberts into an internationalised site for a new Pacific
North International Trade Fair. This would effectively replace
the old Washington S$tate International Trade Fair which had
previously failed to "meet the region's needs for a great busi-
ness and industrial showplace for foreign buyers or sellers." 61

The proposed development of Point Roberts into a "free-

‘port" or an international trade site or some variant on this

theme made sense for several reasons. First, Point Roberts is
a short travelling distance to Vancouver, one of the most indus-

tialised cities in western Canada and which also boasts the
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_ second largest port in Canada. Second, while the Point Roberts
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peninsula evolved into a residential and recreational community,
considerable commercial and residential development had been
undertaken in the immediate area north of the international boun-
dary. Toward the end of the 1960's, the region known as Tsawwassen
was transforming into an exclusive residential suburb of Vancou-
ver. Third, and perhéps most significantly, the Pacific side of
the Canadian community was in the planning stages of the develop-
ment of Canada's largest superport, the Robert Banks Superport.
It seemed only naﬁural that the American community of Point Ro-
berts would become an integral part of the Robert Banks Project.
This idea was supported by Decker in his 1965 report, "Econcmic
Outloock for Point Roberts and Effects of a Proposed Harbour".
The end of the 'sixties also witnessed several interest-
ing changes evolving within thevcommﬁnity infrastructure itself.
New organisations with broader bases of support took shape and
gathered a variety of allegiances. In 1968, the Point Roberts
Community Association was organised to consider community needs,
investigate the possibilities of community development, and
strive towards an international approach to solving the difficul-
ties of Point Roberts.62 The membership of this organisation was
not restricted to the local citizenry - its officials included
both Canadians and Ameriéans residing at the Roint. Furﬁher,

governmental "districts" were established to act as important
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liaisons for communication and co-ordination among community,

governmental and private agencies. The water, fire,and parks
districts developed quickly in areas where “community autonomy
had been weakened and where federal, stéte~andicounty levels

of government had failed to address pressing needs of the commu-
nity. 63

The community structure at the Point had established
a viable defence system for the protection of local interests.
This unified movement was also dedicated to the task of illumi-
nating the plight of Point Roberts for all extra-community au-
thorities to see. In 1969, a Memorial was sent to the U.S. fed-
eral government in Washington, D.C., endorsed by almost every
section of the community; This petition called upon the U.S.
federal government "to take whatever action necessary in order
to hold a joint conference with the apporpriate representatives
of Canada in order to discuss the problems of Point Roberts".64
It was proposed to establish a commission of representatives
of U.S. federal, state and county governments, their counter-
parts from Canada, and the residents of the community.

However, at the end of 1969, the last surviving official
community institution was closed. Whatcom County decided to dis-
solve the Point Roberts Township and transfer its functions to
the county. Hence, the close of the Township Council represented

the demise of another community symbol that had stood as an
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identifiable and collective voice in the regional political

structure.

Nc single cvent brought the Point Robcrﬁs dilemma, as
perceived by both the community and the governmental authorities,
to a visible climax. However, a new threat, yet to be mentioned,
had been gaining more and more recognition. Since Point Roberts
has no rivers or lakes to provide a fresh water supply, it must
instead rely upcon a single source of potable water - ground wells.
There were-a total of seven such wells serving the entire Point
Roberts peninsula. Two of those wells ran dry while the others
had begun yielding increasingly less water.65 With the massive
influx of thousands of summer residepts and tourists, the demand
for an adequate supply of

This problem of water resources was undoubtedly the most
controversial issue in the entire community.66 The adjacent
municipality of Delta, B.C., and the B.C. provincial government
both refused to export drinking water for the same reason they
refused to export other natural resources - it went against exist-
ing law or governmental policy to export resources to a foreign
territory in this particular context. In addition, as mentioned
earlier, it was believed that any such exports would establish a
dangerous precedent for the export of other natural resources.

The water resource problem eventually became so severe £hat
Whatcom County found it necessary to place a moratorium on the

construction of new buildings at the Point. It became necessary
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exorbitant costs. A related concern was that in the absence
of adequate water supplies, there was little hope in having
aAbadly—needed sewage system built.

Following twenty years of community callé for attention,
an increasing nucleus of support had been amassed. This sup-
port included the local Congressman, members of the Washington
StatetLegisquure, and M.L.A.'s from the Province of British
Columbia aﬂd who together sought to find some mechanism for the

resolution of thé:eternal plight of Point Roberts.t’

Finally, in
April of 1971, the federali governments of Canada and the United
States agreed. "whether out of sincerity, curiosity or, despara-
. .08 - . . i L . .
tion®, to ask the International Joint Commission to investigate

and report on the problems besetting the residents of Point

Roberts. 69

[6] Summary

For a community of its negligible size, Point Roberts
has a long and curious history. The unique nature of its prob--
lems and the dilemma as it was perceived by its residents were
attributable to the community's peculiar gecgraphic, socio—-eco-
nomic and political characterisitics. The plight of Point Ro-

berts: encompassed much more than the mobilisation of a community
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in pursuit of those daily conveniences that are taken for granted
in almost every other town: adequate water supplies, sewagé st—
tems, health and medical services, and elecfr‘city. These various
problems, amongst others, were not the source of the basic dilemma
as has been too often assumed. At best, these irritants were
merely the focal point of the residents' long and sometimes bitter
struggle to retain their identity, to retain what they perceived
to be their right to live in a prosperous, but more importantly,
American community.

The tortuous history of the community made its residents
acutely aware of their vulnerability to the outside world. Point
Roberts * had strgggled to forge a series of local alliances
that united the town into a formidable vanguard of community in-
terests. . A ccmmunity defence system had been devised to counfer
any extra-local action that threatened Point ﬁoberts and the in-
terests of its residents.

THus the arrival of the I.J.C. heralded the beginning of
a new era in the history of Point Roberts. The residents of this

community were fully determined that this era not be the last.
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IV. THE CONDUCT OF THE REFERENCE

If the community is traumatized, it immediate-
ly galvanizes into a powerful, united, reaction-
ary force...l

When the I.J.C. arrived in Point Roberts, it was cbvious
that it would have to contend with a wide array of interests.

In 1971, there were approximately 350 permanent residents
living on the peninsula, less than half of whom were U.S..citi—
zens. There were about 3500 seasonal residents, the vast major-
ity of which were Canadian. In addition to these permanent and
semi-permanent community~dwellers, the Point attracted thousands
of tourists and vacatiocners on the summer weekends and who came,
for the most part, from the Vancouver area. In addition to the
concerns of the residents, there were no less than six varving
jurisdictions of government directly involved with the problems
facing the Point Réberts peninsula. As the Commission investi-
gation progressed, the circle of interests that would be affect-
ed by the presence of the I.J.C. would widen dramatically.

As a consequence, it is not possible to account for each.
concern that would in some way bear connection to the investiga-
tion conducted by the Commission. Similarly, it would be useless
to review every conceivable remedy, solution or idea proposed

to alleviate the persistent and distfessing problems of the town.
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Instead, it will be the goal of this chapter to elucidate the
general framework within which the I.J.C. undertook its inquiry.
Further, the results of the Commission's studies and the communi-
ty reaction to these findings will be given serious study.

It shall become apparent that by the time the Commission
terminated its'work, the investigation had raised further ques-
tions, polarised various local and regiocnal factions, and ulti-
mately left tﬁe pfoblems of the community and its residents un-
resolved. The unsuccessful bid of the Commission to alleviate
the plight of Point Roberts residents must be analysed from a
a variety of perspectives. . |

The community of Point Roberts was extremely protective
of its local interests. To gain the respect and confidence of
this tightly-knit community, the Commiséion would neéd to pay
close attention to local fears -and anxieties while making certain
that the residents understood the nature and purpose of the
Commission's investigation into their affairs.

Meanwhile, each governmental level in Canada and the
United States had a stake in the future of Point Roberts. It
was the responsibility of the Commission to recémmend which prob-
lems regquired urgent attention and which particular authorities
would be obliged to deal with specific sets of needs.

The overall task confronting the I.J.C. would be consi-

dered difficult by any standard. However, the Commission made



its task all the more difficult by devising an unworkable opera-
tional framework within which to conduct the inquiry. It was
the nature of the approach taken by the Commission that may have
-undermined its objectives from the very beginning. Rather than
break down the dilemma of Point Roberts into its component prob-
lems, the Commission sought to transcend the stalement through
the discovery of a "general" solution. This general solution
consisted of the proposal to create a vast international conser-
vation area. Immediately upon the.release of this proposal,
however, the overwhelming majority of the residents affected

by the recommendations rejected it in the strongest terms. It
is now plain that the Cormission proposal was dismissed for rea-
sons that bore no relation to the actual merits of the conserva-

tion idea.

[1] The Community's Perception of the I.J.C.

Tt is difficult to evaluate the reaction of residents
to the announcement on 21 April 1971 that the governments of Ca-
nada and the United States had jointly referred the dilemma of
Point Roberts to the I.J.C. for study and proposed solution.

It can only be assumed that the formal recognition, on an inter-

national scale, of the dilemma of Point Roberts produced a cer-
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tain measure of gratitude and relief. But the I.J.C. was very
much an unknown quantity. To the community of Point Roberts,

it was a matter of speculation whether the Commission was a
specialised mechanism designed to encourage and initiate inter-
governmental action or just another large bureaucracy motivated
by political expediency. Point Roberts, it should be remembered,
had already witnessed a multitude of studies and public pronounce-
ments restating the plight of its residents and which had produced
little if any substantial change. The community's struggle for
survival over the previous twenty years had made it realise that
the solution to its problems did not lie with a simple inquiry.
The leng. thy struggles of the community had also alerted it to
yet another potential danger. The only thing worse than an in-
adequate solution would be the impleﬁentation of an unacceptable
one. At-stake was more than the day-to-day consecqunces of living
in an American enclave. In the view of the residents, the dilem-
ma was essentially one of territorial and communal survival. The
econcmic collapse of the Point and the heavy influx of tourists
and seasonal residents from the north had laid the foundations
for the perceptiorn of the threat to comnmunity survival. 1If the
dominant concern was survival, then any solution would be obliged
to not merely maintain the existing rights and interests of the
community as a whole, but would further need to ensure the pros-

perity and longevity of the residents' homesteads. The residents
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had made it clear on several occasions that the only feasible
solutién to their dilemma would involve a general economic
rehabilitation of their community. This notion of econcmic
revival would furthér demand the sort of regulation and moni-
toring that would permit the community to control its own des-
t;ny. It would seem to be the view of the residents that such
a solution would, by its very nature, lead to the resolution
of its ruch-publicised and problematic daily living conditions.
But regardless of the reasons, the arrival of the I.J.C.
at Point Roberts was to be met with guarded optimism and geheral

apprehension.

[2] The Terms of Reference

On 21 April 1971, the national governments of Canada and the
United States submitted to the I.J.C. the Terms of Reference
for the Point Roberts case. The Terms of Reference specified
that pursuant to Article IX of the Boundary Waters Treaty, the
Commission was to study and recommend solutions to proﬁlems
created or magnified by the location of the international boun-
dary at Point Roberts. 2
The Terms of Reference noted specific problems at the
Point which were to be investigated. These problems were des-

cribed as follows:

[i] The application of the customs laws and
regulations of the United States and Ca-
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nada with respect to the transporta-
tion of goods, particularly perish-
able foodstuffs and tools and equip~
ment used in connection with the trade
or business of the person transporting
the same into and out of Point Roberts.

[ii] The regulations governing.employment in
Canada of residents of Point Roberts and
in Point Roberts of Canadian residents
in and around Point Roberts.

[1ii] Problems of health and medical service
including the following:

[a] Limitations in governmental health
insurance programs which operate to
deny compensation to residents of
Point Roberts.

[b] Restrictions on the practice of medi-
cine in the State of Washington which-
forbid Canadian physicians from prac-
tising in Point Roberts.

[iv] The existing arrangements for supply of
electric power and telephone service to
Point Roberts by Canadian utilities sub-
ject to U.S. laws and regulations.

{v] Present and potential problems related to
law enforcement in Point Roberts includ-
ing transportation of accused persons
from Point Roberts to detention' facili-
ties in the United States by way of Canada.

[(vi] Any other problems found to exist on ac=

count of the unique situation of Point
Roberts. 3

It was the purpose of the Zommission to recommend various
solutions to this litany of distress "and any other ways of im-
proving the situation".

Although the Terms of Reference gave a concise declara-

tion of certain difficulties present at the Point, it should be



repeated that these problems had existed for decades. Complaints
had been voiced concerning these same matters since the early
1950's. However, the precise tone of the Terms of Reference
suggests that the sources of the dilemma issued from the immedi-
ate concerns of application of customs and employment laws, the
lack of health‘and medical facilities, the supply of essential
services and the inherent difficulties of law enforcement. It
was clear that the residents of Point Roberts understood all
these matters as symptomatic of a more fundamental problem.

In addition, nowhere in the Terms of Reference was there
mentioned the supply of potable water, although this would later
become one of the most critical questions facing the community.
The water supply matter was a precondition to the related concern
for the construction of an adequate sewage system. During
the period immediately prior to the reference, questions had
arisen as to whether the water resource problem was being over-
stated. 4 Nevertheless, it was generally perceived to be the
most serious problem facing residents and became_therefore the
most vocalised issue.’ The water resource problem was not brought
to the attention of the Commission until the Commissioners them-—
selves conducted public hearings in the vicinity in’ December of
l97l.6 Although the Terms of Reference were sufficiently broad
to permit consideration of additional difficulties "found to

exist on account of the unique situation", this important omis-
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sion from the Terms of Reference suggests that the national go-
vernments did not have a complete grasp of the difficulties pre-

sent at the Point.

[3] The International Point Roberts Board

Regardless of its deficiencies, the Terms of Reference
did effectively reflect the immediacy of certain problems in
Point Roberts. It was then the task of the I.J.C. to construct
an operational and investigative framework within which the ap-~
propriate remedies could be found. It was at this preliminary
stage that the Commission would come to erect obstacles in the
path of its own investigation. These obstacles may well have
undermined to a significant extent the overall success of its
mission.

Although the Terms of Reference were submitted to the
I.J.C. in April of 1971, it was until 30 November 1971 that the
Commission announced the appointment of its advisory board -
The International Point Roberts Board [I.P.R.B.]. This advisory
board was instructed to conduct, through the appropriate agencies
and departments of Canada and the U.S., the necessary studies
and inquiries. Its general purpose was to advise the Commission
on all matters contained in the Terms of Reference. On the basis
of the I.R.P.B.'s investigation, the Commission would issue re-—

commendations to the national governments.



As with most of the I.J.C.'s advisory boards, I.P.R.B.
was pomposed of an equal number of members from Canada and the
United States. A co-chairman was appointed from each section.
The majority of the member of the I.P.R.B. had established car-
eers in the administrative field representing both the private
and public sectors. The Chairman of the Canadian Section, Dr.
Geoffrey C. Andrew, was the Former Executive Director of the
Association of Universities and Colleges. Other members of the
Canadian section were Lloyd Brooks, the Deputy Minister of the
B.C. Department of Parks and Recreation, and William T. Lane, a
solicitor for the Municipality of Richmond, B.C.. Mr. LAne was
also a Commissioner for the B.C. Land Commission. It is inter-
esting to observe that there was no appointee from the federal
government of Canada.

' The menbers of the American Section had similarly held
a variety of administrative posts. The Chairman, James W. Scott,
was retired from the foreign service and acted as a consultant
to the U.S. State Department. James M. Dolliver was the admini-
strative Assistant to Governor David Evans of the State of Wash-
ington. Other members of the American Section included Dr. Man-
fred Vernon, a professor of political science at Western Washing-
ton College, and Frank Baker, an alternate to James Dolliver.
Mr. Baker was the Executive Director of the Washington State

Hospital Commission.



It should also be noted that there was no appointee from
the éounty level on the American Section of the I.P.R.B.. This
might have proven to be a short-sighted decision by the I.J.C..
For irrespective of the nature of the solution to be recommen-
ded, Whatcom County would undoubtedly play an essential role in
the implementation and administration of any proposal submitted
to the national governments.

Perhaps another unfortunate decision made by the I.J.C.
was the failure to appoint anyone from withiin the community of
Point Roberts. There ié little question that a suitable candi-
date could have been found to provide an impartial assessment
of the situation. Such input could have given the I.P.R.B.
critical insight into the specific character and needs of Point
Roberts. The inclusion of a community resident might further
have helped the member of the Board develop a more informed un-
derstanding of Point Robefts beyond that otherwise obtainable

from public hearings and related inquiries. The inclusion of a

Point Roberts resident would further have provided the Board with

a valuable liaison with the community.
The residency of certain Board members is also a matter

of some interest. Most notably, James Dolliver, the Chairman -of

the American Section, resided on the opposite coast of the United

States, in Alexandria, Virginia. The remaining Board members

lived within a radius encompassing Olympia, Washington, and
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Vancouver, B.C..

While the competence, credentials and-sincerity of the
members of the I.P.R.B. cannot be assailed, the Commission's
decision to select the Board members itself may have been a
tactical mistake. If the residents were at all suspicious of
the I.J.C.'s initial presence at Point Roberts., then the I.J.C.-
approved composition of the Board may have reinforced local anxie-~
ties. The Commission's selection of Board members may well have
contributed to an aura of alienation that would alert the sensi-
tive defence mechanisms of the Community. The absence of any
Point Roberts resident on the Board may also have antagonised
the community.

Also present were various circumstances that may have
affected the outcome of the investigation in a more fundamental
way. Foremost amongst these was the absence of any funds allo-

cated by the national governments to the 1.3.c.7

for the investi-
gation at Point Roberts. The lack of allocated funds is not

an atypical circumstance of a Commission inquiry. Traditionally,
the I.J.C. relies heavily on the expertise, facilitieé, and other
résources and personnel from the various levels of governmental
agencies. For instance, as stated in the Directive given to the
Board by the I.J.C., "it is expected...that each member of the
Board will bring with him the experience, information and, to

some extent, the facilities in his department or agency so that

the best use can be made of available resources and unnecessary
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duplication avoided." 8

However, the Point Roberts investigation differed in many
respects from the usual types of studies conducted by the Com-
mission. In a fundamental way, the problems at Point Roberts
were connected intimately to the community - its history, its
residents, and its local and regional socio—economic and politi-
cal environment. As shall be discussed later in this chapter,
it was vital for the I.P.R.B. to appreciate the ;ensitive and
particular needs of the area. Similarly, it would be imperative
fof the community and its outlying regions to become thoroughly
familiar with thé activities of. the Board. Surely the achieve-:
ment of this :double-sided familiarisation process would have
been much advanced by the allocation of an operating budget so
as to permit a public liaison process. In the case of Point
Roberts, the traditional reliance of the Commission on intergo-
vernmental agencies was hopelessly inadequate. After all the
many years of waiting, it is somewhat tragic that this particu-
lar opportunity to resolve the problems of Point Roberts should
have run afoul of procedura; rigidities.

For a period of two and a half years following the I.J.C.'s

public hearings [ held in Vancouver and Point Roberts in December

of 1971], the I.P.R.B. was assigned to conduct its inwvestigations.
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During this time, the Board initiated several feasibility stu-
dies, solicited numerous letters of opinion, and contacted offi-
cials from various levels of government in the U.S. and Canada.
For example, in the initial stages of the inquiry, the I.P.R.B.
requested the U.S. National Park Service to prepare a study on
the feasibility of establishing a national park at the Point.
The Board f@%her initiated a joint study by the National Parks
Services of Canada and the U.S. to develop conceptual studies
showing how Point Roberts could be made the focal.parks system.
This system was envisaged to run astride the border and offer
environmental, recreational and long—teim developmental advan-
tages.9

Other studies summoned by the I.P.R.B. included the work of the
British Columbia Hydro and Power Authority in exploring the dif-
ficulties of supplying electricity to the Point. The U.S. De-
partment of Labour was also called upon to examine possible so-
lutions to the problems associated with the employment of Cana-
dians in and around Point Roberts. With further respect to the
problems enunciated in iﬁs mandate, the I.P.R.B. was in consulta-
tion wiih the following agencieé: the U.S. Departmentscf Health,
Education and Welfare; Justice; State; National Revenue; and
Canadian Departments of National Health and Welfare; Manpower and
Immigration, amongst others. In addition, various state and

provincial agencies were asked to give their counsel.
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Except by way of some general remarks, the results.of
these studies and consultations may best be assessed upcon the
actual examination of the I.P.R.B.'s reports. However, one of
the more interesting aspects of the Board demanding our atten-
tion involved the "low-key" profile kept throughout its inves-
tigative tenure. This épproach to the investigation was re-
flected in several ways. First, the Board failed to establish
an administrative office or headquarters at the Point nor did
it otherwise attempt to make its presence felt in Point Roberts.
Second, the Board issued few, if any, public statements on the
progress of its investigations [this is hot necessarily unortho-
dox in matters of a judicial or investigative nature]. To be
certain, unless one already knew of the I.P.R.B.'s investigation,
it is probably safe to assume that it would have been difficult
to surmise that the I.J.C. had authorised any study of the Point
Roberts reference.lO

The I.P.R.B. may have preferred to proceed in cognito
so as to facilitate a more efficient and objective inquiry. It
may, on the other hand, simply been a lack of funds that prevent-
ed the Board from making its presence more apparent, But, for
whatever reason, its low visibility proved disadvantageous in
the long run. Too many questions were left unanswered and too
many suspicions went unallayed. The community was kept very much

in the dark with respect to the operation of the I.J.C./I.P.R.B.



and the course of the investigation -into the plight of Point
Roberts. :After-all, it was the survival of a community and

its residents' way of life that was the ultimate objec£ of the
investigation. Yet the community had no idea whether the I.J.C.
was acting as friend or foe.

Interrelated with the issue of profile was the matter of
accessibility. It has been estimated that throughout the course
‘of its operation, the I.P.R.B. met no more than eight to ten
times.ll This circumstance may not have denied community access
to certain individual Board members, but it definitely restricted
communication with the Board as a whole. Undoubtedly, the varied
locations of the permanent residences of individual Board members
limited the ability of the I.P.R.B. to get together and deliber-
ate matters collectively.

Conversely, it may be argued that the available lines of
communication between the residents of Point Roberts and the
I.P.R.B were in faéf sufficient considering the graduality of
the fact-finding and information-gathering process. This may,
however, illustrate a crucial distinguishing factor between the
Point Roberts study and those more commonly conducted by the
I.J.C.. It may be assumed that the greater the technical orien-
tation of the study required [involving the compilation and ana-
lysis of scientific, engineering and other data], the greater

the probability that the study will be conducted in isolation.
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Each expert assigned to the study would be given a clear role and
responsibility in his particular realm of expertise. However,
with respect to the Point Roberts investigation, the success of
the I.P.R.B.fs work would only be marginally dependent on the
technical studies undertaken. To a much greater extent, the
implementation of the I.J.C.'s final recommendations would rest
heavily on the extent of the inter—governmental cooperation and
community support solicited by the I.P.R.B. That the advisory
board chose to operate with a minimum of community contact may
have undermined its investigation whatever the substance of its
;echnical findings. Point Roberts was not a simple case involv-
ing a dam, of a bridge, or:some conﬁroversial use of boundary
waters. The case required a far greater degree of subjective
consideration than the otherwise technical studies of previous
Commission work had demanded. The advisory.board assigﬁed to in-
vestigate the Point Roberts reference should have seen the wisdom
of apporaching this case in a new light. Since the difficulties
obtaining at the Point had been simmering for many years, the
nature of the task facing the Board would have required this
body to have evolved into something more than a mere investiga-
tor of fact. To address the problems of the Point properly,

the Board would have to assume a much broader role. It would
have to understand the opposing interests and factions in the

effort to reach a concensus. In adopting this mediating function,
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the Board would have made it imperative that every avenue of
cannunication'remain open. Under this approach, it would have
been essential that the Board remain as accessible as possible

in fulfilling a liaison function between the community and the
various levels of the local and regional government structures.
This sort of liasison and continuous community-government-I.P.R.B.
contact would have been a more promising procedural framework

- within which the Board might have conducted its inquiry.

[4] The I.P.R.B's 1973 Report

It was not until October of 1973, two and a half years
after the announcement of the reference, that the I.P.R.B. sub-
mitted its findings and recommendations to the I.J.C.. These
recommendations were contained in a brief entitled, "Report to
the International Joint Commission on Solutions to the Problems
Facing the Residents of Point Roberts". 12

In this report, the Board outlined the results of its
investigations with respect to specific problems at the Point.

It then discussed four general solutions to the Point Roberts
dilemma: [a] the possibility of territorial adjustments; [b] the
potential of regulated private development; [c] the creation

of a U.S. National or State Park; and [d] the development of an

International Conservation Area. The Board recommended in the
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strongest possible terms that the Commission adopt the latter
proposal calling for the creation of an International Conserva-
tion Area. For the purposes of review and analysis, the findings
of the Board and its proposed solutions shall be examined in

turn.

[a] Findings on the Specific Préblems

_ In its report, the I.P.R.B. considered specific problems
at the Point as were mentioned in the Terms of Reference as well
as other difficulties uncovered during the course of its investi-
gation.

With respect to several problems at the Point, the Board
made no specific recommendations for solution. It simpiy iden-
tified the concern and described the nature of the matter without
any further comment. For example, the Board gave no particular
response to the serious problems associated with the application
of customs laws and the potential hazards of law enforcement at
the Point. 13

In other areas, the Board failed to find that any prob-
lems existed at all. For example, with respect to employment and
immigration difficulties, the Board stated that there were no
real legal or other impediments for permanent U.S. citizens resi-
ding at the Point to seek full-time employment in Canada. 14
Similarly, the Board failed to see any problems concerning health

and medical services. Canadian summer residents of the Point,
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so long as they reside ordinarily in the Province of British
Columbia, are not' denied coverage under the B.C. Medical Services
Plan. In the case of U.S. residents, it was the opinion of the
Board that a 1972 amendment to the United States "Social Secur-
ity Act" had done much to ease the problem. This amendment pro-
vides that an individual is entitled to U.S. hospital insurance
benefits when admitted to a Canadian hospital if "...the hospi-
tal was closer to, or substantially more accessible from, the
residence of such individual than the nearest hospital in the

United States...".15

Further, a 1973 Washington State legisla-
tive amendment 16 permitted licenced Canadian physicians to res-
pohd to emergency and house calls althouéh they were still not
permitted to open offices in Point Roberts. Of course, none

of these measures did anything to resolve the problem that still
faced Canadian citizens residing permanently at the Point. Since
they cannot fulfill the provincial residency requirements, they
lose the benefits of the B.C. health insurance programme. Simi-
larly, problems remained for those American residents who fail:
to qualify for U.S. health insurance benefits.

The Board also examined a number of solutions to the
problem of supplying electric power to Point. It was concluded
that no solution was possible without the complete cooperation
of B.C. Hydro and possibly amendments to its authorising legis-

lation. It found that B.C. Hydro was reluctant to endorse any
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proposal that permitted it to export utilities to Point Roberts,
for this would have entailed B.C. Hydro coming under the juris-
diction of the U.S. Federal Power Commission and other state
regulatory agencies.l7

The Board further identified some problems at the Point
that were not specified in the Terms of Reference. The most
serious of these was the lack of water resources for both domes-
tic uses as well as for the construction of an adequate sewage
system. One solution investigated by the Board to solve thig
supply problem would involve the construction of a pipeline from
the Point to another part of the U.S. across Boundary Bay. How-
ever, the U.S. Department of Agriculture reportéd to the Board
in June of 1972 that the department had denied an applicatioﬁ
for financial assistance for this venture.lBWithout‘State assis-
tance, the pipeline project was well beyond the financial reach
of Whatcom County. Consequently, it was the Board's understand-
ing that without the apporpriate legislative amendments permit-
ting B.C to export water to the U.S. and full support from all
levels of government in Canada, there could be no solution to
this problem. Canaéian authorities would not agree to exporting
water or permitting the usage of sanitary sewage systems éerving
the Greater Vancouver District so long as Canadian residents
continued to pay U.S. property taxes in the Point. 1In the midst

of this stalemate, the Board recommended that the Point Roberts



155

Water Board and municipal authorities from Delta, B.C. be asked
to initiate a joint feasibility study on the problem; 19

Other problems identified by the Board dealt with visa
restrictions and pension rights for Canadian residents at Point
Roberts.zOThe Board issued no recommendations with respect to
these matters.

In sum, the I.P.R.B failed to issue substantive recom-
mendations for the solution of any of the specific problemé'at .
the Point. The Board believed that:'a piecemealapproach was
an inappropriate response to the problems of the residents. The:

dilemma was said to require a much more ambitious solution.

[b] The Possibility of Territorial Adjustments

‘It was the understanding of the Board that the Terms of
Reference assigned to it by the I.J.C. did not restrict its man-
date in the search for solutions. Consequently, the I.P.R.B.
gave consideratibn first to the most expedient remedy - the pos-
sibility of leasing, selling, or otherwise effecting the transfer
of Point Roberts into Canadian territory. However, the American
section of the Board made it plain early into the reference that
"it could not accept such a solution and [that] other solutions
should be pursued".21 It was thought that any transfer of land

from one nation to another would be "politically unacceptable”.

Any sort of territorial adjustments would simply not be supported
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by state and local authorities.zzlt would seem.clear that. the
entire Board shared this perception. It can be assumed, there-
fore, that the question of ceding the Point to Canada was not

considered seriously as a possible solution. 23
(c] The Potential of Requlate Private Investment

Another solution examined by the Board would be to en-
courage private development at the Point to enable it to prosper
as a recreational and residential enclave. It should be noted
that the idea of regulated private development was not studied
in the abstract. A Washington State-based firm, Pacific and
Western Equities Limited?4’had made a preliminary proposal to
develop the Point into a "recreational-retirement community”.
The proposed $200 million development project envisaged a self-
sufficient community composed of both American and Canadian ci-
tizens. The firm's plan for the Point included a marina, two
golf courses, and a resort hotel. The supply of all essential
services, such as electricity, water, and sewage disposal sys-
tems, would be provided by the firm. This proposal alsc consi-
dered the construction of internal roads and conservation areas,
in addition to carefully planned neighbourhoods.

It would appear that Pacific and Western Equities was
quite serious in its proposal. Of the just over 3,000 acres com-

prising Point Roberts, it had interest in or owned outright more



than 1700 acres by 1973. It also had options to purchase seve-
rai hundred additicnad acres. To make thé project economically
feasible, the community would have to sustain a population of
between fifteen to twent& thousand people.sthis would be five
times the summer resident population at the Point. It was argued
that, with a large and stable population core, the major projects
required to provide adequate essential services could then be
financed properly. These projects would in-turn generate a sta-
ble economic base for the existing residents. It was further
asserted that the material infrastructure thus established would
justify the major capital expenditures required for such badly-
needed developments as the construction of a water pipeline from
U.S. sources to the peninsula across Boundary éay.

The-report of the Board revealed the numerous advantages
to be yielded by private development. First, it would enable the
residents of Point Roberts to determine the nature of the solu-
tions to their problems. If private development were able to
provide the required financial resources, such solutions could
be obtained without the restrictive dependency on public taxes.
Further, even if public financial assistance were in fact neces-
sary, the private expansion proposal would still provide a larger

tax base for both Whatcom County and the State of Washington. 26

The I.P.R.B. believed that the proposal might be feasible
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if the newly developed community was closely regulated and pro-
perly zoned by state and county authorities. It was felt that
if private development proceeded without such regulation, the
existing community problems would only be magnified with an
increase in the present population.

In the end, the Board decided not to recommend any sort
of private development scheme as a solution to the plight of
Point Roberts. It was the Board's view that although many essen-
tial services might be provided without international co-opera-
tion, "the Canadian authorities, regional, pro&incial and fede-
ral, would deplore the additional burden on Canadian public faci-
lities, roads and services." 27

" The primary objections raised by the I.P.R.B. concerned
the proposed tax base of the community under a private develop-
ment scheme. More than one-half of the property at the Point
would be Canadian-owned. Consequently, Canadians would be paying
American property taxes without the right to vote. Without the
right to Qote, Canadian property owners would then have no say
in the rate of annual assessments or its allocation.

Further, the Roard assumed that Canadian governmental
authorities would oppose any large-scale development of the Point
Roberts peninsula. It was felt that whatever the success of pri-

vate development projects, Canada would still be asked to co-op-



erate in the direct or indirect supply of services. Private de-
velopment was seen as little if any benefit to Canadian govern-
ments as it would attract even more Canadians to visit or holiday
at the Point - spending money in the U.S. that might otherwise

go to Canadian merchants and businesses. On top of all this,
Canadians living at the Point were already paying American pro-
perty taxes. Unless the taxing authority and the provider of

of direct or indirect services were the same entity, the Board
contended that a private development solution would not be desi-
rable.

It is conceivable that the I.P.R.B. simply did not regard
private development as an appropriate solution to the dilemma at
the Point. It is more likely, however, that the Board did not
trust the developers and their assurances that most essential ser-
vices could be provided without heavy reliance on Canadian facili-
ties. The Board believed that the notion of private development
presented attractivé possibilities, but that this potential for
community expansion could not be realised in a practical solu-

tion to the problems of the area. 28

[d] Creation of a U.S. National or State Park
The idea of establishing a U.S. National Park in and a-
round the Point Roberts area was given study early on in the

investigation and soon thereafter rejected. The U.S. National
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Parks Service had advised the Board that the Point Roberts penin-
sula did not meet the strict criteria for a national park. Urder
these circumstances, the Board did not consider this solution any
further. 29
With respect to the notion of a state park, it was felt
that this plan might provide for the ordinary necessities of com-
munity life. In particular, a state park might provide an ade-
quate water system and the required level of police and fire pro-
tection. But the implementation of a state park was predicéted
on the provision of financial resources from the State of Washing-
‘ton. These funds would not be provided, given the existing demo-~
graphic composition of the Point. In effect, the State of Wash-
ington would be asked to provide for‘heavy financing of a venture
that would benefit a small number of American residents in com-
parison to the potentially large number of Canadian tourists and
summer residents. Just as in the case of the Canadian governments'
objections to the supply of serviees for the benefit of an American
commerical venture, Point Roberts was again betrayed by the poli-
tics of its geography, only this time it was ﬁhe State of Washing-
ton that objected: It should also be mentioned that the Board
believed that new transportation links\would have to be provided
for American access to the state park. Unless these links, e.q.
a ferry service, could be established, it was thought that the

proposal would not be politically or economically feasible. 30
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[e] The Development of An International Conservation Area

The overall thrust of the 1973 I.P.R.B. Report to the
I.J.C. was directed towards the development of an International
Conservation Area. In the view of the Board, this proposal pro-
vided a genuinely international solution as well as long-term
stability for the Point Roberts community.

The basis for this recommendation was contained in the
joint feasibility study conducﬁed by the U.S. National Parks
Service and the Canadian National and Historic Parks Branch. 31
This study reviewed the potential in developing a bi-national
park areaa- It was completed and submitted to the Board in March
of 1973, whereupon the I.P.R.B. unanimously endorsed "Concept B"
after‘evaluatingthe various proposals suggested in the study.

Concept B envisaged the creation of an international
park system which would stretch from Gabriola Island to Whidbey
Island in the San Juan - Gulf Islands Archipelago. Going from
west to east, the proposed conservation area would stretch from
Vancouver Island to the mainland coast of the State of Washing-
ton. In total, the area comprises approximately three thousand
[3000] sgaure miles over one-half of which is water. The area
would encompass several already-existing communitites, ninety
existing public parks and fifteen wildlife refuges. Concept B

further envisaged the creation of various recreational facilities
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including marinas, bathing beaches, and underwater areas not then
in place. 32

The international park and conservation system would be
administered by a "bi-national forum" composed of three represen-
tatives each from Canada and the United States. This forum would_
be given a dual responsibility: [1l] to develop and make policy
and legislative recommendations to all levels of both governments
that would pertain to the entire area under Concept B with res-
pect to water quality maintenance, wildlife preservation, land
use development, transportation nétworks, etc.; and [2] to ad-
minister a bi-national "headquarters" for the park system. The
headquarters area would consist of the Point Roberts peninsula
and a contiguous area in Canada of approximately the same land
area. 33

Inside the headquarters region, the bi-national forum
would have sufficient authority to acquire necessary lands while
regulating the development éfservices and facilities required for
the operation of the park headquarters area. As a consequence
of this, the bi-national forum would be responsible for water
supplies, sewage systems, fire and police protection, transporta-
tion networks and recreational facilities within the headéuarters

area.

The report of the I.P.R.B. gives little discussion to the

means for financing the international conservation area. It would
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seem clear, however, that the implementation of this proposal
would have required substantial sums for the establishment, ad-
ministration and operation of the park. Certain properties would
have to be acquired within the general park system and within the
headquarters area "deemed necessary in the operation of the in-
ternational park system".34 The only mention of how the required
funds for this project would be obtained came in the context of
the description of the legal instrument necessary for the u.s.
and Canadian governments to establish the park. The instrument
would be modelled after that which established the Roosevelt

35It must be assumed from the report

Campobello International Park.
that the financing arréngements for the interﬁational park and
conservation area would be similar to those arrangements provided
in the instrument creating the Roosevelt Campobello International
Park. According to that instrument, article 11 spécifies that
the "Governments of Canada and the United States shall share e-
qually the costs of developing the Roosevelt Campobello Interna-
tional Park and the annual costs of operating and maintaining
the Park". The extent to which provincial and state, county and
municipal authorities were to be involved in financing arrange-=
ments was not made clear.

Perhaps the lack of specificity concerning funding for

this project stems from a basic assumption enunciated by the

Board. Since Concept B was to to be established and administered
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by both the U.S. and Canadian governments, the I.P.R.B. assumed
that all levels of governﬁent on both sides of the border'would
cooperate in the realisation of the project. This was certainly
a dubious assumption, for even if financial arrangements could
be agreed upon, this would not ensure that the park system would
pacify local animosities. It was equally possible that the pro-
ject would only serve to intensify disputes between the authori-
ties and parties involved.

The I.P.R.B. report did not provide any detailed discus-
sion of how Concept B would solve the specific local problems
that initiated the reference. The Board merely suggested that
in the headquarters area:

..it should be possible to alleviate Point
Roberts water shortages and to provide an
adequate waste disposal system within a rea-
sonable period of time...even if this...would

require amendment to existing British Colum-—

bia legislation regarding the export of water. 36

This matter-of-fact treatment of an urgent problem did
not repond to the needs of the community. Certainly the Board
failed to explain why the water shortage and sewage facility prob-
lems could be resolved without the creation of an international
park. Specific and immediate concerns such as the application

of customs laws, the need for electricity and added police pro-

tection were ignored in the report as it dealt with the creation
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of the park. Many authorities came to complain3%hat the I.P.R.B.
had proposed the mammoth park development without soiving the
immediate problems which gave rise to the reference in the first
place. In creating a three thousand [3,000] square mile park,
the very real and particular difficulties faced by residents in
the five square mile area known as Point Roberts were simply
lost in the preparation of this grand scheme. The park proposal
conveniently assumes the eventual establishment of this conser-
vation area would tend to solve the water, sewage and other con-
cerns of Point Roberts as a by-product of the project. For the
residents, and for many other commentators, this took too much
for granted.

There was also an ironic element to the Board's proposal.
Although Point Roberts was to retain its identity as a community,
it was to be subject to the administrative structure of the "head-
quarters area". While the Point would, technically, remain part
of the United States, the community would come under the juris-
diction of a bi-national forum composed of three Canadian and three
American officials. Not only would this forum add to the existing
mass of overlapping bureaucratic and administrative machinery, but
it would send Point Roberts into a form of political limbo. It
may be arqued that while no formal transfer of territory was spe-
cified, there were to be substantial property "sales" as well as

jurisdictional surrender to the "headquarters area"” that included
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Point Roberts.

There was a good deal of criticism addressed to the mat-
ter of the jurisdictional surrender of Point Roberts. In response
to the clamour, the Whatcom County Commissioners issued a state-
ment of opposition to the Board's park proposal. The county com-
missioners protested that U.S. citizens living in the Island,

San Juan, Skagit and Whatcom [encompassing Point Roberts] coun-
ties would be governed by a non-elected six-man body composed of
equal”numbers of Canadian and American officials. The county
commissioners further arqued that, "...[to] give this six-man
body the control over zoning and all other matters in such a
large area is...government without representation and a basic

violation of citizens' rights." 38

At the same time,_a spokes-
person from a group called the U.S. Citizens of Point Roberts
declared that U.S. citizens felt that the international park pro-

posal was tantamount to making the area part of Canada. 39

From
this point onwards, the Board was forced to explain at most every
opportunity that the opponents of the park scheme had misconstrued
the proposal. The I.P.R.B. argued that the effect of the park
would be to allow the current residents to live within this re-
creational setting possessed of all the public services they did
not then enjoy. Whatever the validity of the Board's explanation,

it became clear at the public hearings held two weeks later that

area officials and residents still believed that the park scheme



was a form of covert cession. 40

As far as the advantages of the park are conéerned, it
seems clear that there would be considerable ecological, environ-
mental and recreational benefits. It would also remove some of
the force of Canadian governments' objections concerning Canadian
residents' paying U.S. property-taxes at the Point, since Cana-
dians would have indirect representation through the three Cana-
dian members of the binational forﬁm adminiétering the park region
encompassing Point Roberts.

Aside from the intrinsic merits of the park proposal,

a major part of the struggle to win public‘approval of the plan
would be for the Board to convey accurately the essential ele-
ments ‘of this "solution" to community problems. The Board needed
to inform residents of the parameters of Concept B, the barties
to be affected, and the manner and means of implementing and sus-
taining the project. An urgent public relations campaign was
necessary to dispel misconceptions and give an honest account of
the proposal and its implications. However, the failure of the
Board to mount such a campaign was brought to full light through-
out the course of public hearings held in December of 1973. |

Finally, one further observation concerning the I.P.R.B.
report should be made. It is apparent from the text of the re-
port that, in the opinion of the Board, the only feasible solution

to the problems of Point Roberts was the creation of the interna-
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tional park as envisaged. In the course of its work,; the Board
progressed from the study of specific problems mentioned in the
Terms of Reference to the elaboration of a "master plan" for the
solution of these concerns. The underlying causes of this evolu-
tionary process remain unclear. It may have been that the Board
had reached an impasse in a point-by-point analysis of the prob-
lems of the community. Or the Board may have come to believé
that individual solutions were not economically or otherwise feasi-
ble, and so it came to accept the virtues of avmore'“global" ap-
proach to tﬁe situation, one that might offer long~term stability
to the region.

Another explanation may be that the Board became preccci-
pied with the notion of an international park. The interim re-
ports 41 submitted by the I.P.R.B. to the Commission in 1972 and
1973 suggest that the park scheme was at the forefront of the
Board's consideration from the onset of the reference. It should
be pointed out that, in the time just prior to the reference, the
two national governments and their assorted agencies discussed at
length a similar proposal for the establishment of an international
park. 42 Further, at the time the reference was initiated, a fe-
deral-provincial task force was investigating the possibility of
creating a network of Marine National Parks in the whole of the
Georgia Strait area. 43 Coincidentally, justa few days before the

U.S. and Canada announced the Point Roberts reference, Barry
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Mather, a Member of Parliament for Surrey-White Rock, raised a
question in the House of Commons whether "it would be Canada's
intention to propose the creation of an international park at
Point Roberts.” 44
It is not certain whether the pre-existing idea of an inter-

national park, or that particular scheme upon which the Board
focussed, overshadowed the Board's search for other alternative
general or specific solutions to the problems of Point Roberts.
However, the introductory section of the 1973 I.P.R.B. report
' to the Commission does indicated that the early pre-occupation
with the park concept may have blurred the Board's vision of
the initial purpose of the investigation. For the report stated:

...[t]he major objective of this internation-

al concept would be to preserve the existing

attractive characteristics of the island ar-

chipelago region astride the border including

the preservation of marine and land-based wild-

life, archaeoclogical and historic resources,

and the maintenance of water quality standards. 45

Although this may otherwise be a worthy-objective, it marked an
obvious departure from the Board's mandate as described in its
Terms of Reference as laié out by the I.J.C.. The major objec-
tive of any proposal put forward by the Board should have been
the provision of specific solutions to the problems of Point
Roberts, whether in the nature of an overall "master plan" or

in the form of discrete remedies that are not necessarily inter-

related or inter-dependent. All other motives behind the Board

proposal should be understood as subsidiary considerations to
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the primary purpose oOf thé reference.

Whatever the actual motives behind the Board's recommen-
dation of the park solution, it is clear that the I.J.C. was
well informed of the progress of the I.P.R.B.'s inquiry. _Hénce,
if the Board lost sight of its primary objective, then the I.J.C.
must be blamed in part for failing to exercise its powers of dis-
cretion and control during the course of the Board's investiga-

tion.

[5] The Reaction of the Community

Just over a month after the release of the I.P.R.B.'s
report,‘the I.J.C. held public hearings in Point Roberts and in
Vancouver in. 1973 to discuss the results of the Board's investi-
gation. Iﬁ total, the public hearings involved almost two hun-
dred oral and written submissions which combined to make up over
one thousand {1000] pages of transcripts. It was not long into
the hearings before it became obvious that the majority of the
submissions, representing both Canadian and American residents,
organizations, and other interests, stood opposed to the propo-
sal for the creation of an international park.

It also became ocbvious that, aside from the intrinsic
merits of the plan, the I.P.R.B. had failed completely in the

effort [or lack of it] to communicate the substance of its reports



to the public. The proposal to make Point Roberts a part of an

international conservation area was to be termed "...perhaps the

46

most misunderstood issue of the decade™. As one: observer re-

vealed:

...[Clopies of its report and many details
had to be written away for or examined at

a library. Therefore, many people got their
information' from skimpy newspaper stories.
It was inevitable that by the time the pub-
lic hearings began on December 3, minds had

been made up before the facts were made clear.47

No explanations have been given to account for the Board's

failure to publicise the results of its work so that residents

=

could be informed properly of the findings of the investigation.
The lack of liaison and information campaigns may reflect an in-
herent limitatibn of the I.J.C.'s fact-finding process with res-
pect to non-technical issues. A lack of funds for such liaison
work or simply a failure of perception and foresight may also ex-~
plain the Board's communicative shortcomings. In any event, it
is not surprising then that at the héarings, James Dolliver, a
member of the American section of the Board, was gquoted as say-
ing that only two out of one hundred and twenty-five [125] wit-
nesses demonstrated any real understanding of the international

park concept.48

In the same way that the Board felt :that :most submissions

reflected a general misconcpgption of its report, various witnesses
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complained that the Board's own report was too vague and lacked
specificity with respect to many essential aspects of the propo-

sal._49

Many special interest groups opposed the plan essential-
ly because the 1973 I.P.R.B. report failed to specify how their
interests would be affected. For example, the Puget Sound Gil-
netters Association, which represented scme one thousand and two
hundred [1,200] fisherman, refused to endorse any proposal unless
the jurisdictional aspects as regards fisheries were laid out >0
first. At that time, both the Pacific Salmon Fisheries Commis-
sion and the Washington'State Department of Fisheries had con-
current jurisdiction. The Commerciai Salmon Fisheries Associa-
tion and the Puget Sound Salmon Canneries Inc. voiced similar
opinions. 51
Bob Jacobson, the President of Community Development
Services, Inc., of Seattle, Washington, revealed that his firm

had acted as a consultant to a study conducted by Whatcom County

entitled Point Roberts Comprehensive Plan and Development Pro-

gram.52 The results of this study did not necessarily invalidate

the I.P.R.B.'s proposal. However, he stated that more informa-
tion would be needed by the Board to determine £he degree to
which the two reports were incompatible. Others objected to the
I.P.R.B. report and its lack of specificity in regard-to: the

absence of a definition for the term "headquarters area"; the
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impact of the plan on local initiative, business and industry;
and the failure to outline any procedures to provide equitable
compensation for existing property owners at Point Roberts whose
land might be needed for the purposes of the international park.53
The Point Roberts Planning Committee, an organisation formed in
August of 1972 and which represented some five hundred [500]
Point Roberts and vicinity property owners, argued that the re-
port simply failed to give sufficient detail as to the effects
of the plan on the community. Hence, in their view, a proper
assessment of the scheme would be premature.54
Throughout the hearings, there echoed yet another preli-
minary criticism of a more serious natufe. Many elected offi-
cials, governmental agencies, commﬁnity organisétions, and other
groups complained that they were not consulted by the I.P.R.B.
for their views and suggestions. For instance, a representative
of the San Juan County Planning Department stated that his de-~
partment was not contacted by the Board at any stage of the in-
vestigation.SSthn Linde substantiated this comment and added
that neither his organisation, the Landowners and Taxpayérs Asso-
ciation of San Juan County, nor the County Commissioners for San
Juan County, were consulted. 26 Similarly, representatives from
the Lummi Tribe and Reservation as well as from the Lummi Plan-

ning Commission opposed the proposal bitterly. They revealed
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that there had been absolutely no communication between their
officials and the Board.57 They stated that they would not
endorse any plan until they had "...been made a meaningful part

of the planning process."” 58

A representative from the U.S.

Navy commented that his agency had not been consulted even though-
its present flight patterns might well have been a source of con-
siderable noise pollution to the area covered under Concept B.59
"It is also interesting to observe that, in a submission by the
County Commissioners for Skagit County, it was declared that
they would not endorse any plan without some assurance of local
input and public participation in the planning process.

One of the most vehement complaints in this regard was
voiced by Mr. C. Johnson, the Chairman of the Board of County
Commissioners.60'Johnson thought it was a travesty that he was
not consulted given that he was an elected official whose consti-
tuency included the community of Point Roberts. Finally, even
though the Whatcom County Planing Commission had been in contact
; it complai“ed that the Board had ignored its
submissions.

Beybnd these criticisms of the Board’s lack of consulta-
tion in the preparation of its report, and the lack of specifici-
ty of the report itself, there were serious objeetions to both

the substance and effect of the proposal. There was one objection,

in particular, that was raised consistently throughout the course



175

of the hearings. The target of this complaint was the responsi-
bility of the binational forum, under Concept B, for the admini-
stration of the headquarters areas which included the community
of Point Roberts. The forum was intended to have £he authority
to make recommendations to the national governments as well as
to, where warranted, the state, provincial and local authorities
in botﬁ countries. These recommendations would concern the en-
tire park area and,.as a result, local authorities within the
boundaries of the park, especially .those within the headquarters
region, would be subject to the jurisdiction of the binational
forum. As one resident put it, the forum would be "abridging
the lccal consent of the government."62 In other words, the ar-
gument objected that the binational forum would be responsible
to the national governments and not to the residenfs in the af-
fected areas. A fofmer Whatcom County Commissioner asserted
that this would be not merely a violation of citizens' rights,

but would also be unconstitutional.63

This objection was reiterated
in the hearings before the I.J.C. by members of the Point Roberts
Voters' Association. They pointed out that the officials of the
binational forum would be appointed and not elected representa-
tives. b4 Further, it was argued that the type of administrative
arrangements foreseen by Concept B would complicate the politi-
cal lines of authority while, more importantly, increasing the

size of the bureaucracy unnecessarily.65
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In the I.P.R.B. report, the Board assumed that the "...
gradual reduction of the resident population of Point Roberts,
envisaged under either an international or state park arrange-
ment would, in and of itself, reduce..." the specific problems
mentioned in the Terms of Reference.® It was submitted that the
creation of a binational forum, with this assumption in mind,
would strip the community of both local autonomy and the right

67

to "self-determination". ' The Board report expected the communi

ty to wither away in the wake of the international pérk, and
this would in course resolve the problems at the Point. This
expectation showed hdw far the Board strayed from its ofiginal
purpose to remedy the plight of Point Roberts. It was as if the
I.P.R.B., bkelieving that the community was dying anyway, had de-
cided to focus on the grand scheme of the international park and-
conveniently assume that nature would take its course and Point
Rcberts would no longer be a problem for the authorities. Per-
haps this explains the failure to recommend specific solutions
to the particular problems of the residents. The residents of
the Point certainly felt that the Board was acting contrary to
community interests. One resident, representing the Senior Citi-
zens of Point Roberts, protested that the park plan outlined in

Concept B would transform the Point into a "reservation". 68

In essence, it was argued that the Board proposal would deprive



Point Roberts of its sense of independence and dissolve the "no-
tion of community." 63
4Other residents were criticised Concept B as being simply
"too grandiose" while doing little to address the immediate con-
cerns of water shortages and the construction of a proper sewage
system.7O Some residents of the Point and its vicinity arqued
that the proposal would only create additional difficulties. For
example, the report did not explain the impact of the plan on
access routes to and from the Point, on traffic congestion, and

on provincial and municipal arterial street syste.ms.7l

Many resi-
dents also expressed the view that the plan would have a nega-
tive effect on landvvalues.72

Mayor D.J. Morrison of the Corporation of Delta, B.C.,
would only enerse the Board's proposal upon fulfillment of two
conditions. First, that all or most of the underdeveloped land
in Point Roberts must be acquired for parks purposes; and second,
that all further development of land for residential and general
urban use be limited to or near the present population level.
He stated that his office would not support any international ar-
rangement that served to legitimise the use of Canadian services
to facilitate the urban devélopment of Point Roberts. In his
view, the proposed international park would oﬁly compound the
73

problems already associated with the area.

It is difficult to discern, however, on the basis of
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residents' submissions at the hearings, the appropriate solution
to the problems of their community. Some felt that if the I.J.C.
could rectify the water resource problem, then Point Roberts
would be thus enabled to determine its own course.74 A large con-
tingent were much in favour of some sort of requlated private
development. As a result of an effective public relations cam-
paign mounted by the company;7%wny were impressed with the scheme
proposed by Pacific and Western Equities Limited; It was be-
lieved that private development would enable the community to
retain its autoncmy through the creation of an expanded and

re stable tax base. Private initiative would also be very
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likely to exploit the recreational features of the Point.
Nevertheless, some people questioned both the logistics

and the feasibility of private developm.ent.77

It was suggested
that the international conservation area would at least offer
protection for the natural environs surrounding the community
and monitor any development on the Point. On the other hand,
the private development scheme that had been suggested would
create a housing suburb with a population density equal to that
of East Chicago. One commentator was puzzled by community sup-
port for a development project that, it was suggested, would
turn the beaches of Point Roberts into a replica of Coney Is-

78
land.



Fiﬁally, it should be made cléar that were several officials,
groups and individuals which supported the establishment of the
park. For the most part, Concept B received the approbation of
environmental lobbyists and the like from both sides of the bor-
der.79 These organizations ranged from the B.C., Wildlife Fede-
ration, representing over thirteen thousand [13,006] British
Columbians, to the Sierra Club of Puget Sound. The then Premier
of B.C., Dave Barrett, and the then Governor of the State of
Washington, David Evans, also showed support for the proposal.
In addition, Jack Davis, who at the time was the Federal Mini-
ster for the Environment in Canada, similarly voiced his praise

for the international park concept.

[6] The Termination of the Reference

Following the close of the public hearings, it was ob-
vious to the I.J.C. Commissioners that their advisory board's
report and proposal had not been received well and further at-
tracted heavy opposition. The Commission was to attribute this
lack of support to the conceptual nature and the general public
misconception of the I.P.R.B. report.80 As a result, the Commis-

sion requested the Board to make itself available for consulta-

tion between it [the I.P.R.B.] and officials from jurisdictions
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within the Gulf - San Juan Island - Point Roberts area. The I.J.C.



wished the Board to further explain the latter's recommendations
and in greater detail tb area officials. The Board was also
asked to establish a task force composed of appropriate authori-
ties from state, provincial and local jurisdictions. The task
force was instructed to scrutinise the implications of the Board's
recommendations and the impact of the park concept on the areas
affected. It was then the function of the task force to deter-
mine whether there was a sufficient degreé of mutual co-opera- '
tion and agreement to make the international park and conserva-
tion area a feasible project.

Finally, in June of 1974, the Board itself was directed

7 a AL W

to. prepare a supplemental report focusing on the specific prob-
lems affecting Point Roberts within the more limited geographic
area of the Point and its immediate environs.8! The I.P.R.B.,
in the course of preparing this new study, was to make various
assumptions about future population levels and examine the im-
plications of such levels. The assumptions concerned the follow-
ing: existing population levels; the maximum population for
which water might be provided from Canada; and the population
level which would bé attendant to large-scale private development
of Point Roberts. 82

Following these directives, there were a series of in-
formation meetings held between the Board and local officials.

However, the Board was unable to establish a task force to study
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the impact and implications of its recommendations, as the
co~operation needed-to create such a body could not be obtained.83
On 15 September 1974, the I.P.R.B. submitted its second

report to the Commission, entitled, Supplemental Report of the

International Point Roberts Board to the International Joint
84

Commission.

However, the thrust of the Board's Supplemental Report
differed little from its previous report. In the introduction
to the Supplemental Report, it was stated that "...the problemé
initially identified By the two governments were minor when com-
pared to a number of other more fundamental problems facing the
existing population."'BSThe fundamental problem was said to be
the geographical isolation of Point Roberts from the rest of the-
U.S.. Close proximity to the Vancouver area made the Point a
Canadian recreational and dormitory suburb without the natural
resources to support the existing permanent and summer residents
or any future development of the community. Further, it was the
finding of the Board that "the Canadian governments involved
will agree to supply these resources only if they have a voice
in the question of land use patterns and population densities
on Point Roberts".86

With few exceptions?7the Board's Supplemental Report re-
iterated the findings and recommendations contained in the pre-

vious 1973 report. The Supplementary Report concluded with the



observation that at either the existing or at higher population
levels, international co-operation would be essential at all go-
vernmental levels. Any unilateral solution introduced by the
United States would be extremely expensive while likely failing
to resolve all the difficulties of the community. In the words
of the Board,

...1t is necessary that the United States ci-

tizens on the Point and local and state le-

gislators should come to recognize that the

" local and provincial governments in Canada
are entitled to have a view of the population-
density of Point Roberts, if Canada is to

be expected to provide road access to the
Point and other services. 88

The Board finally concluded that it could no longer ful-
£ill its duties until various local and regional authorities a-
greed that bilateral co-operation was required; Given this un-
derstanding of the situation, together with the negative public
reaction to the park proposal as witnessed in the_hearings, the
Board admitted that it wouid be futile for the Commission itself
to propose to the national governmeﬁts that "Concept B" be ac-
cepted as a solution to the problems of Point Roberts.89

By early October of 1974, the I.J.C. had announced that
it would not be reccmmending that Point Roberts be incorporated
into an internationél park scheme. The decision against recom-

mending the proposal to the federal governments came as no sur-

prise. By this time, not only had the residents of Point Roberts
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raised strong objections to the proposal, but official opposi-
tion continued to be stiff. For instance, a Senate Joint Memo-
rial was submitted by the Washington State Legislature on 11
February 1974. It requested the discontinuance of the I.J.C.'s
study until a Select Committee ,appointed by the State Senate
to make recommendations regarding Point Roberts, had completed
its report. When the Commission revealed that it would not re-
commend the park'prbposal, the Chairman of the Select Committee
stated that the committee would have asked the I.J.C. to scrap
the scheme anyway the following January.90 It wasAfurther re-
ported that the Select Committee had reached the conclusion that
the problems of the Point should be solved by local action with
the co-operation df the B.C. Provincial and Washington State
governm.er_lts.91
Iﬁ is interesting to note that while the Washington
Select Committee was investigating the situation, the B.C. go-
vernment was conducting its own studies concerning the land ad-
jacent to the Point Roberts peninsula. it was reported that
British Columbia was in the process of establishing an Islands
Trust in the Gulf Islands region in order to regulate and co-
ordinate the development of those lands.??
For a period of over two years following the 1974

I.P.R.B. Supplemental Report, there was little if any progress

with respect to the Point Roberts reference. As a result, on
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16 August 1977, the International Joint Ccmmission officially
terminated its work under the reference. In its final report
to the Canadian and American governments, the Commission stated
that "until such time as the local jurisdictions have reached
some sort of accommodation concerning the Point Roberts ques-

tion, there is little the Commission can do in this matter." 33

[7] Summary

The I.J.C.'s involvement with the Point Roberts reference
lasted approximately six years. Yet, within three years of its
arrival at the Point, it was plain that the ability of the éom—
mission to achieve any solutions to the dilemma was in grave
doubt. Part of blame for the failure of the Commission to re-~
solve the problems of Point Roberts must be attributed to the
inherent complexities of these concerns. The specific problems
in obtaining essential services were complicated by the geogra-
phic peculiarities of the Point. These logistical/political
problems were further comggnded by the deep rifts between local
jurisdictions and factions within the vicinity of the Point.

Another aspect to the inability of the Commission to
fulfill its objectives in the reference lies in the nature of
the approach taken by the I.J.C. and the advisory board it ap-

. pointed. It is questiohable whether the I.J.C. ever cleared
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its perspective of its traditional environmental orientation as
the Commission proceeded'with Point Roberts as if it were a
typical case. But the narrow technical focus of the advisory
board, its seeming clbsession with che concept of an international
park, and its failure to establish the liaison and consultative
mechanisms necessary to keep the residents informed of its work
all served to undermine its purpose. In losing sight of the

need to find specific solutions to the various problems present
at the Point, the advisory board seized upon the notion of a
"grand solution" as the most expedient means of resolving the
dilemma. It was perhaps thought that a master strategy would

be able to escape the local poltical antagonisms and the nation-
alistic overtures of various interest groups. But by failing

to recommend specific solutions to several urgent community prob-
lems, the concept of a grand solution had little appeal for the
gesidents especially in the corrupted a&ccount of the park concept
that was filtered down to the public.

Although the proposal of a grand solution was intended
to capture the imagination of the many diverse interests affected
by the plan, instead it united most factions in oppositioﬁ to
the international park scheme. But, in this ironic fashion, the
proposal may have yielded a pbsitive result. The proposal de-
monstrated to all concerned parties the sort of arrangement that

might come to be imposed upon the area unless some local accom-
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modation could be reached. The existence and recent prosperity
of Point Roberts today may provide testimony to the view that
the work of the I.J.C. in Point Roberts was not completely in

vain.
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V. SUMMARY AND CONCLUSIONS

When the International Joint Commission terminated its
work in 1977, the Point Roberts reference was brought to an
anti-climactic conclusion. Thé community was left with essential-
ly the same problems iﬁ faced when the Commission first became
involved with the case. For the most part, these difficulties
still persist today. In 1982, the Point Roberts customs post
was heralded as the second busiest U.S. point of entry west of
Detroit. On average, scme 1700 vehicles entered from Canada each
day.1 In August of that year alone, 100,055 vehicles entered -
Point Roberts and carried some 230,0002people into the comunity.
This heavy traffic only aggravates the serious concerns of the
Point with respect to-sho:tages of water resources and sources
éf electricity.

While residents may retain only faint recollections of
the I.J.C.'s involvement with their conmunity, it is clear that
the Point Roberts reference has made an indelible impression on
the Commission. Point Roberts was more than a mere ancmaly in
the case history of the Commission; rather, the reference repre-
sents one of the few "black marks" on the otherwiée impeccable
record of the I.J.C.. This was one of the few references where

the Commission was unable to submit any recommendations to the
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national governments other than that its future involvement
would serve no productive purpose. The results of the reference
have prompted a re-evaluation of those arguments asserting the
relevance of the I.J.C. to common U.S.-Canada concerns beyond
those of boundary waters. The issue of whether the purview of
the .Commission should be extended remains to be resolved.
Consequently, it may now be appropriate to recapitulate
the episode of Point Roberts and suggest how the reference

ought to be interpreted with respect to the I.J.C.'s future role

in the bilateral relationship.

[1] The Plight of Point Roberts

The Point Roberts case was a perplexing affair for the
Commission. At the centre ofvthe issue lies the geogréphical
and political peculiarities of the Point. Point Roberts, a very
small community by any standards, comprises only 4.9 square
miles of land that is home to well under a thousand permanent
residents. Although it is U.S. territory, it is physically se-
parated from the nearest American landmass. The mos£ convenient
means of access to the Point is by road throuéh Canada.

But aside from these underlying problems, further ex-
amination reveals additional causes of concern. Point Roberts,
once a proud and prosperous community, had been victimised by

government regulation and the realities of commerce. As the
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salmon population was depleted and énnual yields dwindled, and
with the closing or relocation of its canneries and the outlaw-
ing of its unique "fishtrap", the econcmic base of Point Roberts
collapsed in the 'thirties. The supportive farming industries
were similarly dissipated as the specialised crops and limited
acreage could not overcome prohibitive transportation cosﬁs or
keep.pace with advancing agricultural methods.

In the 'forties and 'fifties, the economic decline of
the Point continued. The severity of economic hardship was such
as to create controversy over which level éf government should
take ultimate responsibility for the survival of Point Roberts.
The State of Washington, Whatcom County, and eventually the
- U.S. federal authorities each looked to the other to take the
initiative to foster the "orphan child" of Point Roberts. In
the interim, the community was undergoing a metamorphosis. The
peninsula was becoming recognised in the late 'fifties and the
'sixities as an attractive vacation and recreation retreat by
its northern neighbour - Canada. In place of the ghosts of f£ish-
ing and farming industries, now came an industry baéed on tourism
and seasonal residences.

The early stages of this metamorphosis produced a serious
warning of northern dependency. It was at this stage the ensuing

dilemma took shape. The influx of Canadians provided the poten-



tial for the econcmic rehabilitation of the hitherto moribund
community. But this potential for creating a material infra-
structure could not be realised fully or properly without the
attendant procurement of the essential services regquired to main-
tain the quality of life. The threshold level to community re-
covery would otherwise soon be reached. In the 'sixties, potable
water shortages, inadequate sewage facilities, lack of police
supervision and law enforcemeﬁt, and the mounting need for addi-
tional electricity were all issues that had slowly gained public
recognition in both Canada and the U.S..

But these growing areas of concern only focused attention
on matters that hid a far more urgent theme of community reflec-
tion. The nationalistic overtones that had echoed in the early
days now bégan to reverberate loudly. Certainly Point Roberts
wished to remain a viable community - buﬁ it was more important
that it remain an American community. But even these bursts of
nationalistic fervor were.overlain with the curious circumstance
that, at any given time of the year, there were more Canadian
residents than Americans at the Point. Almost every facet of
comunity existence was in some way connected to Canada. This
strict dependency informed the community that its destiny was
subject to foreign determination.

Meanwhile, the Province of.British Colunbia reiterated

its position that it would not set a precedent by exporting its
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natural resources to a foreign country, i.e. to Point Roberts.

By the close of the 1960's, the stage had been set. For
the residents of Point Roberts, it seemed plain that, unless im~
mediate action were taken, the future of their community was in
peril.

When the Point Roberts case was referred to the I.J.C.,
it was understood that there would be no clear and easy solution
to the dilemma. The Commission would be asked to submit recom-
mendations that provided for economically feasible and political-
ly viable remedies. Any attempts at resolving the ills of the
ccnnmnity‘would have to respect these dual considerations.

This may have explained the view of the advisory board
appointed by the I.J.C., the I.P.R.B., which believéd the ulti-
mate solution laid beyond the immediate confines of Point Roberts.
The Board locked outside the territorial limits of the Point in
exploring the possibilities for a regiocnal solution. The crea-
tion of an international conservation area was an idea raised
early in the course of its inquiry and remained at the forefront
of consideration for the remainder of the reference.

The notion of. establishing an international park cannot
be said to be devoid of logical merit. The park concept could
be seen as a means of circumventing the legal complexities issu-

ing from the geographic peculiarity of the Point. Nationalistic
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animosities might thereforé be pacified in the course of this
joint venture where common purpose and a framework for coopera-
tive action would prevail. An international conservation area
would at least have the assumed support of environmental groups
on both sides of the border.

But this international park could not be planned in iso-
lation from other concerns. It would have to on the order of a
large-scale project to warrant the attention and justify the ex-
penditure of significant government funds. Further, the project
would have to conform to federal, provincial and state land use
and planning-priorities for the development and conservation of
adjacent lands. The I.P.R.B. felt only one proposal coﬁld satis-
fy these multiple demands - "Concept B". |

However, it was at this point in the argument that the

logic of creating a 3000 square-mile international park to remedy.

the plight of 4.9 square mile community went astray. The puta-
tive purpose for proposing the creation of such a park was to
overcome the nationalistic rivalries implicit in the dilemma.
The ultimate effect of the proposal was not the burial of sources
of antagonism but rather their exacerbation.

If Concept B failed on the strict merits of its argument,
then it do so by ignoring the specific problems which were meant
to be remedied.

The national governments, in the Terms of Reference
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" submitted to the I.J.C., listed a series of difficulties present

at Point Roberts.3

Other problems were revealed in the course
of public hearings conducted by the Commission in 1971.% 1n a
narrow sense, the mandate of the Commission was to elaborate ap-
propriate remedies to these specific concerns. But it is inte-
resting to observe that several of the concerns assigned to the
Commission were found.lacking in substance. The Advisory Board,
in its report to the I.J.C., could not idenfify any legal or
other difficulties involving permanent American residents at the
Point seeking full-time employment in Canada. Similarly, recent
U.S. federal and state legislative amendments reqardingvthe work
of Canadian physicians in Point Roberts had done much to mitigate
problems in obtaining health and medical services in the area. 2
The existing telephone service arrangements were also found nbt
to be a point of contention. With respect to customs laws and
regulations, the I.P.R.B., in its 1974 Supplemental Report, sup-
ported the idea of establishing a "free zone" at the Point. This
measure was considered a feasible solution to the needless yet
frequent inconveniences6associated with travel and transport in
and out of Point Roberts that issued from its curious politico-
geographic situation.

It is highly ircnic that the remaining problems - the
most serious being thcse of securing adequate drinking water and

electricity as well as the transport of accused persons - were
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only generally discussed in the description of Concept B. There
was no specific mention of means to eliminate these difficulties
through the creation of an international park. Perhaps it had
been assumed that this major project would provide the financial
resources and the necessary impetus for the elimination of sup-
ply shortages and inadequate police services. Nevertheless, the
lack of specificity in the remedy of such concerns testified to
the poér judgement and inattentiveness of the Commission and its
advisory board.

There is little doubt that the issue of water supplies,
for both domestic use and as a prerequisite for the construction
of a.proper éewage system, was the most publicisea issue during .
and subsequent to the I.P.R.B. inquiry. This problem affected
every resident of the community in the daily conduct of their
lives. It was plain, then, that the community would not consi-
der the international park proposal seriously without detailed
exploration and specification of remedies to the water shortages.
Yet the Board offered nothing more than vague assurances that
the creation of the park would in course resolve matters.

Another explanation for this insensitivity and short-
sightedness might be that the Board believed that its attention
should be directed towards providing a comprehensive rather than
point-by-point solution to the Point Roberts dilemma. It may have

felt that to address each problem on its own merits would have



altered the complexion of the reference. But the nécessity for
sﬁch a mid-course correction was apparently recognised by the
I.J.C. which requested the I.P.R.B. to prepare a second report
based on a more issue-driented rather than "global" approach.
Although the release of this second report in 1974 was received
better than the first,7 it was still too little, too late.
Perhaps the failure to address the Qater shortage issue
was a function of the perceived lackrof any feasible solution.
It may have been the opinion of the Board that the water problem
would not be viewed by the appropriate fﬁnding authorities to be
sufficiently severe as to justify the expenditures required to
alleviate the shortages. Perhaps it was believed that only a
comprehensive solution [e.g. the park concept] would gather the
necessary support and funding to provide for remedies to a myr-
iad of concerns amongst which would be included the water prob-
lem. 1In any event, the problem at the Point still persists a
good ten years after the reference.A It is encouraging to report,
however, that the community has come closer to a solution in the
past few years. Plans are now being completed for the construc-
tion of a three million gallon water tank in Blaine, Washington.
Following from this increased water-holding éapacity of the area,
negotiations are set to discuss the possibility of a water supply
"trade-off". It is conceived that Blaine coula sellvsome of its

water to the B.C. Municipality of Surrey. In turn, the water
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system of Greater Vancouver would supply water down to Point
Roberts via the Municipality of Delta, B.C. 8

Even if we were to assume that the implementation of
Concept B would solve the many problems of the Point, it is un-
likely the idea would ever have won the approval of community
residents. To the residenfs of Point Roberts, the central dif-
ficulty of the international park proposal was that it would
alter the political status of the Point in an ﬁnacceptable manner.
While the plan called for the territory to remain American, the
area would be governed by a binational forum. This part of the
park concept was interpreted by residents as akin to surrender
of the Point'g sovereignty. The residents argued that Point
Roberts was U.S. territory and thus they felt entitled to all the
rights and privileges thereby guaranteed. The single most impor-
tant of these rights was the freedom to determine the destiny of
their own community free from the interference of a foreign coun;
try.

It seems evident that the residents were far more inte-
rested in private development proposals. It was believed that
this was the surest means of securing the necessary public ser-
vices while at the same time retaining the existing political
structures. Had the I.J.C. recommended a solution incorporating
private development of the Point, the residents would not have

been much averse.to such plans provided no change of political



205

status was required and the main problems of the community were
to be clearly addressed. A pfivate commercial solution to the
dilemma would have allowed the community to retain control over
the pace and character of development. In return for permission
to develop the area, private business interests would have guar-
anteed the supply of essential services. Although in somewhat
less dramatic fashion than the schemes put forth at the time of
the investigation, the private development approachrhas been thé
cperative theme of community evolution during the last ten years.
Plans are presently being readied for the construction of a mas-
sive 800-unit condominium at the Point. This complex may well
herald a magnificent new era of expansion that promises to real-
ise the economic potential of Point Roberts at long last.

It is difficult to determine the likely community response
had the I.P.R.B simply proposed creation of a U.S. national or
state park. More than likely, the success of such a recommendation
would have depended upon the size of the park, the administrative
arrangements, and the delegation of responsibilities in the fi-
nancing, developing, and planning as envisaged in the proposal.

A full explanation for the failure of Concept B to gain
approval may not be revealed by a detailed appraisal of the merits
of the notion itself. For example, there remains the puzzle over

why the very idea of an international park was rejected so emphati-



cally. There is also uncertainfy over the precise sources of the
huge rift that divided the I.J.C. from the people it was suppos-—
edly trying to help. The Commission was sincere in its belief
that the proposed park was the best feasible long-term solution
to the dilemma of the Point. However, the residents directly
or indirectly affected by the prospective conservation area.were
hostile to this suggestion without ever having tried to under-
stand it. Further, there was relatively little input fromAany-
comunity source for an alternative solution or a modified ver-
sion of Concept B.. It would seem then that the dismal reception
accorded Concept B must be attributed not just to the intrinsic
deficiencies of the plan, but also to the failure of the Commis-
sion and ité advisory board to demonstrate the benefits of the
proposal to those most affected by it. This failure may be

traced to variety of factors.

First, the I.P.R.B. failed to foresee the possibility of
a negative community perception of its role in settling the prob-

lems of Point Roberts. It must be recalled that the Board had

interpreted its mandate as that requiring a broad and unrestricted

quest for solutions. Given this sweeping function, the community
of Point Roberts may have viewed the Board as more than a passive

investigator of fact. Certainly by the time the park proposal

had been put forth, the Board may have been suspected of acting in

the manner of a policy planning agency, a-community developer, or
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an arbitrator. This perception mdy have left the Point Roberts
community in a state of extreme anxiety over the true role of

the I.P.R.B.. 1In short, the Board may have been seen as usurping
the‘responsibilities of local, county, state or even federal au-
thorities in determining the future of the community.

Second, the failure of Concept B should in part be attri-
buted to the lack of any effective public relations or awareness
campéign mounted by the I.J.C. or its advisory board. The cri-
ticisms of the Board with respect to its lack of accessibility,'
public consultation, and public participation in the investiga-

10 It is evident

tive process would‘seem to confirm this view.
that the community simply did not trust or otherwise have any
confidence in the role, responsibilities, and work of the advi-
sory board. Of course, the I.P.R.B. had never tried seriously
to instill community trust. The Board quite simply ignored the
need for an ongoing process of community liaison and consulta-
tion. Perhaps the difficulty of obtaining copies of the Board's
‘recommendations gave symbolic testimony to its palpable lack of
public disclosure. It is of no surprise to learn that community
representations at the 1973 public hearings were filled with un-
certaiﬁty and suspicion.

Finally, Concept B failed not only for the substance of

its proposal, but for those substantive concerns it neglected to

mention. How would the park be financed? what effect would this
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development have on local property values and business concerns?
how would the land be ekpropriated? what sorts of access roﬁtes
into and out of the Point would be required? what levels of go-
vernment would be responsible for which duties and functions?

- these were only a few of the many questions raised as regards

the lack of specificity in the I.P.R.B. reports. A general lack
of trust in the Board, coupled with the lack of specificity in

its reports, served to undermine the legitimacy of the Board and to

vitiate the proposals of the I.J.C. itself.

[2] The Lessons of the Point Roberts Reference

The increasingly complex and varied nature of the Canada-U.S.
relationship has promptea debate over which dispute settlement
and conflict avoidance mechanisms ought to be developed to accom-
modate new sorts of bilateral concerns. It has often been argued
that the I.J.C., the oldest and most successful of bilateral in-
stitution:, should be adapted to play a more active role in the
mediation of the relationship. It is widely held that the Com-
mission could extena its purview to fill any institutional gaps
that may exist within the bilateral framéiu'ork.ll As a consequence,
numerous proposals have been advanced to reform the I.J.C. and

thereby enable it to address contemporaiy challenges more adequate-

ly.
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Proposals for the reform of the I.J.C. have varied great-
ly in scope and function. At one extreme, the increasing insuf-
ficiency of traditional means for resolving modern envifonmental
problems has provoked the call for drastic "structural transfor-
mation" 12 of the I.J.C.. This step would allow the Commission
to amplify its present involvement in the field and further to
take a more comprehensive and co-ordinated approach. Perhaps
A.D.P. Heeney best described this position when he stated:

Another suggestion which has gained more re-
cent currency would be to convert the pre-
sent Commission into, or replace it by, a
supra-national institution and endow it with
authority to manage all aspects of boundary
waters...Such a body would apparently have
- powers comparable to a domestic administra-

tive or regulatory body including a power
to licence and presumably to enforce. 13

Proponents of this scheme have suggested that the Commis-
sion be given the power to "...take action in order to control “the
mounting pervasive forms of transboundary poll;ltion...".l4 This
goal may be achieved either by granting the necessary enforcement
powers or by extending the Commission's quasi-judicial power under
article III of the Boundary Waters Treaty and thereby creating a
form of supra-national environmental court. 15

Other observers, not wishing to grant enforcement powers,

have advocated providing the Commission with a broad supervisory,



16 This may include in-

co-ordinating and investigatory mandate.
vesting the Commission with "authority on its own initiative to
make preliminary examinations or assessments of potential pollu-
tion problems along the boundary, to poiht out potential sources
of trouble and dispute and to suggest to the two governments that
a reference should be ﬁade.".l7 Variations of these proposals
have also been suggested. For example, £he I.J.C. could be em-
powered to initiate its own references tﬁat involve transboundary
environmental problems. In addition, the Commission might be
assigned the responsibility for overall surveillance and rémedy
_ coordination in all pollutioﬁ matters. But irrespective of the
precise articulation of the variations, the general thrust is to
transfrom the I.J.C. into a binational environmental "watchdog".18
At the opposite end of the spectrum, proposals have been
té similarly extend the jurisdiction of the I.J.C.. However,
rather than transforming the Commission into a specialised envi-
ronmental agency, they advocate widening the purview of the I.J.C.
to mediate Canada-U.S. concerns of a general nature. The Commis~
sion, in the spirit of these suggestions, would not be confined
to either boundary or environmental issues. It should be appre-
ciated that the Boundary Waters Treaty could not be duplicated

or re-negotiated today.l9Further, there is very little hope for

the establishment of more than a few new bilateral agencies.20
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These circumstances suggest that the I.J.C. might be a convenient
means ofbaddressing new and additional concerns in .the vacuum
that exists today for the presence of such a mediatory institu-
tion. | ‘

A vast array of topics have been envisaged as falling un-
der the purview of an enhanced version of the I.J.C.. Such sug=-
gestions go beyond strict environmental matters and include:
coastal and marine problems [including oil spills, traffic man-
agement, marine water quality, fisheries, Outer-Continental Shelf
hydro-carbons, Arctic resource development, and energy resources];
other natural resource areas from forestry to parks and wildlife;
and even the broader iésues of civil aviation, specific trade
and general balance of trade affairs, weather modification and
cross-border T.V. broadcasting.21

It is in the light of these projected extensions of I.J.C.
responsibility that the Point Roberts reference acquires greater
significance. At the beginning of the 1970's, the Point Roberts
case was seen as a harbinger of a trend towards enlarging the
scope of the Commission's responsibility for dispute settlement.
The reference presented the possibility that "...the I.J.C. will
also be increasingly engaged in boundary questions having socio-

logical, cultural and political aspects.". 22
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Essentially, the Point Roberts reference tests the adaptability
of the I.J.C. to a new area of concern in the Canada-U.S. rela-
tionship. It has already been argued that the Point Roberts
case was a matter that lay outside the Commission's tréditional
parameters of responsibility. It was a case that did not per-
tain to the subject-matter broadly characterised as "boundary
water uses" and which were normally the focus of the Commission.
But it was the very nature of the dilemma itself thét situated
the Point Roberts reference outside these traditional Commission
. parameters. For the case required the I.J.C. to transcend the
technical orientation and fact-finding investigative procedures
which constituted the standard methods -of :Commission operation.
It was this sort of "quantum" methodological leap that the I.J.C.
and its advisory board failed to make in the approach to the re-
ference.

The results of the Point Roberts experiment -are neither
conclusive nor surprising. At best, the case serves as a stern
warning to the national governments concerning the real and po-
teﬁtial hazards in employing the I.J.C. as a general mechanism
for bilateral dispute settlement and conflict avoidance. But it
would be premature to bar the Commission from any future involve-
ment in matters beyond its traditional scope of inquiry.

It is commonly believed that the I.J.C. failed at Point

Roberts owing to the mere fact that the issues involved in the
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dispute did not pertain to the boundary water concerns that had
consistently informed the previous casework of the Commission.
This proposition, however, would.appear to be wrong-headed and
misguided. For the failure of the Commission at Point Roberts
must be attributed much more to the inapplicability of its fact-
finding procedural model than to the inherent features of the
case itself. It was really a failure of perception, approach
and sensitivity that left the formidable technical apparatus

of the Commission operating in a vacuum.

The Commission's fact-finding model is designed for the
purpose of conducting an impartial investigation of fact which
invariably requires a considerable degree of technical expertise.
The operating model can aptly be described as "...the use of peer
technicians, under scme institutional umbrella, equal in number
and skill, and who are appointed by and responsible to that uni-
tary umbrella agency." 23One of the important advantages of this
model, in certain cases, is that it diminishes the use of overt
bargaining methods so as to make difficult to distinguish winﬁers
from losers and thus identify those parties whose interests have
been left 6ut.24 Indeed, it has been declared that the I.J.C.
may reflect "...the most advanced effort to approach the concept
and practice of fact-finding, recommendations, quasi-management
and judgement-making in very significant areas of mutual national

interest."”
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But in order to determine the applicability of the Com-
mission's model, it is imperative that we review the nature of
the Point Roberts dispute. The neatly articulated problems enun-
ciated in the Terms of Réference lend the impression that the
dilemma of the residents revolved around‘several discrete diffi-
culties. On the level of appearances, then, the éommunity seemed
to suffer from a lack of certain basic societal amenities, e.g.
lack of drinking water, electricity, poor sewage facilities, etc.
The task before the I.J.C. was one of limited proportions - or so
it seemed. But when the I.J.C. actually began its inquiry, the
guise was lifted and the essence of the dilemma revealed.

Although there was a need for an impartial investigation
of fact at the Point, the animating theme of the reference should
have seen the Commission thrust itself above and beyond any tech-
nical considerations involved. The nature of: the case required the
I.J.C. to reconcile the rights and priorities between the var-
ious diverse and polarised interests. There was little chance,
however, that the Commission would be capable of arriving at a
mutually—aéreeable factual base whatever technical expertise it
brought to bear on the case. All parties to the dispute already
understood the nature and number of the vexing'problems that
faced Point Roberts. Thus deprived of the efficacy of its: or-
thodox model for establishing an empirical base for its recommen-—

dations, the Commission was confronted with the difficult task



of recommending solutions based on its general perception and
interpretation of the dilemma at the Point. Stripped of its
traditional technical basis for resolving disputes, the I.J.C.
was asked to play a role more closely akin to that of a politi-
cal body rather than that of an admiﬂistrative agency. At the
time of the reference, the Commission was neither prepared nor
equipped to meet the challenges of the case.

In reality, the results of the Commission's investigation
would act only as a recommendation for the national governments
to consider. Nevertheless, the residents of Point Rcberts and
other interested parties believed this was more a matter of form
than substance. There was little doubt that the national govern-
ment would give due consideration to the submissions of a pres-
tigious body such as the I.J.C.

The inapplicability df the Commission's- investigative
model to the Point Roberts reference yields several important
implications. Foremosﬁ, it refutes the popular perception that
the record of success previously established by the I.J.C. was
achieved because "...each government has refrained from submit-

n 26 It would seem that

ting disputes other than those over water.
there is more to the Commission's formula for success than sim-
ple familiarity with the subject-area would suggest.

The Point Roberts experience also implies that the na-
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tional governments cught to be very selective in the nature of the
disputes they choose to submit to the Commission. As Professor
Munton notes most appropriately:

The fact-finding approach to settlement makes

the assumption that the technical and politi=

cal issues in a given dispute are identical,

or at least the former largely accounts for

the latter...Often the lack of technical facts

is not the difficulty at all. Indeed, politi-

cal disputes frequently arise precisely be-
cause 'the facts' become well known. -

Therefore, one may submit that the I.J.C. may have little
difficulty in resolving disputes where there is a need to esta-
blish a mutually-accepted factual base. This empirical ground-
work may then serve as a foundation upon which productive bila;
teral negotiations may proceed. In this context, the Commission
should certainly be employed to deliberate a wide range of bina-
tional concerns. Indeed, there exists a multitude of issues ari-
sing from the Canada-U.S. relationship which require a thorough
and impartial investigation of fact. In these situations, the
capacity for the Commission to adapt to non-traditional corcerns will
be very much a function of the willingness of the governments to
employ the I.J.C. in suéh matters. Even if the Commission is not
employed in this capacity, the I.J.C. may, however, serve as a
viable model for other bilateral agencies. An illustrative case

in point was the common fact-finding technique applied in resolving
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the balance of trade statistiés dispute in 1971. 28 Further, a
1975 Senate report suggested that the I.J.C. may be usefully
employed in resolving various questions in the fields of energy
and agriculture where factual data is often in dispute. 23
However, the situation may be very different where,
irrespective of factual questions, the content of a dispute re-
tains its political dimension. In these matters, the Commission
would be entering into a role reserved traditionally for govern-
ments. 30 |
To insert the Commission into disputes which are funda-
mentally pélitical in nature presents several obvious dangers.
It should be remembered that a critical element in previous Com-
mission success has been the impartiality of its deliberations.
This impartiality has enabled the I.J.C. to gain the confidénce
and respect of both Canada and the United States as an effective
bilateral institution. However, once the Commission is referred
to concerns requiring political rather than préctical solution,
then the I.J.C. itself may become politicised.31 This would ap-
pear to be extraneous to the logic of the I.J.C. model and in
contradiction to the-.fundamental principles of the Commission.
The "politicisation" of the I.J.C. would further threaten to un-
dermine the Commission's crediﬁility and thus its effectiveness
in the conduct of existing work.32 The practicai result of this

would be the benign neglect of the I.J.C. and the increasing



tendency of Canada and the U.S. to employ other means of interna-
tional dispute adjudication. 33
. An ever wider issue is raised in assessing the effects
of the I.J.C.'s assumption of a more political role. Professor
Carroll points out that "...the I.J.C. lacks a constituency in
the legislative branches or political parties of either govern-
ment or among the general public on which the responsibility for

support would rest."34

Hence, the proposed evolution of the Com-
mission's political role may be understood as a threat to the
principles of responsible democratic government. 35

The Point Roberts case may offer a practical illustra-
tion of this problem. Apart from the 1971 public hearings held
by thg I.J.C. at the start of the reference, the community and
probably the county had little awareness of the progress of the
I.R.P.B.'s investigation. In the eyes of community residents,
the fate of Point Roberts was too important an issue to delegate
to an international agency that had no legitimate political au-
thority. The resolution of the problems of Point Roberts, imply-
ing some determination of the community's destiny, was simply
not a matter where the cold hard facts of the case would dictate
appropriate remedies. Further, the absence of any appointee to
the Board from Point Roberts or Whatcom County, insufficient con-

sultation with various levels of -government, and the absence of

any local working or liaison committees did little to sustain the
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legitimacy or reliability of the i.P.R.B.

Remedying the problem of public participation and consul-
tation, on a general structural level, may not be an easy matter.
The extent of public involvement in the investigative process
must be determined in light of the requirements for the effective
operation of the advisory board system. As it was stated in a

1974 I.J.C. publication,

There is a need to resolve the apparent di-
lemma between the need to maintain a distance
from the public while the investigations are
in progress and the need to inform the public
regarding what the Commission is doing. 36

Whilst thé Commission moves further away from the inves-
tigation of strict technical concerns, or where technical and
political matters are fused, structural and operational conside-
rations emerge. If the I.J.C. does wish to proceed in this di;
" rection, a distinction may have to be drawn between technical and
non-technical advisory boards as regards their composition and
conduct. Additional challenges will also be confronted by the
members of these boards, for it will become increasingly diffi-
cult to act in both capacities - i.e. as both a member [expected
to make decisions of a political nature] and an employee of an
agency, government or non-governmental body.

Finally, the Point Roberts reference also poses some ge—

neral questions as to whether the Commission should be at all



eager to assume new responsibilities and expand into new areas
of concern. One of the hallmarks of the I.J.C. has been its re-
sistance to the trend towards creation of a large, permanent bu-
reaucratic structure. Any expansion of its responsibilities may
necessitate a philoscophical decision of whether to increase its
institutional apparatus or remain a relatively small and neutral

body. 3/

The Conmission itself has already acknowledged that a
move into a new array of concerns could only be accomplished with

additional staffing and other resources. 38

[3] Point Roberts in Retrospect

As with any case :study, the results of a close.examina-

tien of: the Point Roberts reference must be interpreted with care.

There will always be disagreement whether the reference was a le-
gitimate casé to test new terrain for the I.J.C.. Some may con-
tend that Point Roberts was simply an anomalous case which saw

the Commission address itself to an inherently insoluble dilemma.

Clearly, there were many intractable elements to the

Point Roberts affair. It may be arqued that, at the time of the
reference, there was no common ground on which to erect a consen-
sus. Perhaps the Commission did the best.any conciliatory agen-
cy could have hoped to accomplish - i.e. to provide an opportun-
ity to articulate and illuminate the primary impediments to any

"ultimate" solution. If we assume that the I.J.C. was in fact
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given an impossible set of problems to resolve, then the record
of the Commission at Point Rcoberts must be considered a limited
success.

Nevertheless, the question still remains as to whether
the Commission could have established somé common ground in its
work at the Point. For example, a problem-by-problem approach
would certainly have been a more appropriate strategy in the
search for solutions. But the important part of this approach
is that it might have gained more community support than the
grand international park scheme proposed by the I.P.R.B.. Of
course, it is'impossible to determine how the conservation park
idea itself might have been received had there existed greater
consultative and liaison mechanisms. One may also ask why no
alternative versions of "Concept B" were submitted for considera-
tion. Faced with a series of alternative proposals, those af-
fected by the international park scheme might have been less in-
clined to treat Concept B as an ultimatum. There would have
been far more opportunities for compromise had alternatives been
put forward in earnest.

Of course, the chanceé of satisfying all interests and
solving all the problems of the Point ﬁoberts community were very
small. But if we believe that there was an opportunity for the
‘Commission to try and establish a working consensus, then the

experience of the I.J.C. at the Point must be regarded as a very
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serious failure and disappointment.

It may be unfair to assess the performance of the Commis-
sion based only on the results of the reference. The difference
between the success and the fajilure of the I.J.C. may only have
been one of degree. But the weight of evidence would suggest
that the Commission failed to adapt to the unique requirements
of the Point Roberts reference. It failed to establish the ne-
cessary consultative struétures to gain public trust. It failed
to recommend specific solutions to sever%l urgent community prob-
lems. Lastly, it-failed in a general way to respond to the needs
of the éommunity whose dilemma the Commission was assigned to .
help resolve. The inadequacy of Commission work in the Point
Roberts case may yet prevent it from enjoying further opportuni-
ties to extend its field of concern.

Bur irrespective of any particular evaluation of I.J.C.

performance at the Point, the exceptional character of the refer-.

ence provides a means of reflecting on several important issues.
Foremost, the case provokes discussion of the rolé and

~ function of the I.J.C. in the framework of the Canada-U.S. rela-

tionship. The history of the Commission's casework is an out-

standing example of the institutional resolution of bilateral

differences. Yet the Point Roberts reference suggests that there

may be limits to fhe,scope of the institutional process as a
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means of dispute settlement. Bilateral agencies such as the I.J.C.
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cannot supplant traditional diplomatic or otherwise political
solutions to certain sorts of problems. Bilateral agencies can
at best enhance the diplomatic process by providing a conmon em-
pirical basis for negotiation. These agencies may also apply or
establish sets of mutually-acceptable principles that will guide
bilateral relations. Perhaps the Point Roberts case may best be
understood as an example of the difficulties that inhere when an
institutional mediatory process is applied to a task inconsistent
with its organisational framework.

The Point Roberts case has also served to enrich the de-
bate over the future role of the I.J.C.. An examipation of the
reference should alert the national governments to possible dan-
gers in expanding the purview of the Commission to those matters
which are not readily amenable to its investigatory orienéation
as presently constituted. It is difficult to ask a bilateral
agency to make "quantum leaps" of the sort discussed earlier.

The evolution of the Commission has been gradual in res-
ponse to changing bilateral needs and concerns. No doubt the
Commission will continue to adapt to bilateral demands and there-
by resolve new problems as they arise. The Point Roberts case
does not nullify the potential for the I.J.C. to broaden its
sphere of influence. The case does, however, suggest that the

expansion of the Commission's responsibilities should be planned
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carefully so as not to jeopardise the work and progress of the
I.J.C. in other fields of endeavour. .

Finally, it must be recalled that the Point Roberts re-
ference was a new experience for the Commission._ It may be un-
fair to assess the capacity of the I.J.C. to enlarge its purview
on the basis of this single and very difficult case. The Comnis-
sion ought to be given other opportunities to display its formi-
dable technical resources. These opportunities will allow the-
I.J.C. to develop the appropriate liaison structures and became
more sensitive to ccnnmnity concerns where certain cases demand.
Of course, an expansion of Commission responsibilities may well
entail an expansion of the bureaucratic-institutional apparati
required to meet new challenges. But,in any event, when the
governments come to consider the insertion of the I.J.C. into
more extensive bilateral concerns, the lessons of Point Roberts

will receive intensive study.
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