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CONTENTE: This thesis is a study of the various appeals
that have been made to provide a foundation for a
natural-law theory and a critical examination of the
problems attendant upon thesce sppeals. Although an
outline of this study is given in detall in the intro-
duction, I chould 1ike to point out the purpose and

what I feel to be the significance of this study. Most

~11-

societies which pride themselves on having a mature legal

system have witnessed the inadequacy of a positivist
approach to the law. Because of this, we witness the
search for a foundation or critical standard for our
human enactments which is stable and beyond the reach
of human interference. With the revival of interest in
natural law, it 1= important to be aware of how
proponents and critice have dealt with the view in

the past in order to avoid problems and ensure an
acceptable view for the present, In the final chapter
of this study, I have suggested an approach for today
which appears to overcome most of the major stumbling-
blocks of past attempts to provide a2 sound natural-law
theory and which, I suggest, is a géod beginning from

which to develop a full legal theory.
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INTRODYCTION

The notion of f‘nstural law’® which, as we shall see
¥

" has worn a myriad of gulees, has been discusgsed, propounded

and criticized for nore than two thousand years., The phil-
ogophy of law zenerally involves the atitempt to understand

the essence or nature of law, whence law ig said to gain
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guch pairs of opposites as ‘right’® and ‘'wrong' and *justice’

and *'injustice’. Theories put forth under the name ‘natural’

r...)

law® have been definite attempts Lo deal with theses issues.

1auurnl law theories must be placed within their
proper context to avoid the mistaken assumption that they
are proposed to answer sll questions which may arise in
the legal sphere, proposals concerning the nature of law
and its concomitant problems; in particular, those es-
poused by natural-law theorists, constitute a moral much
more than a legal system, In fact, much of the eriticiesm
and 111 repute associated with natural law derives from

the fact that i1ts ocopponents and even many of its bpro-
Y ¢

ponents judge its efficacy on its ability to generate a

comprenensive legal order out of 1tg initial and funda-~-
mental principles. In Taet, howdssr, the wmain goal of

most natural-law theorists has been to find a point of
contact or a bridge besltween morality and the law,

What has been the catalyst for this constant search
1



for a point of intersection? There have been a variety of
suggestions from both defenders and critics. Jamieson,
whose view will be elaborated in Part Two, proposes that

the notion of "natural law is a rhetorical warrant, not
el

a self~evident or empirically demonstrated premise, his,
Jamieson further suggests the psychological utility of
natural law. She concludesg that "man’s recurring attempt
to isolate and define ‘the basic ordering principles
which govern the moral and physical universe testifies to
a deeply felt psychological need to believe that such an
underlying order exists....Belief in natural law satis-
fies this need‘"2
The more dominant view, and the one more likely to
receive historical corroboration, is that man has looked
for something, now generally classified as natuvral law, to
“provide justification for the existence and obligatory
force of positive law ~ not just a 'phantom law® fulfilling
a psychological need in man, but something actually exist-
ing (in a broad sense of the term) - which makes our
calling a law unjust or void valid. As Strauss points out,
our ability to describe a law or decision as unjust

"implies that there is a standard of right and wrong
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ndependent of
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and higher tham pogitive right; a standard

with reference to which we are able to judge positive
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K. Jemleson, "datural Law ag Warrant”, Fhilosoonhy

and Rhetoric, 6, 1973, v.242n,
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right."3 Furthermore, this standard cannot simply be the
ideal of onefs society or group, for "the mere fact that

we can raise the gquestion of the worth of the ideal of our
gsoclety shows that there is something in man not altogather
in slavery to his soc;iet},!.”}“‘L “hat there is a basic unwil-
lingness on the part of Jjudges, juries and the soclety at
large in a mature legal system to effectuate laws which
appear ‘unjust® or ‘unconsclonable' suggests a belief
(functioning at least in practice) that positive laws must
conform to some sort of fundamental moral standard,.

H.A,Rommen beginsg his book, The Natural Law, with

the following remark: “Just as wonder, according to Arig-
totle, lies at the beginning of philosophy, so, too, is it
found at the beginning of the doctrine of natural law”5
Rommen isg discussing the primitive origin of the search

for a higher standard of Jjustice or appeal. He notes, as

do many other historiang of natural law, that this idea
emerges when a soclety or group, aware of their own history
and/or other cultures, realizes that their laws are not
only changing with time but also are different from

thoge of other peoples. Up until then, all laws were

. Risht
3, 1953),0.0.
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thought to be unchangeable and, being undifferentiated
from religious norm ,6 of divine origin. But noting the
vast variety and variableness of the laws of the land,
a, dlS netion was made between what was divine and what

was pure human enactment. From this arose the problem,
granpled by natural-law theorists for centuries: In
what scenge are human laws normative and how are they
binding?

Most natural-law theorists? turned to a discussion
of justice, which they felt could be a useful tool by
which to criticize and formulate adeguate human laws., It
was the dictates of this overriding concept which were
seen to be disclosed to man in the principles of the
natural law. Positive law was considered 'just' when it

sccorded with t©

-

ege principles. With this one can better
understand the above c¢laim that natural-law theory is more

of a wmoral theory. In fact, it provides the foundation

for a natural ethics distinct from any Chrigtian or re«:
vealed system (though not necessarily in opposition),

=

Before introducing the various appeals which have
been made to provide a foundation for a natural-law view,
it is beneficial 1Ff one considers, at best superficially

in this context, the various aznects of a natural-law

6 .. . '
'Religion' and ‘'divine' are here 1o be understood
in a broad sense including everything from the pre-Socratic
view to that of the Roman Catholic Church.

-
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explicit by

to all thinkers who have fol-
thougatg although uob men as
remselves, use the term



approach to justice. As d'Entréves notes; there is an
“indefeasible movement of the human mind which impels it
towards the notion of an eternal and immutable justice....
This justice is conceived as being the higher or ultimate
law, proceeding from the nature of the universe, from the
Being of God and the reason of mané“8 Although this appeal
results in‘various formz of natural-law theory, there are
a few basic aspects which remain relatively stable. One
such aspect is that the individual is seen within a frame-
“work of norms which are not man-made but binding on man
nevertheless,

In general, Jjudgements concerning what is or is not

just need not invelve explication of any attendant norms.

It should be noted, though, that any sort of justificatio

s

g}

for these judgements will at least imply some normative

o

gtandard. On the other hand, natural-law asgsertions are

.

immediately in the form of normative statements, the

-

contents of which s

H

e seen as formulated independently of

the subjects of the norm, That is, the natural-law frame-

vork of justice is out of reach of human arbitrariness
and caprice. It is this transcendence which allows the

natural-law theorist to conclude that the contentsg of the

_— :
AP, 4 Entréves, Hatural Law, (London: Hutchinson's
University Press, 1951),p.8. (48 I propose to show, the
three areas from which he suggests that the ultimate law
proceeds separate or join together in a variety of ways
to result in several different forms of nastural-law
theories.)



natural law are obvjective and universal, Even views
which suggest a certain degree of variébility maine.
tain that the core or source of natural-law criteria is
unchangeable,

The moral principles which refer to the activities
of law-making and law-applying make up the ideal of

©

justice, although there are many views as to what exactly

isg involved materially in this ideal (which is seen as the

reason for the validity of the law). As one exawmple, I

i)

hall cite the view of gustlce proposed by John Rawls, as

i._l-

t is supported by Charles Fried, who argues for its

compatibility with natural law., Fried states that the
"full concept of justice reguires recognition not only

of the eguality of all buman persons but of their equal

nt to equal liberty in the vursuit of thelr interest

Q
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[13]

Aristotle's notion of the mean between extremes and Plato's
harmony and proper functioning of parts in connection
with the whole are equally familiar answers to the guestion:
dnat ig justice?’
dhatever the view of justice, the questioa to be
dealt with is how are these woral princinles of the
natural law to be ascertained? It should be noted that

the appeals used throughout history ag foundationg for

..... andg e b01c0h- OL
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natural law may be widely inf Luenced by the time and place

or the current ideolos)

L3

y of the particular group or socliety.
That this is more wwevalent in natural law theory than in
some other subject areas "is traceable principally to the

fact that natural law, though a difficult

fm?
\JJ
-

ilosophical

.

problem, is also a subject of direct, intense, daily and

m

f people whose philosophic
0 4

tragic interegL to all sorts o
1 ,
tools may well be primitive.” Turthermore, a philosophy

,O

free from hl%LOflC 1 and ideological iniluences would
reguire a degree of detachment from one's surroundings
which seems humanly impogsible,

There are many examples of history nlaying a major

role in influencing not only natural-law theories but

alsoe philosophital systems in general. Nevertheless, the
basic factor in natural law ~ an appeal to something

*higher® than positive law - has been consistent through-
out, Two contrasting examples are those of the school-

men and the majority of modern nabtural-law theorists., The
rigid social structure at the time of the former is nirrored
in their absolute and fixed ideal. The more modern

theories reflect the general scepticism towards absolutes

and emphasize the possibility of change. Natural law has

10.. .
Oy gl Taw, (~ew York:

Y.R.Simon, ihe T
Fordham University rfrest




been both individualistic and authoritarian, religious

and secular, conservative and progressive ags well as a
higher existent law invalldating positive laws inconsistent
with 1t or simply an 1deal to which the positive law ought
to strive to correspond.

These variations are in general geen to accord with
specific historical situations. A progressive or innovative
role 1s played by natural law when the authority of an
existing power 1is on the brink of collapse by either
internal or external forces or is in need of an overhaul
to keep abreast of the times. When society 18 on an even
keel the natural law is often propounded to assist in the
the status guo, But; as Simon points out,
often even “the relevant particularities of the historical
treatment are best understood by being traced to the
ideology of the place and time."ii He goes on to describe
an ideology as "a system of propositions which, thougl
indistinguishable from statements about facts and essences,

actually refer not so much to any real state of affairs

ag Lo aspirations of a society or some definite group at
e .8 . : L) - ‘ S N :512
a ceryvain tiwme in 1its evolution.
i1, T -
— 1olmon;p.lé,
124
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Although an ideology has only the appearance of
philogsophy and universal truth, 1t need not be at variance
~with objective truth and may help (though history ha
shown that it often hinders) in directing the choice
of questions or problems to be studied. As was seenabove,
ari ideology may serve to direct the natural-law theorist
to a search for a justification of either criticism or
approval of what is occcurring in the society at that time
and in particular to a realization that such a standard
proves more satisfactory if it is detached from those
occurrences and is not dependent on the threat of force

alone. “That is, the

el
]
]

reh 18 directed to something

Ty
.

given®, out of the

b
-~

o

reh of human whim and the fluctuai

of the temporal experiences of man (something ‘natural').
Generally, societies come to realize that stability

and long-term acceptance of and obedience to its laws

and policies require a Justification enzabling individuals

to see that their interests are not jeopardized by soclal

obligations and that rights and duties ave coincident.

One such system which has maintained itselfl for more than

3

&
o

nousar

vears is that of natural law. With the

f
o

Two

P

;e
50

..‘
o

1wy of law and the familiarity with alien legal systenms,
the Greeks and Romans distinguiched pure power from
justice and denied the automatic validity of the laws of
thelr state, From these beginnings, the natural law was

channelled in several directions., Nevertheless

~®
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these philosophers all recognize that there
are duties or obligations which are other
than, and independent of; those that are
brought into being by explicit legilslative
action. A second respect in which they all
agree 18 in thinking that the positive law
is to be judged in the light of its corres-
pondence to law in this priwary sense and
that the duty to obey the vpositive law
rests, wholly or in part, on the derivation
of the latter from the law of nature. 13

Even this outline cannot be adhered to stringently if some
theorists are to be included under the heading 'Hatural
Law?®

Thus we can see that the view coined as the theory
of natural law undergoes changes with the advancement of
thought, the increase of experience, the general occur-

rences  of the time period and with the influence of pre-

ons of

[ aad

vailing ideologies. Fach 'new' view retains port
its ancestors which the theorist feels are relevant to

the situation at hand and makes adjustments in those areas
where the explication appears inadequate. With this sort
of 'give and take' situati@n'it is difficult to make

any sort of cluecidating classifications. Indeed, any sort
of definite grouping will appear rather arbitrary and

inaccurate considering that, for the most part, each theory

ought to be seen as on the borderline of seversl classi-

FoA,Olafeon, ed., Society, uaw dna Horality, (Jew
Prentice-Hall,Inc., 190617,D.
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fications,

Nevertheless, a study of the historical development
of natural law suggests that there are several basic
appeals which have been emphasigzed by various theorists
in order to give a stable foundation to a natural law
which transcends human enactments. That is, when arguing
against the immutability and absolute authority of posi-
tive law by an appeal to a higher or natural law, a source
for the latter must be found which is itself stable and
éble'to dictate a binding normative system by which to

3

judge the former. Without such a foundation the appeal
to natural law would be both philosophically untenable
and practically or legally irrelevant.

Te clagsificationg to follow are an attempt to
delimit in some useful way the major appeals taken thf@ughm
out the more than two thousand year history of natural
law. As mentioned, these classifications are not defini-
tive but will serve to highlight the major thrust of
the appeal in the various theories mentioned. Although
the major or ‘ultimate' appeal will thus be emphasized,

the use made of other appeals will be referred to where

clarity and coherence demand.

)

The four broad categories of appeals made in order
to provide a foundation for an vltimate normative systen
which have recurred most freguently are appeals to

(L)nature, (2) reason, (3) the Diviane and (&) the human
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individual. The breadth of these categories carries with
it a certain vagueness, bubt a look at some theories which
appear to fall within their scope will clarify to some
extent the notions involved as well as outlining the
finer differences often ohscured between these appeals.

A chaplter will be devoted to the exemplification
of each appeal, but a bried and cursory outline should

prove useful at this point in owxder to clarify the direction

()

to be taken in this study. The first appeal to be dig-

Yal

(Cussed ig that of nature - generally considered the most
primitive and chronologically the first sort of appeal

to an ultimate given to establish some sort of normative
gtandard which could reasonably, in retrospect, be classi-

fied as natural law, This appesal generally revolves

around speculation on the physical universe. Observing
the harmony and order of the recurring phenomens in nature,
the early Greeks proposed that something analogous was

needed to assure the security of society - a part of that

natural order. The habit of obedience or the threat of

force by the soverelign will was insufficlient to secure

a stable and organized soclety. The notion of Justice

el

irset arose "as a kind of metaphyveical, caesmological

principle regulating the oneration of the forces of

nature on the elements of the universe,; securing balance
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and harmony among theam all, "Justice", bound up

with a teleological view of the universge at large and
its components considered individually, was used to
distinguish laws which were just by nature or, as

will be elucidated in Chapter One, in thelr idea were
distinguised from and used as an utimate standard for
the justness or validity of human enactments and insti.-
tutions. As will be seen in the discussions of Plato

and Aristotle and other exemplars of this appeal, nature
became ‘idealized' as a source of objective standards
of walue and was thus a guide to action.

“he second broad classification is that of the appeal
to reason. As will be seen, reason is appealed to in the
y-of naturzl-law theories though in a variety of
wvays, AS a separate division, reason ig here understood
not nmerely as the essential quality of man or as that
faculty by which man is able to deduce the natural laws
from their ultimate source but rather as the essential
feature of tThe cosmos as a whole, Typified by the Stoic
view, this apoezl emphasizes man‘s cavnacity to share in
15

the universal harmony of nature, Natural law, through

*"TaStow@,jfggz Law and Human Justice, (oban'OTd
Stanford University rress,1965),0.11.

>

r - .
)An overlapping with the Tirst category is easily

i
seen he hut, as will be pointed out Turther in Chapter
T emnhasis on reason Jjustifi=zg its in-

Two, Txo sreate
CWuszma a8 a Sey



thilsg appeal, 1is given a universal rational foundation,

k!

reason being seen as the lmmanent osrincivle guiding the

b

universe with the natural law (azein having a normative
connotation) as its exnression for man., The objective
standards of truth and Justice (the content of the natural
law, were seen as revealed Tto man throuzgh ‘risght reasont,
The third classification has been broadly entitled
the aoneal to the divine. It should be noted that prior

B T L S L - TR S . PRI [
to man'g relative subdulng of naiture, wie latter was
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& ney
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given a nuainous and sacral meaning. Jut it is
generallyv agreed that at this time there was no dis-
tinction made between nature 2nd convention and Thus
any apoveal to the divine cannct be seen as forming a
basis for a natural-lsw theory. .iature itself or the
reasoning principle or law or fate controlling the uni-

verse is often referred o as divine. +this should be seen,

for the purposes of this study at least, asgs an extended

u‘.l

a1

jor

use of guch terminology. “Jhat shall e underzgitood
divine in this context - exenplified by the Roman
Catholic view of natural law - 1s the notion of a God,
some authoritative fisure (net necessarily in an anthro-
pomorohic sense) who standg above nature in general and

nan and who maintaing the order and design of the universe

ANl S ey A S A T [ SRV, S =SSN . oy gy e
and i1gauaes the 1deal ormg in Tthe form of a natural law,
e e e et e e e
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1oy should be nonted
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Reason here may be seen as a gift from God enabling
man to see and to understand God‘s plans and dictates.
Unlike the second classification, though, there is no
special or necessary role for reason consistently em-

. . o

phasized for; as 3t.Paul suggests, these dictaltes are

"written in thel:

s
M

hearts ["the he hen%} heir conscience
also bearing witnesg,”17 Aguinas, generally considered as
the father of the Roman Catholic view, emphasizes a
rational foundation for natural law and embarks on a study
* human nature to discover the values inherent in
Nevertheless, the natural law forms part of the divine

Y

law snd his ultinste appeal for justification of the

9]

former lies with God, and thus Acuinas' view will be

0

elatorated upon in the +third chapter as an exemplar of
the appeal to the Divine,

#inally, the fourth broad categery - that of the
human individual -~ includes several major and basically
unrelated trends in the hisgtory of natural law. In the

gseventeenth and elghteenth century formulations of ¢

jong

natural law, reason is often emphasized and may be the
ultimate appeal in the sense of being the essence of

human nature, As will be shown in Chapter Four, this

7” mans 2:15, King James Version. (London:
Cambrlube Universibty Press).

s an otz e A et ST ot g e it ATt craah e
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is often mistakenly generalized as the ultimate appeal

in this period whereas in truth there are several views
of what COmpfises the esgence of man (the ultimate
appeal). Reason is often seen as no more than the
-_faculty used to deduce lawe from this essence, The seven-
teenth and eighteenth century theories, more accurately
characterized as theories of natural rights than of
natural law, are generally based on an analysis of the
immanent purposes and goals in the individual. The natural
rights theory was more a protest measure than a critical
standard for positive laws and lost its power when those
rights wesre granted,

Many of the theories reviving natural law in the
twentieth century also emvhasize a study of what is
egsential in human nature though it should be notad that
man 18 viewed both asgs an individuzal and as a member of
goclety with the greater emphasis appearing to fall on
the social nature of man, It will be s2en that the
general scepticism of modern man aboutlt static ildeals
influences the approach and provides a mere satisfactory
use of the appeal to human nature than that employed by
the seventeenth and elghteenth century theorists.

The road to a satisfactory and stable natural law
theory has not been without setbacks and the second

part of this study will concern itseli, partly, with

geveral 0opposing trends =sstablished o accouat for the
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obligatoriness of positive enactments., The veluntarist
tradition, often viewed as a type of natural-law theory,
attempts to vindicate the primacy of the will over the
intellect, It will Dbe seen that this shift of emphasis
creates major changes in the notion of law and its
basis which may lead to many unsatisfactory and even
devastating results.

The second attack to be discugsed is that coming
from the Hegelians and the historical school of law
génerally° flotice will be taken concerning what view of
natural law they feel that they have defeated
and whether thisg attack is adequate to undercut natural-
law theories in general.

The remaining bulk of Féft Two will concern itself
with a more philosgcephical rather than historical emphasis,
elucidating in greater detail the basic problems en-

o

countered by natural-law theorisits and how they are

ceriticized by theilr opponents. This combination of the
historical and the philosophical is, as noted by
d'EDtrgVGS; the best way to "study the vitality of natural
law and ite claim to have served the cause of humanity

well."18

A discusgsion of the major philosophical prob-
lems involved ~ the problem of the relation of facts and

values or law and morals, the ambiguities in concepts

E
1ud

"Entreves,p. 12,
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used, the problem of universgals and the source of
obligation - gshould help us to gee if an appeal to a
higher standard is justified and, further, which appeel
(or combination) proves most satisfactory. The view
generally seen as at the opposite pole to the natural-
law theorists = legal positiviem - will be mentioned
throughout the discussion of these problems elinminating
the need for a separate chaplter devoted to it alone,
Pinally, Part Three of this study will form a
conclusion with some speculation on the future path
needed to be taken by naturalmla@éroponents if the theory
i8 to prove useful and satisfactory for modern society. |
An attempt will be made to clagsify the general trends
in natural-law theorizing into two very broad approaches
which are able to include within their bounds a variety
of appeals. With this reduction of the great mass of
material concerning natural law, it will be eagier to
gpeculate upon which approach in general and, possibly,
which appeal in harticular hes the best chance for
future development and for being employed as a critical
standard with which one can combat the arbitrariness

posgible in any legal system,



S,
FPAR I ONE

CHAPTER ONE THE APPEAL TO NATURE

As was mentioned in the introductory remarks, the
appreal to nature finde its initisl source in man®s obser-
vance of the harmeny and order in the recurring phenomena
of nature. This waz seeén as an ideal to which man end society
= parts of this nature - ought to strive as well as an ultimate
appesl by which one could approve or eriticlize what wag pro-
vosed in human enactments generally.

The Greek philosopher - the first in the Western tradition
to speculste to any degree on an analogous order In men - 8aw -
the ordering principle in nature as a °jus naturale®; °jusg’
(rather than °®lex') because it was & law which could be dis-
covered or perceived by man, but not men-made, and ‘naturale’
becauvse it was an ordinance of nature and thus beyond the reach
of human whim and arbitrariness. Thus tﬁey saw law as esgentislly
for the purpose of unifying and coordinsting the cocmos and, in
turn, for the benefit of the individuzls making up that cosmos.

Taking up a teleologlical view of the universe, the Greels
(and other supporters of thise view) saw thisg ° jus naturale' as
inherent in all things ag well as in the cosmos as a whole,
giving to each entity a defirnite end oy ultimate purpose éhich
it is conatantly striving to attain., Thie law is like a tendency”
within an entity workine towards fulfillment and, since nature
was regarded in & normative light, ths completion of that tendency

is mgood, 1te privation evil.



Although norms and moral laws are emphasized to a far
greater extent in the discussion of man since he has the capaclty
to apprehend and reason about his essential nature and the
'best means to attaln its fulfillment, 1t should neverthelecs
be noted that nature in genersl was seen as a source of norms.,

For example, the Pythagoreans saw number as providing not only
a description of relationships in the universe but also a hasis
for conduct - a prescription as to how men ocught to sct individe
uglly and in political brganizaﬁicne "For instance, they explalned
justice as a certain property of number, soul and mind as ancther
such, the "decisgive moment® as another, and they gave the same
interpretstion to virtuslly everything elce as wellg"lg Further,
"the degree to which the harmonious music of the souvl is realized
determines the dirsction of its destiny and what other bodily
so jurns 1t must undergo before it has purified itself ...[and]

ay become one with the grest cosmie harpony which is the ultiﬁate
destiny of all existence. ne0 The appeal to nature as the source
of dictates for man®s action as well sg the teleol el norie -

stive framework in which the appeal is get i

4]

evident from the

above passages,
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From Aristotle Metanhysica 985h 22 in Whealwright,P.
The Presocratics, (New York: The Odyesey Press, Inc.. 1960)
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Heraclitus as well suggests that men ought to seek to
conform in both individusl and social 1ife to the law which
guldes the universe, He states that “"wlsdom 1ls the foremost
virtue, and wisdom conslsts in speaking the truth, snd in
lending an ear to nature and acting according to her ...

They who would speak with intelligence must hold fast to the
(wisdom thet is) common to 2l1ll, 28 a city holde fast to its

leaw, and even more strongly. For all human laws are fed by

cne divine 1awo”21 Once again the prescriptive framework is
apparent - virtue (wisdom) is following the dictates of nature.
Al though mentioned in the intreduction, it should be emphasized
once again that referense to the *divine’ in works such as these
should be understood in a cosmological sense, as an inherent law
or fate maintaining the order and harmony of the unlverse rather
than as some supernatural eﬁﬁity;

The investigation of law and justiée embarked upon hy
Socrates and Plato was instigated by the Sophistic cHallenge=
that Justice ag an aspect of man-made law was either a ration-
alization of interest or merely a conventional restraint of
‘natural Impulses.' Further, the realization that the Peloponnesien
war had been caused by internal weaknesses of the city-state
led Plate on a ssarch for & more stable framework for law and
poliﬁiéal ovganization. Once again an appeal was made to the

harmonious ordering of nature because the doubt cast upon the

=
el

Quoted in H.A. Bommen, The Natursl Law
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binding force of legal enactments was not assuaged by saying

that the laws were originaslly set out by wise men and had now
become customary nor by the suggestion that the obligatory nsture
of law was a concomltant of genersl sgreement by the populace.

The Sophists, directing attentlion to state and human relations,
drew a sharp cleavage between °physie’ or the processes of nature
and ‘nomos‘', the man-made laws governing the Greek city-state. In
Sophocles® Antigone, Antigone replies to the charge of wilfully
Gisoheying the King's order by burying her brother, that there is a
higher law of nature, which overrules positive enactment, which
ghe nust both respect and obey. In defence of the charge she states:
"Nor deemed I that thy decrees were of such force, that & mortal
could override the unwritten and unfailing statutes of heaven,

For thelr life ie not of today or yesterday, but for all time,

and no man knows when they were first put f@fth,"zz Thus nature,
for the Sophlets, was controlled by inéxorable laws to be followed
by all.. But it was the wide rift between this and positive law
which weas troubleconmne for Plato and Socrates who desired & more
‘permanent bssis for the latter as well., Thus they turned to a
study of Jjustice in general to discover a more concrete definite
lon of it (as ie evident in such dielogues as the Republic) as
well as a study of the relation of Jjustice andéd higher law to

poeitive human enscitments.

= P
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Quoted in Haines, C.G., The Revival of Natural l.ew Concepte
(Boston; Harvard University Press, 1930) p.5




For the Sophists Justice was analyzed purely in terms of social
and individusl interests 6r ingtinctual or psychological human
traitsiZB In order to bridge the rift (mentioned above) which
this view created, it was necessary to develop 2 substantive
ethlical system founded upon an objectively verifiable theory of
velues, Thig was sccomplished éhrough the appeal to nature and
the founding upon this of a system now coined as natural moral
1aw924 As J.L. Adams has noted in his study on this period,
Ywith Socrates, then, both the nonethical view of *nature? and
the sharp antithesis between °"physis® and °"rnomos’® were rejected.
What 1&g truly good is, even for Socrates, inherent in the actual
nature of things; even ‘nomos®, gt 1ts best, le therefore rooted
in *physi=s®, and the antithesis exploited by the Sophists is on

25

ite way to being resolved in a law of nature.® It wae thuig the
teleological view of the cosmosg, described esariler;, snd the view
of 'good® based upon this which provided Socrates, Plato and
Aristotle with the objective standard of values they desired,

Fach entity and the cosmos ag a whole were seen ag possessing
some inborn or inherent quality tending towards fulfillment or

perfection. It 1s this tendency which 1s the natursl law of its

being. Thus natural law ic viewsd in an organic rather than a

5

sk

Tnis rather Individualistic view =et the scene for later
natural law theoriece zg well as for the denial of any uwltinmate
foundation for law - legal positivienm

add the word moral here simply to contrast it with the use
vtural lew® made by the Sephists - the smorsl and inexorsble
e of nature,

Adsme, J.L. "The Law of Neture in Greco-Roman Thought,
Journal of Religlion 25, 1945, p., 104




mechanistic sense. That ls, the universe was seen as governsd by
definite and conprehensible laws with each individual entity and
the laws governing its being considered as a part of the living
whole though also 2 complete unit in itself. The law was immsnent
in the whole and its parts. From this tendency ig derived the .
supreme principle of oughtness for all entities, though in part-
icular for man who has the reasoning capaclty to comprehend his
ecgence snd choose the best path for its realization. Thils supreme
principle is 2imply = become your egsentiasl being! Thus the in-
herent nature of things becomes the finsl arblter in mattere of
moral behaviour.

A 1look at how this view 1s employe d by Plato in several of
his dialogues will help clarify if to some extent and provide finer
detalls to this basic outline., Since Plato®s alm 18 to elevate
nature from the sphere of contingent fscts te that of supreme
and absolute values, the two notlonsg of teleology and justice

st be seen as working together., For althousgh justice is pri-
marily an ethical prineciple for humaen behavieur, it 1ls also the
virtue of all things. In the Republic the notlon that there is
an innate quality or tendency in every entity is sumpested when
Socrates states that "there 18 a specific virtue or excellence

of everything for which a specific work or function is eppointed,

ey 26
(353b)
War further reference to inherent capacities, see slso
Phaedrus 271A; and Bepublic 495A
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Each entity possesses a certsin nature which determines 1t
to & certain function. Justice on a general level is that
gstate of affairs where each entity 1g performing its specific
function well without obstruction by or interference with
other entities, The analogy of nature for human affalrs is
cleayly evident - the primary emphasie in thls view of justice
is on order or harmony.?! Further, at Laws Q03B the Athenean
gtates that "he who provides for the world has dilsposed all
things with a view to the preservation and perfection of the
whole ... the purposge of all thet happens is what we have ssid,
to win bliss for the 1ife of the whole." Tﬁus the virtue or
excellence of each individuasl entity is that which 1t can
suffer or do, dependent upon its essential nature, in cone
tributing to the general good. It shovld also be noted that
at an individual level as well what can be done to reslize
thig inherent tendency 18 considered good while what obestructs
actualization is =seen az evil.

One further exsmple 138 found at Cratylus 387A where it

18 clearly seen that nature carries with it 1ts own norms which
serve as & guide to human actions., Jocrates notes that

"actions are also done according to theilr proper nabture, and
not according to our opinion of thenm. In cutting, for example,

we do not cut as we please, and with any chance lnsgtrument,

27

I suggest that this 18 & 'general? statement for the
more detailed account of the hz?ms“iov: hieravchy of reason,
will and appstite and the further application of this to
politiecal organization will neot Lu % 2alt with. But this is
not of particular relevance to the point being emphasized:
that is, the notion of order and {h reallzation of inherent
tendenecies,

(.A.
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“but we cut with the proper ins trumenb only, and according

to the natural process of cuttling, and the natural process

is right and will succeed, but any other will fail and be

of no use at all." Although the exsmple is not of a moral
nature, i1t does suggest that the laws gulding our actions

are not a matter of convention alone, but rather, find their
gource and ultimate appeal in the escentisl nature, that
limits the entities involved in the situation. Nor 1s contra-
vention of this natursl lsw left to be dealt with solely in
terms of positive precepts. At Lawe 716A the Athenlan states
that "G@dzg voe Lravels according to His nature in a straight
line towsrds the accomplichment of His end. Justice always
accompanies Him and is the punisher of those who fall shorit
of the di%iﬁe law." In particulsr, Plato discusse through=-
out the Laws the distortions and diceases which may befall
the soul for disobedience,

Since 1t ig the sappeal to nature which is of interest
to ug here, it 1s unfeas=sible to go into the details of
Plato's phlilosophy. Kevertheless, his doctrine of Idess
muet be mentioned ae it is the Ideas which form not enly
the objective world of values but also the link to the resl
world and, in particular for thisg study, to positive law.

-

Plato's view ie basically an objective 1dealism, the

('\2

>R .

once again 1t muct be emphasized thzxt *God® 18 not
to be 1imited Iin this context to the notion typifTied by
the Rﬁmcn Catholic view.



things of this world gaining reality only to the extent
to which they participate in the being of the eternal
Ideas which can be seen as perfect exemplars of the
entities in the phenomenal world. In the situation of
interest to us here - that of law-umaking - the natural
law or perfect exemplar of law becomes the msasure and
criterion for making, praising and critizing human
enactments. If the latter are 'good copies’ they are
then to be judged as just and legally binding.

There is some ambigullty in Platofs account which
should be mentioned in passing. In the introduction i%
was noted that the natural law could be sgeen as invali-
dating positive laws which are shown to be inconsistent
with its dictates or as gimply an ideal 1o which the
positive law ought to strive to attein, In light of the
fact that generally a natural-law ihéory is set out to
provide a stable Toundation Py which to Judge positive
law and to enable it to have a justifiable obligatory
nature, 1t seems that the ldter view is more of a theory
concerning ideal justice than a theory of natural law
proper. It is clear from the passages from the dialogues
cited above That Plato, in his appealAto inherent prin-
ciples in nature imposing obligations upon men, was
formulating a natural-law theory., Hevertheless, Socrates'

argument for obedience to laws generally considered

)

unjust in the Crito, az well as the coastant relerences
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to laws as ‘second-best' in Plato's final work, the Laws
(e.g., 875D), suggests that the natural law is an ideal
which we ought to strive to copy - an ideal 'laid up in
heaven® which does not invalidate the actual laws which
fail to reflect its dictates.

Aristotle as well takes a teleological view of
nature and appeals to nature for the ultimate foundation
for values and for a measure of positive enaciments,
Although in many areas Aristotle criticizes Plato, the
thrust of his appeal is sinilar to Plato's and need not
be dealt with at great length. Nevertheless, some differ-
ences will be pcointed out. |

Aristotle is not strictly discussing natural law but
rather what is just in itself or Jjust by nature. A

Jengthy quotation from his fdicomachean Zthics will

explicitly point out the essential aspects of what is
just in itself and the differences between this and
pogltive enactment:

Of political justice part is natural,
part legal, - natural, that which
everywhere hag the same force and does
not exist by people's thinking this or
that; legal, that which ig originally
indifferent,e.q ., that a prisoner’'s
ransom shall be & mina, ... .Now some
think that a2ll justice is of this sort,
because that which is by nature iz un-
changeable and has everywhere the same
force, while theyv see change in the
things recognized as just.... he things
which are just not by nature but by
human enactment are not everywhere the
game, since constitutions also are not
the same, though there is but one which



is everywhere by nature the best. Of
things Just and lawful each ig related

as the universal to its particulars;

for the things that are done are many
but of them each is one, . since it is 29
universal, N

Thus we see, similar to rlato's view, that aristotle
takes that which is just by nature to be one, universal
and anterior 1to positive laws in the sense that the
natural law is that from which the positive laws must
originate or be in harmony with if they are to be
_considered just at all. Although Aristotle alludeg to
such notiong as virtue being Tthe resultant of good
habits (§E. Bk.11l, 1103) or as simply a mean between
extremes (1107-1109) and that ethical choice is a matter

~ <

of insight and prudence (1142, 1181), the above quo-
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.ted in footnote 29 certoinly suggest

= s

a belief in a natural law. But, as in Plato, no xplicit

attempt to elaborate itsg dictates 1s forwarded other

than the princivle of ousghtness ~ realize your essential

being! Hor is there any clear suggestion that the natural
law ought always to invalidate those vositive laws which

are inconsistent with it.

“he difference between the two-accounts is that

e Dt e — —
LU7ArIstotle, Lichomachesn nihies, sSock 7, Thn,7,

: 6y 0 4 e S AT AT T S T . i e c s

L134P13. 11358, (Vor Turtner discus 3,010 this %Hopic,

see also Thetoric, ook 1, Thp.13, ’, 13730, 13758700)
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for Aristotle the Tdea becomes a ‘'universalia in re',

<t
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inforning the formless natter and giviang actuality to +©
individual., deverthelessg, the idesl isg in a latent state
and the principle of oughtness is still to bring this

ts full realization.

[N
€3]

essence o
Jefore discussing the problems confronting a
teleological approach and the appeal to nature as a whole,

.

a few other gimilarities to Flato's account should be

I3

noted which highlight this appeal. At 33 1106222, Aristotle
hotes that, as is the case for all things, “the virtue

of man” is that "incipient active tendency by which a
man becomes good and by which he performs his function
well,” Further, although a normative stance 1is taken
concerning all of nature and its tendential processes,
man, with his special capacities, is bound, as was seen
in Plato's account, by something more specifically
characterized as a moral dictate. Aristotle notes in his
idetapvhysics, at 1075819, that the "more mature

menbers or nature's household Ehaving anj undevstanding
of what is required of them, are bound by the moral law."”
Finally, for both theorists it is reason which sets

man apart from nature's other entities and allows him

to have an understanding of his essential nature and to

make a choice to perform or not to perform those actions

3
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senti
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which will ensure the fulfillment of that esgs

et

nature,



One criticism suggested by C.Rjan is that there is
an ambiguity in the appeal to nature.BO Although the
ambiguousness ol concepts has congtantly plagued the
notion of natural law and will be discussed more fully
in the second part of this work, it should be noted here
that Ryvan's c¢riticism against our undsrstanding of the
Greek view is not devastating for their appeal. He
suggests that it is possible that the appeal to nature
may in fact be no more than an appeal to 'blind, compel-
ling instinct', making the natural law not ethically
guperior to convention but simply "naturally ineluct-

able®, 31

However, from what has been noted in both
Plato's and Aristotle's accounts, 1t seems that, for
human beinge at least, considering their reasoning
capaclity, the fulfillment of their essential tendencies
is far from a matter of blind impulse. Rather, the
application of the terms 'virtue' and 'good' to the
realization of egsences in other entities must be seen
as an extended use of these notions. Furthermore, the

arzument that this view leaves no place for human

30

C
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313yan,p.15,

Ryan, “The traditional’Concept of Natural Law -



freedom must be rejected since, 1if fulfillment i8 not
a matter of blind impulse, the choice of following the
'best® path is still left up to the individual. This
is particularly evideni in the Lawsg where the emphasis
. on preambulatory remarks and education is for the very
purpcse of maintaining the individual as an autonomous
moral agent.

Pinally, there have been major criticisms advanced
against the teleological viewpoint in general suggesting,
for instance, that it involves the projection of our
own moral whims onto the simple facticity of natural
occurrences. 1This approach precisely does appeal to the
facts of nature. Thus the norms are founded on facts
and what is considered 'good® for any particular entity
will depend on the nature of that entity in the sense
that what is good for 'x' is what promotes the realization
of the essence of 'x'., ‘The more complete our knowledge
of the essence with which we are dealing, the better
able we will be to determine the actions to ensure its
realization and to comprehend its propor end, whether
it is accepitable to call this end or realization 'good'

in a normative sense z=nd thus bridge the gap between

¢

the descriptive and the prescriptive will be discus

)]
¢

ed
later,

John 7ild sets out five htasic doctrines characteristic

32
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of the teleological view32: (1) 7he world is an order

of divergent tendencies on the whole supporting one
another; (2) Each separate entity has an essential
structure characteristic of all members of its class;
(3) It is the structure which determines the essential
tendencies common in that classg; (4) The realization of
thegse tendencles requlires that a general dynamic pattern

be followed - known as the natural law. 7he natural law
is thus based on a real structure and is enforced by
inexorable natural sanctions; (5) It follows from

this that good and evil are existential categories, the
former connoiing the active realization of the essential
tendency, the latter its frustration. Wild, supporting
his view-with textual re fevences, shows that both Plato
and Aristotle sdvocate such a view, Further, #ild
concludes that "if change is really a primary datunm,
then tendency must be recognized as a basic ontological
fact having nothing to do with the projection of
subjective purpose or teleology in the ordinary sense

of the word”BB; that is, in the sense maintained by

the criticism commented upon in the paragraph immediately

above.

32J,‘--.'»fild, Flato's Jodern Znemies and the "heory
of Jdatural lLaw, (CATCESCT CAIVETSITY O CHICAEG rreds,
1953), peLﬁ?M“(li shuuld not be assumed that the teleo~
logical view 1s limited to the natural- 1~w theory baszd
on the appeal to nature although here 1t finds a great
deal of emnhaslug) '

5' ild,p.75.
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The criticism that proponents of the teleological
view simply project their own moral whims onto nature
has one of 1te sources in many of the modern defenders
of teleology who, in actuality, apply the term only to
man resulting in a mere humanism. The effect on natural
law is that it is then seen as no more than a system

of rules for the proper adjndication and administration

of legislation.

Kelsen, who purporis to deny such a view, criti-
“eclzes Wild suggesting that the notion of ‘'tendency®
"in science, can only mean the probable cause of future

w34

change in observed phenomena., As was noted in Wild's

account, iZ a tendency is dewnrived of what it ‘requires*
for its completion, evil results, But, on this scientific
account of ‘*tendency’, a cause cannot meaningfully be:
gsaid to 'require' anything‘ Thus Kelsen concludes that
the normal course of change 1s being glven an unwarranted
‘prescripltive’ account.

Theoretically, Kelsen's argument may appear valid,
Nevertheless, we need not accept his 'scientific’
account of the term 'tendency’ and even he, at a practi~

1.

cal level, admits that a ‘well-developed' (or what the

Greeks might have called ‘good') acorn will result in a

e SR - s

=
“"H.Xelsen, What ig Justice? (U.S.A.: University of
California rFress, 1971).p.175.




tall and sturdy ocak tree. Perhaps an appeal to the view
of the common man is justified in this context since it
encourages us not to close the door on the possibility
of a thoroughly adequate and convincing argument for
bridging the gulf beltween facts and values,
nevertheless, these problems attendant upon the
anpeal to nature have left the view with very few
supporters although the study of what is essential in
man as a basis for an appeal has been taken up by
many later theorists., As will be seen in a later chapter,
nany modern theorists have embarked on such a search
in order to give gome authoritative basis for following
a certain course of conduct - to realize our essential
nature - and to obey the laws of the land, farlier than

i
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thig the Stoics

n
]

£

o3

A1

e upnNn reason as an important

factor in founding the nastural law,

2
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CHAPDAER a0 THE APPEAL 10 RZIASON

As was noted in the introduction, reazson haus been
apvnealed to in the majority of natural-law theories though
in different ways and with varying degrees of emphasis.
Thus many theories may appear to belong to this section
at least to some extent. Nevertheless, the point of
making this a separate appeal is that, in this case,
reason is seen in a different light - neither simply
the faculty in man allowing him to deduce the natursl-law
dictates from some ‘ultimate source', nor merely the

o

¢

b

asgsence of man. Rather, reason ig here viewed as the
eséential feature of the cosmos as a whole, “hus an appeal
of this sort is closely akin to that of the appeal %o
nature, the difference being the unicue emphasis on
reason.

The Stoics, a school of thinkers founded by Zeno
(350=260 B,C.), saw the concept of 'nature' as the focal
point of “heir philosophical system. “he indwelling law
or fate maintaining the order and harmony in the uni-
verse pervades the whole of its realm and ig identified,
in a panthelstic manner, with God. But this God or
immanent principle (Zeus) is reason and its expression
ie seen as the natural law., rhus the natural law is a

rational order governing the active tendencies (once

again a teleologlicsl view of the unlvarse) of cosnic

o

20



matter without which the latter would fall into chaos.

For Zenc and the Stolcs,; all men participate in
the ‘'Logos® to the -extent that they develop their
'God given' gift of reason. "IPhis law is found in the
rational interrelations of things, in the rational system
of logical norms found in human reason, and in reason
itself, which is the universal bond of all who submit
to it,"35 Thus they were appealing to a universal
rational foundation. Taking as their point of departure
*the Cynic's lack of concern for the maintenance of the
Citymstate, they propounded a fundamental equality among
men getting their sgights on thg day of universal brother-
hood. This first great cosmopolitan philosophy of
western thought hzad an important influence on the later
evolution of natural law.

As was seen in the discussion of the appeal to
nature, the natural law wag given not only ontological
but also normative status, The dictates of natural law
wefe'%een in terms of moral duties and a man seeking to
become virtuous nmust conform himself to this law.
“GCleanthes is sald to have taught thatt virtue is living

agreeably to nature in the right exercize of reason,

5=

o

which he held to consist in the selection of things

35Adam3,p6109.
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in accordance with nature ; Virtue being secen 4s
identical with right action. In the 'Hymn to Zeus'® it

ig noted that man may spurn the divine 210t of reason
(having reason of his own -~ bDeing his distinguishing
feature setting him apart from other entities in nature)
"and lead a wicked life, or he may be gulded by rezason
to God's universal law and accordingly lead a life of

, w37

righteousness.,"”' aAs was seen 1n the

,:l

tigscussion of the
appeal 1o nature, the notion of an autonomous moral

"adgent 1g incorvorated into this appeal as well., It may
be noted in passing that 'havpiness' is the result of
the abttainment of & life in accordance with nature and
it is the correct knowledge of the basis of ethiCS‘and

the unity of this with conduct which Torms the idezal

of -
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safe.
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3ince humsn reason 18 seen as an emanation of the

r\)

all=pervagive cosnic reason, it is concluded thes “"man
has an inborn notion of vight and wrong and law in its

s

very essence rests not upon the arbitrary will of the

ruler but upon rature and innave idens of man's moral

]
nature, "~ rhe problem being dealt with here ig how we
S - e e
M.C.dorowitz, "The 3Toic synthesis of the Idea of

datural Law in wan”, Journal of the History of Ideas, 35,
1974, .1, T R
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Ciorowita, p. b,
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come to know this natural law and its moral dictates.

It was generally stated by the 3toics that these

empirical standards of truth, justice and goodness

were revealed to man through 'right reason according to
nature', 3y appealing to the sage as the one in possession
of right reason, the 3toics were criticized in that

the notion of natural law was no more than a facade for
the attempt to promote one's self-interest., Yo avoid

such criticism, the docitrine that all men possess the
capaclty to participate in 'divine' reason, as for-

-

warded by FPanaetius (185-110 8.C.) and others, turned

k3

the emphasig to the notion of ‘innate ideas’,

ot

3

As Rommen points out, for the 3tolcs there is an
intelligence or reason comnon to us all and emanating

from the 'Logos' or universal Reason which "makes things

known to us. Honorable actions are ascribed by us to
virtue, and dishonorable actions to vice and only a
madman would conclude that these judgements are matters
of opinion, and not fixed by nature.
necessary to look briefly at Stoic epistemology to
see exactly what is meant by ‘innate ideas’

There ig gome uncertainty amongst the Stoicg as

to whether sense knowledge or rational knowledge 1s

a2}

the

=

g
Z7Rommen, pp. 23-24,
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proper criterion for truth., This is clearly brought out
in the following passage by Aetius:

The Stoics say: Jhen a man is born, the
ruling part of the soul [mind]is like a
gsheet of paper suitable for writing. On
this he writes off each single thought
« v o 7hat which comes through the senses
18 the first thing written down.... But
of thouzhts, (ennoizi) some arise natur-
ally in the ways already mentioned, with-
out technical skill, while others come by
our teaching and conscious effort. rhese
latter are called thoughts only (ennoial)
but the others are also termed preconcept-
ions (prolevpsis), wow reason (logos), be-
cause of which we are rational, is said
to have received all its preconceptions
by the time a child is seven years old.
And a notion is an image 0Ff the mind of
a rational living being - for when the
image strikes a rational soul, then it
ig called a notion, taking its name from
that of mind....

Those thoughts whieh *arige-natuvradllyrin. the wsys al-
ready mentioned! are those which naturally develop as
the result of an accumulation;of sense impressions in
the mind. Generally by about seven years of age there is
‘an adequate accumulationn to instigate the appearance

of preconceptions or those common notions which "arise

. . Iy .
in the spontaneous reasoning of all meng”fl These notions

o)

rmal insgtruction,

’ .
#0, .
Horowitz,p.6.

!
¥1dorowitz,p.7.



It is these common notions which are referred to as
innate ideas; not ideas fully developed and conscious
at birth - the theory of innate ideas attacked.by Locke:

It ig an established opinion amongst some

men, that there are in the understanding

certain innate principles; some primary

notions, ‘koinal ennoiai', characters, as

it were, stamped upon the mind of man;

which the soul receives in its very being

and brings into the world with it. bz
For the 3toics the mind with its gift of reason is pre-
disposed to certain ideas which, with the ald of sense
experience and the development of our reason, will
become conscious. In a Greek fragment, this notion is
brought out concerning virtue. "3y nature, we are all
born with the seeds of virtue....wWe must develop them

"24’3

with learning virtue, It is in fact to this more
noderate theory of innate ideas which Locke subscribes,
as suggested by the following passage from his Preface

to the Second Zdition of his Bssay Concerning Human

Understanding

«..there are certain propositions which,
though the soul from the beginning, when
2. man’ ig- bO“ﬁ;LQDLanot know yet, by
asgigtance from the outward sense, and
the help of some previous cultivations,

)
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it may afterwards come either self-
evidently or with a demonstirable necessity, Iy
to know the truth of....
Thus the notions of the good, the just, elc., are known

to all men through these '‘common notions', the implication

being that the natural law - the experience of the ‘Logog?
or Reason - 18 revealed to man because of human reason -
an emanation of this ‘*Logos’.

Further, it is implied that these common notions
actually exist and are observable in men, Since many
of these common notions involve normative concepts, it
is then acknowledged that norms exist in the same way and
the gulf bvetween facts and values has been bridged. But
observation of the world shows us that all men are not
agreed upon what is involved in these concepts. Epictetus
and others stress the fact that these notions must be
developed, but they are often obscured by false opinions,
The rift between facts and values is once again opened,
For, who decides what course development should take
and what is to be considered falge opinions? The problem
of whether the definitions of these normative concepts
are no more than subjective opinions has not been resolved,
The appeal 1o reason as that which governs the universe
and as that of which human reason 18 an emanatlon has
been cuegtioned by sceptics and pessimists for centuries
and possibly especially so In these modern times. The

Lty o g s
Locke, FPreface to 3econd Zdition,xxiil,
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whole notion of teleology versus chance or blind neceg-
sity is still in debate. As suggested in the previous
Chapter, we have as yet to arrive at a definitive

answer. The glmost total reification of Reason ag the

1

uLtimate zppeal s et wrexplaimed—and—is—givernr=

dubiousg status. It is possible that the Christian teachings
were influenced by this appeal and noting its problems
saw a simple solution -~ the reason is in the mind of God.
The Roman version of this appeal wili be dealt with

but briefly since Cicero - its main exponent - for the
most part simply popularized the Stoic account, This

engthy passage from Cicero is useful for it clearly
gets out hisg view and 1te sgimilarities to his predeces-
sors'

There is in fact a true law - nanely,
right reason - which is in accordance
with nature, applies to all men, and is
unchangeable and eternal., By its commands
this law summons men to the performance
of their dutiesg; by its prohibitions it
restraing them from doing wrong. 1ts
commands and prohibiftions always influence
good men, but are without effect upon the
bad. To irv vqjldatc thisz law by human
legislation 18 never mors 1J“ “1°n19 nor
ig it permissible ever to res \PJC its
ﬂﬁszat!on, and tc annul it wholly is
impossible, Nelther the genzte nor the
n¥n>lb can abgolve us from our obli
gation to obey the law, and it re
no Sexbtus Aelius to expound and int
it., 1t will not lay down one rule &
and another at Athens, nor will if
one rule today and ancther tonm
But there will bhe one law, e
unchangesble, Vinding at a3ll times uvpon
all peoples; and there will be, as 1t were,
one common wmaster and ruler ol men, namnely
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God, who ig the author of this law, its
interpreter, and its sponsor. Yhe man who
will not obey it will abandon his better
gelf, and, in denying the true dnature of
man, will thereby suffer the severest

of penalties, though he has escaped all
the other consequences which man call U5
punishment.

Further, in connection with the concept of innate ideas
or common notiong, he states:

... these gregarious impulses are, so to

speak, the seeds [of social virtue] nor

can any other source ve found for vthe

remaining virtues or, indeed, for the
conmonwealth itself.

L&

Thus it is evident that Cicero adopted the 3toic appeal
o reasor in an attempt to combat the problems and

meet the respongibilities cohcomitant upon Rome's
military and commercial expansion. As Wilkin pointsg

out, "the philosophic basis which Greek thought furn-
ished for the universality of the principles of the 'ius
gentium' E}he law of natiomsiserved in all departments
of the law as a strong support of rationalism against

traditionalism and of ethical as opposed to strictly

.. lpr
legal prlnCLplese"L7

! — J— . e s
"cicero, e Re rublica, I
noted that the reference to Zod
Reason pervading the universe.)
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It is precisely this connection with the 'ius
gentium® which results in a distortion of the natural
law and its ultimaste appeal To reason as es DOerd by

the Stoiceg. With the coming together of many peonles

under Roman ruvule 1t was noticed that these various
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ncinles in common. These
common elements appeared to be identlcal with the
dictates of the natural law derived from m=taphy-

gical and ethical reflection. In practice the ‘natural

law'® was the ‘'iu

423

gentium®, the g=zneral prianciples of
justice, goodness and reason weing developed empliricall
frem case work, This began prior to the importation to

Rome of the 3tolc view about the second cenivury,s.0

It should be noted that even Cicero wlaced nis more
philosoohical notions in 2 conservative framework,
appealing to the natural law to Justify existing legis-

lation wmorally and, althouzh in the above quotations Lrom
Cicero it was seen that 'Yo invalidate this law by
numan legislation is never morally right', there is no

explicit statement that such a law would be annulled,

(Institutions, such as slavery, conbtrary to naturval law,

8till appeared justifiable and legel.) Hevertheless, as

Sy "

geveral studies have shown, "although civil law was
not sgeen as wholly subordinated vo natural law, the latter

was 8 useful concept for the interpretation and develop-
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ment of the law."” for example, the opinions of Jjurists
(natural law concepts being used most eXbensively in

juristic reasoning) depended, for their claim to have

authority, upon their reasonableness and natural law

concevnts were, to a large extent, responsible for the
growth of huwnanitarian and egalitarian ideas which did
occur in this period of the Roman iZmpire. As d'intréves
notes, the real significance of the natural law was that,
as a "complete and harmonious system of law,,.it was
able to exert an influence impossible 1f still a

. . ; . L9 - .
philosophical abstraction” “as 1t had appeared in the

toicg 't account. '"hig evolution of the Stolc view into

o3}

a more practicsl notion led to subtle changes in the
concept of common notions and thus the criterion for
the validity of normative concepts. In essence, this
leads to a rejection of the actual ultimate appeal to
the reasoning capacity in man and thus to the 'Logos'!
of which the FTormer is an eﬂanation§ It should be noted,

®

before guoting from Cicero and Seneca on this matter, that
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helieve that they are arguing the same
point &g the Stoics. Cicero supports the theory that there

is a basic intelligence imprianted on the minds of all

N8

;cuooig ound, satural Law in Political thought, (iiass
Winthrop Fublighers, Inc., 1971),p0.26.
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man., He goes on to say that "true law or right reason

applies to all men and that on every matter the consensus
150

of all peoples is to be regarded ag the law of nature

Seneca stateg & similar view in his Epistles: "...in our

gyes the factthat = e agreeuporr something s proot
of its truth....Il make the most of general beliefs..o“Ei
his argument for the validity of particular definitions
of such concepts as justice based on ‘consensus gentiunm’
shows the subtle shift to a more practical bhasis. Although
apparently employed to prove the existence of innate ideas
of natural law and, ultimately,its origin in Reasonp the
natural law becomes, in the hands of the Jjurists and
magistrates involved with the problems of practical
affairs, a theory of truth (of a definition of a concept)
by consensus. This emphasis on the ‘'ius gentivm' and truth
by consensus becomes ‘the prototyove for several theories
which argue for a natural law with a variable content.

One final problem should be mentioned briefly
before turning to a study of the appeal to the Divine.
The natural law was used as a measure by which 1o criticize
human enactments (although, as has been noted, it was
rarely used to invalidate the latter). Hevertheless, the

use of this version of the natural law s a critical

in Horo\auz,ﬁedg(My emphasis. )

“in Horowits, po.7-8.
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standard is of dubious validity. Once the natural law
has been identified with the law of nations (simply those
laws common amongst the various peoples) it cannot be

rightfully used to criticize other laws within the

various legal systems., It would seem that a satisfactory
standard by which to measure and appraise laws must not

be i1tself entangled within that system of laws. Once
again, that more than one group accepts:-a-.certain:lawidoes
not mean that this law 1s or ought to be of universal
gtatus and is therefore a suitable tool by which to
distingﬁish the just and the unjust among other laws which
may not enjoy universal accéptance. A more ultimate

appeal detached from the temporsl fluctuations of our
experience ig needed, This is what the 3toics were
striving for, though we have noted the problems of their
account. For the most part, the nexf appeal 1is an

attempt to give the Stoic appeal 1o reason a more

gtable foundation,



CHAPTER THREE THE APP:

[

AL 0 THE DIVINE

The appeal to the divine is typified by the medieval

conception of natural law, but it has had other followers
throughout the centuries. 3ecause of the great number of
exponents, differing in their own subtle ways, it is
necessary to select quotations from only a few theories
which show the approach simply and clearly. The material
concerning this appeal must also be prefaced by the
remark that this study does not propose to give a de-
tailed account of the philos@phies of those authors
mentioned., Rather, the purpose is to highlight this
particular attempt to provide a stable and ultimate
foundation for a natural-law theory. It is hoped that the
quotations and explicative remarks to follow will bring
out what is involved in this appeal as well as showing
that 1t has by no means always been used in the same way
(for better or worse for the founding of natural law)
throughout its long history.

As has been mentioned several times in this work,
the appeal to the divine has been used in several ways.
For the Greeks, Stolcs and Romans the appeal o an
wltimate foundation for their natural law was to ‘the
divine® and many references to God can be Tound throughout

thely works. 3But in fthese caseg the divine was an in-
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dwelling law or fate in nature, whether seen simply
ags nature as for the Greeks or specifically spoken of as
Reason as wag the case in both the Roman and Stoilc views,

The reason for separating these i
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to be mentioned in this account - in particular, ST,
Augustine and St.Thomas Aquinas - is that God or the
divine for the latter is no longer the 'anima mundi'’
of the earlier philosophers. Rather, He is a divine

law-giver, the source of natural law and is ‘supernatural’;

b

that isg, beyond nature., It should be noted that although

s

thisg appeal is generally typified by Roman Catholic

I

views, it need not be tied to any particular theology, For
example, Blackstone did not accept Catholic theology

but did believe in a divine personal law-giver known by
reason. Buchanan gives a fairly accurate though general
gummary of the change

Logos became the mind of God, the exemplar
of creation. “The #ord became the Second
Yerson of the “rinity. Ag immanent, 1t was
providence, the government of the world.

3ut the residue was still natural law,

very much in the created world and there-
fore accegsible to human or natural reason....
The Logos that was understood as the egsence
of Roman natural law is here digtinguished
from 1t =znd clearly becomes divine law,

the law of heaven, the ex“uuqu of natural

law. 52

528.uuchaawng Rediscovering Ratural Law, (California:
Pthe Fund for the Republic, I: ) Joz)gnq 226, (It should
be noted that for Lhe earli sronlots uauuqu Jaw and
divine law were identified; for example, by Gratian.)
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Thus the ultimate appeal is now truly ultimate in the
sense of being detached from the phenomenal world, Rather
than making the indwelling law of the world - Logos -~

the ultimate appeal, it too is seen simply for what it

ig: that is, a law. Coherence, clearness and force are
given to the entire system of law by seeilng the latter
ags divine law and further postulating a divine law-giver.

Divine law was also seen as those laws received by
man throush Revelation and in the early stages of
Christianity the emphasis was placed on thig divine or
supernatural law, As was mentlioned earlier in the intro-
duction, with the emphasis on the supernatural law and
its reception via revelation, it was necessary, to
prove the universality of such a law, 1o suggest a means
by which the heathen as well could be introduced to the
dictates of God. St.John Chrysostom and 31.Paul both
argue that the law is known to the heathen because it
ig8 inscribed on their hearts. St.Pauvl states it in the
following way:

For when the sentiles, which have not the

law fof Sinail}, do by nature the things

contained in the law, these, having not

the law, are a law unto themselves:

Which shew the worik of the law written

in their heartz, thelr conscience also

bearing witness, and thelr thoughts the

while accuging or else excusing one another,

In the day when God shall judge the secrets

of men by Jesus Christ according to my .
gospel, 53

bjRomanS 2:14-16,
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In this argument the emphasis is on direct moral intuition

with no special role for reasgson or any explicit relation

n

to the esgence of man. ¥Problems arose with thisg view

7

for there is 1little one can say, by way of argument,

against laws which the heathen follows which appear

contradictory to those in the Decalogue, If, via moral
intuition, he does not receive the latter, the argument
for them must be based on a theology in which he does
not believe.

Upon realizing the inadequacy of a strictly theo-

logical aporoach and accepting the notion that reason

b

and faith were but two gides of the same coin, the School-

s

men turned to the task of coordinating revelatory law
with & natural law which could be accepted by unaided
reason. #ith this, one seeg the development of systems

of ethics and jurisprudence and less emphasis on simply
declaring the truths of faith., They realized that a com-
plete emphasis on revelation, maintaining that sin ha

so corrupted human reason as to make it of no use,
"separated religion from the common experiences of
nankind and led it into sectarian channels....Can
Chrigtlians velleve that God created a world with no order:

- S8 .

that man in the divine image has no capacity to unders

Cive

gtand himsell and the universal requirenents of his nature;
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authentic moral virtue?"”  “hug the matural law found

a wlz=ce in Thristian teaching - that vart of the divine

law pertaining vo mwan alone which could be xnown o

nan by neaqas of hig dod-zgiven zif

+ of reason, Tthouzh
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. reinforced and confirmed by Failth,

St.Avsustine (&.430) attempted such a conjunction

of faith and reason, The eternal law and truth are

identical with the reason of God according to whose
laws even the inner 1life and external activity of God

proceed, That is, although Augustine sees the divine law

a8 bagsed on Godfs will ast well, it ig in no way arbi-

o

trary but rathsr follows a rational course, the tension
between the two in man being resolved by love., Thus the
divine law can be known to man by both faith and reason.
The natural lsw -~ the rulez according to which man,
as rational free beings, ougnt to live - speaks to all
men, however corrupnt, if still capable of rational
thought. Augustine states thét "all men are conscious o
some extent of moral standards and laws; even the ungodly

rightly praise many things in the

Qu

ce.rightly blame an

el
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conduct of man."”- Phus we: see Augustine turning avay
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from a strict dependence on Revelation,.
The excerpt to follow is taken Trom Ausustine's

Confessions. “he similarities to Clcero's discussion of

the differences bhetween the natural law and custom are

evident as well as the source from whence comes the

former:

Hor knew I that true inward righteousness which

judgeth not according to custom, but out of
the most rightful law of God Almighty, where-
by the ways of places and times were disnosed
according to those times and places; itself
meantime being the same always and everywhere,
not one thing in one place and another in
another; [147...3%i11 I saw not how that
righteousness which good and holy men obeyed,
did far more excellently and sublimely con-
tain in one all those things which God
commanded, and in no part varied; although

in varying times 11t prescribed not everything
at once but apoortisred and enjoined what

was it for each..,f15]3ut when God commands
a thing to be done against the customg or
compact of any people, though it were never
by them done heretofore, it is to be done;
and if intermitted, it ig to be restored,

and if never ordained, is now to be ordained,. 56

Natural law, as seen as a law ordained by God for man,
is to have absolute validity and authority over any
customs or positive laws of the society. The claim of
its universality is also affirmed in the above quotation.
Nevertheless, two things stand out in the above two
pagsages which suggest that reason is not given the

place of importance and validity it was supposedly to

300k II, paragraphs 13-15,




be granted. In the first quotation, Augustine uses

the rather ambiguous term 'conscious'. Again, in the
second passage, he uses the rather unclear phrase 'the
inward righteousness', Further passages show that
Augustine, like 5t.Paul, is speaking about a moral law

inscribed on the hearts of men. As Copleston points out,

“the natural law is not to be found in man's mind which

is mutable, nor in his character which is "ex hypothesi

unjust“57, Rather, men “see the moral rules 'in the book

of that light which is called Pruth'...which [is)}impressed

.

in the heart of man ‘as the impression of a ring passes
into the wax, yet does not leave the ring’."58 Thug the
moral dictates for man are impressed on theilr hearts by
God, although, becausge of the Fall, they are; in vary-

ing degrees, blind to the law. In fact, Aguinas emphasizes

the free will of man far more thsn his reason, for it is

the former which gives man the power to believe in God

and thus receive the grace needed to follow the moral
dictates. Natural law was of secondary imporitance, It
was through faith that true justice was revealed to man
and with faith, once again the emphasis was put on

Revelation, and the rift between religion and everyday

existence widened, The Fall denied man the means by

57Copleston,p,98.

58 s . ; ,
)‘Copleston,p.98.(51ngle quotation warkeg bracket
thoge passages quoted from Augustine, Ds Jrinitate, 14,15.)
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which to attain any sort of perfection without the direct
help of God. Even thén, what man could achlieve in the

secular sphere was meagre in comparison to what was

open to him 1f he followed the religious road to heaven,

As Avgustine notes, "what but smoke and vanity is the glory
of the Earthly City compared to the glory of the Heavenly?”59
The natural law was neither a primary nor an accurate

source of God's commands,

With Aquinas (1225-1274) the natural law - gtill part
of the eternal law - became a viable and useful concept
for man, providing a rational and just basis for social
and political institutions. In response to the challenge
to Roman Catholic faith posed by the reintroduction of
the Aristotelisn texts into Western Burope at the begin-
ning of the Thirteenth Century, Aquinas formulated a
more reasonable view than those of his predecessors,
Natural law was still to find its ultimate appeal in God,
but through a study of the nature of man, it was to be
argued that he was capable of discovering the proper
moral dietates to follow and therefore achieve some
perfection in this world., The emphasis away from faith
is well summarized by Heritain in the following passage:

h

For Chrigtian thinkers nature comes from
God and the unwritten law comes from the
eternal law which 1s creative wigdom itself
cee.B3Ut belief in human nature and in the

59, % . ”““
’)1n dlintreéves,p. 37.




freedom of the human being is in itself
gufficient to convince us there is an

Uﬂwritten law as rezl) in the moral realm

as the laws of growth and senescence in
the physical. 60

In the Summa ‘Theologica Pt.1-11,qu.90-97, Aquinas outlines

such a view, harmonizing human and Christian values
and emphaslzing both the perfectability of man and the
power and dignity of his reason.

Aquinas® approach to the natural law isg both empiri-
cal and intellectualistic., 3eginning with man's ordinary
sense experience in the phenomenal world, man then uses
his reason to discern the norms of human conduct.
Relations and sclions deemed ‘suitable’ or ‘unsuitable',
‘goed® or ‘bad’ have thelr source ultimately in the
crzator of the universe - God. 3ut it is unnecessary
to have a apecial communija ion from the divine Crestor
to know thisg. (It should be noted in passing that thi
ig in direct contrast 1o the intuitive, voluntaristic
approach of Occam and others, o be discussed in Part
Two of this study.)

Neverthelegs, it should be understood that the
notion of man's perfectability and the uses of reason
and faith are not totally different from those put

forth by Auvgustine. The philosopher (or capable men
N o T T
J.aritaing “he ,-%J;},{"hjs_,-x
trang, D.C.Anson, {(.ew York:
9 2 p §
1907), op. 61-62,
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in general) uses his reason to deduce the principles to
follow here on earth, this reasoning capaciiy and the
principles discovered both being God's creatioens. The
vruths of the theologlan are revealad 1o him or deducible
from princivles revealed to him from the divine
Creator. 3ome truths (such as the existence of God) may
be arrived at by either method, although Aquinas points
out that the same man may not arrive at these truths
in both ways. rurthermore, there is a liwmitation on
what may be known via the reasoning method. #an may
use his senges and intellect to observe and to reason
about human nature and arrive at a system of natural
ethics, but thig method sgtops short of man's ultimate
and suvernatural destiny -~ an end which transcends
man's natural powers. Thus Aguinas states, "3ince

man 18 destinaed to the end of eternal beatitude, which

exceeds the capacity of the human natural faculty, 1t was
necaggary thalt besides the natural law and the human law
he should also be directed to his end by a divinely

A1
given law, " " Muriher, 11 is noted that even thoge
dictates man should be capable of arriving at by using

nis rational capacities are often obscured by the inilu-

hisg nagsions, the lack of time or concern and
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the insurficient development of this dod-given faculty.

Aguinzs ig propounding a view gensrally regarded as

[
SEPY

Christian humanisn; that 1s, #race perfects nature,
A brief outline of the four tynes of law in Aquinas’

achene shnould clarify the shove stabement, The ‘'eternal

r..‘.
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law® is baslcally the plen in God's intellect expressing

the order of all things to their ends. thus everything

pvarticipates in this law to the extent that it contains
62

an orientation to 1ts own end. The 'divinely given law
mentioned in the passage from the Summs ‘theologica,quoted

immediately above, refers to God's direct revelations o
man through Christ and the Scriptures, Here we see grace
perfecting natur The divine law affirms those laws

man has discovered using his reason as well as those

that he could have but-has not as yet discovered, rthese

are the precepts of the ‘natural law' -« that part of the
eternal law which apwnlies to man. Further, the divine

law adds precevts which could not be known by reason

alone - those directing us to our ultimate destiny. Finally,
we have the "human law' - the apovlication to specific

Rl

circumstances of the precewts of the natural law., Thus

-

B

we see that the natural law and human reason are not
given the Tull task of delimiting the moral dictates

by which man ought to conduct his life. The divine is

mmmMMBQMMTWLmTMWM“mdwwmiwﬁwm.1 T
This will be elaborated upon in the discussion
telian teleological

of Aguinas® adoption of the Aristote
viewooint.



the vltimate source of our natural laws and our reasoning
capacities are a divine gift. Further it is the divine
Creator who provides the authoritative basis for our
obedience to the natural law,

Taking from Aristotle the teleological view of the
universe, Aquinas sees the essence of things (placed
there by God) as not only the proximate efficient cause
of an entity but also its end. As the end, it entalls
an oughtness - realize your essential being! Since
goodness 18 what all things strive for, the realization
and whatever leads to it are considered good. Thus we
see the eggential unity of being and oughtness, of bveing
and goodness, his is given a Tirmer foundation through
the appeal to the divine, since the essence is placed
within the entity by God and it 1s part of God's plan
that the énmity shouvld strive for the realization of
its essence. Since the divine Lawglver only dictates
what is good it follows that to strive consciously
for the realization of one's essential belng, as man

-‘:

does, 18 good., The plan to Follow in this realization
if not forcibly imposed as an alien pattern upon man
but is discovered by our reason ag it studies nature
and the order evident in it. As was noted before, in

this study of nature a large vart isg left to the five

senses and Aquinas notes lthat ".Jhatl pertains to moral



gsclence is known mostly through experience.“éB Our
essence and our proper end are evident to us through
observation of and reasoning about our natural inclin-
ations, the latter being derivatives of our essence.

Tt is practical reason which discovers the dictates
of the moral law and Jjust as speculative reason begins
with certain principles not got by the reasoning method
itself, s0 too does the practical reason begin with
such a principle - good is to be done and evil avolded.
This, Aquinas states, 1is arrived at through 'synderesis'

In order to make this clear we must obgerve
that, as we said ahove, man's act of reasoning,
since it 18 a kind of movenent, nroceeds

from the understanding of certain things -
namely, those which are naturally kaown
without any investigation on the part of
reason, as from an immovable principle, -

and ends also at the understanding, since

by means of those principles naturally known
we judge of those things which we have
discovered by reasoning. ~ow it is clear

that, as the gpeculative reason reasons about
gpeculative things, so the praclical reason
reasons about practical things. Therefore

we must have bestowed on us by nature not

only speculative principles but also

practical principles, now the first specu-
lative principles begtowed on us by nature

do not_belong to a special power [like

reagon}, but to a special habit which is
called the understanding of principles, as

the philosopher explains. And so also the
first practical princinles, bestowed on us

by nature, do not belong to a special power
but to a special natural habit, which we call
synderesis, And so synderesis is gaid to

astir up %o good and to murmur at evil,
through firet principles we nroceed to .
cover, and judge of what we have discoverad &b

3Aqu1ﬂasf
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Thus the natural law bezing with Tthe precept that good
ig that which all things seek after, a princivle

considered to be sell-evident, as i

[ &)

the principle of
contradiction in logic., It is a habit within us which
naturally 'stirs ug to good and murmurs at evil®, This
Ahabit ig implanted in us by God, our Zreator, and
functions naturally within us whether we discover it by
reason or not. Once reason formulates it into the
definite principle - good is to be done and evil avoided -
‘the reason, along with information from experience, goes
on to deduce the other natural laws which follow from‘thi%
Thus the appeal to God gives a firm foundation for our
reasoning, ensufing that we seek the good by placing
that 'habit® in us from the very start,

eSynderesis’ is seen as a natural disposition to
good or virtue in man which allows us to grasp this most
general princivle of the natural law. O'Connor notes
'that this precept is "innate but the information about
the material in which these princivles are exemplified

18 dependent like all human information on sensory

experience . The principles serve as the major premise

of the practical syllogism. Reason supplies the minor

265 5inm
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premise

consclence 1s the application of

v

the facts to the particular situation, For example, the
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ma jor premise is 'good is to be done and evil avoided’,
Reason, with the use of information supplied by the
senses, may conclude, as a minor premise that stealing
ig evil. Therefore, 1t ought to he avoided. Conscience
is the application of the above to a particular case;
that ig, whether it i1s an action which will be avoided as
it ought to be, Human law results when we make this
application to gpecific situations. Error may occur
in the minor premice gince we are using a fallible
human faculty -~ reason. This explaing disagreements which
arisge as to the various precepts of the natural law,

Frich Fechnef; in critizing Aquinas, states that
"a philogopher should not cover up the fact that he is
cavght in a philosophical ‘cul de sac' by seeking a
theological exit. Revelaﬁ;on is not a source of philo-’
sophical knowledge. Therefore any appeal to incontro-
vertible religious truths ans the end of philosophye"66
But, as was noted earlier, Aquinas stzted that certain
truths,; such as the existence of God,; could be proved
philosophicallys that is, by reason, as well as theo-
logically - via revelation. Further, if one takes the
view of ‘synderesis' suggested above - that it is a

natural habit in man to seek the good - one need not

explicitly accept his argumente for the existence of God.

66, - " N
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Aguinas has provided a view of natural law satisfactory
to both the believer and the sceptic. rhe guestion of its
usefulness and validity has not been, as yet, definitively
answered in the negative ag is verified by the fact
that it is this view that is enjoying a revival today. It
igs evident that the metaphysical theistic foundation
does not threaten its rational character, but rather ensures
it against the capriciousness of those who want to cast
reason and necessity aside, a move which often ends in
éfié and unsatisféctory attempls to provide for justice
as is often seen in the comnon law's blind depenience upon
precedent,

Host men agree, at least in practice; that the
world is not functioning on the princinle of blind chance.
The Greeks and Stolcs attempted to exnlain the source of
the order and it is only on the basis of some ordering
principle that a natural-law theory may be founded, 3ut
an appeal to nature as an analogy and the appeal to

Reason as the Logos left the foundsation of natural law
in something of a state of limbo, lacking a truly
authoritative basis, ilaking an apnpeal to t}e divine -
not necegsarily God, but something bevond nature ~ gives
the natural law a foundation which is not itself csught

up in that order. As was segen earler, the naturc

metaphor, as used by the Greeks, raised the naturs

5,
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principles to a place above convention and zave them an
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air of finality, inevitability and immutability. As

man's knowledge increases, so does his ability to control
nature = at least to some aomall extent., Jith the con-
comitant decrease in the mystery and authority of nature,
our view of the natural law as having a stable foundaltion
heyond man's manipulation begins to fall into question.
Reason also failed to provide a stalwart groundwork

for natural-law principles gince two gystems of reasoning
could arrive atv opposing principles with no nmeans of
reconciliation. As Aquinas suggests, man'se reason is able

to arrive at the nrinciples, and nature is a testimony

to God's work, nutb the appeal ig beyond both (though it

joh

need not be determined definitively what exactly this 'God’
ig). "hough man may coire to control nature to an even
larger extent, the source oif these natureal-law precepts
ig still beyond his regulation. If reasoning systems
reach a stalemate, we need not stop there. HElther one
system is correct or another'yet to be employed, “he
gtandard by which to judge the systems 1g not one of the
systens themeelves but something beyond all of them -

we define it is not necessarily crucial gﬁ the credi-

bility of this view. “he point is that the appeal i

beyond human determination.

i

he Christian appeal to the divine as a Frovident

Creator who created man in his imzsge and who zave uan
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the ability to ascertain the principles of natural law,
allows man to see himself as something more than another
part of the determined machine we call nature.. ‘his is .
more €0 on this view than the two discussed previously.
He is able to view himself as an autonomous moral agent
and accept or reject the concomitant responsibilities. As

‘Entréves points out, it allows for a "recogaition and
defence of human personality... based on the Christian

! 7

view of the supreme value 0f the individual soul."o7
To avoid noral and social malaise and to create an

harmonious life, this sort of recognition and responsi-

‘--J

bility is required, Finally, without this sort of
recognition, one wonders if there can be any convincing
and valid meaning to such notions as jJjustice, goodness

or evil,

g7 — R
d auﬂeve% D5,



CHAPYOER FOUR THE AFPrgAL 20 HUMAL JAYVURE

The appeal to human nature can probably be seen as
far the major appeal throﬁghout the history of natural
law. As was evident in the previous three approaches,
human nature and the discovery of what is the esagence
of man played a highly significant role. devertheless,

in these

('D

previous theories, the final appeal went be-
yond man to something of which man was only a part or an
image,

In thisg section, the appeal goes no further than
o the discovery of what is essential in man. 3ut there
are widely disparate views as to what it is that makes
man what he is as well as variations in the dlrec1 ions
taken after the essence 1s agreed upon., Some theorists
may accept a teleological view of the universe as a
whole. Hevertheless, this view is not relevant to the
formulation of their natural-law theory. wor is there
any need to avpeal ultimately to God. Han's reason

7 s
[ |

{regardless of its origin) is a suificient faculty to

speculate on man‘s essential being and to infer from it

2]

the moral dictates, @« well as the wore scientiflic

pe=

rules, to follow to maintain that being. In some cases v
reason is seen as the essernce of man and thus is also

the vltimate apneal as well as man's nost usetul tool,

57



The philosophers of the Seventeenth and Zighteenth
Centuries were the first wave of natural-law theorists
to appeal solely to human nature or, more specifically in
their case, to the human individual. Grotius (1583-1645)
and others, following the Reformation, argued that the
natural law would have force even if there was no God.
Placing his emphasis on natural rights, he stated that
these rightg of wman were the dictates "of right reason,
indicating that any act, from its agreement op disagree-
ment with the rational nature, has in it moral turpitude
or moral necessity and consequently that such act is
forbidden or commanded by God, the author of nature."ég
Although Grotius himself did not deny the existence of
God (pe argued that this could not be conceded without

the utmost wickedness), his asrguments led to the
develoonent of a view emphasizing the autonomy of agbstract
reason, Coupled with the senaration of the ebternal law
and the natural law, this view led to the ethical
rationallism of individuslistic natural law.

On the rationalist view of natural law, it was argued
that from a few basic and self-evident nrinciples one
could deduce a complete system of moral norms for man.
Unlike the wrevious appeal to the divine, man's cong-

ciousness of right and wrong, order and justice wag not

(_) e - - P NP SR
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seen as a gift dewendent upon a relationship with God.
As will be pointed out, it is arguable that the theory
exposed and supposedly defeated by the legal positivists

.

of the Nineteenth Century was this approach which
stressed the subject as ‘'cogito’® and not, as they believed,
natural-law theories in general,

In order to arrive at these self-evident principles

concerning the nature of man, it was necessary to

W

construct a hypothetical state of nature where man is
stripped of the trappings (whether harmful or beneficial)
provided by society., As was noted in the passage by
Grotiug, the emphasis was on natural rights - such as

the right to property - rather than on natural law, That

o

S mphasis was on finding out those things

ngs
which belonged to man naturally because of what he ig,
rather than on discovering those laws of action or
behaviour which man ought to follow in order to fulfill
his esgence. On this view the individual is seen fulle
grown in the hypothetical.state of nature - full-grown
in the sense of having a fully realized essence. He then
enters civii society by means of a social contract which
containg the provision that these rights will be
recognized and guaranteed protection,

In the arguments put forth by Hobbe Locke, iiontes-

guieu and Rousseau, one sees a shift from the approaches

previously looked at. Thelr inguliries concentrate on



man as he 1s and how the political and legal system
should be developed in order to protect and compliment
his essential being. The final goal of man and even
the reason for protecting hig rights is no longer to
realize his nature for it is present and fully developed
from the beginning. It is a given -~ the staring point or
foundation of their politico-legal theory. Although the
nature of this essence, the protection and enrichment of
which provides the final goal for which to strive, varies
among the Seventeenth and Zighteenth Century theorists,
the following passage from Burlamqui brings out what
appears to be the predominant view:

The degire for happlness 1is then as essential

to man ag reason itself:...For to reason

means Lo calculate, and to take account,

weighing everything, in order fto ascertain

on which side the advantage lies, It is

thus a contradiction to suppose a reasonable

being who could be detached from his interests,

or be indifferent concerning his own happi-

ness.
By stres ing an end toward which man is to strive, the

Dl
t

o

approach does not appear fo différ significantly from
previous views which argued that man ought to realize
his essential being by following the dictates of the
natural law, whatever thelr source, 5ut\in this case

the end -~ happine

ol
D)

58 =~ 18 not attained in order to fulfill
or realize one's essence and the natural law is no more

than a utilitariam means by which to pursue the happiness

o At e et et e e R oy et e




that our reasoning capacity has calculated ought to be
pursued, Since it is natural for man to strive for
happiness or, for example, as Hobbes argued, tq seek
pleasure and avold pain, 1t ought to be a guaranteed
right - not gsomething we ought to strive for to fulfill
our esgential nature as men,

This view, though propounded by many theorists, nhas
been generally classified as Lockean and hailed as the
basis of the modern liberal democratic theory of legality
as, for example, in the United States. Locke, following

the line of thought suggested by Burlamqui, argues that

e
0]
0

tate is nothing but a utilitarian product of
tdividuais self-interest based on rational principdes as

a means Lo ensure those rights inherent in man which could
not‘be adequately protected in the state of nature. Natural
law, in one sense, 18 a symbol for the group of natural

rights which stem from seli-interest, the ultimate end

being happiness. The emphaiis 1s on a causal and empiri-
cal view of the nature of man, observing his characteristic

traits and studying the causal laws that detzrmine o

o Yy

influence his nature, ¥From the results of this study,
reason deduces those rights which are natural to thisg

entity and the coasequent duties of others:
. owe must consider what state all men are
naturally in, and that is,;, a state of perfect
freedom to order their actions, and dispoge
of their possessions and persons as they
think fit, within the boands of the law
of neture, without asking leave or dencnding
upon the will of agg other KB o s o

sut though this be a state of libherty
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nl2 In fact, as

of moral truths; that is, natural law,
the evolution of civil socilety is outlined with ite
political and legel structureg, 1t is evident that it

is no longer identical with the natural law and begins

to clash with the original principnles, In the end Locke
turng increasingly away from reason to Christianity as

a source of authority for obedience to the natural law,
Unlike Hobbes' more positivistic command theory, later
expanded into the positivism of Austin, Locke felt the

need to justify what we see as legal in terms of our shared
values rather than in terms of power but his appreach

tad

for obedience,one of the

’

D
..Ja

falled to provide a secure bhs

4

main weaknesses of his initial theory apvearing to be
the overconfidence in the subject as ‘cogito'. The inner
congistency of law and reason was felt to be, in the
last analysis, insufficient. PFurther, there are certain
agsumptiong (based supposedly on hig initial evaluations
of the stata of man) which are questionable. Two such
ssumptions are the statements that man's ultimate goal
is happiness and that man desires to retain the ‘rights’
naturally belonging to him in the state of nature,
One wonders, when the emphasig is placed on such ‘rights

N

as oroperty, whether an ideal c¢ivil state has been

¢

pictured first then argued back into the state of nature

5 : - -
7 yon Ievuﬁﬂ,dﬁ "John Locke and Watural Law®
Philosowhy 31, 1956, p.285.




as a natural right in order to secure these ideals. The
suggestion is particularly convinecing in light of the
goal of many of these thcorists to hold in check the
abgolutist tendencies of the monarch,

Although the view has been praised and followed as
a means to secure for men some of life's amenities and
to give some Justification for the political community,
it fails to answer the recurring quecstion of the relation-
ghip of the law to our values and to provide a reason
‘for obedience to the positive law and a standard by
which to criticize and evaluate it.

Rousseau (1712~73) makes a.rather unigque use of the
social contract and natural rights theory in an attempt
to rehabilitate society morally and to provide a standard
for and a source of obedience to the positive law,
Reason may aid man in coming to an understanding of the
*natural' morality but this in turn must be guided by
'conscience¢ Ag the Vicor in Emile states, "apart from
conscience, man finds nothing but the sad privilege of

.

wandering from one error o another by the help of an

<

unbridled understanding and a reason which knows no
1?73

;
)

rinciple, For Rousseau, any declaration of a natural

e
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Loht 1g meaningless unless grounded upon sonme instinctive

need of the human heart (conscience). It ig in this way

primarily, wrather than via reason, that we arrive at

ry 7y !
in Sigmund,p. 120,
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what is right and wrong. Again in zZmile, Rousseau

"Jhat T feel to be right 1s right, what I feel to be

wrong 1is wrong...lt is only when we haggle with conscience
that we have recourse to the subtleties of argument."Yu
It ig clear that Rousgeau is vropounding that intuition
is the mode by which we come to know what is right and
wrong. In light of this, the external authority of the
soverelign and the collective will can be seen as nothing
but the projection of one's internal morality.
In one sense, Rousseau's view, though only outlined
here in skeletal form, can be seen as approaching the
ezl problem of justification of obedlience to the legal

-3

sygtem, unlike many other theorists who in the end concen-~

e

trated on wodes of securing obedience, 3ut this appreach
encounters the same difficulties as the moral intultionists?',
discussed in the chapter 6n the apoeal to the divine.

It cannot provide a stable source of 'matural laws' or

‘moral dictates on anything but a purely individual basis

 ed

which 1s insufficient as a foundation for a society's

legal system,
Further, the snti-intellectualism of Rousgeaun'

account, combined with hisg doctrine of the supremacy of

a sovereign and collective will, provided an easy transition

L

: J.J Rousseau, .
Bveryman's Librarvy, 197
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to the belief that law 1lg command, The theory accomo-
dated itself easily to a totalitarian democracy or
dictatorship (thousgh this, of course, was not Rousseau's
objective). As Olafson points out, "It is the political
writings of J.J.Rousseau that mark the real break with
the natural law tradition, and they do so in a particularly
interesting way, since Rousseau was himself still caught
-

up with many of the assumptions of the natural law view,"/5

As a final comment on this particular view, one
should note that, as the search for a means to protect
rights thought to be inherent in man was emphasized, one
witnessed a concomitant decrease in the importsnce of
discoyering the ultimate source of natural laws to guide
our conduct. As mentioned in the discussion of Locke!
views, it appears thaf reason was used to Tound rights-

which were desired in the civil GOC1eLy Rather than bel

ng
maintained as a critical standard by which to judge
‘p081+~ve laws, the 'rational natural law' was abandoned
once the desired rights were guaranteed 1in positive law.
One wonders if the natural law was no more than a con-
venient tool of protest used by those who oeﬂlred changes

.

in their society (though one cannot deny the importance
of the beneficial chanzes they secured),

Finally, the social aspect of the nature of man was,
to a large extent, overshadowed by the emphasis on

individual rights., Thousgh not necessarily the objective

1

of many of ‘the theorizts at the tima, the general resuls

Y2 =
"501afs0on, p. 11.
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wag that the natural lasw was no longer scen as a guide for
man to live together harmoniously - a guide beyond the
reach of man's whims. “he notion of moral dictates was,
for nmany, swept aside in the desire to secure certain
individual rights - that is, the emphasis was on rights
and not thelr attendant moral responsibilities.
Nevertheless, the appeal to the human individual or,
as 1t has been classified; the appeal to human nature, is
not limited to the view which stressed certain natural
rights flowing from that nature. 70 a large extent it is
thisg view which is enjoyingvé'revival today but in the
form of a concentration on a -more empirical study of man
actually existing and functioning in and through experi-
ence and history. 3dasically the approach may be seen as
a reference back fto the Thomistic notion of studying

the nature of man thoughy

in the various appeals to be
discussed here, the appeal will only go back to man
rather than, ultimately, té God,

The unsatisfactory nature of positivism was clearly

lisplayed to the world when the fantastic decrees of

Hitler were writiten into the statute books after the

o]

Nazl revolution. On the legal positivist position (the
Austinian view that law is command and devoid of any
interference from morality) these laws could be subjected
to no rational criticiseq even when such criticism was
backed by observable fact., The search for a natural law

by which %o judge positive enactments was reinstituted

b
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Neverthelegs, in view of the scientific relativism pre-
valent today, most theorists have turned away from an
gsolutist position to a search for a creac:ve ow
evolutionary ideal by which to formulate and criticize
the positive law, Coupled with this is a belief in the
progress and dignity of mankind.
Lon Fuller, who stresses a muliti-~dimensional

natural law, can be seen as supporting a quasi-idealism.

(O

He notes the great relativity of ideals a4s the consequence

-of our thought working on ever-changing sociological
phenomena. His arguments for the inseparability of facts
and values, when applied to purposive behaviour, will be

dealt with in fart Two of this study. devertheless, it

g

is important To note that Fuller, who appears 1o be
formulating a natural-law theory, actually argues for
something less than a natﬁral law., Thus, only a cursory
outline of hisg view will Dbe given.

According to Fuller, the central aim of the natural
law is to search for the precepts of social order which
will enable men to attain a harmonious and satisfying
1ife together. rhis sgearch nmust forever remain open and
unshackled. ., Denying the reality of any eternal immut-

gble higher law axioms, he asserte"the reality of a

process that may

v be called the collaborative articulation
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of shared nurposes. e sugegests that the natural law
he replaced by 'eunomics’ - this theory or study of good
order and wvorkabls arransenments,., . .evertheless, his view
does ghare an affinity ©o natural law theories in that

it looks to the nature of man Tor the riales by which

man ought to guide his life,

LocloL co, characteristic of many of the natural law
s 13 (4

ﬂeoriats; also places the ultimate appeal in the naturs

-

He agrees with Fuller that there should be
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gsearch continually Tor a more adequate uvnder-

gstanding of that nature. 3ut, like the traditional

(=
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theorists, he argues that something more permanent

needed and 1g savailable than a natural law with a

¥

variable content or a relative ideal.

Leclerca, in hisg study of hunman nature, distinguishes

"what is required by navure (e.g., some skin colour) and

wl?

what is permitted by it (e.g.,black skin).

D)

concludes that "what can change may be conformable to

e - L H 3 ul L 11’78
natural. law but 1t cannot be a demand of natural law,.
He suggests that the rezson for the natural lew appearing

to have variable content is because we often gspeak of®'the!

natural law when we mean ‘the knowledse we have of natural
. Q
law and this changes. w?9

/L erlOE;“hu)al Purpose and Jatural Law", Journal
ijgthos vhy 53, 1956,p.702,

/’Loojﬁ ccq,d. “ratural Law the Unknown™, satural Law
Forun /, 1962,D

’iLeclercq,p.Z,

79+

Leclerca,p. 3.



Like Puller and most theorists concerned with the
troubles of our time, lLeclercg believes that the natural
law contains the rules for social health -~ the rules con-
cerning how men ought to interact with each other, As we

learn more about human, natursg, the content of the natur

law

will develop and it will guide us in acting more eiffectively.

Like any growing science, the fact that it encounters
modifications and disagreements along the way does not

detract from the validity or uvsefulness of the appeal,

Comparing these rules of gocial health to medical science,
he points out that "we need the same certitude in curing
the human body. But medicine -has always been practiced,

a

being baszed on what was known and being perfacted gradu-

.60
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ally with the advance of knowledge.”
Although the appeal is to what is essential in

human nature, the claims are far more modest than those

!

of +the

D

origts who declare that man is capable of grasping

the true essence in its entirety immediately -~ either
Y Y

via some gort of intuiticn or through our reasoning powers,

Because of this, the theory does not fall prey to the
argument that if there was such an essence known to us

in svch a way, %then why is there such great disagreement

e

-

as to what the esgence 187 This is a more reasonable

approach -~ there is no reason why man's fallibility and
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the weaknesses of his faculties should be less evident
in this field than in any other,

Leclercq argues that there is evidenceiof such a
nature unon which we may found the natural law, He
states that this common nature will involve some common
characteristics proper to all men. It is generally agreed -
if not - -in theory, then at least in practice - that there
are such common features and the use of the term
‘borderlinef;when discussing some men who seen to lack
‘some human characteristics, suggests that we have a fair
idea of what man ig. Since the natural law is seen here
as concerned with thevsooial nature of man, if there
ig such a nature, then its demands should be seen every-
where men are found. ii,iead, in her anthropélogical
studies, has discerned certain cultural characteristics

. :

common to all existing and recorded socletieés, She suggests
that these "cultural constancies are probably the '
reason Tor their Survival§”81 dead concludes that the

natural law might thusg be defined as those rules of

behaviour which had developed from a human species-

(o)
o . . . 0L -
gspecific cavacity to ethicalige.” “he reference to
5 . S

THodead, "some Anthrownological Coeonsidzrations
Concerning Hatural Law", hatural Law forum 4, 1261,
0. 52,
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‘gspecies-specific’ makes it evident that the ultimate
appeal is to human nature and, although the definition
may secem rather vague at present, it does direct us

to a more thoroush investigation of what is involved in
such a capacity.

Just to emphasize how widespread this approach to
natural law has become, it is interesting to note that
even existentialist views involve a study of the nature
of man. R.dlebuhr agrees with Sartre that there is no

-explaining of things by reference to a fixed and given

.

human nature, He states that there are "no fixed structures

of nature oy reason or history Wthh man does not trans-

-

\ . oo 83 . ;
cend by virtue of his spiritual freedom.” 3 devertheless,

!—-‘*

man's entirely dynamic and limitless freedom may be seen

ag a common characteristic ( an essence in an extended.

use of the term) unon which to build a stable systen

of natural laws., _hig is in fact what di@buhr does. He
concludes that love 18 the law of life, his reason

being that only this "takes fully into account the

38

3l
Ok,
dimengion of freedom or se lfmtrauoc chdence'” ™ "in man.

3

3oth the theological and the secular existentialist wvos
can be seen to appzal to man for an ultimate foundation

of their system of moral dictates (natural laws).

{)

3
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Ag I hope to show in rart rswo of this study, it is
this more modern approach which seens to give new life to
natural law and to ensure its usefulness in the future.
But, as wag noted earlier, a well-rounded view may straddle
varioug appeals to different d92198u=

This review‘of the various appeals used throughout
the long history of natural law should make 1t clear

1,

that any opponents or theorists making general criticisms

on certain aspects of the natural law must be careful

U)

“to distingulsh which particular approach they asre criti-
cizing. This was suggested as a problem surrounding
the 'defeat® of natural law by the positivists of the

Adineteenth Ceniury. What they had successfully wagecd

battle against was the Scventeenth and Zighteenth Century
theories of natural wights. This, it was suggested, was

guestionable theory of hatural Llaw and in fact, as in
the case Qf Rousseau, was a theory against it. The
" attempt to abstract man inte a hypothetical state of
nature and then intuit his essential being or end did
not prove to be a fruitful support for natural law,
Other attacks upon the natural law come Frewm the

voluntarists and the historical school. ioreover, there

1

-

are argunents against anyv such aporoach to facts and
values and to the concept of obligation as understood

by natural-law theorists,



PART

-
L

Natural-law theories

™0

OPFPONEN

have Db

een an object of

"!_I\

attack

and criticism throughout their two thousand vear history,

with different schools
their disapproval agains

discusgsed in Part One,

criticisms are worthwhile

tating to natural-law th

.

themselves bject to cr

of thought and individuals

t one of

aiming

the specific approaches

It should be noted that these

e, but

eories

iticism.

they are

and,

devas-

the same time,

Tar from

at are

The major attack within the framework of the appeal

to the divine came from the voluntariste

vindicate the primacy of

ihe ment was levell

argu

ed

which emphasiz reason

God, allowing for the

the

a3 the opposing m

The older view
specially that of
the Lex Naturalis
independent of wil
dicativa, in which
a teacher work

moral dictates of Godf

ing by’

the will over

ed against

as the

POS %1b111ty of

3

edieval

“homistic] which
\Odll ste,

the
2.5
1

an int
a
Wes
and

God
me

EI‘

intellect.

theories in

who sought to

the intellect

the ic, view

1 deoe

o>

hetween man and

human insight into

Otto vonn Glerke

the following

ig more
explained
tellectual act
mere lex in-

not lawgiver but
of Reason in



short, as the dictates of reason as to what
is right, grounded in the deing of God, but

15
unalterable even by Him.... he opposite
pronosition, proceeding from pure nominalism,
saw in the Law of wature a mere divine
command, which was right and binding merely
becauvse God was the lawgiver, 85
For Ockham and other members of the voluntarist

tradition, moral laws or ethical values had no other

foundation but the will of God which imposes them, “Thus
natural law was seen merely in fterms of a command, In
thig se it becan thing T positive law. La

this sense 1t became nothing but positive law. Law

became a matter of "pure will without any foundation

. - C 3§ . ) - T 1o

in reality or in the essential nature of things, "

clearly in direct contradiction to the Thomistic emphasis

on the esgsences of man and other natural entities., Again
this view gides with the positivigt tradition which
repudiates any effort to know the essences of.things as
irrelevant in the legal sphere. It was but one short step
from the divine law-giver to the positivist emphasis

on the sovereign or earthly law-maker.

The Pranciscan, John Duns Scotus (1265-1308), was
the Tirst wajor figure o oropound a voluntarist position
and “though it is untrue that Scotus made the whole moral

law to depend on the arbitrary choice of the divine will,

it can hardly bve denied that the slements of volun-
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tarism in his ohilozophy helped to prepsie the way Jor

Qry

3/

the authoritariznism of Ockhan,” ' Scotusg does allow Tor
gome usefulness of boith divine and hunsn reason,
According to 3cotus, for an sct to be morally right,
three conditions mugt hold: (1) he act nust be free for
an act is neither praiseworthy nor blameworthy unless
it oroceeds from the free will;"S”(Z)it nust be ob-
jectively good; that is, 1t must have an object which
is conformable to right reason (only the love of God
can be seen as good on this condition alone); and (3) the
act must be performed with the right intention, Thus we
see that proceeding from the free will is a necessary
thouzh not a sufficieat condition for an actlt to be

ot

morally right. devertheless, Zcotus still gives prinacy

Kl
L

of a truly fres decision or

pr
,.—l
fa]
o}
”
G

to the will in the mal

P~

genuinely moral act,
Ags concerns the source of the natural moral law,

Scotus maintained that "the divine will is the cause of.

good,vand g0 by the Tact that He wills something it is

i 89

good. But for Scotus, this does not imply that the
law is a matter of divine arbitrary decree. For both God

and man, the intellect influences the will and cognition

precedes volition. . he content of the natural law bvroceeds

- e S
)/’ 33,31,0*1,701 2, ¥6.2.,p.203,
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"Yin Copleston,vVol.2,it.2,n,268,
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from the divine intellect which "peirceives the acts
which are in conformity with human nature.," Ffor scotus,
it is-the divine will which furnishes the obliga~
toriness of the natural law, for "to command pertains
only to the appetite or will."go 'he references to the
divine intellect and human nature clearly suggest that:
Scotus® position is not as contradictory to Thomism as is
often maintained.
"he deat a]ouve, Torming the content of the natural

law, 18 divided into two tables. The first two laws
are seen by 3cotus ag self-evident principles, the
validity of which man can discern with his reasoning
abilities. These, he suggests, are not subject to divine
dispen uuiwon, "ot because He is subject to them‘but
because they are ultimately Ffounded on hisnjature.”9i
It ig in connection with the segond table, which God
can dispense, vhat Scotusg differs from the “homists,

‘he latter maintained that in nelther case was dispen~
sation allowed, forrthe entire Decalogue followed,
either directly or indirectly, from primafy principies,

For 3cotus, to love od was the first practical

princinle snd it was addressed to the will. All other

neras were contingent crestions of the divine will -~

s sty e TR e i 2 SHEN
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divine positive law. wm. of Ockham {1290-1349), taking

a more radical voluntarist position, eliminated this last
natural-law precept, a step which led the way to pure
moral positivism,

Ockham divides the rules of conduct into a three-
tiered hierarchy: (1) universal rules of conduct dictated
by natural reason and always binding (natural law);

(2) rales which would be accepted as reasonable, in a
society governed by natural equity, without any positive
law; and, (3) rules arrived at by deduction from the
préoepts of natural law. “hese latter are suﬁjeot‘to change
by positive enactment. It should be noted, befofe con=-
sidering his view of the source and ultimate appeal

of thig law of nature (the first type of law in the
hierarchy), that he does not indicate how these universals
are known to men who, according to his nominalism, can
only percelve similarities amoﬁgst individual thingS and
apply to them a common general name, It may be that
principles inherent in one's nature are known thfough

gome sort of direct intuition, bﬁt this is left
unexvlained.

As to the ultimate source of this law, Ockham places
all the emphasis on God's will. the fact that God does
not ordinarily alter the natural law does not mean that
it is not in Hisg power to do go. ‘The natural law is not
grounded in twhe Reing of Cod (as was argued by Scotus

for at least the first two Commandments) but is simply
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geries of divine commands,

]

Ockham is justified in describing the natural law
as absolute and immutable on the basis of his distinction
"hetween the ordinary power qf God, by which God has
actually established a moral order, and the absolute
power of God, whereby God could order the opposites of
the acts which He has, 1n fact, forbiddenq”gz natural
law ig unalterable in connsction with the ordinary power
of God, bhut not with iHis absolute power Tor this would
be a 1limit to God's free creative activity.

That nature is so ordered that we can use our
reasoning capacity to see moral im peratlves within it, >
and that the precepts we discover coincide with those
dictated by God is all arranged for and demanded hy
the divine will, Ockham states that "it is rather by
the very fact that the divine will wishes it that right

: on
reason dictates what is to be willed."”” thus even the
work of reason ags a gulde to what i5 willed (acknow-
ledged by Scotus) 1s in the final analysis, for Ockham,‘
a matter of decree
espite Ockham's continued belief in the existence .
of natural law, his theory, in fzct, resulted in-a

denial of it., Ag Rommen points oubt, "sin no longer

9 2 - Camas e v - " - —— -
Qaklev, v, 71.



contains any intrinsic element of immorality, or what is

unjust, any inner element of injustice; it

external offence against the wi

rests on God's absolute will and

external offences; that is, nothing in the

it essentially right or wrong, even obedien

becomes a matter of positive law,

encouraged legal positivism through its

notion of law as

law., There is no basis for natursl law in

view,
Before leaving

voluntarist tradition,
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God, then "nothing is left as the Source of norms but

L] Kl R . Ao L P 1796 F .
the concrete will of the earthly lawmarar, Yet,
as we have seen in hisgstory, with the enaciments of
Hitler for example, people react with abhorrence to thig
notion, the experience appearing to be the result of a.
natural feeling as to what is just or unjust. This
certainly would suggest that moral norms enjoy a more
objective reality than that attributed to them on a

¢

theory giving primacy to the will.

A look at our conception of a mature legal systen
(bearing in mind our own values and premises) should
convince us that there ought to be more te it than
gsovereign command, Gebtting beyond the simple behaviouristic
view (which has tried to assert itself in all Tacets
of life including social institutionsg) which sees all
conduct as a matter of stimulus and response and which
rejects the concept of mind and conscilousness, we must:

determine whether by the law of the land

we primarily mean a rule worked out
rationally, which alwavs should be entirely
reasonable and which falls short of its
nature as 1t fails to achieve comnlete
reasonableness,; oy an act which holds bhe-

cause it is born of soverelgn will and

which needs no other grounds to hold. 9

~3
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Rommen, n. 176,
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Considering the increase in the number of psychologists
in the West criticizing the shallow, one-sidedness
of behaviourism, one may conclude that the first al-
ternative is quibkly gaining supremacy. Further, ss
mentioned in the introduction to this gtudy, the very
fact that we call a law 'unjust' sugges that there 1is
more involved than arbitrary decree. the suggestion that
a law may fall short of its nature implies some sort of
standard by which to judge positive enactments. This is
provided by the natural law,

wiany other schools of thought have attacked the
natural law tradition, some like the voluntarists,

&

directing thelr criticism against a particular appeal,
others attempting to defeat certain aspects of natural-
law theorieg in general. The legal offshoot of the ro-
mantic movement of the Eishteenth and early iineteenth
Centuries was the historical school of law. Like
natural-law adherents, they felt that the formal legal
precents of a society could not, by themselves, administer
Justice. 3ut, rather than finding the source of such
precepts in the natural law, they emphasized the habits
and customs of the people.

Von Savigay ( [779-1861), a proponent of this
view, stated that the law was the general will of those
living together in a society. Thus, the law was as

variable from one peovle to another as wasg language.



In this interaction of people in a particular group,
customary law was the first type of rule structure to emerge
and it replaced morals as the standard of justice and the
gsource of law. “he other two types of legal precept

recognized (both seen as derivatives of custon)

were: (1) statute law which was fornulated through the

}.Jq

al dec

[l

cugstom of Jjudic: sion, and (2) the science of law,
made up of doctrinal writings and scientific discussion
of legal precepts., +he universal idesl :was customary law
not formulated by jurists but ‘*discovered® by historical
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gince it has but one principle -~ the obscure depths of
the ational spirit.”  This crifticism against the
eduction of laws from ‘'unsubstantial principlez' is

devastating for the rat lubious doctrine of natural

rights, since proponents of this view begin with a

thyvpotheticnl® state of nalture. ut 1t o 1& to undernine

the natural-law theory as outlined in various ways

throughout this study.

For saviyny, the highest vrincioles of positive law

29 ) . .
were: "one must obey the »ublic authorities”™ ” &nd declde

whether there is something beyond positive law vlacing a

Es

Rotmen; . 117,

“7in Jommen, . 119,
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limit on thig obedience. “~his is a matter of ethics rather
than natural law aad "everyone according to his eoasclence
will judge For himgelf before God what stand he should

«100

take on this matter, 5till, he malintained that one

could not call unon ethics in order tTo oppose the
positive law,

“his notion of tracing the law back to the spirit
of the people was given a metzphysical foundation by
Hegel (1770-1831) who traced it back farther to the
Abgolute or Idea realizing itseld in and through spirit.
For Hegel, law was the uﬁfoldigg of the idea of right,

1 9

legal history beins a record of this process. No abstract

precepbs were to dictate this unfolding but rather the
actual existing state. Thus we see a conplete reversal

of the relationship of the ideal to the real held by
natural-law theorists. As with the historioal school, the
state was seen ag the ethical whole completely replacing
any doctrine of natural law, The source of this notion
can be geen to e Rousseau's theory ol the general will,
As wasg noted earlier, this doctrine provided an easy trans-
ivion to the notion that law is command. One wonders,
then, whether such concents as absolutes unfolding and
basing law on the spirit and customs of the people do

anything more than cover up the rather objectionable
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position that the legally valid is just what the sovereign

4

commands ~ the same problem as was noted against
voluntarisn,

round points out that the historical school saw the
law ag obligatory "because of its intrinsic force as an
exoression of a princiole of action discovered by human
experience and that experience was significant because it

101 .. ; .
" The basgic

involved the reslization of an idea.
presupposition behind this view appears to be that what-
‘ever 18, is right. Considering the many errors of judge-

ment and the revisions nade and still needed in the legal

aphere, the necessity of a critical standard by which to

4

g (instead of the principle that whatever

{__J »

judge whatever

f
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H -
48]
"'ﬁ
O’Q

Leht) is evident, One often cited example in

R

hig rather gimplistic view 18 our natural
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he
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abhorrence to one of the 1on est existing customs in
our history -~ slavery. “he reply that it is right when
it ig in usge and wrong when it has been abolished - g
view which seems to follow, ig hardly an adeguate answer,

O0ften the question arises as to the rightness or wrong-

Jta
]
;\_.I-
]

ness of an act when 1i3v fact being carried out. ihe

notion that things change as the idea unfolds does not

solve our immediate guandry.
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Finally, one ghould note a problem concerning
Hegelian philosophy and historicism in general, On this
view, "all human thoughts and beliefs are historical and

s . = N 2 e 3 E -~ "102 fon ] %
therefore deservedly destined to perish. Yo be
" consistent, one must assume, therefore, that belief in
historicism itself can only claim temporary validity.
7hug, the historical school can only argue that 1t is
pronouncing the absolute truth by "inconsistently

. i ! T =N o . LI = 3 '.;:103 S s - N
exempting itself Irom its own verdict , which is what

it appears to be doing.

lOdStrauss,p;iO‘
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Ambiguities and misunderstandings concerning what is
meant by individual terms such as ‘law' and 'nature’ as
well as different views aboul natural law and its functions,
result in a wide variety of theories and arguments (at
crogs~purposes) among proponents and critics, As was seen
in the discussion of the various appeals to ultimate
foundations for natural law, there is, to a large extent,

a common aim, but it may mean a variety of things. As
d'Entréves points out, critics often emphasize The
differences among natural-law theorists as the major
argument “for the sceptical denial of natural law as one
of the great decevtions of ethics, «1O%

One must take into consideration the many problens
involved in the approaches discussed in Part One and the

variable meanings of the terms used, as well as th

e
fallibility of man and his power to discern exactly wha-

(o

it is that should ve understood by the term 'natural law',
nevertheless, this study hoves to show that the validity

Fed

of the aim remains intact and that there is "sgtill no

ground for repudiating the essence of the principle nor

sEL
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for justifying taking the nominalist pozition and denying
that there are substantial elements of agreement in the
direction the definition has taken,"lo5 ‘hat is to say,
that there 1s somnething beyond the positive law which
‘is gtable and beyond human manipulation which forme a
basis of first principles and a critical standard by
which to develop and judge humen enactments.
Generally, the term ‘nature' has been used to contrast

the natural law with convention or positive enactments,
3ut nature itself has been understood in many ways: "the
rational, the divine, the distinctively huﬂan, the normally
operating, the Irequently recurring, the primitive, the

elements not subject to human artifice or control

w106 Further; those

; the
gelf~evident and the non-historical.
various denotations may aim to refer to both what is and
what ought to be. As seen in thisg list, ‘nature' or
‘natural’® may be used to describe a non-human; human or

guper-human order, It may refe

(')

er to a physical or logical
order of necessity or an order of freedom (e.g., the
existentialist view of R.itiebuhr discussed in Chapter
Four). +he problem which often results is that several

meanings are used at once without discrimination,

105 A . . - i
“J.5L.Adams, “"lhe satural Tax: Some General Con-
giderations®, Journal of Religion 25, 1945,p.95,
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As was geen in rart One, one of the most predominant
meanings was that 'natural law® was 'natural' Ln the sense
of being based -~ elther mediately or immediately - on
the essential nature of man; that is, the appeal to
human nature. gut this too has been given a variety of
interpretations which lead, if not to misunderstandings,
at least to different views of what is involved in the
natural law, The emphasis may be placed on man's

reasoning cavacity, through the use of which he is able

‘..J -

to become aware of his essence, (that is, that which
distinguishes man from everything else and which is a

necegsar

<

Y

[

[}

as a man) and the duties and goals consequent upon

this mature. As was noted earlier, reason isg not always
geen 28 the essence and whether or not man is geen as
created in the image of God will have repercussions in
the conclugions concerning his duties and ultimate

4

destiny.

further, the essence of man may be interpreted as
a universal propensity to perceive the same values as
those which give slgnificance to human existence. ‘this
néed not be a product of our reasgon. As seen in the
discussion of Augustine, the emphasis is often on con-
sclence, making this perception of value a matter of moral
intuition, 'he main problem with ‘this aporoach is the
absence of any convincing argument when our ‘intuitions’

conflict,

ttribute for any object which is to be classified
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What is egsential to man may be arrived at through
an empirical study of its manifestations in law and
custom or what still belongs to man when the latter are
stripped away and man is conceived in a hypothetical
state of nature., ‘“his approach was taken by natural
rights theorists, such as lLocke, and by others in the
Seventeenth and Bighteenth Centuries, for example, Hobbes
and Rousseau, ‘'he attendant problems were noted in rart

One of this study,

!

or St.Augustine and other theologiang of the fiiddle
Ages, the emphasis on the fall of man resulted in a
view of human nature as comprised of those capacities
'which have been depraved to various degrees and which
require the Grace of God for redemption., This view
denied man the capacity for self- Drrféctidn or realization
his essence without falth in the Redeemer.

In the discussion of the Greek position, it was
noted that the teleological view of nature was not
restricted to man. Rather, the tendency to gelf-realization
was inherent in all natural entities and the natural law
was seen as that law or fate guiding all of nature to-
wards its realigzation. devertheless, because man, with
capacities which are more refined and complex than
those of the rest of nature, is a2ble to comprehend his
posgibilities and make conscious choices concerning

the path to take toward their realization, the natural
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law becomes more distinctly a natural moral law. neverthe-
less, it has been argued that what was actually meant

by the contrast between nature and convention at this
stage was "what we would think of nowadays as blind,
compelling instinct contrasted to the cooler calculation

Oi"
of human reason.”1 /

“hus, the natural law mentioned by
Antigone would not be seen as ethically superior, but it
would be followed because it was naturally ineluctable.
Nevertheless, as was pointed out in Part Cne, the emphasis,
‘placed by the Greeks, on such concepts as justice and the
good, implies that a distinction was made between
instinctual necessity and moral oughtness, 3ut, it should
‘be noted that some theorisits such ag Jlpian in the Middle
Ages gaw natural law as gimilar to the idea of animal
instinct,log

WHevertheless, the main trends of natural-law theories
have expressed, either explicitly or.implicifly, the

4.7 1o

view that “there exists in nature and/or human nature,
a rational order which can provide intelligible value-
statenents independently of human will, that are uni-

versal in application, unchangeable in ultimate content

. M . 109 | . s
and morally obligatory on mankind," 77 ‘hus the zim is to
e o R - e e et e e e
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arrive at some objectiv

e standard which can vrescribe

actions for man, However, the existence of such objesctive
values ig in no way incomopaivible with maintaining the
freedom and choice of on auvtonomous noral agent., For,

- althouzh these

it i1a stillamnatter of individual choice whether or notu
to heed the prescriptions,
hug 1% is evident that the notion of natural law in

the ethlcal and legal sohere is egsentially different
from that of the law of nsture in sclence. ‘he similarity
of the term, as well as the notion of teleology being

often >lied in boeth o
‘confusion between cr id

can understand the anal

1a

137 4]

< [oe

22

natural law,., Ju 5

a

a reality which escapes
for natural law a "ques

pattern, independent of

pheres, frequently results in a
entification of the two. 3ult one

ogy to ‘nature’

e law of gravity is a rule governing

our control, o0 %too is the sgearch

T after an immuisvle standard or

@
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choice and carrying conviction,

“he metaphor is able to impress uvpon ug the finality and
inevitability of such a law -~ two characteristics easier
to understand in the scientific than in the ethical sphere.

he concont

Ylay

v' has likewise

of meanings in the context of natural law, loscoe round

has Tormulated a list of twelve such uses and; although

not all of them have been discussed in this study and

;ﬂmnm.ﬂw.??ij-mw._“w_,w“.hw e e
1 tfaateeves, o 11,
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some may seem questionable as meanings for natural law
they are all attemnts to give some ultimate basis of
law which canno®t be subjiect to human will or caprice, I%
is hoved that the list and examples to follow will
“serve to clsriiy the subtle differences in the tern

111

tlaw' when used by the various theorists;

(1) uivinely ordained rules for huwan action

jav}
o«
-y
C
s

example, the olecalozgue which formed the bulk of the
natural law in the avopeal to the divine,

(2) Law as comprised of age old customs which, because

of their longevity, have shown themselves to be accep=-
table to the Gods. It should be noted that this formed

a large parv of Greek law ag is evidenced in Plato's Laws.
(3) "he recorded wisdor Jf wise man of ‘¢ld who have
learned the sale or divinely approved course for human
action. “hisg view is closely related to the one immedi-
ately above.

(&) A philosophically discovered system of princivles
which express the nature of things and to which, there-
fore, man ought to conform his conduct. this aspect of

law loomg large in the entire history of natural law;

]j’(jj‘(;” . Y P » - aJ ) -
1?.round; An THuTQdULTlOﬂ_IQmLU Fnilos anv_vaL“v,
(.tew Haven: Yale University Jress, 1<4?)?« .2ﬁv ("he

following list will be a pa,dphzase of that given by
rFound although the examples will be drawn from revious
discussior, )
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e.g., the Greek teleological view of the unlverse and

the consequent prescription - realize your essential
nature. This 1ig also evident in the modern studies, dis-
cussed in Chapter Four, of what is essential and ought
“to be maintained or realized in man.

(5) “he bod& of ascertainments and declarations of an
eternal and lmmutable order, +his is, basgically, a
variation of the fourth type of 'law',

(6) "he idea of law as a body of agreements of men in
politically organized soclety as fo their relations

with each other, An example of this could be Lon Puller's
notion of ‘Teunomics’.

(7) Taw as a reflection of the divine reason governing
the univér$e. Aguinas’® view of law follows these lines,
Because of man's reasoning cavacity -~ made in the imag
of God - the divine dictates are addressed to man in

the form of an ‘ocught’ which.can be identified as law. %0
the rest ofboreation the dictates are in the form of a
fmaust'y that 18, it is a matter of blind or instinctual
necessity.

(8) A body of comwmands of the sovereign authority. As

wasg noted in Chapter Five, this is basicaily the view,

or at least the result of the view, put forth by the
voluntarists. Law becomes a matter of command when
primacy is given to the will over the reason. Further,

in the final analysis, this forms the sole source of law



.

in the Hobbaslian state and later in Austin's theory.

(9) A system of vnrecepts discovered by human experience
whereby the individual human will nay realize the most
romplete freedom possible consistently with the like
freedom of will of others, This follows from the concept

0

of

_.Ja
C'E"

ce put forth by John Rawls and supported by

2

Charles Fried - that justice involves (with some quali-

ications) the “"equal right to the most extensive

112

liberty compatible with a like liberty for all."” 2d

Prie

(’\

goes on to argue that, from this, the concept of justice
may be elaborated to include the terms by which "persong
may impose constraints on each other without denying their

o . 11
own or any other person's free or rational nature,” 7

l -5

Thus he concludes that this conceot of justice is not
only compatible with but is "implicit in the natural law
£ 3 Al s Tt Ay KN Fa s N 2 ;:11}‘!’
which defines human nature asg {ree and rational,
(10) Law as the external life of man measured by reason.
That ig, law is seen as the reasoned out list of external

actions suitable for man to perform, Law, in this sens

5. hw)

D

does not propose to guide the internal life of man, just
his outward activity.

(11) Lews of the dominant class functioning for the time

) . . .
¥ried,p.252.
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being to further their own interest. irhe economic
interpretation is prevalent today in karxian literature.
It may, though, find an ancient counterpart in the view

of justice propounded by thrasymachus in Flato's

Republic -~ "justice is the interest of the stronger party”
(344C).

(12) "he final type of law listed by Pound is law "made
up- of dictates of economic or social laws with respect to
the conduct of men in socliety, discovered by observation,
expressed in precepts worked out through human experi-

ence of what would and would not work in the adminig-

w115

tration of justice,.
41ith all these various meanings in mind, it is

easy to see the possibilities oven Tfor misunderstanding

and opponents arguing at Cross-purpos Natural law

has been set forth as a theological,'a philosophical,

a moral, a legal, a political and even an economic

concept, often including several meanings together. dever-

theless, from what has been mentioned in this study thus

far, 1t is evident that natural law, in any strict sense

of the term, must have a prescriptive sense, emphasizing

the universality of ethical standards, As a2 criserion

by which to formulate and to judge positive enactments,

it must involve what ‘ought® 1o be in contrast to what

TR .. ' . o
t “round, An Introduc blO) to_the ihilosonhy of

vlorals, . 30,
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‘is', Concern for such principles is inevitable for any
soclety which refuses to identify the ldeal with the
actual and accept all the attendant results of this
identification.

this refusal brings us back to the problem of
the primacy of the will or of reason. since this was
discusgsed in connection with the voluntarist tradition,
a brief mention of it here will suffice. As was nentioned
earlier, it is generally accepted that human action
follows, ideally, a rational course, “his suggests that

.

the rules for such action flow from the reason though

the action itself may be initisted and carried out by

N
the will which, following the rules of reason, will De
reasonable ag well., "sut if the will is held to enjoy
primacy, it is also held to be free froum reason.,
Simon concludes that the "most adea-g e way to convey the
ationality of law may be to say that such a will is
1 i

lavless, " 0 “hig is certainly a conclusion which few
would care to accept and since it follows from ziving
primacy to the will, this primacy must be rejected as
well,

Another misunderstanding arises because of the failur
to see natural law as partv of the field of ethics rather

1,

than the legal sphere in the narrowver sense, hat 1t

DA e e o e - » - e menma o P . et e
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Simon, .80,

117,

Simon, p. S0,
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belongs properly to the former should be evident from
~the discussion that has preceded thus far. the question
arises as 1o whether the standard by which to judge and
criticlze positive law need be outside of the system of
- positive law itself. One may arsue that one law, for
example, a law which has proven its usefulness through
time, may be used to criticize or judge & new law being
considered for addition to the system., 3ut natural law
is a prescription concerning all laws in the vositive
asystem based on some ethical principle such as that man

ought to realize his essential being., This is not just

< »

another pogitive law concerning some sort of specific
conduct, revertheless, it need not be considered as
'alonzside' of or 'above' positive law (once again this
remains at the level of lezality) but rather as some-~
thing at the heart of all oproper positive laws con-
cerning thelr posceibility and obligavoriness.
It is in thig sense of giving binding power to

sitive enactments that the natural law may be seen

as antecedent to the former. As 3imon points out, "if

there is no idea of an antecedent law, the reason why

-

pogitive law ought to be obeved is entirely contained

in the constralnts possessed by civil society., Law
becomes a hypothetic gystem,e.g., If I don't want to
. - 118

be punished, then I had better do X," "7 Law once

119,
”j':; O, D 1xrv
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afzin must be conceived of as the comnmands of the govereign
authority and obedience becomes a matter of physical
congtraint. sut, os was noted in the introduction of
this gtudy, 1t wakes sense Lo question the justness of
an enactment, which implies that justice is not equiva-
lent to positive law; that is, that there is justice
orior to positive law and that some things are just
byv. nature. “hege are the content of natural law and the
measure for positive law which gains its binding power
through ite agreement with the former,

In conjunction with the above problem arises the

false notion that the natural law is to be seen as above
the positive law and that all positive enactments which
violate its precepvs are invalid. Once again, we can
imagine a law which we naturally feel is unjust and
possibly so abhorrent that we must disobey it. In a sense
it is true that the natural law, as a gulde for positive
law, dictates the validity of the latter. severtheless,

few natural-lsw theorists see the natural law as dictating

disobedience except in exitrene cases, lather, the natural

; y
law is a ‘gzulde' in the ordinery scense of the word -
providing dircction furthermore, obedience

to the nositive law iy gensrally o

Iy

scribed by the natural lzw. Tis does

guoremacy and orvesepistive ulsinacy of tThe natural law.

e mauvural Loy @tii) s=hors wo hah owe founshitt o dGo
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iian may not realize what 1% orescribes, or when he does,

he way be unable to change the laws immediately because

of human weakness 0r digagreemenits, Az JoCrates sugzests

in the Crito (50A-D), in many cases the man who realizes
" what the law ought To be nust strive through discussion
and reasoning with his fellows to change the laws, while

3till obeying the less adequani

«<r
)
2
]
o
0

On=2 further nisunderstandiag arises concerning what

}..J -
it
=
O]
CJ
=
=
ot
ek
A
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tuniversal', In the appeal to human nature,
natural-law theorists attempt- to discover the one in the
many; that is, the common element or elements amongst
the variety of individuals in the world - they search
Tor man's egsence, Azaln the search for the natural law
"ind the one in the many - those nmoral
dictates which avnply to all men everywnere as distinguished
feom those laws peculliar to one society or group.

Legal vpositivists generally regard any allegedly
universal attribute of man a2 one which is not empiri-

cally determinable. iHelsen states, in this connection,

the Jjudgenment that a definite hunan be-
haviour or a soclial institution ig
‘natural' means in trutn only that the
behaviour or the social institusion is

in conformity with a presunposed norn

baged on a subjective value judgement )
of a particular writer. 119
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Purther, in a serics of bookg betwgen 1910 and 1950, Levy-
Bruhl 120 atitempted to prove that no common characters
istics exist among men (except possibly a tendency
to cook their food). Overall, the attempt mesv with
1ittle support and, as mentioned earlier, our application
of the term ‘borderline’ suggests that we have a fairly
zood idea of what it means to be human (though we may
have difficulty exnlicating it as yetl).

3y funiversal' we mean some Iactor common to all
men distinguishing them from other entities. e need not
be thinking of a rlatonic archetype. (rhis notion has
caused prroblems in modern times for the natural law
becavse of the prevalence of relativism.) As used
by logicians, the Term is anbiguous for it may mesn

a genus or a set. In thig case we cannoct mean the latter.

"Only in the former can ‘man’® be predicated of Socrates
121
it

ct

hredic

¥

for a set cannot be 1 ed of any of its parts,
As was seen in Chapter Four, some modern natural-lsow
theorists use the fterm 'universal' bult not in the sense
of a static attribute. ‘his gives rise to the problems
mentioned in that chapter. Leclercqg appears to have a
more suitable answer - it is our knowledge of the

atitribute which may vary; not the attributs: itself

AN s AT e TP e S R g Sy 5 R i S8 VR o e PSR < a1 e Y e A e TR 15 < PPER L ap 13
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I'he universal moral law again need not be a ¥Flatonic
archetype but rather a law common to all peoples or

one which ouznht to be comunon in light of the

- e

attributes universal among men. As dfead hag concluded

.

from her anthropological researches, there ig & "certain

number of cultural constancies which appear to be

dependent on species-specific characteristics and are

probably the reason for the survival of the species."122

She further suggests that the maintaining of these 1is
socio~cultural rather than instinctive, suggesting that
it 18 a matter of choice rather than blind necessity.
Her proof for this is that these various principles,
such ag the taboo against incest, break down during
periods of cultural collapse.123
Bsut, as P.Ekka points out, this does not prove
that moragl obligation is a matlter of societal dictates.

- 2

It simply "shows that men best develon thelr moral sense
N coowd2h L . s .

and habit in society. If it were otherwise;, the

universality would be nothing but a matter of coin-

cidence, fkka concludes, considering the constancy of

auch principles, that one "could consider every precept

122.. .
“iiead,n.52,
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of the traditionally held natural law as the most
human vrecept possible in an ideal situation or rather
as the ideal in regard to which actual achievements remain

. . . . - 125
open, even when that ideal is not clearly formulated.” 2

On this view, ther, the universality of the natural law
ig derived from those characteristics of men which are
universals;that 1s, which go to define the essence of man.
Hevertheless, even though the characteristics which
are universal in man may suigest certain actions which
would help maintain or, on a teleological view, fulfill
this essence, one may still queétioﬁ the moral obliga-
toriness attached to such rules of conduct. “his problenm
brings up the whole guestion of the relation of facts

and valuves - the major stumbling block for natural-law

theorists.
‘“he three areas of misunderstanding - concerning
the definition or meaning of nature, law and human

nature or universality = have been problematic for

3

both proponents of a natural-law theory and those at-
tempting to defeat it. “his study has attempted, in

the divisions used in Fart One, o distinguish the

uses of such terms; for exemple, the use of ‘nature’ By

the Greeks, One nmust further oay close attention to

which approach, if any, the critic is actually attacking

fEET
“ERka, p. 'L( 3
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for, as mentioned several times, it is often the case
that vroponents and critics are arsuing at crogs-
purposes or that it is wrongly concluded that natural-
law theories in géneral have been defeated by a

particular attack,
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CHAPTFRR SEVEN FACTS AND VALUES

In general, natural law philosophy asserts that;
there 1g in fact an objective moral order within
the range of human intelligence, to which human
socleties are bound in consclence to conforn,
andrupon which the peace and happiness of permlzé
sonal, national and international 1ife depend.
Becausge of the importance and pervasiveness of this moral
order, to which 211 men ought to conform, the natural law
theory moes on to assert that law lg a part of ethice giving
a definite normative exprecssion to moral or ethical principles.
Furthermore, there principles are related to law in general
g8 ite foundation. The natural law claime to be the point of
inters=section bhetween law and morality - the model or standard
on which 281l laws depend and from which they derive their
obligmatory character,
At the end of the Eighteenth Ceﬁtury and the beginning
of. the Nineteenth Century, there was an attempt to make law

and morals identical. Instead of distinguishing what ought to

£
be' from ‘what 1e, the former being sn ideal to strive for in

126 .
d*Entreves,p.125,



actuality, juriets began to considerawhat is’"an authentic
pronouncement on natural law."l27 The next step was a break
with ethice altogether. The analytical jurists or positivists
began to anslyse the material from legsl experlence and forme-
ulate a pure science of law which would be wholly self-sufficient,
They allowed only a few exceptional cases where contect with
morals was allowed; e.g., cases where ill-defined legal precepts
made genuine interpretation necessary - here moral aspecte of
the case could possibly be brought to bear,
The analytical jurists opposed any moralization of the

law which they felt contradicted the evidence of legal
experience, The natural law was seen as the outcome of the
0ld mistaken “"conviction that the purpose of the law was to
meke men not only obedient but also virtucusa"lgg The
analyticalAjurists clearly demasrcated the spheres according

to subject matter-and application. The sphere of morality is
concerned with the thoughts and feelings motivating men, In
the attempt to corvect individual characters, their principles
have to be applied relative to the circumstances and the ‘
percson invelved, The law, on the other hand, is concerned with 4

texternal morslity® or the actes themselves and attempts to

127

BR. Pound, Law and Morale, p. 33

128
G“Entmgvesf p. 83



Ffecure beace in inter-personal, national and international
relations. Legal rules must be of general and absolute
application leaving "nothing in doubt wlth respect to the
lawfulneses or unlawfulness of a course of conducﬁo"129
But the analytical jutist carried the separation too far.
It 18 true that acceptance of or agreemant with o certain
moral principle does not imply that 1t should be immedlately
formulated ag a legal rule. Nevertheless, these principles
play an important role in decision-making snd are directly in=
volved in many asryeas which fall within the ambit of legal pre-
cepts, For example, the preservation of human 1life may be ceen
asg a‘natural law and ag involved at the positive-law level
with such thinge ss speed 1limits and other driving regulations.
The eeparation of law and morals was also Supported by
moralists who opposed any sort of legal valuation in the
ethical sphere., The totsl legalization of morsls wag an attempt
to give to morallity such a code~1like precislon that "in passing
judgement on the morsl quslity of action we simply pronounce
upon the conformity of that action to a legal pattern,“lBO From
this one goes on to the identification of a morsl principle with
a legal rule the nonconformity to which 1s subject to legsl

sgncetion,

129
R, Pound, Lew and Morals,p. 70

130 N
d'Entreves, p.2%3



But morallty cannot be subjected conmpletely to
codification., Fthics embraces the total activity of man in
811 his unigueness as an individual personality. Law or
codes are unable to penetrate so deeply. Becausgse of thelr
universsl application they can attend only to those aspects
which sre common to all men. Furthermore, the next step in-
volving canctions and coercive measures to ensure obedience,
cetripe moral decisions of thelr “moral® nature for all in-
tente and purposes, for it is not possible to distingulsh
whether an act was done because in his conscience the agent
knew it was right or because the agent wanted to avoild
puni shment. There 1s & difference between a law-ablding
citizen and a virtuous man of principle, There is also a cer-
t2in sphere of morality where legal constraints are totallyrw
inappropriate. It is hard to imagine a meaningful law with
attendant penalties that people should be benevolent, modest
or merciful. Here the decigion is more appropriately left to
the good judgement of the individusl (although the threat of
puni ehment mawy be used within the institutlion of morsllity
during the period of moral training).

Still, =although the twe spheres can, to & certain extent,
be demarcated (e.g., law as social, external and enforceable
by coercion; morals ag individual, internal and a nstier of
voluntary duty), no clear cut distinction can be maintained.
Natural law theoriasts can be credited with insisting upon the
cloge arcociation of the two gpheres while =till noting the

differences, Morality le not fjust® a matter for the



individual, and the narrow view of law as purely social is
unacceptable. Coercive€ =anctions cannot be reasonably maine
tained as the =ole reason or cause of obedience to the law if
men are to be seen as more than a herd of snimals and more
than what i¢ proposed on the behaviorists® account mentioned
earlier, The Tact that we do guesticn the Jjustness of our lawse
sugzgests we are doing more than responding to stimuli. Our
valuees play a2 major role in thisg questloning.

It is most strikingly in the areas of obedlience or obligation
to obedience that the intersection of law and morals comes
into play. As was discusged earller, law, to be maintained
and respected, in a ma%ure legal system must have s firmer
foundation than being merely the command of the law-giver
which is obayed for the sole motive to avold punlishment.

D' Entréves notes the importance of natursl law in this mattor
in the followlng pascage: |

any snaslyeis of the relationshlp between law
and morals must lead to the recognition that
there is a difference between legal and morzal
obligation, a difference that doeg not necesgg-
ariiy entail separation. There must he a name
for the relationships between the two, for the
principle that spans the chasm that divides
them, thus bringing law end morals into har-
MONY ... thle ie one of the essentisl meanings
in which the term °*natural law' has been used
through the sges, It is a convenient name for
indicating the ground of obligation of law,
which alone can ensure that the law itself is
obeyed not only propter iram but propter cone
sciention. And 1t 1s a no less conviuwieny name
for indicating the limiteg of the obligatorinsss
of the law, the crucial point: on it depends
whether the injunction of the law 1ig more than




mere coercion,13l

The dictates of the natural law are acts that are
good in themselves and therefore ought to be pursued
even though no positive law lays this down explicitly.
Positive laws which follow from or are in agreement with
thesgse dictates gain theilr obligatory character from such
agreement and not from the coercive meagures attendant
upon disobedience.

Altheough it 1s generally agreed that morality and
law do intersect to some cignificant degree, the challenge
to ﬁétural law has by no meansg been sufficlently answered.
In the opening quotation by d‘Entrévese he noted that
" natural law theorists aséerﬁed the existence of an object-
five meral order. That is, these moyal dictates are not a
“matter of subjective preference as to whet ie right or
wrong, nor even a matter of rational argument ag to what
ought to be the case in view of the clrcumstances at hand.
Rather, it is understood that thesé values exist {in some
gsense of the word which neede elaboration) and that they
are *found® in reality, not formulated. Thus passage is

made from the indicative to the inperative mood.

1351
e\ . .
d*Entreves, "A Re-interpretation of Natursl Law
Ethics", Natursl Law Forum 1, 1956,p. 27




Hume ig one of the more noted opponents of the passage from
facte to values, He states:

I cannot forbear adding to these reasonings an
observation, which may, perhaps, be found of
some importance. In every system of morality
which I have hitherto met with, I have always
remasrked, that the author proceeds for some time
in the ordinary way of reasoning, and estab-
1icshes the being of a God, or makes observations
concerning human affalres: when of a sudden I am
surprised to find that instead of the usual
copulations of positions, 'is’, and 'is not', I
meet with no proposition that is not connected
with an 'ought', or an ‘ought not®. This change
is imperceptible; but it i=s, however, of last
conseguence, For as this ‘ought', or ‘ought not'
expresses some new relation or affirmation, it

i & necessary that 1t should be obeserved and
explained, and at the same time that a reason
fshould be given, for what seems altogether
inconceivable, how this new rekation can be a
deduction from others which are entirely different
from it. 132

For Hume there ig a difference in kind between statements of
what 1g and what ought to be and it 1es imposeible to derive
conclusions about the latter from what is the csse.

In close agreement with Hume 1s the position of the legsal
poeitivicsts., A sharp is/ought dichotomy is maintained in order
to purify the law of what ¥Kelsen calle 'wish-law', But this
divorce from any definite ethical goal results, at best, in a
sterile law against which there can be no arguments for change
by those who feel that the law is unjust and ought to be
invalidated.

To establish any sort of change or glve meaning to a change

132
Hume,D, Treatise of Humsn Nature, E.C.Mossner, ed.,
(Harmondsworth: Penguin Bookes, 1969), Bk.,III, Pt.l1, se.l.




in law or in any other sphere, reference must be made to come
constant, "Any ideal to govern facts of conduct must be more
einple, uniform and constant than the existential facts them-
celves, "33 Neverthelecs, Cohen, who has been characterized as
a ‘relative idealict’, maintains that the ideals or standardes
cannot be in an altogether separate realm. Bather, they are
univeresals or abstract predicates of the exlistential facts and
therefore clogely related to then.

Bﬁt the natural.law theorists do not want to maintain
that the morel values sre no more than repesatable abstract
gualities., They exist in a more fundamental ecense. Lon Fuller
states that 2 strict is/ought dichotony needs modifications
when applied to purposive behavi&r wherein lles the ess=entisl
meaning of a legal rule, He ctates that "when we accept the
full conseguences that flow from a view which treats human
action sc goal-directed, the relation between fact and value
assumes an acpect entirely different from that implied in the

alleged "traism® that from whet 'is' nothing whatever follows as
134

)

to ﬁhat‘oughtetc be, " It is in this situation that fact and

value merge. The fact involwed ig not a static datum but ig a

133 -
Conen, M.R. in Brown, B.F. (ed.), The Natural Low
Reader { New York: Oceana Publicsations, 1960), p. 181.
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reaching toward rome definite objective. This ffact® can only
be.understood, therefore, in terms of that reaching, and is
at once a fact and a standard for Jjudeging facte.

Man®s nature is composed of a complex set of interrelated
and interacting purposes. Naturel law, as was noted earlier;
1oéks to men‘*s nature {(thouzh it need not be the ultinmate
appeal) for a standard by which to pass ethical judgements, On
Tuller®e view, it is from a study of human purposes that we get
our moral dictates. He critizes Kelsen and other legal positiviets
for trying to deal with cuch purposive arrangements as if they
had no objective,

Fuller introduces the example of a boy trying to open a
clam., He states that "if 1 can predict that the boy's attempt
to open 1t by pressing it between his hands wlill soon be given
up; it is because I know that this is not a 'good® way to open
clame; judged in the light of the boy's purpose;, 1t lacks
'°va1ue',"135 Valuation depends on the purpose (or & complexity
of purpoce) of the action., That I can understand the final in-
tention of the action though possibly only perceiving that

1ink in the chain being pursued st that moment, is explalined in

terms "of our rhared human nsture, a nature that in both of us

135
Fuller, p. 698,
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is at all times incomplete and in the process of developmenta"136
In 1light of the boy's purpose (opening the clam), his
action (pressing i1t between his hands) is not good, or, in
otherwords, it lacks value., One may then make the' statement:
'The hoy'ought® to use a knife, instead of pressing the clanm
between his hands, to open 1t.* But this certainly ics a funct-
ional or efficlency sense of the word ‘ought® devoid of any
moral significationn In other worde, if the boy wants to open
the ciamo he 18 more likely to be successful by using a knife,
To see 1f a morel ought may, in fact, be derived from ocur
purposes, another example is needed. Suppose the boy is walking
along the beach in gesarch for clams and he comes upon an ante-
Will. The Doy subseguently chaﬁgés_his path and does not
trample the hill., On Fullerts view, to ﬁnderstaﬂd the action
we have to know the boy's purpose. This is discovered to be the
fact that the boy believes that insects ought not to be killed.
Although this appears to involve the moral sense of ought it,
in fact, tells us simply what the boy believes (the fact) and
nothing about what ought to be the case. A further valuation of
the boy s ought-statement is needed and this is not provided
for in Fuller's account.

Stone guggeste that the merger of facts and values on

136
Fuller, pe. 700



Fullerts view:

can only yield functions and transmutations of
actual human prupocseg, 2& endg and means clarify
thenselves in the unfolding process of reciprocal
tecting., These are part of the facts of social
1life which bear upon the law, and the gtudy of
them and thelr interactione is strictly not a
normative or evaluating activity but rather part
of the sociological ingquiries concerning the re-
latione of law and soclety,.l

That Fuller attemptes such a merger suggests an implicit

committment to natural law. But what resulte is nmore consictent

with hie explicit denial of ultimate ends and external immutaeble

higher law axioms and their replacement by *eunomics® - the

cearch for good order and workable arrangements. This descripte

ive

goclo-peychological approach must be clearly distinguilshed

from the natural lsw theory of immanent moral values. Stone

concludes that it 1ls:

2 non cequitur, if not a contradiction, to deny
that eunomice can gay anything decisive about
ultimate ends and then also to assert that nmen‘ts
efforte to explain and justify thelr decision's
will generally pull those deciclong towards
goodnege by whatever standards of ultimate good-
ness there are and that the common law must work
iteelf pure from case to case towards 2 more per-
fect realization of equity rather than inequity9138

Fuller‘®s approach has proven to be a poor reply to Hume's

cyriticisme,

Stone, p. 223,

‘Stomee Pe 225
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John Wild'®s view differs from Fuller®s, although the latter
suggests that they are similar. By natural law, Wild understands
"o universal pattern of action, applicable to all men everywhere,
reguired by human nature itself for its oompletion¢"139 It is the
notion of completion, from Wild®s teleological wvlewpoint, that
gives rise to the merger of facts and valuee., "Finlte exlstence
1s characterized by tendencies towards fulfillment and completion

ece The realigation of these tendencies ls always good, their
frustration evila"14o These tendencies, when rationally understood
and not twisted or distorted by appetite, constitute the moral
law'(though it should be noted that it is those actions which
are univereaeally reguired for the living of human life that fornm
“the standard of natural léwa Incidentel acts are considered good
only if they promote the reaslization of these essential needs,)
Thus the nbrme gulding humen conduct have their basis in facts:s
the good for, or what ought to be done by, any entity depénds on
the nature of that entity; that is, the tendencies to be realized,.

What is the exlistential status of values and norms? The
acsgsertion that they are " human constructions conflicts with the
concrete evidence of such experiences as obligations, justification

and gullt which clearly indicate that valueg and norms have a

139
Wild, p. 6U.
140

Wild, p. 67. (This teleological viewpoint has been
discuseed earlier so it need not be further elaborated here,)
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real foundation independent of human interest or decree,"lul
In contrast to this, Wild propounds a ‘realicstic® thesgsis which
hage flve basls doctrines characteristic of 1it:

1) The world is an order of divergent tendencles which
on the whole support one another,

2) Each individual entity iec marked by an essential
structure which it sharesg in common with other members
of the specles,

3) This structure determines certain basic existential
tendencies that are also common to the species,

4) If these tendencies are to be realized without dis-

tortion and frustration, they mucst follow a genersal

dynamic pattern. Thisg pattemics what is meant by natural

law. It is grounded on real structure and is enforced by

inexorable natural sanctione.

5) Good and evil are existential categories, It is good

for an entity to exist in a condition of active real-

izatlon., If its basic tendencler are hampered and frusce

trated, it exicete in an evil condition,lHe
According %OVWildﬁ these five ontological principles, when applied
to man, entail three moral doctrines which he says are charac-
‘terictic of the realistic theele he ie propounding: (1) the moral
law 18 founded on the specific nature of man and hic essential
tendenciess; (2) human nature is incomplete or tendentisl; Actions
to ensure Tulfillment must be governed by rules of universal

application - virtues; (3) human good 1 the existential fulfill-

ment of the human individusl in the sreas of both common and

141
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peculiar characterfxs‘ticselu3 This, in brief outline, is Wild's
tdynamic® natural-law theory.

Wild®e view seems sgatlisfactory if we understand value as
fgrounded® on the fact of an actual tendency, common in man,
towardes realization, together with a2 common recognition of this
tendency. Bubt hle further statement that value and disvalue are
*empirical facts"eluu requires further c¢larification.

Wild etates that existence requires completion and that any
action promoting this completion is good. But, as Kelsen points
out, "the statement that if something is completed 1t is good,
if 1t is not completed, it is evil, 1s tautologicsel for in the
concept of ‘completionf the value of good and in that of
tprivation' the disvalue of evil is already implied.“145 As
Kelsen goes on to point out, entities may be seen as tending to-
ward both 1ife snd deafh, Thug the norm that life ought to be
preserved and promoted cannot be =een as a fact in realityAbut a
pressupposition of Wild'e natural law theory. Xelsen concludes
that the:

Judgement that a living entity is in a sound
state may, indeed, refer to a nmere fact, the
fact that the vital functions of thls entity

are not inpeded. If this judgement implies the
ides that the sound or healthy state 1¢ good,

143
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it assumes the character of a velue judgement,

and such value judgement is possible only if

the Judging subject presupposes a norm requiring

that this sound state ought to be,l 6
In other words, value, for the posgitivist, arises from a centient
being performing a value-endowing act,

Nevertheless, Kelesen®s opporition may be seen to presuppose
this positivietic view of value - a view which the natursl law
theoristes need not accept. What reason *discovers® to be involved
in the nature of msn is what they mean by value. Furthermore, that
this rests upon a conclusion of the speculative intellect is not

nececgsarily fatal to the view, for most positions on ultimate

natters rest elther explicitly or implicitly-on some metaphysic.

For Wild, *nature’ embraces *@¥ hypothesi? both 1ts actual condition

and what it requires for self-fulfillment, As d°Entreves concludes,
"even if ultinate values depend on belief, this does not exclude
their Eeing rationally arguedo"147
According to natursl law theory, the natural laws are thought
to be logically dependent upon the world's having certain general
festures, For example, if cruelty 1s prohibited 1t is because of

guch features of men as the fact that they can and do suffer. Thus

we may ssy that the principle ‘*cruelty 12 wrong® is true. But it

3
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must be pointed out that the principle is not ‘necessarlly' true.
The implications of the sbove gtatement may differ in various cir-
cumstances and, as Rommen points out, the natural law does not give
!
us a precise code to f011OWe1$8
Neverthelecs a belief in natursl law 1s a bellef in value

cognitiviem and further intense study can enable us to know what
ought to be done in particular concrete situstions:

we come to know the social good, the values, the

laws, and the normes clearly and preclsely by or-

ganizing our experiences, completing our analyses,

interrelating our reflections, and systematizing

our speculationg, in the attempt to know what it

is we alwaye are and always need. Few of usg per-

giet in the effort to achleve such knowledge, but

8ll of us adventure encugh in that directlon to

make it pogsible to ssy that natural law, ite con-

ditions, and ite demands are known to some degree

by almost all,l49
In the area of legal rules even the pos=itivists are bound to leave
some room for values though usually not explicltly. This is ecpec-
i81ly =0 in the ares of judicial discretion where the rules do not
cover the cituation yet the judge is able to exercize that dis-
cretion, Somehow values are embedded in the law or at least used to
critically judge 1t and this cannot be explained by 2imply elim-
inating values from one's legal theory, such as Hart’'s qualified

positivien,

R
Rommen, p. 226

149 :
Welss, P.y "The Nature and Locus of Natural Law", Journal
of Philosophy %3, 1956, p. 721.
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Closely associated with thie problefm of the relationship
between facts and values 1s the iegsue of obligation. Although
mentioned throughout this Chapter, further elucidation of the
argunents, though in summary form, will help to tie in the loose ends
whigh may remain concerning the natural law connection of °*ig’ and
‘ought®.

Even Af it is accepted that norms regulating human behavior can
be deduced from nature, the quesgtion ¢till arises as to why men ought
to obey these norms., As wase noted earlier, Kelren states that the
natural law provides no answer without making implicit precsupposit-
16nsa The presupposition that men ocught to obey the commands of
nature "casnnot be accepted by a theory of positive law for the
reagson that it 1s impossidble to deduce from nature norms regulating
human behavior becavee norms are the expression of a wlll and
natufe has nkoilla"15O From this position, it isg slso impossible
‘to deduce the validity and obligstoriness of the positive law -
Kelsen's main concern,

The position of the positivists with respect to the obligatory
nature of the law can only be the following;

the norm that we ought to obey the provisions

of the historically first constitution must be
presuppoced as a hypothesis of the coercive order

1%0
Kelsen, p. 258
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established on ite basis and actuslly obeyed

and applied by those whose behavlior 1t regulates

is to bhe conesidered a3 g valid order binding

upon these individuals 1f the relations among

these individuale are to be interpreted as

legal duties, legal richts and legal respone-

ibilities, and not mere power relations: snd 1f

it shall be poesible to distingulish between what

ig legally right and wrong and especlally between

legitimate and illegitimate use of force.
But ¥elsen's view results in the following circularity: the
obligatoriness of the law depende on the existence of the baclic
norm and the norm iteelf is explained by the oblligatoriness of
the law, Further, one wonders whether even the °‘Pure Theory of
Law® was unable to avold the natural law demand for ultimate
justification. The answer appears to be no in light of Kelsen's
proposal of a basic norm.

As was noted eariier in this study, with the denial of any
antecedent 1éw, the only reason reumalining for obedience to the
poeitive law must lie in the constralints imposed by the soclety
‘whatever the reason for their imposition and the punishment con-
sequent upon disobedience, Further, the cdonfession that it maker
sense to ask whether a lew imposed by the civil authority is Just
or unjust, implies that there is some standard of justice inde-
pendent of human enactment, Natural law proposes that there are

some things *right by nature?, that ls, right in virtue of what

things are. The knowledge we hsve of the nature of things and,

151
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subgequently, what ig right by nafureﬁ is progrescive and there-
fore our disagreenents at this time concerning what is naturally
right, in no way repudiates the above claim - an argument often
put forth by natural law critics.

Other critices suggest that this search for what is just by
nature ie a product of man’s psjchological need for security.
The appeal continues becauce in natural law we find:

affirmation that freedom and moral cholce are not

“incompat_able with the existence of objective -

values in man and soclety; that human existence

is meaningful, that human belngs possess equal

dignity and rights, and that political and legal

forms are more than the product of arbiyagy will

and should be justified in human terms.””“
Although man is as yet unsuccessful in proving the truth or
falslty of the above statements 1t 1s beliefs and values such
aa these that have given man the derire to continue the search
for such proof and, for the most part, balk at the thought of
meaningleses robot-like existence. Further, "man’s recurring
attempt to isolete and define the baric ordering principlec
which govern the moral and physical universze tectifies to s
deeply felt psychological need to believe that such an under-

1ying order exists@"lSB

K. Jamieson goes on to point out that the natural law -

152
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nelther self-evident nor empirically demonstrable - functions
ag a rhetorical device - "a first premise, assumed to be true,
and is ceen as the warrant for the conclusion advanced by the

!
Thetore“154

But Jamieson plays on the dlsagreements among theorisss
to prove her point that the natural law is no more than a
rhetorical warrant. As was mentioned earlier, if one accepts the
view that Knowledge in this area i1s progressing, her argument
doeg not carry the weight she attributes to it. It is odd that
in other sciences there 1= not this expectation of immediate and
complete knowledge. It may be that the natural law under consid-
eration is still tainted by the feventeenth Century and Fight-
eenth Century view that the natural f‘rights® of man may be
clearly intuited immediately. A m@fe reasonable approach, which
has not been defeated by thesge arguments, is the modest claime
of such men as Rommen end Leclercq, mentioned earlier, who are
leading the natural revival of today. Leclercqg sees the. natural
lawes ag having a variable content in the sensge that, as rules of
social health, they vary as our knowledge becomes more complete
and refined.

For these natural=law theorists, what the law ought to be
comes To be known by us through this knowledge. They are not
naking, ae 1s often argued, an impoesible leap from what is to

what ought to be,;, but attempting to go behind what 1s to find

154
Jamiecon, p. 235



not only the basis of what is but alrco the basls of change. The
siﬁplest justification for this search is the fact that we can
say, in the legal ephere, that ‘*what is' 1ls wrong or unjust,

that we allow an areaof judlicial discretion even in civil law
countries which is not governed by the rules cet down by man in
poeltive enactments and that we see that it is in this area of
‘hard cases® that we find the greatest progress towards a mature
legal Pystem, It is in this mrea thsat the positivists have yet

to eliminate values or defeat the belief in natural law and one
reacon for the revival of natursl law theories ic the aridity and
stagnation that have been shown to result from complete mdherence

to their views.
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CONCLUSION

Many theories have been mentioned throughout this

astudy for the purpose of highlighting the subtle

o

~

differences among views all going by the same name -

it

natural-law theories. Further, I have attempited to
ghow what exactly it was that opponents were criti-
cizing. Finally, I have claimed that some answers to
the problems facing natural-law theéries in general, for
example, the relation of ‘'is' and 'ought®, are better
and prove more profitable than others.

The purpose of these concludlng remarks is to

classify this myriad of views into two broad approaches

e
bz
ot

Mich shall be called ‘intuitionist' and 'naturalistic®.
This will be elaborated here, although the major merits
and defects have been pointed out in the body of thie

study., “he view which appears 10 be most advantageous to

bring about a revival of natural law will be suggested

3.

along with modificati

\..‘

ons to make it ascceptable in
light of contenmvorary thinking.

Like Jeb in 3itlical times, wan in the Twentieth
Century has come Lo realize that & relativistic stance

and moral sphere will not suffice,

L.....

in the politi
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\"

2l



o
AN
-~

Not only is there a psychological feeling of social and
moral malaise, but also, theorists have pointed out the
problems of relativism and the inability of this stance
to resolve conflicts between views. There must be some
stable and objective values by which to judge, argue
and criticlze the positions taken by various individuals
and nations, Although technology, especially in the
communications media, has reduced the size of the
world, one feels thalt we are growing rapidly apart,.
There 18 a need for some sort of bedrock principles or
valueg which can form the moral glue to bring us back
together.

As Carnes points out:

when the chips are down, wnhen we have come to

an issue which lies at the very Ffoundation

of the civil order, we are driven to search

for a justification of our beliefs and

actiong which lies deeper than mere pre-

ference or inclination and which is not

accountable for in a relativistic, sub-
jectivistic, positivistic framework, 155

o 1

It is this justification which the natural law can pro-
vide and, once discovered and properly formulated by

men, this law can go great lengths in reducing the general
lack of understanding and harmony in the modern world,

The strength of natural law, throughout the centuries,

has been reduced becauue of less adequate of shoots being

169J.A.Canes, "Jhether “here is a Hatuw l Law",
Bthics 77, 1967,p.128,



identified with the theory as a whole, As was noted in the
discussion of opponents to the natural law, most complaints
were levied agalinst the natural rights theorists of the
Seventeenth and Bighteenth Centuries, It was suggested in
that chapter that this was a rather distinct form of
nattural law and not properly so called at all (or, at
leagt not, for the most part, similar to the main stream
of natural-law theories). What have been, in general, the
two main avenues taken by 'natural-law' theorists?

The following explicative remarks should be prefaced
with the observation that although gome theorists are
more illustrative of one approach than another, it should
be evident from what has been said of their views (varti-
cularly in Part One) that many use both to formulate their
théories of natural law, Thus examples of one approach
may have certain aspects which appear to support the
opposite view,

The first approach - intuitionist - 1s basically an

appeal to revelation to find the nssural law, although
this may take a variety of forms; for example, moral
conscience, ‘right reason', and gelf-evidence, In ovher
words, 1t 1s maintained that the natural-law rules or
precepts sre received by man via some sort of immediate
ingpiration (in a loose sense of the term). In many cases,
as ig evidenced by the reference to moral consclence,
these rules are seen to be’'of divine origin, in example

i

of this would he the view gilven by St,.Augustine and



$t,Paul which stresses both moral conscience and right-

reason giving the major importance to the former.
Generally when this approach is taken, it is

believed that a detalled set of precepts is conveyed

to man ready to be apolied in judging human =actions and

enactments, In other cases rules are immediately deducible

from a self-evident or divinely revealed first princ-

“iple. Hobbes, althouzh he gtraddles both approaches,

may be seen as an exemplar of this deductive method,

.From his first law of nature or ‘general rule of réason’ -

“that every man ought to endeavour peace, as far as he

k)

hag hope of attaining it; and when he cannot obtain 1%,

Lo A% S 4

that he may seek and uge all hel»ns and advantages of
156
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war” he deduces eighteen others, all detailed and
applicable to specific situations., Jevertheless, although
he feels that they are easily deducible from this first
nremise, these swvecific rules have been the subject of
controversy for centuries.

Other theorists stressing religious inspiration have
suggested that, although the set of rules may be *deduced?',
our reason may often fall into error (our faculties having
been weakenéd by sin). severtheless, the correct de-

ductions will be corroborated by the Holy Scriptures in

{BG T R e

itobbes, Leviathan, p.110




which the same rules, as conceived by Revelation, have

been written down.

J 3P
b

A8 was seen in the discussgion of the Seventeenth and

Zighteenth Century theorists, many adherents to the
intuitionist aonproach began their studies by stripping
man of society's trappings and placing him in a 'state
of nature'. Locke and Rousseau, two men discussed in this
gstudy, saw this state as idyllic. “hey arrived at this
state by stripping man of those things they saw as
"contingent upon the formation of civil society. Once this
state was reached, the natural laws could be easily
discerned. ¥For Locke it wag a simple matter of consvlting
one's reason; for Rousseau the laws were revealed in the
instinctive needs of the human heart (conscience).

the Kantlan study of the preconditions of human
moral actions may also be seen as belonging to this
approach, ilan has a certaln sense of moral duty or mnay
" even be seen as endowed with certain rules of conduct
'a priorit. In fact, Xant's whole study is carried out
without reference to any empirical study of man resulting
in a vacuous and purely formal natural law,

In all these 'intuitionist' wvariations, there is

no reference to man as he is found existing and functioning

in society and in and through history., dor is there any

e

study of nature in general as was seen in the views of

those adopting a teleological framework., 3ut there is

b
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little need for this if one maintalns that the rules are

received by means other than empirical study.
The-main - stunbling block for natural law is the

disagreements among proponents., As was noted earlier,

there are no arguments which can be brought forth on an

intuitionist account to confirm the truth of some 'insights'®

and the falsity of others. Further, corroboration by the

Scriptures holds little weight in a rational argument,

for the information contained therein was either recetived

via intuition or is not empirically verifiable.

Finally, with the intuitionist approach there is the
possibility of overemphasizing an ideal while losing
conbtact with reality. O0ften, what is 'intulted' or 'self-
evident' are rules or precepts which the author himself

would like to see functioning in his own society. This

has been pointed out earlier in the discussion of Locke

and what he sees as 'self-evident® in the state of nature,
The gecond approach has been called '‘naturalistic’.

Here, no claim is made for divine revelation (though

God may still be seen as the ultimate source of the

natural law) nor is there any reference to a state of

nature. “he natural laws are claimed to be empirically

true in the sense that they are discovered through a

gtudy of human nature or tﬁrough the understanding of one-

gelf as a person with all the attendant attributes,



Finally, they may be sgeen as empiricélly true because,
ags universal rules of conduct, they are encountered and
articulated through a study of man in his environment and
the universal goals and aims which are found in -this
-_situation. Based largely on a teleological view of the
world (man at least), it is concluded that, considering
the essence of man and what is reQuired for its fulfill-
ment, some activities are more appropriate than others
in certain circumstances and therefore 'ought' to be
carried out.

This type of study was discussed in reference to
the Greeks, the Stoics, Aguinas and such modern natural-
law revivaliste ag Leclercqg. For the latter, on the
basis of a study of man (continuously being refined and
perfected), one can formulate natural laws of social
health which will secure a harmonious life among men,

As Carnes points out, it is no argument against this
point of view "to say that if the state of the world and
the condition of man were different, the fundamental
norms would be different."157 Critics using this argument
generally conclude that there is, therefore, no such

thing as natural law, 3ut these authors state that

e —
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"it is precisely the state of the world and the condition

) 158
of man that make norms what they are,” 5

“hus although
the normg are discovered and notv man-made, there ig the
possibility of variation if the circumstances are them-
gelves different.

On this approach, human actions are divided into
two categories, There are certain forms of behaviour
which are carried out auvtomatically (e.g., digestion),
These are akin to all actiong of animals and other natural
-entities which have not man's ability to understand a

£ 3

rule and freely conform to it. “his ability apnplies

to the second category or voluntary actions and the rules
in this case may be disobeyved. It is in this sphere that
natural moral laws function. |

‘Througn the study of man's voluntary actions, the
proponents of this approaéh attempt to articulate the
natural law in the form of some general moral maxim
(such as Aquinas' ‘zood ought to be done and'evil avoided')
devoid of specific content. As was noted earlier, we are
not supplied with a set of rules with code-like precision,
WO can a code be deduced from this general maxim in

the way clalmed by proponents of the intuitionist ap-

proach. Rather, one arrives at the rules for what one

A ﬁ - - - e
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ought to do through reasoning, always taking into account
the principle moral precept. It is the discovery and
clarification of this precept which becomes the major
task of the modern natural law theorist though many, such
as Rommen, understand it to be the dictate to realize
one's essential being. (Thig, it may geem, is a return
to the very first natural-law theories of the ancient
Greeks but, as noted in Part One, the ultimate foundation
of the appeal makes the analysis very different.) Rommen,
following this approach (though seeing the divine as the
ultimate appeal) concludes that “normativé sclence
requires a more disciplined and penetrating study, one
which perpetually adjusts itself to the being and end of
man and rests upon experience and compassions, than do
the theoretical sciences.”i59

It is this latter approach which has proved itself
successful against the attacks of opponents and in providing
a suitable explanation for the merger of facts and values,
This is clearly evidenced in the discussions in the bhody
of this study. On this approach the search for the proper
modes of human behaviour is neverending, for "natural
law vroperly understood does not deal with the nature of

man in a timelegs vacuum but with human beings overating

SEUURVURpSSS . .
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in and through history, where they are always found."léo

"he basic point is that as our knowledge of the nature of
man increases, we are betLer ab]e to mako oxnllclt

the natural laws which can guide us to the optlmum
fulfillment of that nature,. AlthouOh the actual precepts

of the natural law may vary according to the oircumm
stances, the major premise remains - that man ocught to

act in such a way as to fulfill or compliment his essential
nature. Once the above premise has been discovered and
clearly formulated in our minds, we are no longer left

to wander aimlessly, dependent for our guides to action

on some human suthority or on our own whim, How, it is
up to uvs to make a conscious choice as to which path to
follow, It is clear, I suggest, from the practical

experiences of most mature legal systems - from the fact

Pl

that regardless of the completeness of their codes they
still are compelled to leave room for judicial discretion
which 1s not ruled by human enactments, that regardless
of any theory of law they profess to follow that they
still find the need to criticize and judge man-made

laws on value-~bases which are ill-defined and, for the
mogt part, subjective and froem the fact that there are

a great many similarities amonzst lesal aystems which

o/
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are surely more than coincidence - that the positivist
theory of law has proven itself to be inadeguate. It is
because of the realization of this fact that the natural
law ig enjoying a revival today - which makes the need
for a study of what the theory has meant before and the
attenddnt problems more imperative.

J.C.iurray has pointed out several of the major
attacks levied against the natural law. It is interesting
to note that none of these invalidate the approach now
.undeyr review, This is so0 clearly evident that very few
comments upon these criticlsms will accompany the following
list, The charzes are: (1) Abstractionism - “as if it
disregarded experience and undertook to oull all its pre-
cepts like 80 many rabbits out of fhe metaphysical hat of

, w161 (

an abstract human essence, 2) Intuitionism - "ag.

if it maintained that all natural law.precepts were some-
how gelf~evident,” It ig obvious that this criticism
applies directly to the first aporoach, (3) Legalism -
“gs if it proclaimed a detailed code of particularized

do's and don't's, nicely drawn un with the aid of logic

alone, absolutely normative in all possible circumstances,

o

ready for automatic application, whatever the factual

E g S

2

situavion wmay ve.” Again this applies only to the firstd

]
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J.CLourray, "aatual fLaw and the rublic Consensus®,
i1l

in Cogley,». 68, (ihe following cuosations wi
this work,np, 63-69,
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sovroach. (4) Immobilism - "as if its concept of an
immutahle human nature and an unchanging structure of
hwaan ends required it to deny the historicity of human
existence and forbade 1t Tto recosnize the virtwalities
of human freedonm,” (5) 3iological - "as if it confuses
the 'primordial’ in a biological sense, with the ‘'natural'.®
‘hig misundefstanding was noted in the discussion of
ambiguities. As was pointed out at that time, the emphasis
on such concepts as goodness, justice and moral choice
“implies that there was no confusion with or identification
of the natural in this svhere with the biological features
of man, which, Tor the most vart, function automatically.
Furthermore, as 18 seen in many of Plato's dialogues, the
effort was made to deny man's blological tendencies the
statug of 'primordiai', reServing this name for the
rational souvl. In the Laws,Platc states that it is the soul

which is primordial, The soul is identified "with the

primal becoming and movement of all that is, has been,

w2

or shall be, and of all their contraries, seeing it
has disclosed itself as the universal cause of all change
and motion., " {896a) (6) Objectivist - here the natural

law ig criticigzed "for its supposed neglect of the values

of the human person and its deainess to the resonances

EYER]

of intersubjectivity.” Because the natural law studies

ol

those asopects of man which are common to the species, it

must not deny the uniqueness .of each individusl rey
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sentations of that species. “his is one of the reasons

why +this second approach denies the possibility of a

Lte

ready-mnade code of action. Zach decision concerning what

man ouzht to do must take into consideration the circum-

Pt

“stances and the individuals involved, As llurray concludes,

L3I

the natural law simply proposes “"to give a philosophical

account of the moral experience of humanity and to lay

, . 162
down a charter of humanism,"”

It does not proclaim

nfallibility in all its decisions, although through
"further study of man it hopes to correct most of our errors.
Jdoxr doeg it want to promote a belief in situation ethics.
There are certaln general principles which have an
objective basis in the nature of man, If we choose to
follow the natural law and promote what is esgential in
man, then there are certain precepts and guidelines we
must follow,

iian has made great progress this last century in the

scientific and technological spheres, Yet, in the ethical
realm,; which ought to give direction to all our actions,
we have been held back and stifled by the arid supremacy
of positivism. One wonders if there is anything which is
right or good in itself - without reference‘to a law-giver

or pure theory of law, As wasg noted at the beginning of

162 .
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this chapter, man both psychologically needs and has
rationally argued for such absolute validity for his
laws and morals,

Hatural law ~ that is, the more modest second approach -
gives us the guidelines to follow in both intersubjective
and international relations. It provides a standard by
which to judge and criticize human enactments, yet is
flexible enough to give us direction in changing circun-
stances. Perhaps this view does fulfill a psychological
need, but, as this study has tried to show, it does much

more, It provides us with a means to discover the natural

-

lawa and formally articulate them and put them into use.
As has been menvioned, the positivist approach has proven
to be less than adequate in setting out a gtable foundation
for our legal system and, in lightv of this, even those
legal sysfems which profess to adhere to the view leave
room for ovninions and guides to conduct which are not
found in the codes of man., On the view outlined here, it
may be arzued convincingly that such natural laws exist
t0 give nmeaning and a firm foundation and basis for
critvicism of our positive enactments. As Clyde Kluckholn
asks, "“Is there not a presumptive likelihood that these
moral princinles somehow correspond to inevitabilities,
given the nature of the human organism and of the human

agituation?” 3 “hus the natural law provides us with an

103, o R . - .
“in Bodenheimer, 3, Jurisorudence, (Cambridge:

Harvard University rress, 15382),9.190.



answer to and a way out of the malaise affecting man
today - a malaise caused by the inability to arti-
culate the values and guides to conduct which ground

our human enactments.
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