Ly nrev1ous to Con eanratlon

been s2ii that. "Deadlock was the -zrent oE‘Fedepgtiohj”
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ical standpoint such a statement is mainly

true 2s far as Nntario and Quebec zre comcerned. Briefly,
+ths situation was this: The Union Act of 1840 marked the

S ' incention of responsible gzovernment in the »rovinces of

wotamln » Treernsns?> Canada. But reSﬁon31b¢e govaranmsnt neans party‘goyernnentm

and nartiy governnent neans the ascend ncy, 2t least, of
2 - . \ o

Y - "

L edbaiiim, ot tyo distinet parties.” In the case of UGnmer and Lower

Canada, however, which were by the Act of 124C joinod in

P
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legislative union: there were four or five parties,each

warring against the others. Thes result was, of course,

...that every government was necessarily =z coalition' gevern-.

/. government. From.thése conditions too; sprang the dual’

+-It was early laid down by vprominent men that in

. order to ensure harmony no édministrat;o: ough;;go7remain
‘in mower unless it was sup-orted by a2 majority from each

. section of the united pravinces;geither should an

be tzken effsciinz the interests of sither of.

unless there was a_clear najori:y in favor of"
. Vd - 3 K
Bt et K . . . . . Lo o
4 from the nprovince in gquestion.. The whoie situ
ey r &? t .1$ R

satisfactory in the cxtreme. It has been gointed‘gut »

there was no real 1ife to the party contro rsies a

le he tweﬂn the ins 33* auts

ﬁever reou 'ed%~

in. z real victory." No‘othar)proof

9
by
o

9th

o .
& May,
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"ower, a
o he made that
counsel of despair oc
4
covernment.”
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critical

casioned by the bankrupte

Bourinot tells us thzat "it was at this

juncture of affairs that the

Government and the Onposition

came to a mutual understanding after the most maturs

4:

consideration of the whole gquestion." To the etermal

credit of the leaders, Macdonald and Brokn

governnent was formed on the delS of a fedaraT uniov

2l the British Amarican nfov nces or of +ha two Canada

— in case of the failure of a larzer schere It was 2
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' :’Lower Canada were ripe For a change in the system o?
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hanny circunstance the a
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this most critical time 2

-

Confersnce of the Maritime Provinces was called at

lotte town to discuss questions of uniosn. An in
Nt

to the Canadian. praovinces to send delezztes was readily

N

ccepted and at this Conference the cornerstone of Confed-:

‘."3.>
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 There can be no question that natiars in Unper and

governnnnt and that leaders in ‘both tnase n”ov1ncea ware

not uzndisvosed to consider some sort of a union of all
the provinces in British North America. The same, however,

can hardly be said of the Maritime Provi=nces.

that stalesmen in these provinces contemplated some kind
of a union among themselves; but events showed clearly

it was with the greatest reluctance thai the peopde of

. Nova Scotia, New Brunswick and Prince Edward Isiand

D)

won over to the cauge of

Confecdaration in it3 entirety.

t wi an uhXnon
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it was nct unnatural
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Zater have

nolicy, the very things which must sooner or

brought about 2 union among these provinces thezselves

.unnded to militate directly againsi a upion with the

provinces of Canada. It has been aptly said that "In this

state the wcnder is,not thé% comnlete union was acﬁleved
4

-ﬁkﬁ;§4a> o | N ‘ w?

but that even a federation was at leo ngth accomnxlshod

Indeﬂd subsequent history showed that thes Quebec Reso-
lutions favor*pg COnLedﬁra ion 24id not reflect the settled
opiniorn of the laritime Provinces.

However, the delegates who met 2t Charlottetown

became impressed with, at least, the idea of urion as

such, and the result of the Conference was an adjournment

to Quebec tc consider the guestion in a wider and broader

aspect.than had at first been provosed. This la

-

: iConfefeﬁce net

in the old cityef Quebec on the 10th of

5j1864 éﬁdwgf tar h+een da"s byn1nd c"osa

sittihg eig

‘-dﬂors adonted the Eamous Quebec Reso'utlons oP whlch tne

N

B N. A Act 1s n*ﬁetlca iy a. compnlete ezﬁcdiment.j_These

Resolutions, seventy-two in number, Were'brought‘béfore

Canadian Parliament at the end of

the dznuary 1865,where
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‘they were treated as the terms of a trez

nendent powers which could not be amended

accepted or en bloc. They

hundred and twenty-four voiing, 2nd dy a larzer

majority in th
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Provinces, howev

An plection in New Brunswick

bl

unfavorable to
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Lord Monck so that promnt action followed the assenis of
“the Maritime Provinces. Six delegates sailed for London

on the lﬁth,of Novenﬁer, 18¢6, av* the.ﬂTan cf un*on was

‘puary 1867. Here i et with' +he warn support of states—

Edwzrd Island onenly renudiated its own delegates znd

Nova Scotia was emnhatic in its opposition to the promosed

scheme.” Fortunately, a nother eiecticr in New Brunswick

in 1865 brought into power a legislature which esnmoused

t

he cause of f[adera2tion. Susnicion and hesitation, to

‘say nothing of o-en onnosition, cr=ated a difficulty

hard to ovarcome, but in the end, through the efforis

to a great ext

D

nt of Mr. Tilley and Dr. Tupnsr and the

stipulaticn that Federation was to b2 followed by the

ntarcolonial railway, the llaritime Frovinces

building of =2n 1
became united with regard tc the =»lzan of union. In Canzia
pressure had been brought to bear on the government by

)
v

subnitt d +o the Imp eriz? ’rli nt on the 12+t gf Feb~

-

nen of 2il parties and passed-without amendment in the

course of 2 few wseks, the FOJal consant being fiven

on the 28th of Uarch 1867. : e
Thal” | o

It nust not be supposethhe idea of federztion was

2 sudden han-y inswiration on the —art ¢
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America. It is well xnown that the lezgislative union o7

the two Can auasxulch Lord Durhan nromozed was noit th
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union which he at first conceived.

13

should be a=nnlied in this country.

he writes:

"On my arrival in Canada I was sirongly incline

When he began his

ssion it was with the idea thzt the federal principle

I

"
4

his famous Rewort

a2

to the »roject of a Federal Union and it was witk such a

nlan in view that I discussed a gen

eral reasure for the

covernmnent of the Colonies with the dewutation from the

Lower Province and with various leading irdividuals and

sublic bodies in both the Cznadas.”

3

rzgard to this nmatter was chan

ged by the

/

o

#is c»inion with

conditions which

he found to be existing and which he considered unfavor-

able tc a federal union 2t that tim

was never 1ost and was constantly referred

men of

covernment advocated 2 Federal unionm of British North
Arerica,and Mr. Galt, the Finance Minister,

" adoption of such a nolicy a conditi

fact is

e

joining the ministry. The

rrenaring the country as a whole for the anrnlicaticn of

2
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a »rincinle anticinated long b
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olation;

~roved the necessity of increased faci

ko) and the

etween the mrovinces;

1zckivery of

governzcnt in the

both parties. As early as 1852 the

fore

e. The idea, however,

to by leading

Canadian

ade the
i
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on precedent to his

@

vents were gradually

by men like Durhan.
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d the dangers

the termimation of the Reciprocity Treaty o

trade



3ides in the background =2nd for a time hardly consciously

aran " a2 nobler motive a2t work. The idez of a grezter Canadsza

 had for years been in the ninds of thinking men, together

<

with the conviction that one day or other the East and

3

would be linked by the unifying force of a2 trans-
%unaa%4.$&A%ﬁy~ , e
' " continental railway."” Ve see, therefore, that the centri-

Puzal forces gradually yielded, though in the case of the
Maritime Provinces,znd vwarticularly Nova Scotia, somewhat

reluctantly,and that Confederzation wés the culminétion ef
events which logically led up to itf.

The system of zovernment which evidently anpealed
to the delegates who meit in the fail of 1864 and Which
tﬂe B. N. A. Act introduced into this country is éiéégly

¢

set. forth in the firs%t four Resolutions which were drawn

up in the historic assenbly at Quebec.
2w PP - MR . ' Ly L

1. The best interests znd ‘present and future prosner—
. ity of British North America will be nromated by a federal’

union under the Crown of Great Britain, »rovided such union

pebr

can be effected on princinles just to the .several pro-

vinces.
--- 2. In the federation of the British North American
Provinces, the system of Govearnment best adanted undar

exizting circunsitznces Lo protzct the diversified interes*ts

in the several Provinces nd secure efficiency, harnony

ry
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show, no question, but as to the actual exeéution of this

o P 1 4 i e < e ey ey .

nade for the admission into the union, on egquitadle terms,
of Newfoundliand, the Nort h Hest ?éfritory, Bfitish Columbia
and Vancouver.

3. 1In Eramiﬁg a constitution for the generéi G§vern~3
ment, the Conference, witﬁ 2 vieﬁ fo the ?ergetuation ol
our connection with the mother country, znd to the‘pro—
notion of the best interests of the neonle of these
Provinces, desire to follow the model of the‘BritiSh
constitution so far as our c1rcamstancos will permit.

4. The Exzecutive authoriiy or vovn;nnant'shall be
vested in the Sovzareigzn of the United Kingéon é? Great

Britain and Ireland and be a2dministered according to the

tutinon

).4.

gell~-understood princinies of the British const

by the Sovereign personally, or by the re entatlvo
. o

of the Sovereizn duly.authorized."_

-

ar tne 1ntont&on to model our conSultutlon aLter tn?t

of the British constitution therefis, as tne ReSO7Ut10nS

—

in

d‘

snticn, however, there has been some discrédit .‘

Profossor Dicey, the great Eng 1sh const tutional. at

declared that the framersof the B. N. A. Act were guilty
/ ' - .
of "afficial mendacity"--later change=d to "diplomatic

l .
inaccuracy—-in intimating that the Cznadian »rovinces

were to he federally united "with a Constitution similar

in principle to that of the.United Kingdom." Most. author-

o A e it

sars: "This view of the Cznadian constitution is quite
arronzous and wanting 1o a pronmer regzrd for the under—

lying vrincinle in confornity tc which the nre-8onfederation
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ife,
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nrovinces had been governed,—-the

.
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to ugh parliament, whi i

e

resronsibility the people thro s

the chief distinguishing fealure of the British form of
governnent the Empire over as comtirasted with that of the

B

ol
o

Cnit
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States. Becauze the union of th ritish North

ﬂ-

America provinces is federal, indicating, ex nscessitate,

some sort of division of the field

Sy

governmental action

rt

gy

|..J

znd an allotment of some »na ieid to a central .

government, the conclusion is rashly reached that these

- matters of outward and superficialaresemblance between

constitutl ns ani tn air

”1:,_ W«/}L’i Hﬂidnl??a
| 8 %-0‘

?Auc.m;ig(‘a

ng: . }f - 0,&*.,{'},20
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the Canadian

su”flced to show tﬂau in essemulavs

e

union

syster and that of the ne*ﬁnoorlns Reﬁuo tic

A

are su E icient tc stanvp th as essentially alike.
closer exarination of the B. M. A. Act itself, counled with

scma of the pre-ex 1st’n~ vrov1nc1al

WOFRIHT
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practical Would have

<

the cons+1tut1ou oE

e so-well knowﬁ;fsupﬁorts1this

adian sys

ten‘of governmen

"a verv Ealthzul renroduc 1on o’

the Governmenf of_the‘
) " N L . ) N RS . “ B
mother'COUDtry.f - "The efficient secrat of the En

3

Constitution”,says Bagehot, "may be described 2s the close .

the nearly comnlete fusicm of the executive and

As a writer already quoted »uts

resnonsibility of the executive to the

is

ted
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“respec ts the Canadlan Constitution resembles those of the .-

from the marty having a majority in the House of Commons
and continuing to hold their seats in the House, This

cabinet, which is really =z comnmitiee of the legislative

body selected to be the executive body, remains in npower =

just so long and no longar as it represents a majority in:
the House of Commons, and in this way is directly resnon-

sible to the peonlie. The dependence of this nexus upon

’

o
D

the will of t neo

3

le narks the control which the peonle

have over both the Iaw-making and the law-executing -ower

of the zovernment; under our system not only are %he
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the stiate 301nnd by the
cavinet, but the czbinet through the youse of Cormnons

is subject directly to the will of the neonle in whonm

It appears to be Fairly well establis

tution is similar to'thét—cf the motherﬂiéhd; VIp’éiﬁgr?ﬁiS‘
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othen:two Leﬁeratlons w1th1n the Br t

L)

Ganada;_Australia, and Ssuth Africa, the

o

of resnonsible government is followed, though in South

A?rlca it has not been at nted te employ this »rimciple

L)

in the~adminls&ration of the provinces. "Herein a wide

© senarates these Cﬁns+1uut10n frozm that of the Unite

States. In that Constitution'the spheres of the executive,

strictly serarate. The Anericzn Constituticn was frdmed -
on the model of the English Constitution as conceived by

Montesquieu and sought to reproduce the English rodel

freed from parasitic accretions which werease rlbed to

-

influences of the Crown. But-thefaistinotion\
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batween Parlismentary and non-Parliamentary i

and tﬂe“absonée in the Unitéd"Stétes'of the conpecting

link of the cabinet, between fﬁe executive and théllegis-
lature, causes the American anétifutién‘to run in a whollyf!]i

¢ifferent channel {rom the one followed by those Consti-

tutions which accent the English system of government by

2

Article of the Constitution of the
‘nrovides
United hall be a member of

States s

United States which

hat "no merscen holding any office under the

either House during

his contipuance in office.” "The theory cof our Government--—

State apnd National'-—said Judge Miller delivering

Judgnent

of the--Supreme Court in Savings and Loan Associatiorn vs. =

Topeka,

_anywhere. The executive, t

branches of these Governmenis are all of limited 2n

the independence of

h

of théf

of the

or cabiret of advisers are his own agents résnonsible

"is opposed to the. deposit

e

. In the words of.

the Prééidéni,

P

“of the Government is ‘concerned, "The executive head

United States Government is

Ie%islature\as to his political policy.

of unlimited power

another American showing
as far as the %

conplietely "independent

-

His council

at of a nronosition made

nolitically to him_only. The defe s
by him or by any one or all of.them o n legisiature by -
2 vote of censure passed bj thellegislature unon him or
them does not call for his resignétion or their resig- B
nations. Noihing of the sort is praovided for or intended
in the remotesi Jegrss in the Comstitution. The »oliitical

A3 g ot Enierendence o7 the Executiive over the Legisliature is

Gt wiiing CometediZ S, 3

Ao ﬁvwi;gzg complete."” This separation of the two great branches of

o goveTnmEnt i h Ech S Seew in ‘e Comstitating of tie g
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tes demonstrates the essentizl 2ifference

United Stz in the
~
N

i)
QO

attitude of the American peonpie and thzat of the peonl
N . _
Great Britqen aznd her self zoverning colonies t owards those

’.\\ : . N
— who are chosen  to maXe and execute .laws for the peace,

order, and gzood goverament of the country. From the time

4

: ? 29 fearful of giving free rein to uhe governing bodles This
EZZ;} -4£?h3 is seen nci oniy in the cleavaze bebween the legislature
,\}KWW s ] : L. 2

, Jal&szaﬁu and the executive, but 21so in the iimitations u*on the

- e

s waidey DOWer of the legislature which the Constitution itseif

Wor / £ irm-oses. For example in Art ,52c.’ 2 we find that

‘-r", —‘7"’? .)",‘?'M - - . = ™ -

s %3?\ 'no title of nobility shall be granted by the United

| States.' Again in Amendments to Art. 1, 'Congress shall

maXxe no law raspecting =2n establishnment of religion or

-

the free exercise thereof, or abridging the
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press, or the rights of the people neacefully to assemble.’

.= The pearplie oP tne severaT sta*es toc, show an ‘increasing

L

tendency to mzke laws for_themselves,in{their‘owﬁfway.

Rl

s

-~ They "tzake SUbJeCto which belong %o oriinary legisiation

out of the'category of statutes, place then in the consti-

tution and then handle them as vart of the fundamental L
3/\ 2 f: g ;-9./ R - R . - . LTI,
“YL& ;< ingtrement." For example, in 188C Iilinois provided by

v,

fundamental law of the sitate that that commons should be

reserved forever to the people, meaning by comnons, lands

T -

that were once grantad in common in any town or cdmmunity

*J

by commetent authority. In 1870 the same State enmbodied
for st or*ng grain

as to wazenousesh‘ It hzas
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) been well said that "distrust of legisiatures is a nervading
| g{ﬁwébxz;{fl%uy 2
”’“”“*‘jgﬂfjﬁ’and growing characteristic of Americen instdtutions." The




ny duty loyally to.obey the'order of the Legislature

Aénd-éféﬁjhf hand:

aﬁh is all I may concern myself about to say that His .

:Hageguy s Court shall not 4

seems to Dbe that good servants osught to be trusted, 2nd so
the linistry of the day is trusied with sezts in Parliament

and supreme direction and influence thereir so long

g, but

so long only as it can command a2 najority, while to
Parliément are entrusted unreserveily the nost fund aﬁentai“
instituiions of the realm as nmuch 2s the nost unimportant,
the nost sacred enaciments of the statute book z2s nuch as fhe

s
. . - - § ~ » -
nost insignificant.” One of the most eminent of our Ontario
E3 Ld ,.1 N A 3y - n : b/ s |
Judges put the matter thus: With us,the Legislature is

supreme in ail such mattsrs. The Cnur s are not instituted

-

by any Comnstitution--—they were al; institutea by the

—L

Lecisiature; 2ll thesir nowers cane ffom the Legisiature
apnd the same hand which gave can taike away . As was said
\in one case:—- TP ‘He Lezislature has in fact said that
the true bounﬂary between two a2djoining lois is to be

- -

deternined by three farmers or by a land surveyor, it is .

tﬁe Legislature has ‘the legal power—-and
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HlS Majesty's oUOJe in respect of the extent of the

aXTIied to the »rinciple we have already bsen examining

rights=-but it goes
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further. The substance gone generation

ir the United“States, saying to the nresent and living

.

are,

*Thus far shalt thou ¢o and mno furthsr'——a nrohibition to

-

which I 20 not believe any British weonlie would submit for

e e g

‘one minute.”




To recenitualie for z momont, there are four out-

standing facts with regard to osur systen of government

3 T 3 =3 ® whi A2 o P + 3 2 e H

the combination of which made us for a time unique in

the histeory of nations. First, we have a2 written chirter .

of zovermnent—-—-an Imnerial Act known as the Rritish Nort!
Amarica Act, 1867, which seiiled and defined the vpresent

constitution of Canadza. This o

nothing new; it has been said that "the history of the

]

Canadian Copstitution is 2 hisitory of constitutional
instruments.]
In this conmection, however, it must ncet be forgotien

charter there are nurmerous
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io0st from
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conventions, rules,and usages adopted for th

g

ament which are as authoritativ
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rhan=ns

ot

ras the Act itself; for examplie -the Act does not require

the governor-general, or the lieutenant governors to omen

‘ Py v

el A oy
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Y ~ . . ] ] ) . .
ﬁf” s a%;qvﬁ}wthe legislature with English ceremony, or indeed to deliver
“_,a/ 3 o y ‘ Y . . N

fhite
s Jypractice
A e R

the speech in person, but in accordance with the English
these functionaries or iheir deputies, in case of

illness, always come down to open Parliament with a speech.

-——tr i

Second, the system prescribed by the B. N. A.-Act is a

[3add

on d4iffers from

of Aderica, but our comstitut
theirs:in several important respects, i. e. the freedom -

isiative bodies generally, the non-senaration of

Q

of the le
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the legislative znd executive functions, the vesting

b

the residuary power in the Parliament of thz Dominion

(%

instead of in the Legislatdres cf the various »rovinces.
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hird, the fundamentel »nrinc

Fi
l-d

le of government 1
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an executive resmonsible tc Parliament through it o
the neovrlie. Herein lies the esseptizl difference between

the Canadian and American forms of governmant. Pourth,
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1timate source of executive anBhority is vested in the




King; he iz apex of executive power.

Turping now to the legzl and constitutionzal agencies

of governn2nt in the Dominion ard the Provinces as nres-—- -

¢ ‘ .
s cribed by the Act and those unwritten conventlons 3f the
e . - British conventions which have nractically the force of

law, they nay be briefly defirned in the folliowing terms:i—-—

As to the Dominion.

. TheAﬁhaf?, in whon is legally vested the executive
authority; 1pn whose name all commissions to office run;
by whose authoriiy Parliament is called together ana

-~

dissolved; zand in whose nzrce Bills are assented to or

##e is represented for all murnosss of govern-—

and holding office during =nleasure. He is

e

.-l e . . . N . . -
f‘esnonSI;b.‘.e Lo the imner 2l Zovernmnent 2s an lﬁﬁerlal

: A .
officer. He has the right to nardon all offeneces, but

exercises this and all executive nowers under the advice
N o IR | . S ;
and coasent of a resvonsible ninistry.

YT e, e 004,05

| P i : L
/kigxiéfzzf%é:i?" A m;nlSury comnosed of thlrteﬁsgor nore members oL
| B ‘tﬁe PriVy 00uncii, having Seéts in the two'hggses of

Parliém@ht; hoiding office 6ﬁly Whilst‘in a ﬁéjofity
‘ , ’ papuiar branch; acting as 2 council of aévicé t§‘t§e

‘ sovernor—-general; res-onsible to Parlizment for 21l
Y ’ Z : |
: i on and administration. S
» — P2 Ty —
P UL~ P o A senate’comnossd of seventy—eizht menbers anwointad-
! - > ~ A"' -_ -.44
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"Crows for 1ife from the vprovinces and territories,
renovable by the House itsel{ for bankruptcy or

having co-ordinate =owers of legislation with the e

F»otz House of Commons excent in the case of money or taz bills

*v—"?e ; st FEL it

.m"'.&f:é_ M»ﬂﬁ Y e . - N - . - . -

777 #iern ~mel<A which,can neither ipitiate orramend; having ne nower to
ol BATEFTLR < . S

; Z -~ 'MW{ - " N S . v = - - ~. " -
T T P try imneachnent; having the same »nrivilieges, iomunities

aﬁd nowers as tﬁe rnglish Houze of Cow_ons w&en 4e 1ne*

%m.. i
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A FBouze of Cormons of 283 nenbers elected for five
years on a very liberal Dominion franchise in electoral

£
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; - ,@M
/'7,’,1/1! ~-28

N
bw

Jremoval in ease of change of parties.

by the same zuthority fo

digtricts fixed by law in each nrov1nce and in the terr-—
itories; liable to be prorogued zand dissolved ?t'any tine
by the governor-general on the advice of his cocuncil;
having alone the right to initiate momey or tax bills;
having the same privileges, imnunities, and mowers as the

s
English Houze of Commons.
A Dominion judiciary, xnown as the Supreme Court,

acting as a court of anwmezal for a2ll the provincial courts;

subject to have 1its decisions reversed on apneal to the

ok
i
(0]

judicial committee of queen's privy council in Englana!
irrenovable excepﬁ for cause on %he =d9ress of the two
Houges to the zovernor-—-general.

civil service annointed by the cgovernor-gzeneral

on the advice of his coumncil; irremovable excent for

cause; governed by statute providing im specified cases

for examinations 2Znd promctions; certain important nositions

-

v}

bsing still political.aopointnments but not subjsct. to
. 5 ,

As to the Provinces.

A lisutenant-governor, asnointed by the governor-

zeneral inm council, practically for five years, removable

+

T

8
¢
W

se, exsercising all the nower

and resnonsibilities of a head of the executive under the

373%2n of resnonsible or narliamentary governnment; having

: 24
no mower to reprieve or nardon criminals.

An executive council in ezch »nrovince commosed of

certain heads of depariments, varying from five to ten in _
number,; called to offlice by the Iicutenznt-gzovernor;
hoid their positions so lonz as

they retain the confidence .
sf the majority of the peonle’'s renresentatives, resnonsible

-

for and direscting legislation; conducting
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Yes-s0

;aiare S of the two. houses of tne Donlnlon Pa r71adenu.

adninistration of public affairs in accordance Wlth the
law 2nd conventions of the comnstitution.

Al

0]

gislature ccmmosed of two housss, a legislative
council and zn assembly in Quebec, Hew Erunswick, Nova

Scotia, and Prince EBdward I

6]

land, 23d of only an assenbly,

ative

=%
-4
[N
(B8]

e Sk

or 2lected house in the other Provinces. T eq
councillors are ap-ointed for 1ife by the iisutsnani-
sovernor in council, removable for same reasons as senztors,
nust have a nroperty qualification éxceyt in Prince Edwarqv

Island where the uvper house is electiv cannot initiate

nmoney or tax bills, but otherwise have 211 wowers of

’

23 ¢ourt of immneachment. The

lerisizative assembliies zare 2lected for four years in all

dissolved at any time by ithe lisutenani-governor =z2cting
undar the advice of his council; =lected on a franchise,
L

mabhood suffrage or of a very lib-eral character.

A j 01ary in'each o? the Provlnces awvotntcd bv

R

4+
L

toa
69

e .ovérnor~general in coumecil; only‘removable-on the

& civil.servipe‘appointed by th ieutenant overno‘,*
in council;nominees in the first instance of the nolitical

- Q

narty in power, Dbut once annointed irremovable excent for.

sufficient reasons..

As might be suwnosed, the chiefl concern of the franers

of the B. N. 4. Aﬂt wz2s in comneciion with the distribution

islative nowers beitween the Dominion and the differen

[

of the Act so far as these nowers are comcerned that the 77777
courts have hz2d nost %

to do. t ig well ¥nown that Sir

£ legis-

Q

John A. Macdonz2ld himsel? was stronsiy in faver

.

lative union,being an arden

0

believer in a —owerflu

He gave way to the gezeral ovping

e RN S
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of a federal uzion, but the lessons learned from the United

1

he residuary nower was left

<k

States vore fruit in that

in thes DOminion Parliament 2and not in the Legislaturss

of the several provinces. The scheme adopted #as to give
excliusive powers to the Domindon and.to the Proyinces
over some subjects (secs. 81 and 92;) concurrent povwers
over Immigration and Agrioul%ure (sec. 95) and special
nowers over BEducation {sec. 93.) Sections 91 and 92

are of course the most imvortanﬁ sections in the Act and
From the judicial decisions concerning these sections

we can deduce a number of fundamental
ars to be apniisd in concrete cases which may require_

an intérpretation of these 32ctions. The secticns themsslves

ere arpnendedi--—

IEAR
[

5

are
POWERS OF THE PARLIAMENT.
91. Tt shall be Iawful for the Queen, by and with the

advice and consent of the Senate and Houaze of Commons, to .

-~ nazXe laws for the peace, order, and gocd government of

Canada, in relation to all matters not coming within

classes of subjects by this Act assigned exclusively
iegislatures of the nrovinces; and for greater cértain
bu*t moit so as to restrict the gemerality of the fore-

oing terms of this section, it is hereby declared that

(potwithstanding anything in this Act) the exclusive

lezizlative authdority of the narliament of Canada extends to
22T matters coming within the classes of subjects next

that is to sayi—--—

1. The public debt and pronerty.

P T s o 1

2. The regulation of trade znd conmnerce.

3. The raising of noney by any mode or 3ystenm of
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{;Interest;

The cegsus asd statistics.

Hilitia, miiitary and naval service, and dsfence.
The fixing of znd nroviding for the salaries‘and
ailoWances of civil and other officers of the
governcent of Canada.. N o .
Beacons, bdoys,ﬂlighthsuses, and Sable Island.
Navigation and shinoinz.

Quarantine =2nd the esiablishment and nainten-

ance of marine hosnital

0}

Sea coast and . inland fisheries.

Ferries between a province and any British or
foreizn caunﬁry, or bétween two proViﬁceé,
Curreoacy and coinage.

incornoration of banks, =an

Qu
ct
g
(1]
[=N
[}
n
fod
(]

of paner noney.
Savings banks.

Weights and measures.

Legal tender.
- Bankruptey and imsolvency. - -

‘Patents of invention and discovery.

.Conyrights. ‘ ' .

Indians and lands reserv
Naturzliization and alien
Marriaze and divorce.

d for the Indians.

a
2
S.

The criminal law, excsnt the constitution of

.

courst of crinminal jurisddiction, but including

the nrocedure in crininal natters.

ct

et oo

t, maintenance, and managenent of

enitentiaries.

Such classes of subjecis 28 zre exnressly

excented in the enumeration of the ciasses of

.. .subjects. bf this Act assigned exclusively to the

N



legisiatures of the proviﬁces.
And any matter coming within any of the classes of suojecté
enumerated‘in this section shall not be deemed To come
" within the class of mattlers of"a.local or nrivate nature

- conprised in the enumeration of the classes of subjects

(0]

by this Act assigned exclusively to the lesiglatures of the

provinces.

EXCLUSIVE POWERS O? PROVINCIAL LEGISLA URES.”
22. In each province the lsgislature may exciuéively
maké laws in rélation to matiers coming‘within théAclasse§'
of subjects.next hereinafter‘enumerated, that is tc say:-f
1. The zmendment from time ic tire, notwithstanding

znything in this act, of ths con

(0]

titution of the
A nrovince, excent as regards the office of Lieut-
enant-governcr.

2. - Direct taxation within the province in order ic the .

P
L

. reising o

o

andffhé'ayébintmentiéﬁé payment of pro}iﬁéial
'officers.v

o B, Tﬁe managenent and sale of the public lands
belonging té the province and the timber and wood

thereon. -

6. The establishmeni, maintenance and nmanagenent of
nublic and reformatory prisons in and for the
provisnce. R

7. The establishment, maintenance, and management of

institutions 1in and for the nrovince, oither

than parine hosnitals.




8. HMunicinal instituticns in the vrovince.

9. Shon, saloon, tavern, auctionezer, and other
licenses 1in dfder to the raising of z revenue for
nrovipcial, local, or municipai rUrnoses.

1C. Local works and unnaruakings other tqanlsuch as

are of the folilowing classes:—

¢ a. Lines of stean or other i
canals, telegraphs, and other wecris and
undertakings cnnnectl € rrovince with
any other or others of the nrov1nces, or
extesding beyond the lirits of the rrovirce;
b. Lines of steamships beiween the nrovince and
sh or korelgn country;
ks a3, although wholly situat
within the »nrovince, are before or after

|3 B¢ ]

U
cl
34

their execution declared by the narliament
cf Canada to be for the generzl advantage of

Canada, or for the advantaze of itwo or more
of the nrovinces.

11. The incormoration of companies with provinciazl

objects.

58]
4V

. The solemnization of marriage im the prevince.
13. Property and civil rights in the ?rovipce-

14. The admlnlsfr ation of justice in the’?rgviﬁce;v
'_“ 7udiﬁg fheuéonstitution, maiéﬁenancé §nd

-~ organization of provincial courts, both of

ok
i

C..u
H'
\'L
'R

ivil and of criminal ction, and including -

nrocedure in civil matters in those courts.

15.. The imnegition of punishment by fi

3
e}
- D
L
v
]
ct
=]

or imprisonnent for enforcing any law of the

province made in relzation to any natter coning
within any of the classes of subjects enumerated ’
in this sectiocn. ' '

16. Geperally a2ll natiers of a merely local or

ate nature in the »nrovimce. R



There can be no doubt
with the greatest

drawn uv

that

care.

the above sections were

The delegates who drafted

the famous Resclutions included in their number lagyers.

noted for

Wi

TR

it

their acumen

in consti

h the constitution and

government which they believed

blic to guide

this country znd they

thenm

tutional matters anad

statesmen of nrofound knowledge in wclitical science.

the history of the American

they apprehended verfectly the

scheme .-

to be best fitted for

made this schene very clear; hence

' the nartic u19r1+y shown in the sections under dlsc 1ssion.

Undobtedly uhey 1nuendai

a

‘o generztion so readily, and the vast

S

a

ike-staflf.

which have arisen in connecz

show how

S

faud between

_legel battle
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est

aiff

English.

icult after

tisn

these

But ideas are not naased from gedgration

For a2 long
the Provinces and

has been fouzht be ween emlnenu counse1 ovor

the dlstrlbu+1on oE levlslatlve
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Lias become pretiy well
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stribution of leg

by

isla

tTwo

the Dominion
ﬁowers.

=nd it is ﬁoa51b'e to 1°y down

vhich have resulted from

ectians to be as »nlain
nuntbher of cases
with

these two sections

to understand the

1re there Was a s+anﬂvng

and many a

Jud1c1a1 Oﬂznlon

this time hcw~ver, with

the  , . ': 3

is

tive mnower exhaustive.

There arz of

[arn

Ul

course matters of

neither the Dﬂminion nor

n

3

bu, with res

™

Act;

co

imnerizl concern over

the Provinces have juris-

to nurely Capadiesn affairs,

whatev

nay be noted

ar

is not affected in respect of its validity

is not thereby

2lf-zovernment allotted to Cznada

e i

given to
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the fact th2t it interferes prejuiicizlly with the objoctis

and aoperation of Provinmcial Acts provided that it is net

lation upon or withinm one of the subjecis

assicned to the exclusive legislative jurisdiction of the
Brovincial Legislature.
This is derived frop the Juldgment ¢f the Privy Council

, .
in Russ2l v. The Queen, where it is clearly enunciated and-

-v-l
i1}

e

lustrated. The gquestion there was, whether the Canada
Temnerance Act, 1878, was within the nromer competency of
the Dominion parlizment to pass. At the nlace cited their'n
lordshins say:—"It anpears that.by statﬁtes of the,provinééi
55 New Brunswick authoriiy has‘been conferred unon the
runicipality of Fredericton to raise noney for ﬁunicipal
wurnoses, by granting licenses of the nature of those

described in No. 9 of section 92 (sc., of the British Horth

Anerica Act ) aud thet 71cense s gr

9}

nted to taverns for

the sale of 1nt011c tin rs were a profitable source ...

f ;FvWés_qsﬁtendé&?by the

Iant s ccunse;

and‘it was their main argzument on this

T

which“this.revenue was -

uerﬂved [ani t s 1nvad=d a subg ‘assigned exclusively

to theqn 113c1a1 levv Ta ure. But’sup?osing the effect

of the Act to be nregudlclal to the revenue derived by the

e

municipality from licenses, it does not follow that the

Donminion parliament might not nass it by virtue of its

-

ﬁenora1 anuio ity £4 make laws for the wmeace, order, and

good governnent of Canada. Assuming that the matter of the

[ S N,

ot

Act does not fall within the class of subjoct desribed

in Ho. 9 that sub-section can in no way interfere with the

general authority of the Parliament.io deal wi

ct

h that matier.”




of No. 9 of sectiom 92 of the British North America Act,

anant

o

and that if, becauze of Na. @ of scction 02, Pari

cauld never legislate with regzrd to any article or con-

—
“ modity which had or might be covered by such liecnese as
v - : .
are therein referred to, it might be thzt laws necessary .

for the public good or public saPety could not be enacted
at all, as being thereby beyond the competency of Pari-
jament, and yet not laws of the character snmecified in No.

The fact lS,uHﬂt intra vires federzl legislation

'wwwoverrlde ‘ncon313uent 1ntra v1res vrov13c1a7 Leelsla+1on,

.Thls was brought out vary blearly'in

. A p
the Local p”OhIOl ion Case where it was held

B KR 2eT
rrohibitions authorized by the Cntario Act 120C are wi

the powers of the nrovincial legzislaiures bu® that they are

imperative in any locality which adents the nrovisions of

egzisiztion. Bul

by the Parliament of Canada can only bz effectuzl by
renugnancy batween its nrovinces and the enactiment of the
Dominicn; and if the existence of suzh rsmnugnancy should

become matizr of disn~ute, the controversy cannot be sattled

by the action either of the Dominion or of the provin

b
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The Dominion may trench u»on the Provincial field

then it legislates unon the subjecis enumeraited in Sec.

'Dominion ,nnre’ore has the mos% conplete and absoluté

The rizht of the Dominion legislature teo invade the
ziven rise to a lot of discussion and
litigation. In McArthur vs. The Horthern Pacific Junction
Raiiwzay Co. et al. the guestion came up whether the Don-
inion Parliament could pass a lzw limiting the time for
brinzing actions agzinst Railway Comwanies for any injury
caused by reason of the railway. In anneal against the

-

Juigment of Street J. which was affirmed,it is interesting
hj

to compmare the diffsrent nositions tzkenm by our Ontario

judgzes. Burton and Maclennan J. J. A. avnosed the Doninion

invasion. Burton J. A. said in part:

"When we refer to sec. 91 we find this narticular
contract excented, the excliusive right to legislate upon

it being given to the Doninion.p The Parlizment of the

' pover to deal-wz*h dascr1n+10n ‘of con,rac, to he echuolon'

of thé Péovincei Adontlno the same téSt when. deaIlna W1th?rt

the aue3ulon oE proéedure tha anTy exceﬁtlon t&at we find:

e

s in those provisions Which enable the.Dominicn to estab-
lish courts of its own, z2s for instance, bankrupicy and
insolvengy and maritime courits. With these exceptions the

nower to deal with procedure including the nower to limit

ct

he time for bringing action is vested exclusively}in tha‘ 
Local Legislaturss and the view is strongly confirned
when we refer to sec. 94 which emmowers the Dorinion
Parlizament to make nrovision for uaxiformity of any laws
relative to property and civil rights znd to the pro-
cedure of the courts gggz'on fhe consant of the Provincesii
#When thesefore We_Eind a Parliament whoszse vpowers do not

extend. to deal with property and civiq rion
B B - A

i O i b



in the instances svnecifically enunmerated it is d4if“icult

to sugzest a reason for the validity of the exercise of the

%

mower in the wresent zase.’

0]

b

Cbntrasting this with the judgment of Oz¥ler J. A.: .

"It seems to me imnossible to say that a claude of
the pature of that we are pow considering is not for the
above and other reasons which might be suggested, well

vithin the competence of Parliament to »ass in order to

A

12

]

is

18]

ate generally and effectually on a subject within
its exclusive powers cven though it may to some exient
trench upon the subject of w»rorerty and civil rights. - The

argument which striXes at the validity of this clause

£

ttacks 21so the power of parliament to wass the compen-

«t
e

ation clazusz and others rela

7]

ng to the commulsory

¥

09

acquisition of land by railway companies and opushed to its
logical conclusion. I am not sure that as to any corvor-

ation.within the legislative domain of Parliament it

" would not leave to ParXiament merely the powen*td create

a naked corporaztion which must acquire-—if it can——most of'.

- .

“ its useful vowers and protective enzciments from a local 7

- "legistature.”.

fﬁ;f%;%&;f%{ét?' %s‘gably as'lBSO it was h214d thaf;the Dogijion Parl- -
iament‘cpuld interfere with »nroperty and civiigrights >%
- wh;;; bj»13 of Sec;.92 ié under the exclusive jurisdicticn ‘
of the Provinces when legislating on matters of Bank-
ruptcy and 13501§§;§§ which by,sl of.éec. °1 is under the
exclusive-jurisdiétion of the Dominion. To guote fronm the
judgment of the Privy Council:

"It wag contended for ths a»wellant +

nterfersd with nroner Lty

fbs

ions of the Imsolvency Act
and civil rights and was therefore gltra vires. This

s objection was very [aintly urged but it was strongly

contended thzat the,Parliament of




away the right of anneal to the Queen fror final judgment
of the Court of Queen's BRench waich it was said was nart
of the prodedurs in civil matiers exclusively assigned to
the Legisliature of the Province. The answer to these
— objections i3 obvious. It would be immossible 1o advance
a étep in the consiruction of a scherme for the,adninigf
tration'of insolvent estates without lnunrgerlng with or
nodifying some of the ordinary righté of nraperiy and athef
civil rights, nor without providing‘some node of special
preceﬂure Eﬁr the vesting, realization and distribution oEH

the estate, and the settlement of the liabilities of the

insolvent. Procedure nust necessarily Zorm an essential

-

t is therefore

e

nart of any law dealing'with insolvency.
to be nresuned, indeed, it is a nescessary implicétion that

the Imnerlal statute in assi ng to the Dominion Par;iament
the subjects of.bank;uptcy and insolvency,intended to confér”

cn it'legislative power to interfere with nro}erty, civil

enerali aW relatlnv to thoge suovec,s 41vht affect them.

e

Per&ans the leadlng caoe 11lus+rau1nc fhls BPIHCIﬁLe

Tenant vs. EheiUnlon Bank vhera it was held by t&o

Prlvy Gounc11 ghat 15 of Sec. 91 gives to the‘quinion

a

-a~

Pnr11ament vowar to legizlate over every transaction .

within. the Terltlm te business of a banker, notwithstanding

that the exercise of such power interferes with pronerty

and civil hts in +he nrov1nus ani confers - on a hanker

privilegses which fhe provincial 1aw does not recognize.
Lord Watson, nerhans the greatest exnoment of our coansti-

- . R

,delivered the judgment:

tution
‘"Statutory reﬂuTatlons with resnmect to the form and
legal effect, in Ontario, of warehouse raceints znd othar

L nezotiable documents which pass tie proderty of goods 7ithout

- delivery, unmguestionably reslate to promerty and civil




L

Doni i n»Parllamnntvto 1egiSIate uvon'either"cféthese;
",”fSubjects‘

1nd1v1duals in the provinces.f'.L...;;;;..;.q

“currency, which necessarily hea t&e creztion of a

o

_—

richts in that province and the objesctio>n taken by the

2wpellant to the provision of the Bank Act would be

unanswerable if it ecould be shown that by the Act of
1867 the rTarliament of Canada is absolutely debarred fron

trenching to any extent unon the matiers assig

—d

n=

&

s

provincial legzislzature by sec. 22. But ssc. 91 ex,ress1v nv
declares. that notwvthstapdlng anything in this Ac*a the
exclusive legislative authority of the Parliament bf Canadé
shall exﬁend.to ail matters éoming within the enumerated |
classes; which plainly indicates thatthe 1egislation of
that Parliameﬁt,so‘long 2s iﬁ strictiy felafes to these
natters,is to be of paramount authority. To refuse effect

to the declaration would render nugaitory some of the

(9.

legislative rowers specially assigned to the Camadian

-Parliament. ®or exanmple, among the enurmerated classes of,

subjects in sec. 91 are Patenls of Inventions, Discoveries -

- and Copyrights. It would be practically impossible for the =

WlthOUu af ec 1wg *he bronertv a“d c1v11 ighfs of

PR I A Y

~t &

4 "The 12w being so far fs‘ettied by I rncedeut i‘t only

remnains Eor cons*éera+1cn whetn~r warehouge roce ,s,

< . ' el

takem in security byva bank in the course of the business

of banking are natters coming within the class of subjecis

Rescrlbed in l5~o "3ec. 91 as 'Banking,Idcorporationof Banks

i
i

and the Fssue of Paper Momey.' - If they are,the provisions
ate by the Bapnk Act with reswmect %to such raceints are

intra vires. Umon that moint their Lordshins do not

U D

entertain any doubi. The legislative authorily conferred

D

by these words is not confined fto the mere constitution of

cormworate bodies with the privilege of carrying on the

business of bankers. Tt extends to the issue of pamer
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necies of =ersonal promnerty carrying with it righis an

civileges which the law of the »nrovince does not,and cannoi,

e}

.

14

attachk to it. It also comprehends 'banking' ,an exvression
thch is wide egounﬁ to embrace every +ransac ion ceomin
within the legitimate business o? a barker." ........;... 
"The nowers of the Dominion Parliament demend on
sec. 21 and the nower to iegislate conferred by that
clauze may be fully éxercised altgough 7ith the effecl of -
modifying civil rights in the ?ro‘fince‘-v“
It cannot be stated too cleariy, however, that the
trenching nower is limited. The legislat ion"tﬁrough which
‘the Dominion desires tovtrench shouid bz under the enun-—

erated subjects of Sec. 01 and the trenching must be

incidental to the due exercise of the nowar conferred

ck
[ N

directly by Sec. 91. VWhere the Donminion legislation is

not confined to the enumerazted subjects but operates under

the general authority of the "peace, ordar, an& gdod

" government" clause,,1+ suoul‘ be StPlC -7 conflned to such¥

‘matters as are oflnatpral invorwance and must not, trerc&
. imimon the: enumerated ‘subjects in Sec. 22, but may in.a

- sense encroach u-on.16 of Sec. 92 and to the sxtent of

suth encroachment it is of vparamount authority. Strong

J. is re-orted to have said in the course ¢f the arguments -
before the Sunreme Court in the matier of the Dominion

%

R ' Focek, | - .
Liguor License Act 1883-4, "It has beeg:%naﬁ,aLl that-.is

7

not exnressly ~1ver to the Provinces is exclusively

-

reserved to the Dominion. HNow there are no words in the

Act to that effect. The enumerated -owers (in Sec. 21)
are exclusively given *c the Dominion,bu%f thare is nothing
oo Comm  to say that anything beyond the enumeraied nowers is
-\ﬁ ;‘ éz ) '(- ) . P
,«“;4 e ® D exclusively given to the Dominio.” In the Tocal Prohibition

ﬁ;%;azuw¢e

2 .
e case the Przvy Counc1‘ were emphatic orn this point.

7

;,.“,4 %7/

"But to those mattcrs Whlch ars not svec1Flod amo g
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the enunmerated subjects of legislation the excention fron

sec. 22 which is enacted by the concliuding words of sezc.

091 has no annlication and in legislating with regard to

such matiers,

the Dominion Parliament has no authority to

encroach u-on any class of subjescts which is exclusively

assigned to Provincizl legislatures by Sec. 22. These

enactments annear to tnnlr Jordoh ins to indicate that the

exercise

islative nower by the Parliazznent of Canada

in regard to all matiers not snumerated in Sec. 91 ought te

of Canadian
trench uvon

the clauses

of subge t3 eﬁud ate

confined to such nmatters as are unquestionably

interest.and inmortance and ousht not to

\

nrovincial legisliation with resmect to any of

in Sec. 92. To attach

O

any other construction to the general nower =hich in

supplement ¢

Pariiament of

its enumerated =-owers is conferred u-on the

Canada by Sesc. 21 would in their Lordshins

opinion not only be contrary to the intendment of the Act;

~but would practically destroy the autonomy of]thé.provinces
It is ﬁére—once cbnceded that:the Parlianent ofSCanadavhas
o /QUuhOPl y to make lawa anﬁllcable uﬁe_who'e Dom

: reLatlon to matters wnlch in: eacu prqvince.arerubstanf

<

o .

iall

F

ot

hat

governnent of

enunerated 1

the exclus

hese matiers also concern the seace, order .and good

of Iocal or ﬂrlvata interest uvon the assumntion

— e

the Dominion,'there is hérdly a subject
Sec. 922 uwon whlcﬁ it may not leg ate to

tHe provincial legislature." ........

"Thelr Lordshi-ns do not doudt that sone matters

in their

dimensions
and to Jjusti

as

fy the ~anadian Parliament

izin local and »rovincial may atiain such

to affect the body nolitic of the Dominion ————-

oy

n nassing laws for

their regulation -and zbolifion in the interests of the

Donminion. But great caution must be abserved in distin-

suishing betwegn that which is local ?nR nr0v1n01a1 and




therefore within the jurisdicticn of the provincial
lescisiatures and that which has ceased to be merely local
and provincial 2nd has Dbecome natter of national concerp

in suehc¢sense as to bring it within +he juris?iciion of the{

), . N )

Parliament of Canada. An Act restricting the right to

carry weanons of qffence, or their sale to young pehsons
within the province'wsuid be withinp the authority of the

nrovincial legislature. But traffic in arms, or the

possession of them under such circumstances as to raise

a suspicion that they were to be used for seaitiqué purposéé

or agéinst a foréign'state, are natters which thelr Lcré—»:

shiPS‘conpeiVevmight be competlently deall With by the

Parliament of Canada.”

Provincial Legislatures flthln the ambit of their

ot

L S e Sy e e e o

Jurisdiction z2re suprene. . S
o ard :;}"C% o ' 7
%, : Thls ﬁrlnc1n¢e was First enunc1a ted in Parsons Cass
rZ . ' -

. ; and hdsﬁhad Par-reaching effects. Nothing could be of

-

b

“greater importance than the fact that within her owm

fis1ld of legislation .as defined by the Act the a2uthority of
L ‘ cal ¥ ‘ _ T N) o

Lo a Proﬁiﬁée is‘pafamcﬂnt..,mhe cases which have estabiishegd

. this mrinci ipl e are most interesting and show the growth of

. A‘j,_‘\j
e

-

o“lni onm ‘in favor of the supremacy of the Provinces.

4a,éé»944$;%5%? - : <

FC RS, . ¥ In bng}of the earliest casss it was laiﬁ‘dcwn by é%ynne
- | J. that%no matter 1is ékcluéively aszigned to t;e 1oca’
leﬁ'ﬂlafures ﬁnless it be within 5ne of the subjec£$
expressly enumerated in sec, 92 and a2t the same time does
not_invelve ay imterforence with any of the subjects
?nu395332§M39_§§EEESE_§E'" It wiil be seen that 1o give

effect to the underlined clzuse would limit *the —ower of
the Province to 2n extent unthinkaeble at this date.
». Clement says with regard to the formula contained in

this clause, "Had it been fimally adopted the Provinces

- would have become: large nunicina li es r
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~ contained. in the ‘enumeration of subjects in Sec. 9%. It

, existg and in order

Union would be legislative rather than federal. PRoriunately

Vg

b3 "

this formula was rejected by the Privy Council.

o

-,

- - .
In Parsons Case, a Donminion Act having required

3,

insurance convranies to obtzain licenses from the Minister o

rv,

Finance as 2 condition to their carrying on the business

|l
o
5

of insurance in the Dominion, was held that neither
the Act nor the fact of the comnany having Sbtaiﬁed‘such 2
Ticense could withdraw tﬁe connany from the dperatiﬁn of
a Provincizal Act pass=2d To secure unifornwcoaditions in
the nolicies of fire insufaﬁce. The Privy Codﬁcii took
direct issue with the dicta of Gwynne J. :
"Notwithstanding‘thishendea§or to zgive wre;eminence
to the Dominion Parliément'in cases of a2 confiict of noweré‘
it is obvieus that in some cases where this_aﬁnarent
conflict exists the Legislature could not have'infe&ded

that the nowers exclusively assigned to the Provincial

Legislature should be absorbed by the Dominion Parliament.

Take as one instance the subject of ’'marriage andﬁdivorcefl

is evident that solemnization of marrzige would cone
t ‘golemnization’ of

"

-y
[
D

within this general descrintion
marriage in the Pravince’is enumerated zmong the classes
of subjects in Sec. 22 and no one can dcubt, notwithstanding |

the—general language of Sec. 91 that this subject.is still -

within the exclusive authority of the Legislature of the

"

Province.” ... ecemececenns Tn these cases it is the 2duty

-

Q.

of the Courts, however difficult it may be, to ascertain
in what degree and to what extent, authority to deal with

matters falling within these classes of subjects exists

ature z2nd to define in the particular case

&

in cach Legis

cr
n
Q
™
o

brfore them the Yirmi heir respective nowers. It

.

could not have been the intention that 2z conflict should

~the lang_

- - " Lpi
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on-iaxes so heavy as,to'crush a_bank out of existence and

uage of the two secticons nust be read together, and that
of ome internreted, and where necessary nodified by the
cther. In this way it may in most cases be found -ossible
to arrive at 2 reasopable and nractical constructidn of the

lzanguazes of the sections 3o as te reconcile the res-

~ective nowers they contain and give effect to 211 of them.

2
In nerforning this difficult duty, it will be 2 wise

course for those on whom

B
e
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ct
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case Wwhich arises as best they can, without entering nore

(e
[N

largely uncn an interpretation of the statute s

1.
nan

-

necessary for the decision of the narticular ﬁues tico
’ ! ’
In Lanbes Case, decided in 1887,it was held that
a2 uebec Act immosing 2 direct tax on banXs by viritue of
2 of Sec. 92 was intra vires although Banking is under the -

exclusive jurisdiction of the Dominion. The words of Lord

Hobb ;e in thls case are mos+ illuminating:-—

e . L=

T hen it is suggested tqat t re le isl ture- nay'Lav

Tiameht to erect béhks,f But

conferred wide powérs of local self—go&e"
on great countries such as RQuebec it intended to

on the smeculation that they would be used in an injurious

Tanner.

. 2 .
The judgnment in the Fisheries Case is instructive

in this connection for 1t mot only marks the nowers of the

Ry

ovince but at the same time indicates the limit cof this

[ ———

~ower. ' Lord Herschel delivering judgment says:

‘>

(1
i

he earlier rart of this secticn 91 read in connection

with the words beginning "and Por greztar certainty®

j=

anvears to amount to a legislative declaration that any

[}
]
ot

tion falling str

X )-h

ctly within any of the classes
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smecially enunerated in sec. 01 is not within the le

='ive cormetence of the Provincial Legislatures under
sec. 92. In any view the enacimzent is exnress that laws

in relstion to matters falling within any of the classes

enumerated in sec. 81 are within the xclusive' lagislative
authority of the Dominion Parliament. Vhenever therefore

Dd

a matiter is within one of *hes

()
2
3

@

o

-
-

o
D

2

0
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n
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lation in relation to it by a2 Provincial Legislature is in

their Lordshins' oninion incompetent. It has been suggested,.

and this view has been adopted by some cof the judges of the

Sunreme Court, that although any Dominion legislation

L]
]
v
44
| ]
()
i3

with the subject would override nrovincial legis-

, the latter is nevertlheless valid, unless and until

o]
W
[ag
1=
O
o

~s Dorinion Parliament so legislates. Their Lordshins
think that such a view does nol give their due efect to

the terms of sec. 91 and in particular to the word ‘ex-—

.y

ciusively.’ t would authorize, for example, the enactment

of a béﬁktuptcy Iaw‘or'a copyright law in any of tﬁe nro--”
'v1ﬁces unless and unull the DO”l?lOn Par71anent nas sed

- -l

enactments aea;lb _Wl th those suﬁjects. Their Lordships 

do not +h1nx +hls is con31ot=n+ w1uhAthe Iar

RO

manifest intention of the B”ltlsh Hort Aﬁbrlca- Act

—-— -2 T‘ is true that this Board held in the case of

Attcorney-Gerneral of Canada v. Atiorney-General of Ontario
that a-law passed by a Provincial Legislature which affacted.

the assignments and pronerty of insoivent nersons was

-

valid a2s falling within the heading 'Pro-ariv and Civil

Rightits,' alilthouzh it was of such a nature that it would be
a sultable =pc117ary nrovision to a bankruntey Iaw. But ——"

constrained to hold that
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tote

the enactment of fishery regulations =z2nd restrictions is

e~

within the exclusive competence of the Dorminicn Legis-

ature, ard is pot within the legislative nowers of‘ Pro-

==

vineial Lezislzatures. But whilst in their Lordshing'
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fisheries. or example, nrovi sions nrescribing the rode
in which a nrivats fishery is to be convzyed or otherwise .
disposed of, and the rizhts of succession in resrect of it

would be »roperiy itrezied as fa

Pronmerty 232 Civil Rights within sec. 92 zrnd not as in the
cIzss 'Pisheries’ within the meaping of sec. 81. So too

the terms and conditions upon Which the fisheries which
. . ‘

zre the properiy of the Drov1nce waj be granted, leased

¥
. or otherﬁise.dispose6'of and tne zhts WﬂlCh con51Quent|1 '
- it th any genéral regulations respecting fisheries,éﬁactedﬁf”

by the Dc_inlon Parvlament may be conferred thereir, anpear ..

proper sﬁbjecté'for ptdvincial”legislation, either under

class 5 of sec. 92, ‘The Management 2nd Sale of Public

Froperty and Civil Rights.' Such

Lands' or under the class *Bronert

p———

lation deals erec 1y with oronacty, its dis»nosal, and

lezis
the rights to be enjoyed 1n resnect of it, 2nd was not in

their Lordships' opinion intended to be- within the scone

Jte

word is used in sec. 22,

[\
n
ct
pd
%]
ot

0? the class '"PFisheries

P
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. Govermor.of 2 Phovince becomes entitled virtute officii ang

iwithout® express statutory enactment to exercise alil pre- |

”Vrogatiﬁés?1h01dent‘t0 executive auihority. in

which the Pro al.Leglslatures,have Jurlsdlctlongaad

)
k

ca~=ot be made Lzo plain, howevor, that the Pro-
vincial Legislatiures have no powers excenting the enumer-
ated —owers which are given to them by the B. N. A. Act, anad

they cannot by any corresnonding legisiation in any degree

eniar

"

e the scove of those powers. The one th

" Provinces cannot do is to extend their legislatlive oper-

aticns cutside the linits prescribed by Sec. 82,

[y

The ralzation betwzen the Crown z2nd the Provinces is

e —— . s S e RE e Awu e e M —————— ——— — P

-the same as that whlch subsists between tlhe Crow and the

Dominion in reswnect of the nowers which are vested in

them resnectively.

It was at first thought that the lieutenant-governors

| 97]
=l
2

not represent. the Crswn in the Provinces to the sane
extent that the governor-generzl renresented the Crown in
the Dominion and years ago the matier vas su thject Lo

considerable nublic discussion. As a matter of fact it

‘was of tremendous immor:tance whether or not the Lieutenant-
. . ‘ . 4 8

whether~he hzas in Lact dmleva+ed to hlm tne adn 1ﬂi§trationmx

~

of the royal prerogatives as far as 1ev ars cavab’e of

being exercised in relation %o the government of the ST
Province as fully as the Governor-General has the adnin- e

L

istration of them in relation to the government of the
Dominion. . The question came up sguarely before ths Canadian
Courts in The Pardoning Power Case whenw ii was hald that
lisutenant-governors had nower to mardon for offenses

e APt o

=

gainst Provincial Acts. 'The late Hon. Edward Blake in
ne coursa of his argument befﬁre Boyd C. expressed himself
in these words:

“"Are you then‘going to . take 2 logical,satisfactory,

roreta tion of the constitution,




7 /9.,74.

—

- +he Crown is a éonstituent of he TocaT 1a“—

by the learned Chancellor in his Jjudgnment:

egard to the tw ooverei snties, the itwo sets of

~owers existing,; and hold that whore vou find Sovereign

BN

nowers ziven, you find then bestowed on the Sovereign

cuthority in a sp»irit o

Y

e

complete and exhaustive efficiency?

If so, you will »robably deternine that as To Provincial

Acts having reference to acts which affect only the neace

- v

8f the Province, the powar of pnardon

n such natters is

[=n

1. A. Act

N

ck

within the Province as well; that under ths B.
thzre is.an exnress or inmplied vesting in the Province of
those executive nowersawhich are essential to comnliete

the Legislative powers and that

- <t

here is indisuptable

: . L . : __withi
—ower in some instances and I say in all instances =<8 %h

e :
domain of Frovinacial legiglation of e?fec§ﬂ§03a1 Prerogative.”
The fundamental nrincin»les involved were brought out

/

"Now it is a well setiled nr1nc1v e of vuo;lc 1a7

that after a colony,has recelved legislative institutioas.

the CFOJD——SUbJQCL to tne ovecwal nr 1ﬁ310ns of any Ac‘

R

of Parli" nnt~-shand i theVSame relatidﬁ toithat colcny

Y]

7

R

2

)

®

[

d
e
=

. t:_j

to the“United Klngdom. fective col

ilegislati on as to pardon mav be at riputed tqgthé~§act.tha§ o

al

z{

but it is contended such is not the case as tc On%ario.
Though as compared with the Dominion, the mechanisn may
be different, and no direct or immediztely renresentative

co—~ordination of r‘une*: and neople may exist in the Pro-

vincial Assembly, yat sovéréigh ﬁower nust substantially

on in order

fd

g~nrate and be nanifested in 9ntario legisiat

(’w

to the efficient exercise of terrl orial government under
the sapction of the Imnerial Act. The nower to vpass laws
immlies necessarily the —ower to execute or to suspend the

execution of those laws, else the concéassion of seif

0 domes ic affairs is a delusion. BSovereign .




that the Frovince of New Brunswick on the failure o

o The OOJGCu of thé Act wa nﬁlthcr to weld the Provinces

j'into one‘nor to.subobdinate Provincial Governments to a .

- 37 =

nower is a uwnity, and though distributed in different
channels and under different names it rust be politically

and organically ldentical throughoat the Emmire. Every

"
nover.
In 1892 the question canme before the Privy Council

and hzas baen settled For 21l tinme. In *his case it was held

>
L

\D

2

bank was entitied to paynents in full over other denositors

>

and other simnle conitract credifors, its clain being for a
Crown debt to which the nrerogatfive atiaches. The following
delivered by Lord Watson, in mnart:

it necessary to exanmine

i

n minute detzil the provisions of the Act of 1287 which

nowihere profess to curtail in any reswect the rights

and »nrivileges of the Crown, or to disturb the relations

Lhen subsisting bétween»the Sovereign and the Provinces.

dnural authorl,,, but’ to create 2 federal government in

,,
%

- which they should»all_be represented, entrusted with the f“‘&p

xclusive adninistration of affairs iz which they had a

common interest, each Province retaining its indenendence a=d

autonomy. That objsct was accomplished by distributing

between the Dominion and the Provinces;all nowers, executive

and legislative, and ail public nronerty a2né revenues
which had previsusly belonged to the Proving ces, so that

the Doninisn Governnent should be vested with such of

>

e e e e

owers, mroperty, and revenues as vwere necessary Sor

ot
iy
Q
{2
[»]
J

th

[6))

due nmerformance of its constitutional functions, and

that the remaingder whould be retained by the Provinces'

.for the nurnoses of nrovinecial govzranment. Eut ia so far




G of PR

an D, Im KCuv

. which was ascribad

Pl

Act

§V]

as regards those natters which by sect. 2, are spa2cially

}-

roserved for wrovincial legislation, the

2ach Province continues to be fres “ron

Dominion and as suwnrene as it was before t

' /
he Act. In Hodgze v. The Queen Lord Pitzge

+ rald, delivering

Lo . a s 5. & -

the oninion of this Board, said: Wnen the Br sh Horth
ere should be a le slature‘for

Anasrica Act snacted that £h

its Legislative Assemgbly should have

oxclusive authority do maxe laws for the Province znd

can ot

}e wattsrs gnunmaer-

[N

for Provincial nurnoses in relation to

ated in- sesct. 92,it conferred -~owers not in any sense ta.be'
2xe

rcised by delegation from or =z2s agzsnts of the Immerizl

Farliament, Bul zmuthority as »nlenary and as ample within
the 1imits »rescribed by sec. 22 as the Im-2rial Parliament
in the plenitude of its mower nossessed and could bestow.

Withip these subject and area, the koecal Legis-

lature is supreme, and has the same authority as the
Imperial Parliesment. cr the Parliament of the Dominion.? - The

mlaces the constitution of 211 Provinces within the .
true with resmect .

Dominion on the same level; and what.is

~nlicaticn to

to the”LégislatUre of Ontario has equal. a

slature of Mew Brunswick. 7

— =~=1I%t is clear therefore that

he Provincial Legislaturs

~? New Brunswick does noi occuny the subordinate wnosition.

N
t

to i% in the araunenu of the: avﬁe__antg.

t derives no authority from the Government of Canada, and

ts status to that of a municinal

oo

is in no wavy anzalagous

J.

which is an autheority comstituted for

HI

ir

:1

stitution, nuarnoses

e O o g ety

of local administration. It not of

adnministration merely, but of legislation 1in strictest

sense of that word; and within the lircits assizned by
sect. 92 of the Act of 1867, these -owers are exclusive angd



sunrame. 10 would require very 2xnress language, such

as is not to be found in the Act of 18€7 to warrant the
infaorence that the Imnerial Lezislzture meant to vest in

the Provinces of Canada the right of exercising suvnreme

legislative powers in which the British Sovereign was to

am— pn— p— p———. p—— —— IT—— L T

have no share.

In asking their Lordshins tc draw that inference from
12 terms of the statute, the annellants mainly, if not’

o

wholly, relied unon the fact that, whereas the Governor-

fut o

Genecral of Canada is directly‘an?gintea by thé<Queen, the
Lieutenant-Governor of a Proyince is avnnointed :ot by

Her lajesty, but by a Governor-General who has also thé
nower of dismissal. If the Act had not committed to the
Governof—General the =nower of a?poihiing and reﬁoving
Lieutenanthoyernors, there would have b;en no roon ﬁhr
the argument,'whicﬁ if pushed to its logica;:bonclusion,

would prove that the Governor-Gemerzl and not the Queen, .

'~ whoss Viceroy he'is; became 2 sovereign-authority of the

Pravinbe7whenever the Act of 1867 came into operation. But.  ~

—

" the argument ignores the fact that by sect. 58 the anpoint—-

‘ment of a provincial governor is made by the -Governor—
General in Gouncil by instrumént unmder the Great Seal of

Canada'or in other words by the executive zovermnent of the

Dominion which is by sect..2 exnressly declared to continue:

FrEY.

and b2 vested in the Queen.’ There is no constitutional
anomaly in an ,executive officer of the crown receiving his

anmointment at the hands of a governing body who have no

nowers and no functions excent as renresentatives of the

e e A o i

crown. The act of the Governor-Ganeral and "is Council in

mahing#he annointment is within the meaning of the statute,

the act of the €rown; and a Lisutenani-Governor when a»nmo int-
T

ed is as nmuch 2 penresentative of Her Llajssty for 21l

4,
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nurnoses of Provincial governnent =25 the Governor-Genperal
: t 3]
nimzelf is for 211 nurmoses of Doninion governnment.

3y

The courts have 2z2id down a cardinzl rule which

o
L]
.

apnlisd cannot fail to clarify the zituztion when i% is
necessary to decide as to the commetency of a particular

Act.

The real pith and substance of the Act is the vital

consldera gn

”E?ﬁzw Quot

nzture and character of tha

: ' /7 <€
again from the Local Prohibition case, the true

(S

e

ng

in the wmarticular instance

-

under discussion nust always be determined in order to

. : . e s )
ascertain the class of subjects to which it really helongs.
2
by ey TR . .. . )
e An Act of the Legislature of B. C. which »nrohibited Chi-
o X E 5T >

nanen from worKing in minss was declared ultira vires because.

- the real nurnose was to sirike a2t Chinamen as such, who

D
fede

being aliens cone under 25 of Sec. 91. Quoting fron the
udgmﬂnt of the Perv Coun011’

“T&elr Lordshxns see no reason +o doubu th=t by

virtue of‘seq; 91; sub—secticﬁ 25, the‘legi 1a+ure of tﬁéﬁ:f
i”Donlnlos 1s‘1nves ted’ ﬁ1+h exclusive aut rityfinlail m?ttéf§ Vf'
:iwhich-dineqtiy-éoﬁce;ﬁgthe‘gights, orivileges and dis-
abilities of the cliss of Chi‘nz‘;nén who ‘aré resident in thef:

provinces. o° Canada. . They are also of opinion that the -

whole Pith and substance of the enacimonts of sec. 4 of

the Coal Mines Regulation Act in so far as objected to by

the appellant co“ﬂa y, consis

ot
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s in establishing a statu-—

ory wrohibition rhich affecis zaliens or naturalized
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subjects, and therefore itrench u-on th2 exclugive authorit

)—h
4

of the Parliament of Canada. The Iearne? juldgas who deliv—

>

ered ovninions in the full Court noiiced the fact thzat the

Dominion legisiature had nassed a2 Naturalization Act




a nartiazl control was exercised over the rights of
2ligns. WValkem J. anmears o regard tha t fact as favorable
to the right of the vprovincial narliament to lsgisliate for
the exclusion of aliens being Chinamen fron unﬁerground
coal nines. The abstinence of the Dominion FParliament
fronm legislating to the [ull Iimit of itslﬁowers, could

\
not have the effect of truﬂﬁferring to any nrbvincial
legzislature the legisla ive mower which had been a331gn°d

B
ta the Donmin
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o

Sec. 91 of the act of 1887.°
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In one case it was endeavored to show that an Act
of the Ontario Legislature which nrovidad penaities for the

lzation of its v»rovisions was really apn infringerent of

vi

o

[\

he exclusive nower which the Dominion has cover crininal

‘D.a
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law by 22 of Sec. 82. Sirest J. in his dissentin snt

(‘-l
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judzn

which was follogdwed by the Court of Anveal reversing the

By

decision of the Queen's Bench Division ill
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ust ra es th

method of ingquiry -to be-

"I do nOtlsaytthat

but it clears the ground of the initial difficulty anad

e

"leaves it open to us to consider the real character of the

legzislation which is attacked, that 7eg¢slatlon oelng hin"
the letter of the nowers of the legislature under the

con5u1tuu10na1 Act. Is it an Act constituting 2 new crime

for the wurnose of punishing thzt crime in the interest of
public morality? ”r is it =2n Act for th2 regulation of the
dealings and rights of cheese maXers znd their »atrons, .

with »unishm~ant innosed Zor the nreoiection of the f{oener?

If it is ‘o be found to come under the Tormer head, I

e I o
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is its true cbject, intention and character.”
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Tt zust be Xevpt in miznd too t ct may have two

aspects and that "subjects which in one asnect and for one

v
a

nurnose £all within sec. 92 nmay in oth-r aspect and for

another purnose fall within section 21."

A word should be szid as to2 what Zzerizsn calls the

14 .‘
curious power given to the Dominion Executive to disallow

- ‘ - - B . |
Provincial Acts. It is now a2miited beyond disnute that the
vower of confirming or disallowing Provincizl Acts has been
fixed by law absolutely and exclusively in the Governor

General in council. "The vpower of the Governor Gemeral in

council to disallow a Provincizl Act is as absolute as the

_mower of the Crown to disallow a Dominion Act and is

"

in every case to be the result of the exercise of a sound

,

discration and for which exercise of discretion the

f=ds

Executive Council for the time being is in either case to be

resnansible as for other acts of executive adrministratiom.

In the first few.years after Confederation it became
neceSsary to settle the cdurse tc be pursued: in consequence

of the large responsibilities devolved uvorn the.gemeral .

government. In 1868 the Minister of Justice 1laid downm

»
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e

certain‘pr aciples of procedure which have been nrettiy

g?ﬁgrally'folzoweq since theﬁ. 2n the receint 65 the acf§'  
"passed in any pro&ince thegE_are inmmediately ?eférred

to the Minister of Justice. He theréupon }enoffs'those

zcts which he cqnsidersnftee from objection o:_any kind

and if his rewort is an-mroved by the Governor Géneral in

council, such annreoval is forthwith cormmunicated to the

et A e b

Brovincial governments. e 2130 nmzkes senzrate renoris on

/]

+thnse zacts which he ceonsider

1. ltogether iliegal an
z. illegal =and unconstitu




3. as/in cases of concurrent 3ur1sd1ct13%, cizshing

with the leziglation of the generzal warliamnent.

fae A, Tt . . : ) A
4 ) A p L 2 F 4. 235 affecting the interestis of the Dominion general.
§z ozz,ﬁ . . _ ,

g y,;y%n—v. Lhe acts may be disallowed within two years and must be

disallewed in their entirety. It has been argued that this
nower of disallowance practically invaded the field

allotted to the Courts but,as the learnzd Chancelior af

. . . the ‘ - . .
Ontario first nointed oué’ffrfs a d4ifference between the

nlane of nolitical and legislative expediency. When the

Dominion disallows a Provincial act it moves simnly in the
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expediency and does not ipterfere in the -
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7ith the plane within which t he ccurts’ omerate.
The tendency has been to adont the same nrinciple with
. regard to Provincial acts that the Imve eria=l Parliarent
adonts. toward Doainidn acts. The'Dominion will not intér~
fere with thé acts unless ihey; are‘cleérly repugnant
to natters of natlonal concern. | -
;ii;, ‘15 F;,‘ : In conclu31on 1t s&cuvd ba n01nted ﬁut that Domlnlonm

leoislation nust not be repugnant to Imjerial legislation '

\

ectlng, he Empifé generally}but in such a case ths Act
yzS-ZguaLI%f”fﬁ' vou*d on’y be v01d to the axtent of the fepugnancy. An

’;‘T’Z‘"ﬁ”.%[ -
5" :7”6'. eminent C

-that Canada is "indevendent fiscally,

., , L
anadlan jurist has recently 1lzid down the thesis ..
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ely, exe-
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cutively. and judiciallv."” The fact remains, however
o 1 ]

v ¥

that the ki?§_is the supreme execuiive authority of the

v A\ 2Pt - Emnire . and has a right to control all legislation cnactﬂd in
haa4¢h4£§%7?}of‘ 2 '
s Cpdlona—,  the name of the ruler. The B. H. A. Act is an Immerial

i Act and it is by virtue of this Act that bath the Donminion

s e A o

Farliament and the Provincial Legisizataresexercise their

nowars. <The simnle truth is this: the legislative ~owers

R tures are supreme and their suthority narancunt when
R Cﬁﬁflﬂﬁu to the jurisdiction aliol 1 3




