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Abstract
In recent years there has been growing concern in liberal democracies over the
legitimacy of accomp:lOdating religious diversity. In particular, the issue of faithbased arbitration - ~s well as the whole of Islamic Sharia law - has come under

public attention with regards to whether religious arbitration can be allowed in
areas of family and personal law. The current project examines the possibility of
faith-based arbitrati~n within liberal democracies. In attempting to do so, a
critical examinatio~ of the relationship between culture and liberalism is
examined. It is argued, alongside the works of Will Kymlicka and Joseph Raz
that liberal theorists! have overlooked or at the very least underappreciated the
contributing role of culture to individuals' pursuit of the good. More importantly,
if culture is to be understood as playing a significant role in regards to individual
ends, then· there will ibe a need to go further than just tolerating different cultures.
What may be required is state support of different cultures within the liberal
framework. However, given the importance of recognizing and supporting
cultural practices, th~re still remains a need to ensure that the practices fall within
liberal parameters. fIence, it is further argued that liberal checks and balances
need to be met in orc1ler for cultural practices to be supported. In particular, both
the harm principle and the principle of autonomy need to be met if practices are to
be given the status of 'moral acceptability'. Along with examining the role of
culture within libera~ism, other areas of liberalism are examined. Most notably,
the role of autonomy within liberalism is investigated as well as some of the
difficulties associated with the principle of state neutrality.
I
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Chapter 1:
Cutting the Multicultural Fat
Cultural dif:/ferences and the growing need to recognize and accommodate such
differences are motnting problems for liberal democratic societies.

However, these

particular worries concerning cultural accommodation are nothing new. In fact, when
,

mass immigration topk place in the West in the 20th century (from various ethnic groups),
worries concerning now the state woulld deal with the growing cultural diversity was on
the minds of many. Xhe general feeling at the time was that in order to achieve political,
social and economic istability, Canada and the United States ought to adopt what came to
be known as the 'Anglo-conformity' model (or assimilationist model). The expectation
was simple, 'prior to Ithe 1960's, immigrants to [Australia, Canada and the United States]
were expected to shed, their distinctive heritage and assimilate entirely to existing culltural
norms.,1 The policy was stringent and went as far as denying some groups state entry if
it was felt that the gtoup was unassimilable. Australia for instance adopted a 'whites
only' policy, while Canada denied entry to Chinese immigrants for similar underlying
reasons. It was genuinely believed and argued that for the purposes of social stability, all
individuals should be 'assimilated into one culture and hence the state - in pursuing one
cultural tradition - would have little to worry about concerning group rights. Joseph Raz
emphasizes that such an outlook on social diversity is the outcome of nationalist thinking

1 Kymlicka,

Will. Multicultural Citizenship (hereafter MC), p. 14, my emphasis.
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which adhered to the belief that 'only common ethnicity, common language, and a
common culture can, constitute the cement which bonds a political community. ,2
However, the idea of assimilating individuals into a single culture proved to be
both illiberal and i:q.sensitive to cultural identity. Firstly, an individual's language of
origin, religious bdiefs, values and fundamental commitments cannot be completely
shelved for other (sdmetimes conflicting) values and beliefs. A practicing Muslim, Jew
or Hindu, for examp]e, cannot be expected to adopt Christian values in order to fit in with
society; such a demand comes at too high of a price to those individuals. In addition, one
of the key aims of political liberalism is to attempt to free individuals from having to
adopt a particular cohception of the good. In fact, individuals are encouraged to pursue
their own conception of the good - as long as in doing so they do not violate the rights of
I

others. It is very evident that the assimilationist model is aimed at enforcing one specific
I

conception of the go Old life on all individuals.
It was not long before group pressure created difficulties for the AngloConformity model, and as Kymlicka points out, beginning in the 1970's, Australia,
Canada, and the United States succumbed to group pressures and rejected the
assimilationist model' altogether. Instead they opted for a 'more tolerant and pluralistic
policy which allow[eq] and indeed encourage [ed] immigrants to maintain various aspects
of their ethnic heritagJ.,3
The first state ito adopt a policy that aimed at accomplishing the above goal was
Canada. In 1971, Prime Minister Pierre Trudeau introduced the Multiculturalism Policy.
2

3

Raz, Joseph, MU!lticulturalism, p. 195.
Kymlicka, Me, p. 14
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The aim of the policy was in part to allow 'people who wish to maintain and express their
ethnic or religious lidentity [to] be free to do so without fear of dliscrimination or
stigmatization within! the larger society - they should not have to hide or abandon their
ethnic identity in order to participate in society' .4 I say that the aim of the policy was in part
to . allow ethnic and! religious expression because the policy still had a strong solid
foundation in the libetal value of indlividual autonomy. Trudeau stressed in his introduction
of the Multiculturalism. Policy that each individual was to remain free in deciding how 'they
wish[ed] to maintain $1 inherited ethnic or religious identity, and to what extent they wish to
challenge or reject thei practices associated with their inherited group membership.' (ibid) It
was not the case that I ethnic and religious values were to be recognized and upheld at all
costs, but the option ,of pursuing such inherited traditions was now a possibility for all
members of the state. In other words, individuals were free to express their identity but
I

were equally free to reject it. Canada's strong adherence to such liberal values as autonomy,
expression, and equality would not allow any individuals to be forced to adopt a particular
conception of the good against their will. It seemed at the time that the multicultural policy
,
I

took into consideration both the importance of cultural identity and the autonomy of the
indlividual. As we shall see later on; the tension between the expression of ones ethnic or
religious identity and I indlividual autonomy is not that easily diffused by multicultural
politics.

4 Trudeau, Pierre 1(1971) "Statement to the House of Commons on Multiculturalism", House of
Commons, Official Report of Debates, 28th Parliament, 3rd Session, 8 October 1971, pp. 8545-46.
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multiculturalism - as a state policy - enjoyed initial success and it

I

would not be long before Canada would assume a leadership role in the development of
the multicultural

(~r

accommodationist) model.

The success of this policy would

continue for some ti!me, with several other European states following Canada's example.
The implementation. of Multicultural policy became a new solution to the old problem of
diversity. However" new problems would arise for the politics of multiculturalism. Not
everyone had success with either implementing or maintaining a multicultural
atmosphere. Several' European Union states (France and Amsterdam for example) are
now beginning to reverse their multicultural policies because of the ethnic separatism that
it has created within their borders. Even in Canada, where (fortunately) multiculturalism
has not led to ethnic separatism, issues have consistently come up concerning Canada and
its treatment of ethni~, religious, and linguistic minorities. Therefore, I believe it is
worthwhile to introduce and look at the politics of multiculturalism, specifically within
the liberal democrati<t: system of Canada, and to elaborate on some of the general issues
facing this model in Canada today.
,

I should note. however, that the concern with multiculturalism in this project is
concentrated on a donceptual analysis of multiculturalism and not necessarily the
procedural aspect. Ql.flestions of policy (e.g. affirmative action) are not the prime concern
of this project; instead conceptual questions regarding the actual framework are
examined.

Hence, when reading this project one should bear in mind that questions

concerrung what a multicultural state is, what constitutes a group right, what role
autonomy plays withiIilliberalism and so forth will be the issues addressed.

4
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Multiculturalism: What is a Multicultural State?

Denise Reauime once wrote that the 'challenge of multiculturalism is that of
negotiating the relationship between two or more normative systems within a political
unit.'S Reaume is correct in noting that a multicultural society is one where two or more
normative systems are at play, yet more can be said about the different types of normative
frameworks that are available within a multicultural society.

According to Will

Kymlicka in Multicultural Citizenship, a state can be multicultural in two distinct ways.
The first is by way (i)f being multinational. By this, Kymlicka intends that a state may
contain within itsellf more than one nation, where nation refers to 'a historical
community, more dr less institutionally complete, occupying a given territory or
homeland, sharing a: distinct language and culture.' 6 The states which contain· several
distinct nations within their border are no longer considered nation states but multinational states. Cana4a is one such example because it consists of three distinct nations;
the Aboriginal, Frandophone and the Anglophone. The idea here is that each of these
nations have - what

~ymlicka

calls - their own societal cultures. By 'societal culture'

Kymlicka intends 'a culture which provides its members with meaningful ways of life
across -the full range of human activities, including social, educational, religious,
I

recreational, and economic life, encompassing both public and private spheres.' 7 Societal
cultures and the signilficance they play in the argument for autonomy and group rights
will be discussed in more detail in subsequent chapters. For the meantime, it can be said

5
6

Reaume, Denise, Legal Multiculturalism from the Bottom-Up, p. 185.

MC, p. II.
7MC, p. 76.

'
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that in multinational states, the challenge of multiculturalism is the reconciliation of
several national normative systems within one political unit.
Thus far,

th~s

is in line with Reaum.e's above analysis; however, this is not the

only way in which' a state can be considered multicultural. The second way cultural
pluralism is achieved is by immigration.

When a state accepts a large number of

immigrants (both individuals and family units) into their state, the state can be described
as being 'polyethnic.,g Polyethnicity refers to a state that contains a large number of
ethnic, religious, and linguistic groups. This crucial distinction between national groups

and polyethnic groups will warrant a separate treatment of group rights issues. In
relation to the former, arguments are usually forwarded in favor of some self-governing
rights. Meanwhile, the latter groups are expected - to some extent - to uproot themselves
in the new society that they have voluntarily decided tojoin. In other words, the national
group usually attempts to argue for group rights by requesting exclusion from the main
culture, while the po[yethnic groups aim at inclusion but also attempt to secure certain
exemptions from mainstream laws and practices that interfere with their ethnic or
religious identity.
The intent of the current project is to deal with the polyethnic side of
multiculturalism. Therefore, while both types of groups do fit in with Reaume's analysis,
and both present the challenge of trying to reconcile several normative frameworks in one
political unit, the main interest will be on the normative framework of polyethnic groups

8 While Will Kynilicka applies this term, the term is originally coined by Canadian historian
William McNeill. See 'Th~ Rise of the West: A History of the Human Community'
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and the challenge off reconciling them within the liberal democratic framework of western
society.
Polyethnic Rights: 'Two Main Problems

Now it is

ti~e

to turn, briefly, to some of the general difficulties facing the

accommodationist model in relation to polyethnic group rights (hereafter just group
rights). I should poiht out that much like the above analysis concerning the breakdown of
multiculturalism, something similar can be said about the issues facing the
multiculturalist model. The reason I take this breakdown of issues to be important is
because the field of multiculturalism is vast and one can easily become caught up in its
web. To focus just an multiculturalism would be to focus on anything and everything to
do with groups, regardless if it pertains to feminism, nationalism, or polyethnicity.
Hence, it is useful

t~

narrow the topic of this paper to not just polyethnic-type group

rights but also to one pfthemain issues facing this model today.
Two further inter-related problems can be identified in relation to group rights,
when examining the accommodationist model.
difficulties.

The first relates to intra-group

This issue is one that a wide variety of academics have discussed and

attempted to deal with in one way or another. The dilemma of intra-group conflict is
captured nicely by what Ayelet Shachar calls the paradox ofmulticultural vulnerability;

Multiculturalism presents a problem, however, when state accommodation policies
intended to mitigate the power differential between groups end up reinforcing power
hierarchies within them. This phenomenon points to the troubling fact that some
categories of at-risk group members are being asked to shoulder a disproportionate
share of the cosits of multiculturalism. Under such conditions, well-meaning
accommodations by the state may leave certain group members vulnerable to
maltreatment within the group, and may in effect, work to reinforce some of the

7
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most hierarchical elements of a culture. I call this phenomenon the paradox of
multicultural vulnerabilitY.

The paradox resides in the effect that group rights have on individual members.
There is something paradoxical about accommodating group rights that enhance the
group members' identity, but simultaneously injure members of the same group sometimes even the very same member. A very similar issue is addressed by Susan Okin
in her essay concerning multiculturalism and its effect on women.1O Her main argument
questions whether group rights accommodation reinforces gender inequalities within
culture and society. Okin concludes that such (unequal) power structures are indeed
reinforced in multicultural theory. Les Green also eludes to a similar point in his article
'Internal Minorities and their Rights' 11, where he points out that while 'we acknowledge
the rights of minorities in order to protect some of their urgent interests ... [we should
remember that] these minority groups are rarely homogenous; they often contain other
minorities. ,12 Essentially there is a tension within liberal theory between the need to
protect individual freedom and autonomy with that of accommodating cultural practices
which may be harmful to members of the same group.

In other words, there is a

difficulty with both affirming some groups identity (by way of accommodating some
social practice) and simultaneously injuring members of the same group by restricting
their personal freedom and autonomy.

Shachar, Ayelet. On Citizenship and Multicultural Vulnerability, p. 65.
akin, Susan. Is Multiculturalism Bad for Women?
II Green, Leslie. 'Internal Minorities and their Rights' in The Rights of Minority Cultures (ed)
Will Kymlicka, p. 257-274.
12 Green, Leslie, p. 257.
9

10
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This scenario is even more complicated when the vulnerable members are
underage children who cannot make decisions on their own.

One of the landmark

American cases which brought this issue to the forefront was Wisconsin v. Yoder i3 , where
a clash occurred 'between a Wisconsin state law, which required school attendance until
age sixteen, and the Old Order Amish community, which claimed that high school
attendance was contrary to their religion. ,14 This case split liberals down the line. On the
one hand, some liberals argued that the state should make exemptions for particular
religious practices and ways of life and that part of accommodation is toleration. On the
other hand, Yoder 'has been attacked by liberals on the grounds that allowing the Amish
parents to prevail risks undermining the development of autonomy in Amish children.' 15
Here, again, one can spot the difficulty that Shachar is attempting to forward in her paper,
which is the paradox that occurs when the promotion of a group right interest comes at
the cost of individual members within the group. I agree that this is an important issue
that has arisen in multicultural politics. As Yoder helps illustrate, the problem of securing
group rights without violating the autonomy of the members belonging to such groups is
an issue that has surrounded multicultural politics for years on end. The aim of satisfying

13 This is one of the earliest cases to attempt to recognize and accommodate a minority group.
There have been similar issues raised concerning the underage children of Jehova witnesses whom depend
on their parents to make medical decisions. Issues arise whether life-saving medical procedures can be
rejected on behalf of the children by their parents on grounds of religious beliefs. For example, should a
life saving blood transfusion be denied to children of Jehova witnesses.
14 Galston, William. Two Concepts of Liberalism, p. 516.
15 Galston, p. 517.
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both group requests! and liberalism's commitment to autonomy, as we shall see, is an
issue that is always ltovering in the background of multicultural politics. 16
However, another issue can be found in multicultural politics that is also worth
noting. This is the problem of inter-group relations, which refers to the effect that the
accommodation model has between groups.

As Ayelet Shachar rightly notes, 'both

I

advocates

and

critics

of multiculturalism have

recognized the potential in

accommodationist p@licies to undermine the social unity of already diverse politics,I7.
Group rights issues tan help initiate conflicts between groups; it can place groups in a
competitive sphere where they find themselves lobbying for the limited government
funds for cultural promotion.

Brian Barry, one of the foremost opponents of

multicultural politics; similarly argues that

'the politics of difference I8 is a formula for

manufacturing conflitt, because it rewards the groups that can most effectively mobilize
to make claims on. the polity, or at any rate it rewards ethnocultural political
entrepreneurs who

~an

exploit its p01tential for their own ends by mobilizing a

constituency around at set of sectional demand.' 19
In addition to putting minority groups in a competitive sphere, there will also be a
problem concerning tlhe state and its selectivity in cultural promotion. Not all cultural
ways of life will be promoted by the state - especially those that are considered illiberal
16 I do not want tq claim that this problem is completely avoided. This issue will come to the
forefront any time a state &ffrrms the right to a group to govern over their members on community matters.
I hope that I have not given the impression that this problem can be completely ignored in multicultural
politics.
17 Shachar, p. 64.
18 Note to the rea4er that Multicultural politics in the literature is sometimes referred to as either
'the politics of difference' pr the 'politics of recognition' . These terms come from the heavily influential
paper on Multiculturalism by Charles Taylor 'Multiculturalism: The Politics ofRe.cognition'.
19 Barry, Brian. dulture and Equality, p. 21.
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I

forms of practices {e.g. forced marriage at a young age, not allowing women to vote).
However, such a negation of cultural practices does not come easily. As Canadian
diversity grows, and minority groups increase in members - more demands will be made
by groups in relation to not only having their cultural and religious standards accepted but
also to be allowed tp conduct their own affairs in accordance with their own standards.
This will create inter-group tensions within society - primarily between that of the state
and the demanding minority groups. For this reason, I believe this makes group-rights
promotion an intere$ting area in multicultural politics because it raises two motivating
questiOJ1S: To what· extent, can newcomers demand acceptance of their cultural and
religious standards? Moreover, to what extent do we give groups the rights to conduct
their own affairs in accordance with their own way of life? I believe that the answer to
these two questions

~ill

be important if we are to try to understand the problem of inter-

group relations.
Following in ]ine with the previous section concerning the two aspects of
multiculturalism, I would like to further focus this project on the latter difficulty of
accommodation -

in~er-group

issues.

Moreover, I would like to focus on a recent

controversial issue that occurred in the Canadian context involving the Islamic law of
Sharia and whether

s~ch

a practice ought to be accommodated in Canada. Essentially,

the two questions raised above come through nicely with this recent case. What we have
here is a minority grollP that is in direct conflict with the state because not only do they
want their religious way of life to be accepted, but they have also requested that they be
allowed to conduct sbme of their community affairs by way of their own religious
11
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method and standaItds. Nonetheless, -before drawing on other important questions that
come about from the Sharia issue, I will first outline the Sharia problem and explain why
,

this is a good paradigm case for addressing some of the difficulties that multicultural
politics are facing tolday.
Sharia in Canada

. In the fall of 2003, Syed Mumtaz Ali - a retired Ontario Lawyer - received vast
media and public attention when he made comments regarding the establishment of an
Islamic Institute of Civil Justice (IICJ) which would be aimed at ensuring the practice of
Islamic principles ofJamily and inheritance laws in Ontario. This proposal, which was to
sneak its way in via :the Arbitration Aero - was quickly met with opposition by woman
rights groups, human rights watch and other similar organizations - both Muslim. and
non-Muslim.

For example, the Progressive Muslim Union (PMU), released a statement

issuing their conceJ1i!. over the possible adoption of Muslim principles in matters of
arbitration and that ih general they opposed 'all religious courts and tribunals; be they
Rabbinical or Shariah-based, Catholic or Hindu, and would like to stop the encroachment
of religious law into the judicial system of Canada. ,21
As a respons~I to the frenzy that occurred after Mumtaz Ali's comments, the
Ontario government <1>f Dalton McGuinty assigned former Attorney General of Ontario,

20 The Arbitration Act was introduced in 1991 by the NDP party of Canada in order to help
alleviate some of the exceSsive workloads placed on Ontario courts. At that time, courts were
overwhelmed with numer9us cases, so it was felt that the introduction of a new Arbitration act may help by
way of allowing small commercial companies between the United States and Canada to resolve private
matters without having to go through the court system. This act would also continue to make room for
faith-based arbitration in regards to matters of divorce.
21 Progressive MJslim Union statement available on-line at
http://www .pmuna.org/archives/pmu--'positions_on~current_issues/index. php
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Marion Boyd, with the task of reviewing the Arbitration Act along with the whole of
faith-based arbitrati~n (hereafter Boyd report)?2 One of the more interesting facts that
came from the Boyd report (for the sake of this section) pertains to the actual loophole
that Syed Mumtaz, Ali attempted to exploit by way of the Arbitration Act.

The

Arbitration Act itself was initially proposed 'as a framework for the provision of private
arbitration services" 23 between business and organizational companies in order to
arbitrate private disputes. What Mumtaz Ali was proposing was to use the Arbitration
Act and apply it in tHe same manner as it had been applied by countless other businesses
in Canada.

Therefpre, it was not the fact that the government had amended. or

'introduced any legislation or regulations that allowed the lICl to conduct arbitrations
according to Islamic '!personaI law . . . rather, the structure of the Arbitration Act itself
created this possibi1i~. ,24 Mumtaz Ali was after the introduction of a separate tribunal
that would deal exclu/3ively with Islamic divorce in Ontario by way of Islamic principles
and beliefs. In othel1 words, he wanted to establish a separate family law practice in
Canada that would de~l exclusively with Islamic divorces - a 'Sharia Court'.
The public ol:j.tcry, which quickly followed this proposal, would initially be
against the establishment of any such tribunals by the lICl. The fear expressed by many
was that this might cry ate space for similar abuses against women and children such as

22 In her ISO-page report, Boyd forwarded forty-six recommendations that revolved around
allowing faith~based arbitraFon to continue but n~t without furth~r checks and b~lances o~ the A~b!tration
Act. Boyd wntes 'the Arbitration act should contmue to allow dIsputes to be arbItrated usmg relIgIOUS law,
if the safeguards currently prescribed and recommended by this Review is observed' (Boyd, p. 134). My
intent is not to examine the forty-six recommendations but to highlight that the report did not rule out faithbased arbitration but quite oppositely suggested that it is compatible with Canadian family law practices.
23 Boyd report, p. 51.
24 Boyd report, p. 51.
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those reportedly fOUllld in other countries where Sharia law is practiced - including such
places as Pakistan, 'Iran, Afghanistan, and Nigeria.25 In addition to this, it was also
generally felt by tho~e who opposed the establishment of an Islamic tribunal, that all the
hard work over the rears to secure gender equality and individuall liberty may be lost if
the IICJ was to get its way.
However, what ended up happening at the end was not only the rejection of the
IICJ's proposal but 'the whole of faith-based arbitration became threatened.

Ontario

Premiere, Dalton McGuinty, expressed his decision by stating, "I've come to the
conclusion that the debate has gone on long enough. There will be no Sharia law in
Ontario. There will be no religious arbitration in Ontario. There will be one law for all
Ontarians. ,,26

This was felt, by the Christian-jewish-and Muslim communities as a

complete setback to one of their more celebrated group-rights victories. For long before
1991, religious members had sought out private arbitration on grounds of their religious
beliefs. Community Ileaders hailed such an accommodation of religious diversity as a
great good but now this form of accommodation has come under threat.

Religious

communities felt as though they have lost an integral part of their way of life in Canada.
Guiding Light

So what problpm(s) does the Sharia issue bring to the forefront? Essentially, I
think the issue raises a difficulty for multiculturalism referred to sometimes as the
problem of 'thick

25
26

mu~ticulturalism',

that is the problem of trying to find some form of

Boyd report, p. 3.
Globe and Mail" September li\ 2005. 'McGuinty Government Rules Out Use of Sharia Law' .
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'compromise betwe~n a liberal and an illiberal point of view. ,27 I believe that some of
the more current libe~al theories of minority rights face tremendous difficulty when trying
to deal with non-libfiral groups that do not take autonomy promoting reasons as the core
of their normative

v~ues.

In other words, there is a complex problem for liberal theory

when it attempts t~ deal with minority groups that make claims concerning the
importance of their practices which (while not promoting autonomy), may still have an
intrinsic value for their own members.
The question ;that, I believe, spurs out of the Sharia issue is should faith-based
arbitration be

allowe~

main question is by

in a liberal democratic society? Another way of engaging this

~sking

the following: Can a practice, which may be intrinsically

valuable to its members, be supported in a liberal democracy even though it is not
autonomy respecting?' I want to draw a distinction here between 'autonomy promoting'
and 'autonomy respedting'. The question of interest in this project is whether a group
practice can

b~

tolerated without being autonomy respecting. It is reasonable to think

that a group may engage in practices that do not promote autonomy but very well respect
autonomy by still making room for individual choice within the practice itself. For
instance, when individuals join a group or organization, their individual autonomy may
not be promoted, in th~ sense that they are not allowed to pursue any set of options (since
presumably being part bfthe group dictates certain restrictions); nonetheless, individuals
may still have room tp practice their autonomy within the group. However, this is
different from allowing a practice that does not respect the autonomy of the agent in the

27

Tamir, Yael. 'Two Concepts of Multiculturalism', p. 6
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least bit. So the questions facing this project concern the possibility of allowing practices
that are not autonomy respecting rather than practices that are not autonomy promoting.
This will be a point ~hat will be further explored in the second chapter.
So how can liberal theory account for the demands made by
groups in Canada?
of the 'project.

non~liberal

cultural

it is the investigation of this question that will occupy the remainder

How~ver,

the question cannot be asked in isolation. Along with asking

the above question, :rp.ore will need to be asked about the relationship between liberalism
and culture. For what role can culture play in liberal theory? How important are cultural
and religious preservation for the autonomy of the individual? What role do cul1ture and
religion play in providing individuals with a 'context of choice' and in promoting their
autonomy?

Should we value culture and religion because of the role they play in

individuals lives or are political and legal exemptions based on culture not valid especially when the ptactice conflicts with liberal ideals?
These are some of the questions that I will be looking to in order to guide the
remainder of this project. In order to elaborate on these questions, I will be primarily
drawing upon the works of Will Kymlicka and his liberal theory of minority rights as
presented in Liberalism, Culture and Community and Multicultural Citizenship. It is his
later book,

Multicultu~al

Citizenship, where Kymlicka presents, in finer detail, thle issue

of polyethnic rights and the limitations to their demands. However, it will be important
to also draw upon his, earlier work in order to understand the liberal theory of minority
rights that Kymlicka eventually presents us.

Together, both works are important to

gaining a better undenstanding of Kymlicka's view of liberalism, which, interestingly
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enough, is not comjpletely opposed to collective rights, as traditional liberal theory has
generally been thought to be. However, this should not be prima facie taken to mean that
Kymlicka abandons: important liberal values such as moral individualism, and individual
autonomy.

On the: contrary, he has a deep seeded commitment to liberal values of

autonomy and individual freedom.

Instead, Kymlicka's attempt is to provide a theory of

minority rights withlin the liberal framework that would allow some minority groups a
right to cultural pteservation and hence some possible forms of exemption from
mainstream laws anid practices, while also remaining committed to the core values of
liberalism.
In the next ohapter, I first attempt to retrace Kymlicka's view surrounding the
importance of cultur¢ to the autonomy of the individual. I question the role tltat culture
and religion play in rielation to providing a context of choice for its members, and to what
extent Kymlicka's th¢ory accounts for non-liberal groups. Upon fleshing out Kymlicka's
theory, I then focus my attention on some of the main criticisms launched against his
liberal multiculturali&t view. In particular, I am interested in the egalitarian critique of
liberal multiculturalism as presented and defended by Brian Barry. It is Barry's belief
that Kymlicka

presen~s

us with a theory of minority rights that is suitable for (already)

liberal minorities and does little to help us with non-liberal groups, such as the demands
I

made upon liberal society by religious groups, in particular Muslim groups. I argue that
while Kymlicka's the(i)ry does have its base in liberal autonomy, this does not necessarily
lead to the conclusion that his theory is only applicable to liberal minorities. In the third
chapter, I turn my focias on two main concerns with Kymlicka's theory, as proposed by
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In general, and for reasons he articulates, Barry is not very convinced that

autonomy ought to be the central tenet of liberal theory - a view that is bound on a crash
course with Kymlidka's theory. Furthermore, Barry argues that if autonomy is to be a
central value, then we risk the possibility of violating an-all-too-important liberal
principle - the neutrality principle. In the fourth chapter, I draw upon the works of
Joseph Raz in The Morality of Freedom in order to construct a reply to the two major
criticisms launched :by Brian Barry.

In this chapter, it is my intent to show that Raz

provides us with an intriguing response to both of Barry's concerns. In the final chapter,
I return to the issue of faith-based arbitration with hopes of shedding some light on
whether such a

prac~ice

out to be allowed in liberal democratic societies. By the last

chapter, I hope to have established some good understanding of what the liberal
commitment to autonomy entails, and whether Raz's liberal perfectionism can make
room for faith-based 'arbitration. Ultimately, it will be instructive to learn what we can
from this recent controversial Canadian issue especially as more group rights are
proposed in the 21st

~entury.

How is Canada, in the future, to deal with similar appeals

by other groups? I hope that at the very least, the Sharia issue can become a kind of
guiding light for the roture of multicultural politics.
Before procee<!iing, there is one more issue that needs to be addressed. In a recent
paper presented to the Canadian Council of Muslim Women (CCMW), Kymlicka
forwarded a few observations regarding the Sharia law issue within Canada. In regards
to the Sharia issue, Kymlicka writes:
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Unfortunately, I believe that [the Sharia debate] is in fact a very poor test case for these
larger debates. Th~ reality is that the opportunity made available for faith-based arbitration
under Ontario's Arbitration Act has almost nothing to do with multiculturalism ...
In sum, I believe that there are two conversations being run together in the current public
debate about Shari~ tribunals. One conversation concerns the role of private arbitration as a
tool for providing pitizens with more affordable and accessible (and less adversarial) forms
of dispute resolut~on ...The second conversation concerns the link between Islam and
liberal multiculturalism, and whether we can sustain a consensus on liberal
multiculturalism i~ a context where Muslim communities are growing and increasingly
politicized. Will qanadians extend to Muslims the same trust they have shown to other
multicultural accommodations, and if so, will Muslim leaders and
minorities in providing
I
organizations acknpwledge the liberal foundations (and limits) of these accommodations?

28

Kymlicka argues th:ltt the case concerning faith-based arbitration and the multicultural
framework is not the 'test case' that Canadian society has been waiting for but is instead
a mix up of two separate conversations. For the most part, I do not think that Kymlicka is
necessarily wrong on this point but I think his point can be viewed in tvvo separate ways.
On a procedural level, that is when discussing policy and forms, I believe Kymlicka's
point can be granted.. Perhaps procedurally we are running two conversations together -

in that, we are discus$ing an arbitration act and the multiculturalist policy as though they
are the same policy.

Fair enough.

However, I think this is much different than

suggesting that faith-~ased arbitration has almost nothing to do with multiculturalism
altogether. On the cohtrary, from a conceptual level, I believe the Sharia issue brings to
the forefront many of ,the issues facing multicultural theories today. Such issues include
I

accommodation rights, individual vs. group rights, liberal and non-liberal theoretical
outlooks and so forth. So it should be noted that while I do agree with Kymlicka that the
Arbitration issue may be misleading on a procedural level, I want to still maintain that it

28

Kymlicka, 'Testing the Bounds of Liberal Multiculturalism?'

19

M.A. Thesis - Mohmnad AI-Hakim

McMaster - Philosophy

is conceptually rich: with much in it to reveal some of the most important difficulties
facing multiculturaliism today.
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CHAPTER 2:
Culture, Liberalism and Kymlicka
What is the I1elationship between culture29 and freedom within Kymlicka's liberal
framework and what implications arise out of such a conception? Up until recent years,
liberal theorists have offered little in their work about the relationship, if any, between
culture and freedom. Perhaps this is the case because the notion of 'culture' has no place
within a theory that !primarily concerns itself with the relationship between individuals
and their state. Rawls, for instance, never explicitly argued for culture as a primary
good. 3D Now, this is.not to say that Rawls had no concern with culture but rather he did
not place any high importance on the idea itself. Put differently, while there may be
nothing about culture to make it inconsistent with liberalism, it also seems as though
there is nothing speCial about it to make it significantly valuable as well.
disregard of culture

s~ems

Liberal

then to suggest that it plays little to no role with respect to

individuals and their ability to choose and revise their own ends and conception of the
good. However, is it possible to understand culture in a way that would make it valuable
for liberalism instead !of merely consistent with it? In addition, if an argument can be
made, such as to suggest that culture is fundamentally important for liberalism, then what
type of culture do we ,need? Will only liberal cultures suffice for freedom or do other
cultures count as well?

I will be explicitly defining the term culture in the next section, for the time being I am using the
word in the most general se*se.
30 See Liberalism, Community and Culture, p. 166 ' while culture is therefore a crucial component
of Rawls's own argument for liberty, he never includes cultural membership as one of the primary goods
with which justice is concerned'
29
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It is the intent of this chapter to sketch, in detail, Will Kymlicka's notion of
culture as it relates tb freedom (with a special emphasis on the role he believes it to play
in justifying a libentl theory of minority rights). Part of this exploration of Kymlicka's
view will include

~rawing

out some of the difficulties that arise from his theory in

relation to non-liberal minority practices. As may be recalled, the purpose of this project
is to examine different liberal responses to non-liberal groups, who despite the liberal
framework of the state they inhabit, stiU continue to demand recognition of non-liberal
practices which they view as integral and intrinsically valuable to their community.
In what follows, I will first explain Kymlicka's theory; my focus will be on his
notion of 'societal culture' and the way it provides individuals with a 'context of choice'.
It is important to keep in mind that Kymlicka's concern is not just with providing us with

reasons for accepting the idea of culture within liberalism but rather to show that
'freedom is intimately linked with and dependent on culture. ,31 Upon fleshing out some
of Kymlicka's views, I will then draw out the implications of his theory in relation to
non-liberal groups. Most notably, I want to take notice of Brian Barry's criticism of
liberalism and autonomy as he presents it in Culture and Equality.

This criticism

warrants attention for a.t least two reasons. It attacks the core of Kymlicka's theory, and
I

second, it opens the door to a wider debate between neutral liberals and perfectionist
liberals - however, this will be the concern of the third chapter. 32 For now, the criticism

31

Me, p. 75.

32 For the time beipg, and in the most general sense, the distinction between these two ideas is as
follows; under liberal perfe¢tionist ideals (such as those found in both Raz and Kymlicka), proponents
argue that the state has a duty to promote 1I:he cultures which in turn promote or enhance autonomy. The
view of liberal neutrals, on the other hand, advocate that the state ought to remain neutral in its promotion
regarding the many conceptions of the good - in that the state ought not to favor one conception over the
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with which I will be' dealing in this chapter is a more specific problem concerning the role
of autonomy in Kymlicka's theory. As we shall see, some commentators ofKymlicka's
work present him as somewhat 'autonomy addicted', by which I mean that he is only
concerned with culture (and social practices) in so far as they enhance one's autonomy
and as an apparent consequence Kymlicka is charged with only supporting those
practices in society which enhance our autonomy. I will argue that such a view is a
mischaracterization of Kymlicka's project, and that such an outlook takes the role of
autonomy much further than Kymlicka wants to take it. Furthermore, I will also argue
that within Kymlicka!,s theory there is room for non-liberal practices, but not without the
upholding of at least bne special condition. However, I must first turn my attention to the
issue of culture and flieedom, as presented and defended by Will Kymlicka.
I

Kymlicka Freedom and the 'Culture' that brings it

Thus far, I have used the term 'culture' without properly defining it within
Kymlicka's liberal

th~ory

of minority rights. Kymlicka is aware that the term is fairly

broad and can encompass almost any group of individuals, ranging from social groups
(e.g. gay culture) to nationalistic groups (e.g. German nationals). Hence, he limits his
application of culture to what he calls 'societal culture', which he defines as a culture
which 'provides its members with meaningful ways of life across the full range of human
activities, including social, educational, religious, recreational, and economic life,
encompassing both pt).blic and private spheres. These cultures tend to be territorially

other. I believe that there is quite a considerable overlap between this area ofpoIitical thought and some of
the questions guiding this project concerning non-liberal practices, state promotion, and liberalism.
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concentrated, and based on a shared language. ,33 However, a little more needs to be said
about societal cultures. For one, they involve 'common institutions and practices'. It is
not enough to say that societal cultures revolve around a shared language. They penetrate
every level of social· life, including the media, schools, and the economy. Second, and
this ties in with the first point, societal cutltures 'did not always exist, and their creation is
[thought to be] intimately linked with the process of modernization.' This refers to the
need of modem states to have a common culture, one that includes a standardized
language that is 'embbdied in common economic, political and educational institutions. ,34
This is thought to be instrumental for a number of reasons, most notably for the success
of a modem economy~ the establishment of a common identity, and for reasons pertaining
to the 'modem commitment to equality and opportunity. ,35
Having said this, there are a few things I would like to further draw from the
conception of societal culture in order to flesh out some of its implications. First, how
does it relate to polyethnic groups? More specifically, how can we make sense of a
societal culture that c(]mtains a wide range of ethnically diverse groups without invoking
an assimilationist type model? It seems, from what has just been noted about societal
cultures, that modem states may need to assimilate individuals if they are to have a
flourishing economy" a common identity and so on.

Second, how is the notion of

freedom to be understood in Kymlicka's theory? Finally, what is the connection between

Me, p. 76.
Me, p. 76.
35 Me, p. 77.
33

34
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culture and freedom for Kymllicka and does this establish a case for valuing culture
within liberalism?
How do Societal Cultures Relate to Polyethnic Groups?

From the outset, I think, Kymlicka's societal culture risks the chance of being
mistaken for some type of assimilationist ideal, one that places emphasis on assimilating
individuals for state interest reasons. Such reasons might include economic prosperity,
reduction of civil strife, fulfilling a nationalist agenda and so on. I want to briefly argue
in this section that such a view would be a mistaken assumption of Kymlicka's intent. 36
Even though it may be granted that polyethnic groups do not have the language,
territorial concentration or institutes to enjoy their own societal culture that does not
mean they do not have a societal culture, it just means that they require the dominant
societal culture of their state to provide them with the meaningful options that societal
culture aims to provride.

Immigrants, in other words, are expected to integrate into

society, and not set up their own societal culture separate to the one that already exists.
As Kymlicka points out, 'commitment to 'multiculturalism' or 'polyethnicity' is a shift in

how immigrants integrate into the dominant culture, not whether they integrate. ,37 This
makes a good amount of sense. However, the idea that immigrants do not have a right to
re-create their own societal culture should not amount to or be confused with the idea of
assimilating minorities into a dominant culture. On the contrary, Kymlicka points out
36 Let me fIrst note that national minorities, under this defmition of culture, would have their own
distinct societal culture that would provide its own members with a meaningful range of human activities.
Aboriginals, in other words, have the language, territorial concentration, and institutes to provide their
members with the resources they need to lead a meaningful life. Unfortunately, the national minorities and
their societal culture side of the debate will not be discussed in this chapter for reasons articulated in the
fIrst chapter, mainly that thfs project is concenied with the issue of polyethnic rights.
37 Me, p. 78, aUth0rS italics.
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that since there is a rejection of the idea of 'enabling immigrants to re-create their societal
cultures, then we must address the issue of how to ensure that the mainstream culture is
hospitable to immigrants, and to the expression of their ethnic differences. Integration is
a two-way process - it requires the mainstream society to adapt itself to immigrants, just
as immigrants must adapt to the mainstream. ,38
This idea of ~two-way integration' invokes an accommodationist view rather than
an assimilationist on(;!, that is, it does not require citizens to shed their cultural heritage in
order to participate in the public sphere. There is no longer any overall aim on behalf of
the government to force immigrants to shed their entire heritage in order to participate in
the dominant societal culture, but instead the two-way integration requires the institutes
to add more options within their already existing establishments in order to accommodate
the growing diversity, This, Kymlicka argues, is important because immigrants can now
'contribute new options and perspectives to the larger [societal] culture, making it richer
and more diverse. ,39 ~f anything, this adds to his use of the idea of societal cultures - for
it precisely provides more options. In addition to contributing new options within the
already existing socia[ institutes, there is nothing to rule out the construction of (some)
new institutes which hold a great value to their members. What I have in mind here is
something like religici)Us institutes.

There is no demand, for example, that churches

operate as Mosque's' on Friday's in order to accommodate practicing Muslims.

A

societal culture is open to the idea of separate societal institutes. Whether such institutes
want to conduct their affairs in their own (say) language then the option would be
38
39

MC, p. 96.
MC, p. 78-9.
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available. And equally so, if such institutes wanted to use the common language of the
state to conduct their affairs then this too would be possible- in fact pursuing such an
option has its benefits, such as widening the religious practice to outsiders. For instance,
the Friday's Khotba (or sermon) in Mosques is almost always presented in English in
hopes of not only rejaching the new generation of Canadian Muslims who have either
been born in Canada or have resided in Canada for many years, but also in hope of
reaching a new group of individuals who might be interested in the religious faith.
Ideally, this is all part of providing more options for all members of the state. There is
nothing to rule out tfu.e re-creation of parts of immigrant's societal cultures, especially
those that playa significant role for their members.
I hope to have cleared up any misconceptions that societal cultures force us hack
into an assimilationist type model. While Kymlicka does promote a form of common
culture, there is nothiij.g in the idea itself to make it hostile to immigrant groups. They
too can engage in the societal culture without having to completely bracket their
distinctive heritage.
So far, a case has been made for the contributing role of culture in providing a set
of choices. However, this has yet to amount to any reasons as to why a societal culture
provides us with 'meaningful' choices. What connection is there between societal culture
and liberal values? More importantly, what are the liberal values that Kymlicka adopts
and how does societal culture fit in with it? This is the second question, which concerns
the notion of freedom in Kymlicka's theory.

27

M.A. Thesis - Mohamad AI-Hakim

McMaster - Philosophy

Liberal Freedom
Throughout Multicultural Citizenship, Kymlicka is not shy about what he takes to
be the defining

fe~ture

of liberalism, which ultimately boils down to individual

autonomy,40 which entails an individual's right to adopt their own conception of the
good, and to further be allowed to revise any such conception. 'The defining feature of
liberalism is that it a$cribes certain fundamental freedoms to each individual ... it grants
people a very wide :freedom of choice in terms of how they lead their lives. It allows
people to choose a conception of the good life, and then allows them to reconsider that
decision. ,41 The crucial aspect of people leading a good life, for Kymlicka, is not only in
being able to adopt one's own conception of the good but in the ability to revise one's
own ends in light ofrtew information or in light of new desirability to change one's own
conception of the good. 'It is all too easy to reduce individual liberty to the freedom to
pursue one's conceptibn of the good. But in fact much of what is distinctive to a liberal
state concerns the forming and revising of people's conceptions of the good, rather than
the pursuit of those conceptions one's chosen.'42

I would like t@ touch on this point because it is crucial for understanding the
grounds of Kymlicka'si interest in attempting to show that culture is of great significance
to liberal theory. Kymlicka's core concern in liberal theory is the individual's ability to
lead a good life. This iis hardly a break from classical liberal theorists. I think it is safe to
say that the majority <!>f (if not all) liberals have at their core the interest of allowing
40 See chapter 8 in Multicultural Citizenship, Kymlicka strongly critiques any grounds that
liberalism should be based primarily on toleration, but instead argues that autonomy is more valuable
because it not only ensures equality between different groups, but it also ensures freedom within groups .
41 MC,p. 80.
42MC, p. 82.
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individuals to pursue their own: ends as long as in doing so they do not violate the rights
of others (e.g. by not violating something like Mill's Hann Principle).

However,

Kymlicka's further concern is providing us with grounds as to why culture is of crucial
importance to liberalism, given that we are ultimately concerned with individuals and
their pursuit of the good.
Kymlicka's fiKation with the good life leads him to propose two preconditions for
leading such a life. The first is that individuals must lead their lives from within. By
this, Kymlicka intends that only individuals themselves can choose actions which are in
accordance with their own beliefs about values. The catch here is that in order to do this,
individuals will require the 'resources and liberties to lead their lives in accordance with
their beliefs about value. ,43 The second precondition to leading a good life is that
individuals must be free to question their beliefs 'in light of whatever information,
examples, and argum:ents our culture can provide.'(ibid) To make this precondition
possible, individuals will need to acquire the skills and awareness of other conceptions of
the good in order to evaluate their own, or even to abandon their own for ailother
conception that they 1iIlay feel more in tune with. It is important to stress here that
individuals do not need to revise or even question their own ends; however, what is
required is that the option to do so be genuinely available. And, for Kymlicka at least, it
is 'important to stress that a liberal society is concerned with both of these
preconditions,44 equally, which is why he is so keen on defming liberalism as requiring

43
44

MC, p. 8l.
MC, p. 81-2.
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not merely the choosing of our conception of the good but also the ability to revise such
ends.
So if liberalism should be concerned with the autonomy of the individual to
choose and revise their own ends, and if culture provides us with a set of choices, then
what is the connection between liberalism and culture?
Kymlicka's 'Context of Choice' and Raz's 'Horizon of Opportnnities,45
Having put forth the above two preconditions for leading a good life, the door
becomes open for Kymlicka to make his connection between societal culture, autonomy,
and liberalism. Given that the 'predominant liberal conception of individual freedom,46
is concerned with a1l0wing individuals to lead their lives from within and in having the
opportunity to revise their chosen ends, then the freedom to do so will require the
availability of options.

If freedom depends on options, then 'the next stage in the

argument shows that ([)ptions presuppose a culture.'

47

Both Kymlicka and Raz advocate

the view that having' a culture (which is the idea of having a shared vocabulary and
meaning in all levels of society) is essential if our options are to be meaningful to us.
Both Kymlicka and Raz explain:
Put simply, freedom involves making choices amongst various options, and our societal
culture not only provides these options, but also makes them meaningful to us ... and to
have a belief about th,e value of a practice is, in the first instance, a matter of understanding
the meanings attached to it by our culture ....to understand the meaning of social practices,
therefore, requires understanding this 'shared vocabulary' - that is, understanding the

4S In this section, I plan to draw from both Kymlicka and Raz. Both individuals present a similar
argument for the value of culture within liberalism. I am not interested in discerning who came first,
KymIicka or Raz, but only interested in pointing out that both authors advocate a similar argument.
46MC, p. 82.
47 Raz, Joseph. MlllticulturaIism: A Liberal Perspective, p. 176.
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language and history that constitutes that vocabulary . . . understanding these cultural
narratives is a precondition of making intelligent judgments about how to lead our lives. 48
Only through being socialized in a culture can one tap the options which give life a
meaning. By and large, one's cultural membership determines the horizon of one's
opportunities, of what one may become, or (if one is older) what one might have been.•
.this case is a liberal case, for it emphasizes the role of cultures as preconditions for, and a
factor which gives shape and content to, individual freedom. 49

Now when one comes back to Kymlicka's original proposition concerning freedom's
intimate link with and dependence on culture,50 one can begin to make more sense of
Kymlicka's position. For according to Kymlicka, societal culture provides us with a
'context of choice', much like Raz's conception of culture gives us a 'horizon of
opportunities'. Both of these thinkers make a strong, plausible case for the importance of
culture within the liberal framework, and I think both make a successful argument as to
why culture ought to be so important.
Furthermore,as stated near the beginning of this chapter, Rawls never included
cultural membership ~n his list of primary goods - that is; he did not think that it was one
of the goods that wOl,[ld be agreed upon by the" parties in the original position. But now
that Kymlicka has shown that culture is a precondition to enabling us to having options
and a context of choiqe, he confidently goes on to say that 'Rawls's own argument for the
importance of liberty as a primary good is also an argument for the importance of cultural
membership as a primary good. ,51

For how else can we exercise our liberty and

autonomy if we do not have a culture that makes such options not only possible but also
meaningful?
48
49
50
51

MC, p. 83.
Raz, MulticultuI1alism: A Liberal Perspective, p. 177-8.
MC, p. 75.
Kymlicka, Liberalism, Community, Culture, pg. 166.
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As Kymlic1ca concludes, 'the connection between individual choice and culture
provides the first step towards a distinctively liberal defense of certain groupdifferentiated rights. For meaningful individual choice to be possible, individuals need ..
. access to a societal[ culture.,s2 Hence, liberals should take notice of the important role of
culture for individual autonomy. If liberals are really dedicated to the view of liberalism
that Kymlicka is advocating, then culture will be essential for the horizon of opportunities
to be truly meaningful to us.
However, given Kymlicka's position on the importance of cultural membership
for autonomy, there are a few questions to be asked. While it is clear that autonomy
plays a role in Kym]icka's theory, the question of whether it is to be taken as the only
factor relating to culture is important to ask? Furthermore, does Kymlicka want all social
practices to be autonomy enhancing, in that they too provide a wide range of options
within themselves or is he open to practices that restrict autonomy? I will now take up
the criticism laid against Kymlicka, .which is aimed at painting him as being overly
concerned with autonomy at every level of his theory; a view, which I think,
mischaracterizes him oompletely~
Having an Addiction, an Autonomy Addiction
The criticism, which I would now like to address, is well captured by a paper
entitled Cultural Pluralism from Liberal Perfectionist Premises by Monique Deveaux. In
her article, Deveaux is critical of Kymlicka (and Raz)S3 on the grounds that their liberal

Me, p. 83-4.
I will focus my diiscussion on KymIicka, but I think the same argument can be read as a defense
ofRaz as well.
52

53
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theory places too much emphasis on personal autonomy and that in turn it unjustly limits
the scope of liberal recognition to only those practices that have an autonomy-enhancing
role. Deveaux explains:
Both Raz and Kymlicka adopt an overly liberal account of the significance of cultural
identity and group membership, which locates the value of these features in their autonomyenhancing role. This in tum leads these authors to delimit unnecessarily the scope of
respect and accommodation for cultural minorities, and in particular, to reject formal
protections for what they view as illiberal cultural groups, whose practices may not support
or indeed may undercut members' personal autonomy.'54
Therefore, according, to Deveaux the 'overly liberal account' of Kymlicka (and Raz) will
lead a liberal state to. dismiss groups that are non-liberal 'since they frequently do not
contribute to their member's capacities and opportunities for autonomous agency.

,55

She

feels as though membership in traditional cultural communities that are non-liberal in
their belief system may be overlooked by liberals like Kymlicka and Raz. In other
words, the claim is that non-liberal cultures, under Kymlicka's view, would not warrant
state recognition or promotion since they do not contribute to autonomous agency. I
want to challenge this claim, and argue that while Kymlicka does place a significant
importance on autonomy within his theory, he does not go as far as requiring all social
practices to be contributive to autonomous agency in the sense that Deveaux is
suggesting. I think this is a misunderstanding of Kymlicka's theory, and makes him
sound 'autonomy addicted' or obsessed.
Let me explain. The importance of autonomy for Kymlicka, as understood by
Deveaux, seems to go firrther than our need to have a societal culture in order to lead our
54
55

Deveaux, Monique, Cultural Pluralism from Liberal Perfectionist Premises, p. 474.
Deveaux, p. 485, my emphasis.
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lives from within and be able to choose and revise our own conception of the good.
Deveaux seems to he further suggesting that not only is· autonomy and· culture linked but
that the social practices in which individuals may engage must also be autonomy
promoting. If read this way, thlen Deveaux has a point when she claims that Kymlicka's
interest in culture and cultural practices is in 'some sense instrumentally, but not
intrinsically, valuable.,56

By this, Deveaux intends that our 'values, practices, and

beliefs' are important only insofar as they contribute to autonomy or enhance our
autonomy. This is where I think the claim has gone too far. It is one thing to suggest that
societal culture is instrwnental for autonomy, in that it provides a range of meaningful
options from which an individual can choose their life plans (and revise such plans as
well). However, this is different from suggesting that the options within the cultural
context must also be instrwnenta! in that they too provide their members with autonomy
or that they enhance individual autonomy in the same sense as societal cultures do.
This view of Kymlicka is even more troubling when Deveaux attempts to put her
understanding of Kymlicka's autonomy addiction into an example concerning recent
demands for sex-segregated Muslim schools in Britain. Deveaux claims that:
In important ways, this form of [Muslim] schooling might diminish students' personal
autonomy as defined by Kymlicka, since children educated in traditional religious
environment would be discouraged from taking up other lifestyles or mores that conflict
with Islam. However, there are certainly other individual and collective benefits to be
gained: a sense of place and belonging, reprieve from constant sense of being culturally
different. ... [but] ba~ed on Kymlicka's account of the value of cultural membership and
the central importance of members' personal autonomy, liberals would have to reject the
demand for Muslim schools, if this form of schooling indeed hampers the development of
students' independence.'57

56
57

Devaux, p. 485.
Deveaux, p. 494.
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The problem with this passage is that it makes personal autonomy the only factor for
Kymlicka in guiding state action in relation to minority practices. But is this the role that
Kymlicka wants for autonomy in his liberal theory of minority rights? First, there is no
denying Deveaux's original claim concerning the instrumental role of culture in relation
to autonomy within Kymlicka's theory.

He fully acknowledges that 'cultures are

valuable, not in and of themselves, but because it is only· through having access to a
societal culture that people have access to a range of meaningful options.'58 Any way
you look at it, Kymlicka does value societal cultures because of their contribution to
human flourishing via providing meaningful options which in turn allow for individual
autonomy as has been argued for and been understood throughout his theory. What
Kymlicka does not suggest, however, is that the practices themselves which become
available through a societal culture should also only be recognized through their
enhancement of autonomy.

Therefore, while being a member of some group may

diminish one's personal autonomy; this is not the grounds for the state restriction that
Kymlicka wants. As we shall see below, Kymlicka explicitly wishes that individuals
have a range of options made possible, but does not go as far as Deveaux wishes him by
demanding that the practices themselves aim at promoting autonomy.
So what might Kymlicka be suggesting? Well, as I have been attempting to
highlight all along, Kymlicka's emphasis on autonomy stems directly from his interest in
showing why liberals ought to take into consideration the value of culture - in relation to
furthering our ability to choose and revise our conception of the good. This, I think, is

58
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But now one may ask, what role does autonomy have in the social

practices that individuals may pursue?

Do social practices also have to promote

autonomy? And I think (part, at least, of) the answer to this question lies in a distinction
which I would like, to draw out between 'violating one's autonomy' with 'restricting
one's autonomy'. In regards to the fonner, I have in mind cultural groups that go as far
as to deny their members any rights to question their ends or revise them. I think one can
imagine a group whereby members are restricted to not only pursuing the limited options
made possible by the state, but also in not being allowed to question their ends, revise
them, or even exit their community at ,vvil1. An example of such a community can be
found within the Egyptian societal culture. The constitution of Egypt allows for freedom
of conscience but not without excluding the right to question or revise the Islamic faith.
Even if such a state was to make room for a wider range of opportunities, one could still
reasonably say that such a state is violating its members' right to be autonomous. The
latter category- restricting one's autonomy - on the other hand, would include groups
where even though one's autonomy is restricted (by virtue of being a member of the
particular group), there is nothing disallowing members to revise their own conceptions
within the group. Moreover, individual members, by virtue of being members of the
group, may have certain limits to what options they may pursue, they nonetheless remain
free to accept or reject the options placed on them by the group. The point I am trying to
highlight with this distinction is that autonomy is a matter of degree. One can have their
autonomy diminished without necessarily having it violated. Almost all members of any
group - whether it is a sport team, a chess club, a religious organization, accept some
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limitation to their autonomy. How else can an individual be designated the title of group
member unless they accept (to a certain degree) the boundaries of their membership?
How does this relate to Kymliclka? Essentially, I think Kymlicka's theory may
make use of somethlng like the above distinction. The autonomy of the agent is practiced
when they are faced. with a wide range of meaningful options and are left free to choose
(and revise) whatever ends they personally value. Moreover, not all options will be
valuable to the indirvidual; this will vary from one individual to the next. Now the
individual may very well select an option that restricts (not violates) hislher personal
autonomy but that does not mak,e the actual activity itself lacking in value. For instance,
take the ordinary game of chess. When one freely chooses to join a game of chess
(perhaps by joining a chess club), one's autonomy will be restricted to the rules of the
club and hence one JJlO longer has the option of playing the game as one sees fit. This
individual is still free to walk away from the activity, their right to do so, presumably, is
not threatened. MOl1e so, even though their autonomy is restricted to the rules of the
group, this in no way makes the activity less valuable for the individual engaging in it.
There still is an intrimsic worth to the activity even though it is autonomy restricting. I
think something similar can also be saidl about religious membership, such that, under
Kymlicka's view, w1!lile being a member of religious COIIlrtlunity may restrict one's
autonomy, there can still be a value to it as long as the option of revising their own ends
is still made possible.
Coming back to Kymlicka's explanation of individual autonomy within the liberal
framework, Kymlicka never seems to suggest that the activities we pursue are valuable
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insofar as they are autonomy enhancing but he only goes as far as to suggest that the
possibility of revisimg our ends must be made genuinely possible. In other words, what
Kymlicka seems to want is the autonomous right to revise and select our final ends, but
this does not rule out the selection of ends that may be restrictive on our autonomy. This
is not particularly problematic for him.

It only becomes problematic when the

individual's right to leave such a group is threatened or not made possible. As he clearly
explains:
A liberal society . . . not only allows people to pursue their current way of life, but also
gives them access to infonnation about other ways of life . . . and makes it possible for
people to engage in radical revision of their ends without legal penalty. These aspects of a
liberal society only make sense on the assumption that revising one's ends in possible, and
sometimes desirable, because one's current ends are not always worthy of allegiance. A
liberal society does not compel such questioning and revision, but it does make it a genuine
possibility. 59

To emphasize one last time: The place of autonomy for Kymlicka is in allowing us to
choose and revise our ends, not in the activities we choose per se. In other words, there
is a bare minimum 0f autonomy for Kymlicka because at the end of the day he

is a

dedicated liberal who demands that individuals be free to revise their own ends.
However, Kymlicka is not autonomy obsessed to the point where he not only wants a
societal culture for freedom but also wants the options within the culture to be aimed only
at enhancing our autonomy.
Therefore, I think Deveaux's overall point that Kymlicka's liberal view leaves out
of its scope non-libelial cultural practices is mistaken. Indeed, there is room for nonliberal cultural practices within Kymlicka's theory that may be restrictive on members'
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However, this is much different from practices that violate the right to

autonomy. I do not think Kymlicka wants to go as far as Deveaux had hoped to take him.
However, having said all this, I do not want to entirely dismiss Deveaux's
criticism of Kymlicka. I think there is a wider question relating to autonomy that ought
not to be quickly dismissed.

While I have argued that Kymlicka does not demand

autonomy enhancement at every level of his theory, there is still the wider question of
'why autonomy at all'? For some time now, there has been a growing debate between
neutral liberals (RawJs, Barry) and liberal perfectionists (Kymlicka, Raz) over the nature
of autonomy within the liberal tradition. Both sides place a different emphasis on the
extent of autonomy in promoting and shaping state social forms· and practices. I believe
this to be an important topic covering a great number of issues involving liberal
principles, non-liberall groups, and state promotion of the good. This will be the concern
of the coming chapter.
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CHAPTER 3:

The Problem ,;vith Autonomy
In the preceding chapter, I have attempted to clarify, to some extent, the role of

autonomy within Kymlicka's liberal theory of minority rights. Moreover, there was an
attempt at showing that even though he is presenting us with a liberal theory; this does
not necessarily require that we tum our backs on non-liberal groups. In fact, such groups
can still have a place within Kymlicka's theoretical parameters; there is just the
requirement that they not violate their individual member's personal autonomy. In other
words, Kymlicka is against what he commonly describes as 'internal restrictions', which
refers to requests made by group leaders to violate their own member's autonomy on
grounds of wanting. to protect the group 'from the destabilizing impact of internal

dissent. ,60 These types of claims are usually forwarded in the name of group solidarity,
which go far beyond the principle of autonomy, as argued for in the previous chapter. In
effect, what one gets is group leaders (be they Rabbis, Patriarchs, Mullahs and so on)
making a demand to violate their member's autonomous rights in order to preserve some
group characteristic. For example, religious groups may demand that their members
have no right to being proselytized by members outside of the religious community.
This argument against having a right to being converted - or even an individual's right to
convert - is a form of internal restriction that is sometimes demanded by religious
communities, and the grounds for such a demand usually stem from a need to preserve
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Me, pg. 35.

40

M.A. Thesis - Mohamad AI-Hakim

McMaster - Philosophy

their religious culture, even at the cost of their individual member's autonomy.61 Other
forms of internal restrictions come by way of silencing group members, by which I mean
violating their right to expressing any negative thoughts and/or opinions about their faith,
again on grounds of religious preservation. 62
With the exception of not allowing the violation of one's right to be autonomous,
Kymlicka does still provide us with room for non-liberal· groups. I think this is not
contentious. More(J)ver, when one recalls that the intent of this current project is to
examine the different possible liberal responses to non-liberal groups, one can begin (I
hope) to see that the liberal framework need not be hostile to such demands.
However, even though the previous chapter laboured at providing grounds as to
why non-liberal practices may be tolerated, there still remains the question of 'why
autonomy at all'? For even though Deveaux's argument was argued against in the
previous chapter, there still remains, embedded deep down, the question of why we need
to uphold autonomy altogether. In other words, there is·an underlying concern regarding
the potential consequences of asking non-liberal groups to maintain (at the end of the
day) a form of liberalism at the core of their practices, beliefs, and institutes. This is an
issue, which, I believe, requires further exploration for several reasons. First, we seem to
(so far) lack any strong grounds as to why autonomy matters. Second, this is an issue
that touches the core 0fKymlicka's liberal theory, and hence some reply is caUed for.

61 Currently, this is a growing issue in India. See 'The secular state and the religious conflict;
Liberal neutrality and the Indian case of Pluralism' by Balagangadhara and Roover
62 Salmon Rushdie is one such case that comes to mind.
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Therefore, I would like to further dedicate this chapter to the exploration of the
notion of autonomy within the liberal tradition and to further question its relevance
within the multicultural framework of Will Kymlicka. It has been since argued, by
critics of the multicultural model, that there tends to be something puzzling about asking
non-liberal mihorities to internalize, for instance, the liberal principle of autonomy and to
also make it part of the core of their practices, and institutes. Put differently, it is as
though there is something illiberal about asking non-liberal groups to conform to
autonomy even when there is little-to-no-place for the value of autonomy within the
structure of such groups. Some critics maintain that in all reality there are groups that do
not value autonomy as part of the belief or value system and asking such groups to
internalize the liberal principle of autonomy is in itself forcing a conception of the good
on such groups, and hence can be viewed as an illiberal request.
In order to flesh out the problem with demanding autonomy, and to further
understand the place of autonomy in Kymlicka's liberal theory I will first be drawing
upon the work of Brian Barry in Justice as Impartiality and Culture and Equality.
Through Barry's work, one can find the criticism stated above concerning autonomy and
non-liberal groups.63 The argument is well contained and loaded with much insight,
which in tum makes it ripe for philosophical examination. Upon fleshing out Barry's
criticism of autonomy and liberalism, I will then go on to examine Kymlicka's take on
this particular issue in Multicultural Citizenship. In relation to this topic, the writings
found in Multicultural Citizenship, I believe, present a weak justification for the value of
63 This criticism ~gainst Kymlicka is not just contained to Brian Barry. William Galston makes a
similar complaint that win also be considered.
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autonomy. Now, this is not to say that Kymlicka does not provide grounds for the
importance of auto!l1omy within liberalism but rather he does not provide us with the
material to understanding the crucial significance of autonomy in the liberal tradition.
The difference is one of depth. Kymlicka takes the notion of autonomy for granted,
suggesting that it is important to have in order for individuals to pursue their own ends.
This is, however, different from articulating an actual argument as to why autonomy is
crucial for liberalism. There is a difference between stating that autonomy is important
for liberal theory from actually giving reasons as to why it is so important. This is not to
say that Kymlicka is wrong in his conclusion. This is far from it. What I want to get at
is the actual argument for why the state needs to pursue the promotion of autonomy.
Kymlicka, in my opinion, fails to give us a strong account of the actual importance of
autonomy. This will be the concern of the current chapter. 64
Barry Interesting
In his critique of the value of autonomy within multicultural liberal theory, Barry
begins his exposition with a reference to William Galston's influential paper, 'Two
concepts of Liberalism'. In brief, Galston focuses his attention on the famous Wisconsin

v. Yoder case, whereby the Amish community leaders 'claimed that high school
attendance was contIiary to their religion and would impede [the Amish community] in

64 The chapter to follow will draw support for the importance of autonomy within liberalism by
examining the works of Joseph Raz's in The Morality of Freedom. Th.is will be done in order to gain a
stronger insight on the significant role of autonomy within the liberal tradition. Raz presents a view that
goes far beyond stating the contributing role of autonomy but rather places the idea of autonomy itself
within the liberal theoretilCal framework in a way which provides us with more grounds to answering the
question, why autonomy at all?
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the constitutionally guaranteed free exercise [of religion]. ' 65 Ultimately, the request was
for the right to pull Amish students from the public school system by the age of 16 on
grounds of group/religious preservation. Put differently, the demand made by the Amish
community (in particular the leaders of such a community) was aimed at granting the
Amish community leaders the right to govern their own member's affairs (irrespective of
what individuals within the group may want). For example, an Amish student would no
longer have any say regarding whether they can continue being educated in the public
system after the age of 16, but would instead be forced to leave the public school system
to enter the system which is provided by the Amish community. In effect, such a demand
fits in with Kymlicka's notion of internal restrictions as described above. For what was
being demanded by the Old Order Amish community was exactly the type of requests
made by group members whereby individual autonomy is violated on grounds of some
group-based interest. This case is even more difficult and complicated because it has
under aged members at its center. It is the community leaders and elders who seem to
have the say over their member's future in this case, which creates an even more difficult
scenario. 66
Nonetheless, the reason for highlighting Galston's paper, for Barry, has less to do
with the outcome of the case than it does with the division it created between liberals at
the time. The fundamental question that arose from Wisconsin v. Yoder was what core
value is at the heart of liberalism, is it autonomy or diversity (understood as toleration)?
Those who argued for toleration, such as Galston, held that since liberalism is dedicated
65Galston, p. 516.
66 See Me, p.l62.
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to diversity there ils an apparent consequence that part of such a dedication entails
allowing groups the right to conduct their affairs in accordance with their conception of
the good, and hence the state ought to be open to the possibility that group leaders be
given a right to rule over their members affairs. Those who took autonomy as the core
value of liberalism argued for the opposite, that is to say they demanded that a group be
restricted in its right to violate its member's autonomy. In other words, the children of
the Amish should have the right to be aware of other conceptions of the good, and if they
remain committed to their Amish roots, then this was done on their own will, as opposed
to being the only option.
What Barry is interested in revolves around showing that 'given the choices
between these two interpretations [that is, liberalism as autonomy or liberalism as
diversity] the right answer is 'neither of the above,.,67 The focus of the remainder of this
section is to attempt to understand why Barry rejects the first option, the autonomy
option.

In relation to the second option, it will be (for the most part) left alone.

Ultimately, Barry does not even regard the second option as a form of liberalism at all. 'I
have argued that this' [form of liberalism] should not count as a variety of liberalism at
all, because it fails to pay enough attention to the interests of individuals in being
protected against groups to which they belong. ,68 According to Barry, there is something
altogether problematic about granting a group the right to violate its members civil and
political rights in so far as they do not interfere with members outside of their
community. Barry points out that 'it is not necessary to have an elaborative set of
67
68

Barry, Culture and Equality, p. 119.
Culture and Equality, p. 147.
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political principles, liberal or other, to appreciate what is wrong with the notion that
groups should not be publicly accountable for what happens within them as long as it
does not impinge on outsiders.'(ibid)
Galston, Autonomy, and Liberalism

To begin, then, I want to briefly highlight the whole of the complaint launched
against those liberals that take autonomy as the core of liberalism in order to get a grasp
of the heart of the issue. In order to do this, I will draw upon the general difficulties and
implications that William Galston raises in his article concerning this matter.
Nonetheless, even though Galston gives us the overview of the problem, it will be
Barry's specific criticism against the autonomy view that will be taken up in great detail.
Galston presents several difficulties with the adoption of autonomy at the core of
liberalism.

First, Galston claims that 'the decision to throw state power behind the

promotion of individlual autonomy can weaken or undennine individuals and groups that
do not and cannot organize their affairs in accordance with that principle without
undennining the deepest source of their identity. ,69 Not all individuals within the state
choose to organize their lives around the principle of autonomy. Even Deveaux picks up
this point and suggests that there are those who find life decisions overwhelming and
would rather belong to such groups where decisions are already made for one self. Such
ways of life seem to be undennined by a state which 'throws its power' behind
autonomy. Second, in relation to groups, what is to be said about the obvious problem
that 'many cultures or groups do not place a high value on choice and (to say the least) do

69
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not encourage their members to exercise it.' 70

Again, how are such groups to be

responded to? Are they to alter their identity until they have eventually internalized
liberal principles that originally had little room in their value set? Third, Galston further
draws on this implication and suggests that the autonomy principle 'represent a kind of
uniformity that exerts pressure on ways of life that do not embrace autonomy. ,71
Something which has an assimilationist tone to it. Groups are left to either lose out from
being part of the political state or to somewhat 'convert' to liberalism. Seems that either
way, the group loses out, the options seem to be either lose state sponsorship and
recognition or become something new that the group does not value. When reading these
criticisms one should bear in mind that Galston is in favor of the diversity/tolerance side
of the liberal debate and hence sees the autonomy view as a threat to social diversity. For
how can we have diversity if we are selectively excluding certain individual and groups
on the grounds that they do not value autonomy? This appears to be a hindrance to
diversity. What Galston does want liberals to keep in mind is that '[aJutonomy is one
possible mode of exis~ence in liberal societies - one among many others; its practice must
be respected and safeguarded; but the devotees of autonomy must recognize the need for
respectful coexistence with individuals and groups that do not give autonomy pride of
place. ,72 The reason

r emphasize this last point is because, as we shall see, it is a point

that Barry also picks up on, and it will be of much concern in the next chapter.

Galston, p. 522.
Galston, p. 523.
72 Galston, p. 525" my emphasis.
70

71
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This, in general, is the thrust of the complaint against liberals that take autonomy
to be the core of the liberal tradition. Brian Barry picks up Galston's point and further
articulates the problem of autonomy. However, Barry does this on grounds that the
promotion of autonomy violates liberal neutrality. There is key difference between Barry
and Gaston. While both writers complain against the autonomy view, they both do for
separate reasons.

As mentioned earlier, Galston has in mind the promotion of the

diversity view of liberalism. Barry, on the other hand, wishes to reject both Galston and
Kymlicka's conception of liberalism. As mentioned above, Barry does not even consider
the branch of liberalism that Galston values as a form of liberalism at all.
Barry, Autonomy,. and Liberalism

So what is Barry's complaint against autonomy being the core of liberalism?
There is nothing in Barry's writings to suggest that he does not accept the implications
and criticisms launched by Galston. However, Barry's view on this issue stems from his
concern over the violation of liberal neutrality. Liberal neutrality is understood, roughly,
as the view that 'the state should not reward or penalize particular conceptions of the
good life but, rather, should provide a neutral framework within which different and
potentially conflicting conceptions of the good can be pursued.' 73 Barry's criticism then
is as following:
The case against [Kymlicka] is straightforward. The 'ideal of autonomy,74 is, it may be
said, a conception of the good life like any other, so the inculcation of autonomy by the
state is as much of a violation of neutrality between conceptions of the good as would be
the inculcation of, say, some specific religious doctrine. 75
Kymlicka, Liberal Individualism and Liberal Neutrality, p. 883.
The 'ideal of autonomy' is a reference to what has been discussed all along, that is, the notion of
autonomy being the core of liberalism.
75 Culture and Equality, p. 123.
73

74

48

M.A. Thesis - Mohamad AI-Hakim

McMaster - Philosophy

What Barry is suggesting, in effect, is that the promotion of autonomy forces liberals to
value one specific conception of the good over others, which in tum creates difficulties
for the liberal commitment to neutrality. Such a view will lead to devaluing certain
groups and individuals because of their non-autonomous beliefs, practices and institutes.
Hence, the liberal pltomise 'of equal treatment for groups [is] hollow ... because it does
not respect the freedom of illiberal groups to arrange their internal affairs as their beliefs
dictate.'76 This is not to say that Barry de-values autonomy - this much should not be
taken from his view. Much like Galston, Barry wants autonomy to be 'one possible
mode of existence' but not the only one within liberalism. He draws upon l.S Mill to
reinforce his point that even though there is a connection and a concern for autonomy
within Mill's liberalilsm, this does not necessarily lead to the promotion of autonomy on
behalf of the state.

'Like Mill, contemporary liberals can, and do, regard it as an

argument for liberalism that a liberal society makes individual autonomy possible. . .
[but] this in no way commits them to the proposition that states should engage in the
compulsory inculcation of autonomy.,77 To do so, arguably, would be to allow the state
to mould its citizens character, something that Mill strongly opposed.

Furthermore,

Barry wants to maintain that although fuere are those that will support the notion of

autonomy within liberal institutes, it is not clear that they would necessarily endorse these
principles purely on grounds of autonomy. Instead, such grounds, argues Barry, can be

76
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endorsed and estab]ished 'without recourse to any appeal to the value of autonomy.'78
This, historically, can be said to be true. The 'defIning features of liberalism [such as]
the principles of equal freedom . . . civil equality, freedom of speech and religion
[etcetera] .... can be arrived at in a number of alternative ways. In the past, especially,
God and Nature have been widely invoked to provide a foundation. ,79
So what possible replies can Kymlicka, and others alike, have for Barry's
criticism? Accordingly, Barry's complaint is a serious concern, for not only does it
attack the core of Kymlicka's theory, but it also suggests that liberals, like Kymlicka,
violate an important tenant of liberalism, primarily the neutrality principle.

The Multiculturalists Response
Having stated the problem that Barry poses for Kymlicka, and all other liberals
that value the ideal of autonomy, it is now time to examine one possible line of defense
against Barry's attack on Kymlicka. It will be argued that this response does not properly
address Barry's concern. In fact, Barry, himself, takes account of this potential line of
defense in his book, Justice as Impartiality.
Those responding to Barry may take the position that the value of autonomy does
not necessarily violate the principle of neutrality but in fact is required for any such
principle to be realized. The argument would run as following:

[According to the conception of the good as autonomy], what is of central importance in
human life is that people should make up their own minds about how to live and what to
think, and that the~ should be able to express their beliefs freely and act on their
conclusions about the best way to live ... This is a second-order conception of the good in
that it does not specify what the good actually consists in. Anything could be regarded as a
78
79
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good (in the second-order way) so long as the person who conceived it as a good (in a fIrstorder way) had arrived at this conception in a way that satisfIed the requirements of
autonomy.'80

The reply is an interesting one, and worth looking at in some detail.

What

liberals, like Kymlicka, might suggest is that in promoting the ideal of autonomy, liberals
would not be favoring one conception of the good over any other, but would precisely be
allowing for neutrality by allowing individuals to select their·own conception of the good.
Their only concern is that individuals go about this process on their own volition and free
will. So, for example, one could choose the. religious life as their definition of the good
life. This would be a first-order conception of the good life; however, the way in which
such a decision was reached was through a second-order conception, that being
autonomously chosen. Hence, how could a state be in violation of the conception of the
good if it merely brings forth the condition for individuals to select '!their own conception?
However, Barry warns that 'a partisan of autonomy as a second-order conception
of the good would ... be wise to pause before accepting,Sl any such conclusions. This still
does not open the dOlor wide to any conception of the good, but only those that reside
within the liberal parameters. For instance, consider a scenario where there is a school
that is dedicated to forcing a spedfic religious belief on its pupils. Barry claims that 'a
hard-line partisan ot autonomy might well conclude that such schools should be
prohibited. ' S2 In addition, one would not be seriously considered a partisan of autonomy
if they did not hold that such a school (with its dedication to suppressing autonomy)

Bany, Brian. Justice as Impartiality, p. 129.
Justice as Impartiality, p. 130.
82 Justice as Impartiality, p. 131.
80
81
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should lose out on state support (via public funding, for example). If this is the case then
'this would itself be enough to constitute a departure from neutrality.'(ibid)
Barry is forceful in his argument, and points out with the above example that even
when liberals take the second-order conception route, this does not necessarily get them
out of the problem concerning the violation of the neutrality principle. This is best
captured by Barry when he insists that the error made by Kymlicka is as follows:
[A] conception of the good as autonomy does not imply that the pursuit of all substantive
conceptions of the good is equally valuable. Only those conceptions that have the right
origins - those that have come about in ways that meet the criteria for self-determined
belief - can form a basis for activity that has value. 83

It appears, then, that the criticism that liberals like Kymlicka violate neutrality

still holds. Nevertheless, I do not necessarily think that Kymlicka is defenseless at this
point. One could reeall, from the previous chapter, that Kymlicka has no interest in all
individuals of the state exercising their autonomous rights, he never suggests that the
liberal framework requires such 'Socratic' forms of questioning but only makes them
genuinely possible.

So it is not that the state is actively persuading people to be

autonomous. However, this does not directly deal withBarry's concern. The state is still
'throwing its power' behind promoting autonomy and only allowing social forms,
practices, and institutes that promote autonomy as an ideal. If autonomy is promoted,
Barry will want to maintain, then neutrality gets tossed out the window. This is an
implication which is troubling for liberal theorists (most of them at least). The biggest
implication, I believe, that comes from Barry's view is that the 'groups whose members
do not subscribe to the tenets of liberal individualism are inevitably going to be put at a
83

Justice as Impartiality, p. 131-2.
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disadvantage,84 within the liberal state. It is really a question of how to deal with such
groups, and their non-liberal set-up in a way that both respects liberalism but still makes
room for those practices within the liberal framework.
I now want to examine, in brief, the importance that Kymlicka places on
autonomy in Multicultural Citizenship. As it will be shown, Kymlicka's emphasis on
autonomy does not necessarily give us much depth to answering the criticisms launched
by Barry. Kymlicka, I believe, does summarize the importance of autonomy within
liberalism, but fails to give us a detailed account of the inner workings of autonomy
within the liberal theoretical framework. Upon showing that Kymlicka falls short of
discussing the depth of autonomy, I wiU draw upon Raz to help shed some light on
autonomy and the possible replies it may give us to the problem posed by Barry.
Kymlicka's Take on Tolerance and Autonomy

The previous section looked at one potential reply that liberals, such as Kymlicka,
might offer to Barry.

However, the reply seems to fail in getting around Barry's

objections. In sum, Barry offers (at least) two objections which are going to be of much
concern in the next chapter. In general, the problem he presents can be broken down to
(a) the concern over the violation of neutrality and (b) the idea that autonomy is but one
strand of liberalism. Both these issues will be dealt with directly in the coming chapter
through the work of Joseph Raz.
For the time being, I want to examine what Kymlicka has to offer in relation to
the place of autonomy within his liberal theory. I argue that Kymlicka is aware of the

84

Barry, Brian. Culture and Equality, p, 118.

53

McMaster - Philosophy

M.A. Thesis - Mohamad AI-Hakim

criticisms made by writers such as Galston and Barry, and while I think he offers a good
reply to the concerns of Galston, he still falls short of providing a strong reply to Barry's
two main concerns.
Kymlicka is aware of Galston criticism. He is aware that some cultural minorities
- be they national or polyethnic - do not necessarily favor a system that is tied to the
promotion of individual freedom and personal autonomy. Such a system, in tum, will be
viewed as inhospitable to the needs of minorities and will end up either marginalizing
such groups or assimilating them. Kymlicka writes:
Yet surely what some minorities' desire is precisely the ability to reject liberalism, and to
organize their society along traditional, non-liberal lines? If the members of a minority
lose the ability to enforce religious orthodoxy or traditional gender roles, have they not lost
part of the raison d'etre for maintaining themselves as a distinct society? 85
... others would view my theory as illiberal, precisely because its unrelenting commitment
to individual autonomy is intolerant of non-liberal groups. . . Basing liberal theory on
autonomy threatens to alienate these groups and undermine their aHegiance to liberal
•
••
86
mstltutIOns ...

In responding to the criticism that autonomy leads to the alienation of non-liberal
groups, and hence to a great deal of intolerance to non-liberal view points, Kymlicka
focuses his attention on showing that the idea of tolerance is dependent on, rather than an
alternative to a commitment to autonomy.87 The argument he puts forth attempts to show
that liberals have an interest in toleration, but not just any form of toleration but what
Kymlicka calls - liberal tolerance. Much like Rawls, Kymlicka credits the Religious
Wars for abetting in the establishment of tolerance, within the political sphere. The
catch, however, is th~t it is important to recognize that the 'religious tolerance in the
Me, p. 153.
Me, p. 154.
87 Me, p. 155.
85

86
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West has taken a very specific form - namely, the idea of individual freedom of
conscience. ,88 In other words, what primarily came out of the Religious wars was the
freedom of individuals to pursue their own conception of the good without the fear of
discrimination. Individuals could now be Protestant, Orthodox, or whatever the case may
be, without the worrisome of being picked on.
. This puts a spin on the criticism of Galston, who seems to be in favor of tolerance
in the ordinary sense of the word, which 'generally refers to the conditional acceptance of
or non-interference with beliefs, actions or practices that one considers to be wrong but
still "tolerable," such. that they should not be prohibited or constrained.,89 However, this
is not enough for Kymlicka. Essentially, to have any other form of toleration is to open
the door for the abuse of individual rights. Let me explain. Prior to what is commonly
called 'the march of rights' in the 20th century, the dominant model, which dealt
effectively with min(])rity rights, was that of the Ottoman Empire - known as the 'Millet
system'. This model allowed for tolerance through granting each of the main religious
communities (Muslim, Jewish and Christian) self-governing rights which in turn allowed
each community to impose religious laws on their own members (each unit was called a
'millet'). The idea here was that individuals were granted rights qua being members of a
group. Accordingly, the 'system was generally humane, tolerant of group differences and
remarkably stable. ,90 However, the system,according to Kymlicka, was not a liberal one,
precisely because 'it did not recognize any principles of individual freedom of

MC, p. 156.
Standard Encycdopedia of Philosophy, 'Toleration' entry.
90 MC, p. 157.
88
89
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conscience. ' (ibid) J;he fact of the matter was, in allowing each community to self-govern
its own affairs, this left little tOi no room for its members to exercise any, for example,
heresy or apostasy. Moreover, the individual members had no right of exit without fear
of discrimination and/or persecution. The system failed the individual, for it allowed no
room for freedom of conscience (or many other freedoms for that matter).
Hence, to say that liberalism is concerned with tolerance is somewhat misleading,
both to those who call themselves liberals and to those who oppOise liberals. Tolerance
should not just beIDlderstood as the acceptance of all ways of life, regardless of its
impact on the individual's right. I believe that within the parameters that Kymlicka has
constructed his theory upon, one can see the difficulties that he raises against the Millet
system. It can accurately be described as a 'federation of theocracies.' 91 He goes on to
conclude his remarks by suggesting that:

.. .it is not enough to say that liberals believe in toleration. The question is, what sort of
toleration? Historiqally, liberals have beHeved in a very specific notion of tolerance - one
which involves freedom of individual conscience, not just collective worship. Liberal
tolerance protects the right of individuals to dissent from their group, as well as the right of
groups not to be persecuted by the state. It limits the power of illiberal groups to restrict
the liberty of their awn members, as well as the power of illiberal states to restrict liberty of
collective worship. This shows, I think, that liberals have historically seen autonomy and
tolerance as two sides of the same coin. What distinguishes liberal tolerance is precisely
its commitment to a:utonomy - that is, the idea that individuals should be free to assess and
potentially revise their existing ends.92

However, having laid out this reply to some of the concerns held by Galston (and
others alike), this has yet to get us around some of the theoretical criticisms that Barry
has launched against Kymlicka's theory.

91
92

MC, p. 157.
MC, p. 158, al!lthors italics.
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establishes what he takes to be the core of liberalism (autonomy of course), but has yetto
provide us with the meat of the argument. Autonomy, it seems, is a good thing to have.
But is it the only thing which should concern the state? It seems as though we are
nowhere near answering the question of 'why autonomy at all' which started this chapter.
Nevertheless, I believe there are grounds to which we can draw upon to shed light on the
question of 'why autonomy at all'. So far, I have fleshed out the problem with autonomy,
in accordance with Barry's view, within the liberal tradition. It is now time to focus
exclusively on the question of state neutrality and the role of autonomy within it. Is
autonomy only one strand of liberal theory or is it the core? Moreover, can there. ever be
strict political neutraJJity, and ifnot, then what ought the ideal goods of the state be?
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Chapter 4
Neutrality, Value Pluralism and Raz's Autonomy
From the previous chapter, I have been able to highlight two distinct issues that
arise in relation to autonomy and the multicultural model, as understood by Kymlicka and
Raz. In brief, the problem is twofold. First, there is a difficulty related to the violation of
the neutrality principle. Barry argues that in favoring autonomy, the state promotes one
conception of the good over another, which eventually leads Barry to suggest that this
violates the liberal principle of neutrality. Second, and this certainly ties in with the first
criticism, is the question of the role and value of autonomy within liberalism. One has to
seriously question whether autonomy is of central importance to liberalism or whether it
is just one strand (Olllt of several) related to it. If autonomy is one strand of liberalism
then Barry's concem!over the violation of neutrality will need to be addressed. However,
if we are to comprehend autonomy's role as being more central, then we need to
understand how autonomy can playa central role within liberalism.
It is my intent in this chapter to examine the validity of the neutrality principle, as
well as the place of allltonomy within liberalism. I believe that Raz offers us an intriguing
response to both of these issues. In relation to the first, Raz argues that the notion of
neutrality is both not possible and chimerical. The first part of this chapter will outline
Raz's critique of the meutrality principle. I will argue that Raz presents a strong criticism
against liberal neutrallity, and that if we are to take his criticism seriously, then we must
question the value(s) that Raz would want the state to adopt and support (via its political
58
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forms, legislative acts and so on). In particular, my main concern is with Raz's emphasis
on autonomy as an important value.
The second part of the chapter will deal with Raz's role of autonomy within
liberalism. Contrary to Barry's argument, Raz maintains a central place for autonomy
within liberalism. Ilil bringing forth Raz's conception of autonomy, I will be focusing on
the doctrine of value pluralism. I believe this is a key idea for understanding Raz's
emphasis on autonomy, such that one way of understanding the significance of autonomy
within Raz's Morality of Freedom is by comprehending autonomy's relationship with
value pluralism. It will be concluded that if one does accept the connection between
value pluralism and autonomy, then autonomy can no longer be said to playa partial role
in liberal states, but on the contrary, it will be of central importance. I should note that
the current chapter will be restricted to dealing with the.problem of neutrality and the role
of autonomy within Hberalism. The conclusions and implications that are to be drawn
from Raz' s view with regards to the question of faith-based arbitration will be taken up in
the fmal chapter when the issue will be examined in detail.

Part I: Liberal Neutrality
Within modern. liberal thought, there has been a great deal of importance placed
on the political doctrine of neutrality. Liberal political theorists seem to share an interest
in wanting to ensure that the state (and its laws) will 'remain neutral with respect to the
varying conceptions of the good life held by individuals: ,93 This is viewed, by many, to
be of key importance for modem liberal theory.

93

Lehning, pg. 187.
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thinkers as John Rawls and R.M Dworkin for insight into the importance of the political
principle of neutrality, For instance, John Rawls's political writings are marked with the
importance of estaolishing a system of fairness that does not rely on one specific
conception of the good. In other words, his principles of justice, which are to be assessed
behind the veil of ignorance and which are to guide our political and economic institutes,
are not to be based on anyone comprehensive doctrine or anyone conception of the
good. Ronald Dworkin also emphasizes liberal equality when he states that 'political
decisions must be, So far as possible, independent of any particular conception of the
good life. . . since citizens of a society differ in their conceptions, the government does
not treat them as equals if it prefers one conception to another. ,94
Raz labels such doctrines of political neutrality as anti-perfectionist principles.
Anti-perfectionists, c[aims Raz, are marked by their interest in wanting to ensure 'that the
implementation and promotion of ideals of the good life, though worthy in themselves,
are not a legitimate 'matter for government action.'95 Further still, Raz wants to label
such

anti-perfectioni~t

doctrines (e.g. the political neutrality doctrine) as 'doctrines of

restraint'. Such doctrines are aimed at denying the 'government's right to pursue certain
valuable goals, or require it to maintain undisturbed a certain state of affairs, even though
it could, if it were to try, improve it' (ibid). In addition; while the doctrine of neutrality is
one such example of a doctrine of restraint, it is by no means the only one. Raz dedicates
an entire chapter in The Morality of Freedom to dealing with the 'exclusion of ideals' ,96

Dworkin, A Matter of Principle, p. 19l.
M ofF, p. 110.
96 The exclusion ,of ideals is defined by Raz as another doctrine of restraint, however, while the
doctrine of political neutrality tells government what to do, the exclusion of ideas 'forbids them to act for
94

95
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be another doctrine of restraint - even though both doctrines of

restraint differ in form, they support the same conclusion concerning the need for state
neutrality. In other words, both doctrines aim to inhibit the state from acting in any such
a way as to promote: one conception of the good over another. It can be said that both
doctrines limit state action to those that are deemed as fulfilling the demands of the
neutrality doctrine.

On the one hand, the doctrine of political neutrality 'advocates

neutrality between Vialid and invalid ideals of the good. It does not demand that the
government shall avoid promoting unacceptable ideals.

Rather, it commands the

government to make sure that its actions do not help acceptable ideals more than
unacceptable ones.,97 Exclusion of ideals, on the other hand, 'claims that government
action should be blind to all ideals of the good life, that implementation and promotion of
ideals of the good lite, though worthy in itself, is not a legitimate object of government
action.'98
So what is Raz's concern with anti-perfection principles, and on what grounds
does Raz reject the poctrine of political neutrality, as understood by such liberals as
Rawls? Ultimately, Raz will want to claim that 'autonomy is a perfectionist principle ...
the autonomy princip~e permits and even requires governments to create morally valuable
opportunities, and to eliminate repugnant one. ,99 His argument for perfectionism is quite

certain reasons' (p. 135). :It is the idea that the state ought to exclude conceptions of the good from its
political means, such that ~ven if there are some conceptions of the good which are true, valid or sound,
this should never serve as ia reason for state action (it also rules out acting against false, invalid and
unsound conceptions as w~ll). The exclusion of ideals will not be of much focus in the current chapter, but
rather the doctrine ofpolitJical neutrality will.
97 M ofF, p. 110~1
98 M ofF, p.136.
99 M ofF, p. 417.

61

M.A. Thesis - Mohamad AI-Haldm

McMaster - Philosophy

intriguing, and its implications are of importance to the area of multiculturalism. Hence
the remainder of the current chapter will primarily focus on the work of Raz in The
Morality of Freedom with special emphasis on his rejection of political neutrality, and
emphasis on aut0J:1l.0my, which together help establish his doctrine of liberal
perfectionism.
Political Perfectionism or Neutrality?

'[The] diversity of doctrines - the fact of pluralism - is not a mere historical
condition that will sbon pass away; it is, I believe, a permanent feature of the public
culture of modem democracies.' 100 Rawls statement concerning the fact of pluralism is
hard to dispute. Where ever one looks within modem liberal democratic states, one
surely finds the fact of pluralism. There exists a wide range of conceptions of the good,
and it seems as though the enforcement (or discouragement) of anyone conception by the
political state is a violation of neutrality. Rawls's concern was to set up the principles of
justice in a way that it would not rely exclusively on one conception over another, for the
point of 'justice as fai!l1less' is to ensure that anyone individual, picked at random, would
also be able to agree' with the terms established in the original position. But is strict
political neutrality a feasible approach to the fact of pluralism? Raz certainly thinks not.
Raz wants to suggestl that there is a 'logical gap between pluralism and neutrality.'IOI
More particularly, RaIZ wants to maintain that moral pluralism, which is the view that
'asserts the existence of a multitude of incompatible but morally valuable forms of life'

100

101

Rawls, The Idea of an Overlapping Consensus, p. 4.
M ofF, p. 133.
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Raz explains that when Moral Pluralism is

'coupled with an advocacy of autonomy':
It naturally combines with the view that individuals should develop freely to find for
themselves the fo~ of the good which they wish to pursue in their life. Both combined
lead to political conclusions which are in some ways akin to those of Rawls: political
action should be concerned with providing individuals with the means by which they can
develop, which ena~le them to choose and attempt to realize their own conceptions of the
good. But there is nothing here which speaks of neutrality. For it is the goal of all political
action to enable individuals to pursue valid conceptions of the good and to discourage evil
or empty ones. 102 .

For Raz, in other words, the fact is moral pluralism does not necessarily lead to
the doctrine of political neutrality - in order to deal with the many conceptions of the
good. This is a major point of differenc,e from other liberal political writers. On most
accounts, the fact of moral pluralism is usually thought to be a point supporting the need
for political neutrality. In other words, the idea that there is a wide range of conceptions
of the good, ranging from religious to secular doctrines, ought to compel the state to be
neutral in its actions. That is to say, moral pluralism has been traditionally thought to
lead the state in taking a neutral stand towards the many different conceptions of the good
- this is a justification based on epistemic or skeptical considerations because we do not
know which conceptiQn is correct or valid, it remains best for the state to remain neutral
and support them all. l(j3

M ofF, p. 133,' author's italics.
It should be noted that this is only one basis offered for neutrality. There may be others. For
example, neutrality could be based on the idea that each person has a right to determine for himself, what
has ultimate value in his life - even ifhis choices are not always the best, and even if we Imow best and he
would be better off if he freely chose the course of action we Imow to be better - the state must still remain
neutral in allowing the indiVidual to self-determine their own path in life. To interfere with them would be
a violation of neutrality.
102

103
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Instead, what Raz wants to suggest is

~at

the many valuable forms of life will

require certain public goods in order to flourish. Moreover, such public goods will be
incompatible with ollier forms of life; if the state wants to allow for such ways of life to
flourish then it will have to promote them within the public sphere. Put differently, if the
state really has an interest in allowing individuals to pursue their own conception of the
good, Raz will argue, then political action should be directed towards 'valid' conceptions
of the good. 104

lience, for Raz, 'pluralism is compatible with perfectionism but

incompatible with neutrality.'IOS As we will see later, Raz's notion of Moral Pluralism
will be helpful in drB:wing a central role for autonomy within liberalism. The connection
between moral pluralism and autonomy will become much clearer in the second part of
this chapter. But for the time being it remains important to maintain the focus on Raz's
criticism of political neutrality. For now, the main concern is on what exactly is meant
by political neutrality, and on what grounds does Raz reject political neutrality.

104 This, of course, immediately sparks the question of what Raz intends with 'valid' conceptions.
While it is not something that can be discussed in great length at this point, a few points of clarification are
still needed - but the issue!will be returned to in the final chapter. For Raz, our autonomy will eventually
be tied to the pursuit ofwhiat he calls 'morally acceptable options'. That is to say, for Raz, the options
made possible within the state will need to allow room for individuals to be able exercise some choice. He
is aware that, within a state, there will be morally repugnant options available for some individual, and Raz
certainly bites the bullet and admits that 'for the most part the opportunities for dishonesty, indolence ...
cruelty ... and other vices ,and moral weaknesses are logically inseparable from the conditions of human
life' (p. 381). For Raz, thete will always exist options that violate individual freedom. However, he is
keen on ensuring that the existence of such options is not the product of state promotion, and furthennore
carries the concern that the'state remain prepared to intervene to stop any such practices from taking place.
As we will see later, the validity oian option will be strongly intertwined with autonomy. For the time
being, it remains important to keep in mind that Raz only wants state promotion of morally acceptable
options.
105 Lehning, pg. 198.
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Raz and the Doctrine of PolItical Neutrality
Raz borrows his definition concerning the principle of neutrality from Montefiore,
who argued that on!e is neutral if one does their best to help or hinder the various parties
concerned to an eq'j1al degree. 106 This is better knows as 'principled neutrality'. To be
neutral is to help or hinder the parties concerned to an equal degree and, more
importantly, one does so 'because one believes that there are reasons for so acting which
essentially depend on the fact that the action has an equal effect on the fortunes of the
parties' (ibid). From the principled neutrality, political theorists have derived (at least)
three different interpretations of political neutrality. Essentially, then, depending on how
one reads into Montefiores principle, one may interpret political neutrality differently.
Raz highlights three popular interpretations:
1. No political ac~ion may be undertaken or justified on the ground that it promotes an ideal
of the good nor on the ground that it enables individuals to pursue an ideal of the good.
2. No political aqtion may be undertaken if it makes a difference to the likelihood that a
person will endorse one conception of the good or another, or to his chances of realizing
his conception of the good, unless other actions are undertaken which cancel out such
effects.
I

3. One of the maihgoals of governmental authority, which is lexically prior to any other, is
to ensure for aU persons an equal ability to pursue in their lives and promote in their
. , any I'd'eaI 0 f the good 0 fth·
. 107
SOCIetIes
. elr choosmg.
The first intqrpretation is offered by Nozick and is a commonly adopted
interpretation of the neutrality principle. lOS

If the objective is to help or hinder all

conceptions of the good to an equal effect, then. the political action of the state must
ensure that it never justifies its action on the assumption that it is promoting one ideal

M ofF, p. 11$.
M ofF, p. 114-5.
108 See Nozick, Rqbert, Anarchy, State and Utopia
106

107
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over another. Any such justification based on some conception of the good would be
considered a

viola~ion

of neutrality. It may be argued that Nozick's definition cannot

hold since any state's political organizations, laws, contracts and so forth implement
some conception oithe good. For instance, one can critique Nozick on the grounds that
the prohibition against rape is non-neutral, in that it violates a rapist's conception of the
good, and hence does not have an equal effect on all citizens of the state. What such a
law does, it can be argued, is differentiate between individuals (e.g. the rapist and the
i

non-rapist) and their conception of the good.

Nozick, however, has a reply to this

criticism, which basically claims that it is absurd to think that a law is unfair because it
has a different impact of individuals. The reason for prohibiting rape is an independent
reason from having ~ything to do with some conception of the good.
Let me explam this last point because it will become important when the Sharia
debate is examined In the next chapter. Recall that the doctrines of restraint (such as
political neutrality and the exclusion of ideas) make the claim that state action cannot be
justified on grounds 0f promoting one conception of the good over another - irrespective
if one conception is considered valid or sound or whether promoting one is more
worthwhile. Hence,there is a limit set on governments to ensure that when ever they
promote a law, the

j~stification

of the law itself is not based on the state favoring one

conception of the good over another. Put differently, this limit is meant to force the state
to make sure that whatever state laws or policies it enacts they themselves are not based
on the state favoring one way of life over another. This, in turn, may lead a rapist to
protest that their conception of the good, which involves engaging in the activity of rape,
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is being selected against via state laws and as a result the non-rapist's conception is being
favored by the state. This claim, presumably, leads the rapist to assert that neutrality (as
understood so far) is being violated. The claim would be that the state is no longer
remaining neutral between the many conceptions of the good (in this particular example
the state is not being neutral between the rapist and the non-rapist conception).
However, this is not what neutrality requires with respect to state laws. What
Nozick wants to maintain, which I take to be of great importance, is that the reason that
the law itself is created is not grounded in some conception of the good, that is to say, the
justification of a law is not based on the state wanting to promote one conception of the
good over another because it deems one as being sound or valid or worthwhile. Instead,
the creations of rape laws (for instance) are based on some independent reason (i.e. on
some extrinsic reason, such as the potential harm that may occur if rape is not
prohibited). That is fo say, the reason the state prohibits rape has nothing to do with
valuing or promoting a conception of the good over another but is instead justified on
grounds of harm. This reason has nothing to do with anyone conception of the good let
alone the promotion of one way of life over another.
This distinction between 'conception of the good' and 'extrinsi.c reasons' needs to
be made clearer and I think an example may help clarify the point. If, for example,
Canada was to introduce a law which prohibited all religious practices except those of the
Christian religion on grounds that Christianity is a more valuable way of life, then the
state can be said to be: non-neutral, in that it aims to promote one conception of the good
over another. The reason for promoting the Christian conception would presumably be
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justified on the gmunds that the Christian way of life is more valuable. If, instead,
Canada was to P(j.ss a law which was aimed at prohibiting religious practices that
involved harming itndividuals, and it just (for sake of argument) happened to be that all
fonns of religious practices engaged in one fonn of harm or another (with the exception
of the Christian religion), then the state would still, indirectly, promote the Christian
conception of the good. However, the justification for promoting Christianity (in the
second scenario) is not based on the state valuing Christian beliefs over other beliefs, but
instead the state ends up favoring the Christian faith on reasons having nothing to do with
valuing one conception over another. Presumably, then, the reason the law would allow
Christians to practice their way of life would have nothing to do with violating neutrality
and more to do willi the fact that their practices do not bring about harm to any of their
community members or the wider community as a whole. The main difference between
these two scenarios :is that the first introduces a law which violates neutrality while the
second steers clear from any such violation. Hence, as long as the state is acting for
reasons having nothing to do with favoring one conception over another, but instead on
some independent

r~ason

then we remain clear of violating the principle of neutrality.

Essentially, all generW laws will have differential effects on their subjects, but this is far
from marking such rules as non-neutral. What needs to be detennined is whether the law
is based on a conception of the good or some independent reason.

This, in itself,

becomes an independ,ent measurement concerning whether a way of life or a conception
of the good will be supported by the state.
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a difficult claim to uphold, because it aims to give us a kind

of measurement for assessing goals, ends and ways of life. And while there may be goals
and ways of life which seem valuable for the individuals that participate in them and may
very well add value to the individuals engaging in them, this does not necessarily require
the state to support'such ends at all costs. However, I want to leave this part of the
discussion for the time being. It is a point which will be returned to in the fmal chapter
when the issue of fa~th-based arbitration is further discussed. For the most part, it will be
important to show that if faith-based arbitration is to be allowed, then there will
presumably be a need to have a few restrictions put in place. However, the justification
for the restrictions catnnot be based on Canada valuing other ways of life over those of the
Islamic faith but instead there will have to be some extrinsic reasons that allow for
restrictions without n~cessarily suggesting that the Muslim way of Hfe is not valuable (or
inferior to other practices). In other words, if faith based arbitration is to be labeled as a
'morally acceptable qption' by Raz then it will presumably have restrictions placed on-it
in order to make it acceptable in a liberal framework. However, the restrictions which
are to be placed on i"t cannot have their justification grounded in the state valuing one
conception over anotll.er but instead the justification will require some extrinsic reason in
order to explain why the practice must take the form that it does. This will be clarified in
the coming chapter.
To return to the three different interpretations· provided above there is also
something to be said about the second and third interpretation. In regards to the second
interpretation of neutriaIity - that is regarding the point that no political action may be
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undertaken if it effects individuals pursuit of the good unless a counter action is taken - if
supporters of such an interpretation concede that the prohibition of rape is non-neutral,
then by their very, own definition they will 'require the government to take action to
compensate would-Ibe rapists by improving their chances to realize other aspects of their
conception of the good.' 109 Even on the third interpretation above, if it turns out that
prohibition 'denies would-be rapists more of a chance to pursue the good life than it gives
their possible victims, then one may have to adjust other features of the political
framework to make sure that this does not result in inequality of ability to pursue one's
conceptions of the gpod (ibid). The reason I have brought up this particular example, and
the three interpretatibns take on this scenario is to highlight Raz's point that 'ensuring to
all an equal ability t~ realize their conception of the good is more likely to require acting
in a non-neutral way, acting to improve the ability of some at the expense of others.'IlO
For Raz, there is an ijlllPossibility of political neutrality.
Nonetheless, out of the three interpretations above, the third presents the strongest
challenge to Raz.

It is what he labels the principle of comprehensive (political)

neutrality. The principle of comprehensive neutrality is derived from Rawls's work, and
is considered by Raz to be both incoherent and chimerical. I now want to focus on Raz's
attack on Rawls's cortception of comprehensive neutrality (and neutrality as a whole).
Raz and The Imposslihility of Strict Political Neutrality
In his sectionb The Impossibility of Strict Political Neutrality, Raz sets before
himself the task of sliowing that the very idea of political neutrality is chimerical. He
109
110

M ofF, p. 116.
M ofF, p. 116~ 7.
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acknowledges that' defenders' of Rawls might argue that neutrality can be a 'matter of
degree', and hence Rawls's project can be read as an attempt to give us a mere
approximation to

n~utrality

as opposed to a strict form of neutrality. This in turn can be

used as a possible defense to Rawls's project, suggesting that Rawls may still provide us
with a better altemartive than those preVJiously forwarded by Nozick. However, regardless
of whether neutrality is a matter of degree or not, Raz proceeds to give us two
interpretations to a scenario which he constructs in order to challenge the validity of
political neutrality in a way which makes even the 'approximation to complete neutrality
a chimerical notion .. ' III The principle aim with the following discussion is to question
the common definition of neutrality which argues that neutrality is best achieved by
treating everyone

th~

same. It will instead be argued that neutrality is a more complex

idea which may require us to factor in such consideration as an individuals (or groups)
I

differing needs, stanting points, baselines and so on and that neutrality may require
I

differential treatmentl as opposed to a homogenous treatment of all people.
Let us now consider these two interpretations. II2

Both interpretations are

designed to illustrate, successfully I should add, the fact that 'several kinds of
considerations may lead to different and incompatible policies all of which are commonly
regarded as policies of neutrality.'113 So it is not so much the idea that neutrality cannot
be accomplished at aU, but rather it is the point that neutrality may require differential
treatment as opposed: to homogenous treatment of groups (and individuals) within the

M ofF, p. 120l
For simplicity" I will use the example ofthe Blues and Reds for both arguments. Raz only
applies the Blues and Reds! example in his second argument for the incoherence of political neutrality.
!13 M ofF, p. 122,
III

112
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state. What Raz's aonclusions seem to hint at is that equal treatment does not necessarily
entail same treatmellt.
Scenario: Imagine Ii country, the Browns, that has no commercial or other relations with
its two neighbouring states, the Blues and the Reds, who also happen to be warring
parties.
The first int~rpretation provided by Raz questions how it is that political neutrality
can be established in such a case? Under the principle of neutrality, would the Brown's
only be neutral

ifth~

help it could have given but did not give to the Red's is equal with

the help it could have but did not give to the Blue's? What if the Brown's were to supply
both states with th~ same commodity, X, but one state was in more need of the
commodity while the other was not. Is it still neutral even though it does not effect or
hinder both parties to an equal degree? In such a case, are the Brown's helping or
hindering the party 41at is in short supply of the commodity, let's say the Blues? Even
though the example is a simple one, it does bring forth the point that assessing neutrality
in such a case is

mor~

difficult that initially thought. Given our defInition of principled

neutrality (of the ned:! to effect each party to an equal degree), one can see, I think, that
neutrality in this case will require the state to act in non-neutral ways, that is, commit
actions that will effect each party to different degrees (in hopes that this will put the two
parties on equal footin,g).
There is a poirlt which 1 would like to explicitly draw from this first interpretation
offered by Raz. Acc0rding to the principle of neutrality, the Browns are essentially left
with two choices. Either they are to give each side the same goods or alternatively, just
stand aside and do nothing. If they give the same commodity to the same degree, then
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one group will be left at a dIsadvantage, if they refrain from doing anything, the same
group remains at a disadvantage. Even if the principle instead required equality of effect,
such that the two parties ought to be brought to an equal footing, then this would require
that the side that is more in need be given more than the side that is in less of a need. The
point of the mattet is that being neutral does not necessarily always mean giving
everyone the same treatment at all times because in doing so this will, presumably, have
an unequal- i.e. nott-neutral - effect on the parties involved.
The second interpretation adopted by Raz begins with the same scenario stated
above but suggests that 'whether a person acts neutrally depends on the base line relative
to which his behaviorur is judged, and that there are always different base lines leading to
conflicting judgments.' 114 Consider, again, the above case but with the addition that the
Brown's have been supplying the Red's with food for some time before the war had
broken out. In turn" it turns out that the supplying of the food is allowing the Red's to
maintain their war efforts.

What, then, is it to be neutral?

Should the Brown's

discontinue supplying food to the Red's? This is really a matter of where the base line is.
Given that the Red's were previously being supplied, ceasing the supplies would hinder
them. Had the Red,ls not been receiving any aid, then would it still be neutral to aid
them, given that it would bring them to an equal playing ground with the Blues? As Raz
rightly notes, 'it may be said that this is just one of the cases where it is impossible to be
neutral. Without conffusing not helping and hindering ... ' 115

114

115

M ofF, p. 121.
M ofF, p. 122,
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There is something to be said about the importance of the distinction between
helpinglhindering am.d not helpinglhindering. The doctrine of comprehensive neutrality
requires the state to be neutral with regards to people choosing and successfully pursuing
their conception of the good but one can plausibly ask whether failure to help is a form of
hindrance?

In othr;:r words, if the state does not help individuals to pursue their

conception of the good, through for example, social forms and other political policies, is
it not the case that the state is hindering certain conceptions of the good by failing to
help? Raz wants to 6laim, through the WiO above interpretations, that 'within the range of
the state's responsiblility to its subjects failing to help is hindering.'116 Acting neutral
between the conceptions of the good, even if approximately neutral, does not necessarily
require the state to

~ve

everyone the exact same treatment. The point, rather, has been

the opposite. That iSI to say, what Raz has shown is that doing nothing or doing the same
for the Red's and Blue's does not always amount to being neutral. It ultimately boils
,

down to the baselinel If being neutral is the aim of a state, then the way to go about it
does not necessarily' entail identical treatment to all the parties. Sometimes neutrality
requires a state to tr€at everyone differently in order to meet the requirement of being
neutral.
This point ta1(cen by Raz relates well to the area of Multiculturalism. In the
particular area, neutI1ality is not defined on grounds of homogenous treatment.

It is

thought that giving a, homogenous treatment across the board can have a very different
impact on the we1fare'or interests of various groups. The implication, as we have seen, of

116

M ofF, p. 124,.
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Raz's view is that l;iepending'on where the baseline is - treatment will differ. This is a
crucial point in mullticultural theory which I would like to expand on. It is the argument
that neutrality does hot necessarily entail same treatment.
In making this point, I would like to draw on a useful distinction made by R.M
Dworkin. There is something to be said about the difference between the 'right to equal
treatment' and the r~ght to 'treatment as an equal'. The former refers to the right to 'an
equal distribution ofi some opportunity or resource or burden. Every citizen, for example,
has a right to an eqjual vote in a democracy; that is the nerve of the Supreme Court's
decision that one person must have one vote even if a different and more complex
arrangement would better secure the collective welfare.'117 In multicultural terms, the
state is to treat all inOividuals equally irrespective of race, gender, religion, ethnicity and
so on. It is similar t@ what Charles Taylor calls 'politics of equal dignity. ,118 In a sense,
it requires the state; to treat individuals in a 'difference-blind' fashion, whereby the
principle of nondiscl1imination is upheld by way of providing all individuals the same
treatment across the ooard.
The right to

b~

'treated as an equal', on the other hand, refers to the right 'not to

receive the same distribution or some burden or benefit, but to be treated with the same
respect and concern 4ls anyone else.' 119 This category of rights treatment requires the
state to take into consideration differences between individuals in order to establish the
most equal treatment.

Consider the example used by Dworkin which invokes an

I

Drowkin, 'Takiing Rights Seriously', p. 227.
118 See Taylor, 'Multiculturalism: Politics of Recognition', p. 41
119 Dworkin, p. 2'1,7.
117
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individual who has two children and 'one is dying from a disease that is making the other
uncomfortable.'

120 : Dworkin

argues that the father would not be showing equal concern

if he were to flip :a coin in order to decide which of his children should have the
remaining dose of ~he drug. Dworkin's example is intended to show that 'the right to
treatment as an equal is fundamental, and the right to equal treatment [is] derivative.'
(ibid). That is to s'1-y, there will be times when treatment as an equal will require equal
treatment, but not

an circumstances will demand this.

There will, in other words, be

times where treatment
as an equal does not require equal treatment in order to treat
I
individuals (or groups) equally.
This useful distinction of Dworkin coincides with Raz's idea of knowing where
the baseline is. It also resembles what Taylor calls 'the politics of difference', which asks
us to recognize the unique identity of individuals and groups and often 'redefmes
nondiscrimination aSI requiring that we make these distinctions [i.e. the unique identity of
individuals and groUjps] the basis of differential treatment.' 121 Much like Dworkin and
Raz, Taylor is suggesting that equal treatment (under the heading of the politics of
difference) will reqjuire differential treatment, that is treatment which takes into
,

consideration an indiiVidual (or group's) baseline when considering how best to treat the
individual (or group) fairly.
Equality, theJ, under the multicultural framework appears to steer away from
political neutrality aSi understood so far, that is the multicultural framework steers away
from the claim that ire ought to treat everyone the same, regardless of differing needs,
120
121

Dworkin, p. 227.
Taylor, p. 39. '
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starting points, baseHnes, impacts on the welfare of those affected and so on. Instead, the
I

point to be taken is that at times neutrality can (and often does) lead to different policies all of which remain iaimed at ensuring equality amongst all individuals.
To sum up:' Raz (along with Dworkin and Taylor) provides us with different
ways of understanding neutrality which need not be summarized as equal treatment (but
could be possible re-interpreted to suggest something more like treatment as an equal).
Raz's aim has been ~o show that state may not be able to reach its goal of neutrality if it
pursues something like the Montefiore neutrality principle. In other words, the need to
affect each party to an equal degree can very well lead to different policies, all of which
have neutrality as their main concern. Hence, deciding on what policies are best to
fo~ard

depends on where the baseline of the individual (or group) is.

Now that an 'lIgument has been provided as to why the state need not be neutral in
the way it has been :traditionally understood, Raz opens the door to allowing states to
adopt and pursue

I

c~rtain

goals and values - all of which aim to treat individuals. as

equals. Raz's state is best described as a liberal perfectionist state, by which he intends a
state that has at its cQre a conception of the good which it aims to pursue. However, one
cannot help but question the value(s) that Raz does want the state to support. If indeed
the state is not to be Ineutral, but is instead to be a perfectionist state, i.e. the state does
pursue a conception bf the good, then what exactly ought the state to pursue? I believe
that the question of a~tonomy now comes to the forefront. It is no secret in the Morality
of Freedom that Rai wants to place his emphasis on personal autonomy as a valid

conception which the state is justified in promoting and supporting. Indeed, Raz places
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emphasis on autonomy at both the state and individual level. He labels the pursuit of
autonomy as the 'p~inciple of autonomy' which he defines as the need for 'people to
secure the conditions of autonomy for all [others].' 122 Autonomy, for Raz, is a legitimate
pursuit of the state. The question now is why? If the state is to favour autonomy, then on
what grounds is this to be justified? More importantly, we will need a stronger reason
than those provided 'in the previous chapter for the central importance of autonomy. In
other words, it is nqt enough to say that autonomy is a second order conception that is
needed for individuals to find their own conception of the good. As we saw in the
previous chapter, suph an argument does not elude Barry's main criticism. Instead, a
stronger justification! will be required in order to validate autonomy as a legitimate state
pursuit.
In order to validate the pursuit of autonomy by the state, and more importantly, to
understand the key d:entral significance of autonomy within liberalism, the doctrine of
I

value pluralism will need to be introduced and brought into relation with autonomy. In
what follows, I will d.iscuss the doctrine of value pluralism and what I believe to be the
link between it and autonomy. It will be argued that in understanding the relationship
between value pluralism and autonomy, one can begin to see why autonomy is (a) a
legitimate pursuit of the state and (b) why it is a central component and not merely one
out of several strands of liberalism.

122

M ofF, p. 408:.
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Part II: The Centr!ality of Autonomy
The role of ;:tutonomy within liberalism is yet to be resolved. There remains the
question of whether autonomy is one strand (of many) within liberalism, as Galston and
Barry have suggested, or whether it plays a more central role? And if we are to accept it
as playing a more' central role, then on what grounds can we justify autonomy's
centrality?
The question! of 'why value autonomy at all', I believe, can be answered by way
of understanding the doctrine of value pluralism. The notion of value pluralism can be
traced far back throUigh political philosophy,123 and has actually been traced back as far as
Machiavelli's politidal writings. While the idea of value pluralism stem backs over five
hundred years, it has I had two revivals in recent years. The first revival of value pluralism
can be found in the works of Isaiah Berlin in his Four Essays on Liberty, which question
,

whether there is, if f111Y, a connection between liberalism and pluralism. One popular
argument that has emerged from Berlin's work is the idea that since a range of valuable
,

(yet conflicting) life forms exists, we will need some form of political institutions that
can deal with this fact of pluralism. This, in turn, led to several popular arguments
supporting liberalism as the best political theory on the grounds that only when liberalism
is filtered through our basic political and economic institutes are we able to best cope
with the fact of plurahsm. 124 A renewed interest in Berlin's value pluralism has led to a
second revival (withip. the literature) concerning the validity and soundness of Berlin's
apparent connection !between liberalism and value pluralism. In general, part of the
I

See Stanford Encyclopedia of Philosophy , Isaiah Berlin entry.
124 For a good criticism of this view, see Crowder 1994, and 2002.
123
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current debate questions the paradox of trying to simultaneously uphold liberalism as a
universal theory whille maintaining a value pluralist view. In other words, the two ideas
appear to be incon$istent.

Those who argue for liberalism on grounds of personal

autonomy reject those Who appeal to value pluralism, and vice versa. Those who argue
in favor of personal i autonomy end up arguing for a 'uniquely privileged importance of

autonomy [while
status.' 125

th~

value pluralist maintains that] no single value merits privilege

Raz, on ~he other hand, draws from both of these ideas (personal autonomy

and value pluralism) ~o make a stronger case for liberalism.
It will be argiued that if the doctrine of value pluralism is to be taken seriously,
,

and a wide range of valuable (yet incomparable or incommensurable) forms of life are to
exist within a state, :then autonomy's role is no longer just a simple strand of liberal
thought. It is

inste~d

freedom to pursue

th~ir

a central component required in order to allow individuals the
own projects and enhance their well-being. Before doing this, I

will first try to put forth some understanding of the doctrine of value pluralism.
Value Pluralism

As stated above, the doctrine of value pluralism has had a more recent revival in
the work of Isaiah

~erlin,

especially in his Four Essays on Liberty. It is here where

Berlin observed that tthe world that we encounter in ordinary experience is one in which
I

we are faced with ch(])ices between ends equally ultimate, and claims equally absolute ...
the ends of men are! many, and not all of them are in principle compatible with each

125

McCabe 'Razls Contextual argument for Liberal perfectionism', p. 493
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other. .. ,126 The idea of there being an incompatibility concerning the choices and values
we pursue is the he$1 of Berlin's ideas concerning value pluralism. It is this notion of
I

incompatibility that [ would like to flesh out in my exploration of value pluralism. It
appears as a simple idea at the outset, for it seems all too obvious that we naturally find
different options in Iiife which lead to different lifestyles. More to the point, what is so
special about stating! that not all ends are compatible - seems hardly worth questioning.
However, from this i simple notion of incompatibility, further important ideas can be
derived, such as those of pluralism and incommensurability.
Much like

B~rlin,

Raz follows with a similar definition of value pluralism. Raz

defines value pluralism (or Moral Pluralism, as it is sometimes referred to by Raz) as the
view that 'there are various forms and styles of life which exemplify different virtues and
which are incompatible.' 127 Further stiH, value pluralism makes the claim that not only
are ways of life incompatible but that they are also morally acceptable and 'display
distinct virtues, each capable of being pursued for its sake.' 128 It may be best to illustrate
what Raz means with an example.

One can imagine an individual who wants to

simultaneously be both a great sailor and a dedicated family man. Both lifestyles, Raz
would suggest,

cannd~

to be a dedicated

be realized in one life, i.e. they are incompatible. One can choose

sa~lor

but would have to equally give up (to a great extent) their

ambition of being a dedicated family man. The opposite is also true, such that one cannot
be a devoted family man and yet fulfill their goal of living out at sea. The incompatibility

Berlin, Two C~mcepts of Liberty, p. 168-9.
ofF, p. 395.
128 M ofF, p. 396.
126

127M
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may be further illust1fated with an even more basic example of an individual who wants to
have a career in both dentistry and law. Success in one usually means sacrificing the

An individ$l who successfully pursues a career in dentistry, most probably

other.

cannot (as successfu~ly) pursue a career in law. Both require a different set of learned
skills, behavior, understanding and so on. This, I think, is not difficult to comprehend.
So far this e*ample has only illustrated that there are incompatible activities or
ways of life from whlich individuals can choose from. This is not yet the central point of
value pluralism. R~ther, value pluralism relates to the idea that there is more to the
I

I

choices that we are faced with than the choices being incompatible. There is a need to
,

show that the choic¢ between being a sailor and a family man (for example) lead to
separate and incompatible values, and moreover the choices we are left to choose from
I

are themselves incon}parable. This is the point of value pluralism which I would like to
draw out.
From the above example/scenario and definition, several writers have drawn three
related claims concerlling value pluralism. The three claims help summarize what value
pluralism entails. THey are (a) anti-reductionism of values, (b) tragic nature of conflict,
and (c) incommensur~bi1ity of values.
,

The first featUre of value pluralism, the anti-reductionism of values, maintains
that 'the goods of human life are many ... they cannot be derived from or reduced to any
I

one value ... the diverse experiences, activities, options, projects and virtues that enter into
smg1e type. ,129
good lives for human~: are not tok ens 0 fa ·

130

Th··
IS Imp1·les that th'
e goods

I

129

Gray 'When Uiberals and Pluralist have to part company', p. 20
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of human life have Ino common denominator.,l3l

132

Raz makes the same observation

when he writes that ithings become 'philosophically significant the moment one rejects a
still pervasive belie~ in the reducibility of all values to one value which serves as a
common denominatbr to the multiplicity of valuable ways of life.

133

In relation to our

sailor example, what the individual loses from choosing one option rather than the other
is not the same as Jhat he gains. In other words, there is 'no judgment that one gains
more than one loses' (ibid), instead what the individual does is ultimately choose one
option over another, ~d neither of the options are susceptible to any comparison. Hence,
the idea that one is getting the same thing as one is giving up is not supported by this
view. A view whicb takes such an approach is, for example, utilitarianism, whereby
things are measured: in relation to happiness (or pleasure) and one questions whether
giving up family life for sailing brings about more or less pleasure/happiness. Under
value pluralist concelPtions, this view is wrong. So to bring together the two related
claims, not only is th(fre the tragic theme of having to select one option over the other,- but
no common measure:tnent is available to assist the individual in -choosing one over the
other.
The first clainh, the anti-reductionism of values, helps make sense of the second
i

feature of value plurajlism. The tragic nature of choosing amongst different values is an
observation which Berlin makes explicit. Berlin notes that if 'the ends of men are many,
I

Peter Schaber ~akes the same point. See Value Pluralism: Some Problems, p. 71.
131 Gray, p. 20.
132 Berlin captures this feature nicely when he writes 'To assume that all values can be graded on
one scale, so that it is a mete matter of inspection to determine the highest, seems to me to falsify our
knowledge that men are fr~e agents, to represent moral decisions as an operation which a slide-rule could,
in principle, perform. (p. 1V1)
133 Raz, Multicult\n"aHsm: A Liberal Perspective, p. 179.
130
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and not all of them are in principle compatible with each other, then the possibility of
conflict - and of trpgedy - can never wholly be eliminated from human life, either
personal or social.

.1

•

the necessity of choosing between absolute claims is then an

inescapable charact~ristic of the human condition.' 134 Much like the example given
earlier concerning the individual that wants to both be a dedicated family man and a full
time sailor, there is 'something to be said about the two separate values he wishes to
pursue. Mainly, thetie is no hierarchical list which he may be able to use in comparing
the two ways of life" and furthermore there is something tragic about having to choose
among the options we are faced with. Any choice we make likely entails a great sacrifice
in terms of the othel1 value we are giving up. The tragedy resides in the fact that we
cannot escape this pr~dicament.
So far, two tIiings have been introduced; there is the tragic predicament that we
are placed with every! time we have to choose between different ends, which are coupled
with the idea that the11e is no common denominator to human values. Essentially, there is
no summum bonum 'or hierarchy of goods in terms of which human lives can be weighed
or ranked,135 availabl~ to the individual when making such difficult choices. These two
claims made above h~lp lead into the third related claim concerning incommensurability.
'[T]wo options are incommensurate [when] reason has no judgment to make
concerning their relative value' 136, we are told by Raz.

When two options are

incommensurable, we are to understand that they are incomparable (not just

Berlin, Two Cbncepts, p. 169, my emphasis.
Gray, p. 20.
136 M ofF, p. 324
134

135

•
1
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incompatible). That is, the two options are neither better nor worse than one another nor
are they of roughly !equal value, we are instead unable to compare the value of the
options, i.e. we deny iliat their values are comparable.137 They cannot be better or worse
I

because there is no common denominator by which we can measure them and they are
not of roughly equal walue because any talk of 'equal' value seems to suggest that both
options could be ra.nJ.ied and are found to have no gap between how valuable they are.
Put differently, talk df equal value suggests that some ranking can take place - which
under value pluralist bonception is rejected. Essentially, what this tells us is that when
we are faced with incommensurable options, reason is indeterminate. Now this is not to
be confused with thel idea that our decisions are irrational when two options are not
comparable. This, I tJitink, is an important point to stress. What Raz is suggesting is that
while there is 'no reason to shun one of the alternatives in favour of the other,138 (e.g.
being a sailor or fami~y man) this does not add up to some type of indifference towards
which choice we picki(since presumably they are incomparable). What incomparability
does mark is the 'inability of reason to guide our action, not the insignificance of our
choice' (ibid). Raz maintains that our ability to choose does not depend on 'valuing the
chosen option more tHan the rejected one ... One is able to choose when the two are of
exactly the same valu~, as well as when they are incommensurate. The fact of the choice
does not reveal why it was made. The chooser may even have chosen the less valued
option. ,139 Having tw<r incommensurable options then does not preclude choice. Hence,

M ofF, p. 329.
M ofF, p. 334.
139 M ofF, p. 338.
137

138
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one still has 'reason' to pick one option over another, for whatever reasons they may
have. However, the [point is that reason itself does not give us some objective measure in
order to compare thd two options. This is what is meant.by incommensurability. Albert
I

Dzur nicely summarizes Raz's take on incommensurability when he writes;
Incommensurabilit)( is the more complicated idea that the different goods which separately
contribute towards idifferent sorts of flolilrishing cannot be ranked or prioritized in a way
that will suit all persons. Incommensurability does not mean that we cannot as individuals
do what we always Ido, namely, choose paths and courses and goods in accordance to some
scheme of choice. .,j\nd incommensurability does not mean that such individual choices are
groundless or irrati~)llal. Incommensurability only means that there is no "objective" or
"rational" principle I or procedure that would allow all persons in aU places to rank the
different goods avai~able to them. 140

Together these three related claims give us some insight into what is meant by
value pluralism. We: are told that there is a predicament concerning whatever choice we
make, it seems to al~ays require us to compromise one thing for something else of value.
Furthennore, when :faced with such choices we cannot rely on some common
denominator, which aldds to the tragic nature of the predicament - the idea that there is no
escaping the compromise of one value for another.

Finally, reason cannot help us

I

compare the differeht values which are available.

Weare simply left with a

heterogeneity of values with no tool in deciding which is more valuable than the other.
Value pluralism, in o¢.er words, leaves us with hard choices.
So what are ive to take from this idea that there is no 'rational' principle or
procedure by which [We are able to rank different available goods? Also, how does
autonomy fit in with t~e scheme of things? Raz tells us that 'value pluralism is intimately

I

140

Dzur, 'Value Pluralism vs. Political Liberalism' p. 3
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. d·th
. between value
assocIate
WI
aut<i>nomy. ,14'1 I now want to cons I'der the connectIOn
I

pluralism and

auton~my.

As we shall see, if the value pluralist conception is accepted,

and we are left witj:J. an array of incompatible yet valuable choices, then the role of
autonomy will be more than just a simple strand in liberal thought It will instead be of
central importance for any state which upholds a value-pluralist conception.
Autonomy and Valu.e Pluralism

Before link~g autonomy with value pluralism, there are a few key ideas
concerning personal ~utonomy that need to be introduced in Raz's work in order to get a
full grasp the actual donnection between autonomy and value pluralism.
'In western industrial societies a particular conception of individual well-being
has acquired considerable popUlarity. It is the ideal of personal autonomy. ,142 For Raz,
the ideal of personal ~utonomy involves the notion that people should be (part) authors of
their own lives. In
liberalism.

c~apter

2, I examined in some detail the notion of autonomy within

Accordingly, in following Kymlicka, autonomy was defined by two

important conditions; the freedom to select our own conception of the good, and having
I

the room to revise/or ~eject our ends in light of new information or developed beliefs. In
this section, I examilile the notion of personal autonomy in more detail along with its
connection to value p~uralism.
The autonomdus person, for Raz, is he/or she who is (part) author of their life.
'The ideal of personal autonomy is the vision of people controlling, to some degree, their

I

Raz, Ethics in j:he Public Domain, p. 119.
142 M ofF, p. 369]
141
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fashio~ng' it through successive decisions throughout their lives.,143 This

can be distinguishe~ from the need to have a fully planned life, one that is structured
,

around unity and specified plans. There is nothing to suggest that only those individuals
!

who have planned ollt the remainder of their life - in accordance with their personal goals
i

and so on - are autqnomous. On the contrary, an individual could frequently change his
mind about his life plans but remain autonomous. The important point is that there is a
need for self-awareness in relation to the choices individuals make in their life.

In

I

addition, it is also cJ.jucial to keep in mind that autonomy, for Raz, is a matter of degree.
This is a point that ~ve saw in chapter 2. Autonomy is not an all-or-none ideal whereby
individuals either have it or not. The point rather is that autonomy can be limited without
necessarily being ditiIinished or violated. Along with this general remark concerning the
degree of autonomY,1 Raz introduces us to three necessary conditions (or capacities) of
autonomy which are ~f importance. The conditions of autonomy are; appropriate mental
abilities, independende, and an adequate range of options. 144
The first cond[tion ties with personal autonomy by suggesting that if a person is to
be an author of their i own life then they will need, at minimum, the 'mental abilities to
form intentions of ~ufficiently complex kind.'145

Such 'mental abilities' include

comprehension in reMtion to realizing one's goal, mental faculties necessary for planning
actions and so on. ~he second condition is independence. In brief, not only must an
I

individual have the b~sic mental capabilities to select their own ends, and be provided

M ofF, p. 369~
M ofF, p. 372 1
145 M ofF, p. 372.
143
144

!
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with a range of choices, he must neither be coerced nor manipulated into making a
particular decision.

But there is a disclaimer here. Coercion, for the most part, is

i

considered a negati~e concept because it diminishes one's options. However, not all
coercive acts are ne~essarily bad. Raz explains that at times one may be coerced from
selecting some speqific option but may still be left with plenty of other options.
Intuitively, this makeb a certain amount of sense. One can imagine a scenario where one
individual is attempt~ng to coerce a friend from not pursuing a career in pizza delivery
without necessarily Jiiminishing their autonomy. Now it may be true that we have
diminished their spec~fic option of wanting to be a pizza delivery worker but it can still
be argued that we haiVe not fully diminished their autonomy, presumably because there
are other worthwhile options available to the individual, such as work in construction,
I

landscape, truck deli~ery and so on.

Again, it remains important to keep in mind that

I

autonomy is a matter pf degree and all of the above conditions ought to be read with this
point in mind. One ddes not need to be fully autonomous in order to have autonomy.
I

The third condition, or range of options, is of key significance for Raz when it
I

comes to the

connecti~n

between autonomy and value pluralism. It is important here to

,

introduce a distinction! between range of options and choice. Raz rightly notes that it is
not enough to have chpice for personal autonomy. 'All that has to be accepted is that to
be autonomous a perSon must not only be given a choice but he must be given an
I

adequate range of choipes.' 146 Raz best illustrates this example when he states that one is
,

not really granted a c40ice if one is given a set of a hundred identical houses to select

146

M ofF, p. 373.
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from. Such a set, ad cording to Raz, lacks a range of choice (even though it provides the
individual with a

c~oice).

One can select anyone. of the houses, but how much of a

choice is there reall~? To have an adequate range of choices, the example needs to
include, for instance'i an apartment, a townhouse, or even a shack. Such a set provides a
range of choices. TJiis can also be illustrated with an example involving religion. If one
is provided with only one religious view and told to practice it whichever way they
wished (without breaking the tenets of the faith) then what choice do they have? Again,
to have an adequate

~ange

of choices one must be provided with options ranging from

monotheism, polythdsm and perhaps even atheism.
,

From the thre~ capacities of autonomy mentioned above, and for purposes of this
analysis, the most irh.portant feature which I would like to focus on is the range of
options. For Raz, there is something to be said about the range of options made available
within a liberal demopratic. society. Mainly, the range of options made available to the
individuals of the st~te will share a similarity with the features of value pluralism
discussed thus far.

~t seems reasonable to suggest that the range of options made

available in the state ~~ll be of incomparable and incommensurable value. That is to say,
the options that an individual can pursue, whether it is in their academic, occupational, or
social life will sharel the features of being non-reducible to a common hierarchy,
,

incommensurable and! further still place the individual in the predicament of having to
sacrifice one value for another - of which no comparison can be made. Nonetheless,
having a range of options will be important in helping individuals pursue their own
conception of the gooq. It seems plausible to say that individuals define a great deal of
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their lives by the dhoices they pursue, which in turn depends on the options made
possible within the $tate and to which individuals have an access to. Since we cannot
ascertain which op~ions individuals ought to pursue (because of the value pluralist
conception that has peen discussed so far), the place of autonomy takes on a new role
within liberal theory, Raz helps make the connection between the range of options and
autonomy by statjng the following:
[A]utonomy is valuable only if one steers a course for one's life through significant choices
among diverse and raluable options. The underling idea is that autonomous people had a
variety of incompat]ble opportul1ities available to them which would have enabled them to
develop their lives ~n different directions. Their lives are what they are because of the
choices made in s],tuations where they were free to go various different ways. The
emphasis here is an the range of options available to the agent. This points to a
connection between lautonomy and pluralism. A pluralistic society, we may say, not only
recognizes the exis~ence of a mUltiplicity of values but also makes their pursuit a real
option available to i* members. 147
This point requires some further elaboration.
following: First,

plur~ism

148

What is being said here is the

imposes on us some hard choices. This has already, I hope,

been demonstrated b~ the earlier discussion of what value pluralism is. Next we will
need to cope with such choices, and in turn, we will need to develop 'certain disposition
of character, or virtue~.'149 Crowder captures Raz's point well when he claims that 'those
virtues overlap the

ch~acter

traits distinctively promoted by liberal fonns of politics, in

particular the exercisel of personal autonomy. In short, liberalism promotes the virtues
required for coping

~uccessfully

incommensurables' (i~id).

with the exigencies of choosing among conflicting

Therefore, if pluralism is true, and we have to cope with

I

Raz, Ethics in the Public Domain, p. 119.
148 I will be draw~g from George Crowder's book for an elaborate explanation of what Raz is
getting at. Crowder essentially follows Raz's argument for the connection between autonomy and value
pluralism in his book 'Isaia~ Berlin: Liberalism and Pluralism'
149 Crowder. Isaiafu Berlin: Liberalism and Pluralism, p.164.
147
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i

difficult choices, ~en ~e will need to be autonomous.

As Crowder tells us 'value

pluralism imposes qn us choices that are demanding to a degree, such that they can be
made well only by

~utonomous

agents. If pluralism is true, then the best lives, those

informed by critical choices among the available options, will be characterized by
I

personal autonomy.'~50
On these

gro~ds,

autonomy no longer becomes just a strand of liberalism (out of

many) but is instead of central importance if we are to deal with the pluralist nature of
I
I

liberal democratic

~ocieties.

'For those who live in an autonomy-supporting

environment there is no choice but to be autonomous: there is no other way to prosper in
such a society.'151 T~e argument given by Raz is specifically aimed 'at those who regard
autonomy as valuabl~, but as merely one option among many.'152 According to Raz,
'their mistake is in dikregarding the degree to which the conditions of autonomy concern
a central aspect of tije whole system of values of a society, which affects its general
character. The

condi~ions

of autonomy do not add an independent element to the social

forms of a society. They are a central aspect in the character of the bulk of its social
forms' (ibid).
I think we can!now make sense of Raz' s claim that 'value pluralism is intimately
linked with autonomJl'. The connection resides in the fact that having a plurality of
,

valuable, yet incomm~nsurable options, leaves little to no choice but to create a central
,

role for autonomy.

F~r

Raz there are two separate but related claims to be made. The

,

Crowder, p. 16~
151M ofF, p. 39l.
152 M ofF, p. 394.
150
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first involves the idei;L that 'orie can exercise autonomy only when faced with a range of
significantly different valuable options ..I53 The second is that having a range of valuable
options is of little sigpificance if autonomy is not made possible. Both claims depend on
each other - a range of options needs to be made possible for the exercise of autonomy
while autonomy must be supported if a range of options are to be pursued. Autonomy,
then, is key for value pluralism. For individual well-being,154 the choices made between
I
I

the many

incommen~urable

goods available within liberal democracies will require the

development of an a*tonomous character if individuals are to successfully pursue their
own conception of th~ good.
This brings abbut Raz's argument in support of a perfectionist liberal state which
is committed to persohal autonomy. Ultimately, for Raz, our well-being depends on our
I

success in achieving ~aluable goals. Such goals are determined by the range of options
available within one's environment. For Raz, success in the pursuit of our goals will
require an exercise of our autonomy.
I

Raz's insistenae on the centrality of autonomy in liberal democratic societies
speaks volumes.

The~e

are many questions that come to the forefront in relation to the

argument that our w~ll-being rests on the options made available in the state.
particular, what is to

In

qe said about faith-based arbitration as an option within the state?

What does Raz mean fuy morally acceptable options? Such questions, as well as others,
I

McCabe, p. 499.
It should be noted that for Raz our 'wen-being', which he defines as the 'wholehearted
successful pursuit of valuab[e goals', is a function of success within a way of life and not some metric
system whereby one measwtes well-being to determine which course oflife is best to follow. In other
words, well-being should ndt be confused with some metric system, similar to that of Utilitarian calculus,
whereby an individual can dpoose the ends which produces the most units of happiness (or pleasure). For a
more detailed discussion oniRaz's concept of well-being, see Ethics in the Public Domain, chapter 1.
153

154
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will now need to bel adch-essed. The next chapter will bring back the question of faithbased arbitration. Blow does such an option fare out under Raz's liberal perfectionism?
Further still, is there any room for faith-based arbitration in liberal democratic societies?
I

Ifnot, then what toll does this take on the well-being of individual members belonging to
I

such groups? Also,1 if value pluralism tells us that there is no measurement between
incommensurable o~tions, then are we not to keep faith-based arbitration for those to
which it is valuable and crucial for their well being? It is now time to bring forward
I

some conclusions foncerning the value of faith-based arbitration within liberal
democratic societies ..
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I

Chapter 5
Keeping the Faith
In this final :chapter, I would like. to return to the question of faith-based
,

arbitration and its p~ssible existence within liberal democratic societies. Part of my
overall interest is to 90me to an understanding of what Raz intends with the idea of only
promoting 'morally ~cceptable options' and what condition(s) need to be met for an
option to be considered morally acceptable. In my attempt at dealing with this issue, I
!

will be, first, looking tt some of the solutions so far offered to this issue. Primarily, there
have been two solutiohs offered. The first has been to full out reject the entire option of
faith-based arbitrationl while the latter has been to unconditionally accept the option. In
what follows, I intend to address why the option of faith-based arbitration needs to be
made possible in liberhl democratic societies. In order to make this argument, I will be
drawing on some of tlie concepts already presented in previous chapters. It is my intent
to rule out the option ~f completely rejecting faith-based arbitration by way of making an
argument to why the ojJtion needs to exist. Hence, if an argument can be made as to why
the option should be a~ailable, then the option of full out rejecting faith-based arbitration
can be avoided. However, given that an argument can be made concerning why such a
I

practice ought to be allpwed in liberal democracies, there will still remain the question of
whether the practice ol!lght to be allowed with no restrictions (except presumably those
I

inherent in the practice itself). Put differently, if the practice is to be allowed, then in
what form should it bei allowed? Should there be restrictions? If so, what should such
I

restrictions look like and on what grounds are they to be justified. Essentially, it is a
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question of what ne~ds to be done in order for the option to be a 'morally acceptable'
one.
Finding the Two-W~y Street

Both academ~c and public literature solutions concerning the issue of faith-based
arbitration have

gene~ally

been broken down into two sides. On the one hand, there are

those who argue that faith-based arbitration, as a whole, has strong potential to violate
some of the most ch~rished individual rights. In particular, it can potentially violate the
rights of women and ~kew property and other distribution rights (e.g. inheritance) heavily
in favor of men. Hence, for this and other similar reasons, faith-based arbitration leads to
more complications

~d

difficulties than the state would like to deal with and so it

remains better to take', the entire option of faith-based arbitration off the table. This has
certainly been the lin~ of argumentation taken by the Ontario Government of Dalton
i

McGuinty and the Cruiadian Council of Muslim Women (CCMW). It is Mr. McGuinty's
hope to eliminate the l, controversy surrounding the issue by pushing for its complete
elimination across all r~ligious faiths. As things stand right now, the last public statement
made by McGuinty with regards to this issue warned that legislation would be introduced
'as soon as possible' ISS in order to eliminate both the use of Sharia law and the whole of
faith-based arbitration., While no such legislation has yet to be introduced, one only
wonders when it wilt and what possible response will come from the religious
communities.

155

Globe and Mail, !September 12th, 2005.
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I
I

On the other Ihand, there are those who sympathize with group demands and argue
that faith-based ar*tration has significant value for those who live a life in full
accordance with their religious doctrine and also believe it is not the state's responsibility
i

to either enforce

fait~-based

based arbitration

sh~uld

arbitration or police it. In other words, the practice of faith-

remain an option for those who want to practice it without the

state deciding how b¢st to arbitrate on religious grounds. This option requires the state to
I

take its hand out ofi the matter, so to speak, and leave the minority communities to
conduct their own affairs in accordance with their own standards or way of life. Such a
solution can be foun~ in the writings of Mumtaz Ali, who it may be recalled, initially
helped launch the d~mand for a Sharia based tribunal within Canada via the IICJ I

Islamic Institute of C~il Justice.
Both solution~, in my view, fail in being too extreme. The first solution bars an
important practice fot religious communities on the grounds that it is too difficult to
manage in an envirorlment strongly dedicated to individual rights. However, the same
point can be made of ~lmost any practice. Consider the rights to freedom of expression.
This afforded right has, on many occasions, come with considerable complications and
difficulties. For example, should hate speech be protected? What counts as hate speech?
Do holocaust deniers have a case for free expression? What about those who claim to
I

deny the holocaust dn academic groundS?156 While there is no denying that such
questions are importaIT~ to answer, the point I am trying to get across, which I take to be a

,

156 The case ofDafvid Irving comes to mind. Also, it should be noted that I only draw on these
examples for sake of iIIustdting the point, not to draw attention to the ongoing debate concerning what is
and what is not hate speech ..
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on~, is ~imply that if we are willing to sanction free expression despite
I

the attendant com~lications and difficulties, then surely the fact that faith-based
I

arbitration brings with it similar complications and difficulties is not enough to warrant
I

our rejecting it altog~ther.
i

Nonetheless, ~ust because the practice is not to be full out rejected this does not
necessarily amount tb the state having to accept the practice in its entirety. Again, take
I

the example of free e~pression. For sake of argument let us assume that it is a good thing
to have - this does n9t necessarily entail that we are to uphold free expression at all costs.
I

Surely there are limi~tions to free expression. To stick with the above example, there are
I

limitations which airf to eliminate some forms of expression such as those of hate
i

speech, that is speech which willfully promotes hatred against an identifiable group based
I

I

on gender, race,

ethni~ity, religion (and in some cases old age and disability).

This form

of speech, whether wi-itten or spoken in the public sphere, is not guaranteed or protected
under the Canadian Charters of Rights and Freedoms. So to those that demand that
,

minority practices ou~ht to be allowed with no restriction (with the exception of those
restrictions which are inherent in the practice itself), we can again, on grounds of
I

commonsense reject tfueir demand. It makes little sense to say that a liberal state ought to
I
I

fully take its hand out Iiof a practice which is occurring within its borders, especially when
,

such a practice might

tlun the risk of harming individual rights. IS?
I

157 I do not want tJ be misunderstood at this point as making the assumption that faith-based
arbitration automatically hdnns individual rights, but rather the point is that any practice which may harm
individual rights needs to e~amined by a liberal state more carefully.
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!

But I have y~t to address the actual issue of faith-based arbitration and why it is
that I think the optio~l needs to be made possible. So far all that has been said is that full
out rejection or full lout acceptance is hardly the solution to this matter - if we are to
I

I

understand why we should accept faith-based arbitration in a particular form which
I

respects the

appropri~te (in a liberal society) restriction and limitations, we need first to
I
I
I

examine the questionl of why it is important for the option to exist in the first place. It is
I

reasonable to assumel that if an argument can be made, then the option of ruling out the
I

whole of faith-based arbitration can be disregarded. Nonetheless, the form in which it
I

ought to exist will

stil~ occupy us near the outset of this chapter.
I

The Option of Faith~Based Arbitration
!

In chapter 2,

I examined the possible role of culture within liberal theory.

As it

!

may be recalled, traditionally the notion of culture has played little-to-no-role within
liberalism, on the pre~umption that liberalism, along with its strong atomistic nature, does
not need to relate culture with individuals and their conception of the good. Instead it
was considered, for ~ long time by some classical and contemporary liberals, that
individual ends could lJe selected independent of cultural context.
I

However, othe~ contemporary liberal writers, such as Kymlicka and Raz, have
taken it upon themse~ves to consider more closely the r:ole of culture in relation to
I

individuals and their 90nception of the good. Such writers have vigorously argued that
the importance of culture (again, in relation to individuals and their conception of the
i

good) has been overlc~oked or at the very least underappreciated. What Kymlicka and
Raz have been able tol do is not just merely show that culture can be of importance to
I
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I

liberal theory, but father they have been able to provide reasons for the necessity of
I

culture to liberal th~ory. They have done this in at least two ways. They have shown that
I

liberal principles Jd beliefs need not reject the cultural context of individuals (i.e. that
I

cultural context fits in with liberal principles), and more importantly, they have shown
1

that culture is of ab¥lute necessity if individuals are to form their own conception of the
I

good and experienc~ well-being in the pursuit and practice of that conception.
i

Culture,

Kymlic~a and Raz argue,

is what provided individuals with their 'context of

I

i

choice' or their 'hortzon of opportunities'. By this, both writers argue that prior to even
I

having the options from which individuals were to pursue their ends, culture was
1

essential for providirtg the actual options themselves. That is to say, culture provides the
!

meaningful options born which individuals can pursue their conception of the good.
I
I

Hence, if at the cor~ of liberal theory there is the concern of allowing individuals to
i
I

pursue their own conpeption of the good, then one could see how the emphasis on culture
I

by Kymlicka and R~ does little to threaten liberal theory, but on the contrary, adds much
to it. Ultimately, cJIture becomes a key piece in allowing individuals to pursue their
ends.
More over,

a~ an Implication of Kymlicka's and Raz's emphasis on culture for
!
I

liberal theory, there i$ now a reasonably placed importance put on states to recognize and
accommodate cUlturef. Accommodation, as we saw in chapter 2, did not necessarily
entail the creation of ~eparate societal cultures but rather there was a need for the already
established institutes ~o incorporate, to their best, some of the important options which
!

arise from different dIltures.
Hence, there is a need to add new options (or at the very
I
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least modify old onles) in order to accommodate polyethnic groupS.IS8 Allowing part of
an immigrant's cul~e to flourish in Canada is of great importance because of its
,

contribution to that ~ndividual' s pursuit of the good.
I

In particula:q, I have in mind the importance of religious culture for those
individuals who arJ devoted to their faith.

These individuals, I want to argue are

different from other Iso-called religious individuals, in that the individuals I have in mind
are those that live, elat, sleep, and breathe the dictates of their faith. Put differently, the
I

individuals 1 have in mind are to be distinguished from the pseudo-religious who attend
!

Church on Sunday' ~ or the Mosque on Friday more on grounds of convention than
devotion or dedicati~n. It is reasonable to think that there are many individuals who seek
to reap some of the bpnefits of (say) Christmas or Eid and so on, and claim to be religious
on specific calendar days, but more than attending these celebrations (or more than a
I

weekly attendance tOI their place of worship), religion plays a minor role in their lives. I
i

am concerned about fuose individuals whose religious culture is integral to their life, and
the meaningful optio~s which are derived from their culture constitute the only set of
options to their lives ..
If culture, as Kymlicka and Raz argue, is of crucial significance to individuals and
their conception of th~ good, then there is an important need to take the religious culture
of devoted individualS seriously. Moreover, there is a need to take the options which are
I

derived from the culture itself seriously because, presumably, the culture of religious
I

158 The Arbitration Act is one good example of the type of accommodation that Kymlicka and Raz
might have in mind. The ~equest to recognize religious practices was not a request to establish a new legal
system, but instead to allo~ the already established system to incorporate a new option for polyethnic
groups.
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individuals provides both the meaningful context to its followers as well as their 'horizon
I

of opportunities' - l~mited as it is, it is still the opportunities which their faith dictates to
them. To deny som~ form of recognition to the culture or the options derived from the
culture is a major setl back to those specific individuals.
What Kymlidka and Raz have done is provide us with some good reasons as to
why liberalism need!not be hostile to such cultures, and more importantly, why cultural
,
,

recognition is of cnftcial significance for individuals and their chosen ends. To take
!

seriously the recognition of religious culture entails not just having the state agree to
letting polyethnic

gr~ups

have their practices, while at the same time stopping short of

i

actually accommodating it. On the contrary, there must be real (political and legal)
implications to recogruzing the options which stem from religious culture.
,

In other

words, it is not a matter of simply letting polyethnic groups be told that the state respects
I
I

their practices, but -mere is an actual need to give the practice the proper recognition
within the political arid legal constructs of the state. The issue of faith-based arbitration
presents a good exanlpie. Allowing devoted Muslims to resolve their marriage dispute
through Islamic personal law while at the same time not acknowledging the divorce terms
through the

Canadi~

legal system (by way of altering the terms of child support,

custody, tax claims f6r these individuals based on their religious framework) marks an
example of a practic~ that the state allows but does not actually legally or politically
recognize. In this regard, the meaningful option of having divorce settled properly for
religious individuals (~o which religion means the world to) is not supported or given due
recognition by the st~te, which in turn shows little to no recognition of the religious
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culture from which the practi~e stems. Instead, what ought to be taken from the request
that religious arbitr~tion be given recognition is that the state should actually take into
consideration the re~l implications which arise from the practice being observed. The
option of faith-based arbitration cannot really be considered as being 'real' if the legal
I
,

system does not follqw through by way of accommodating it (i.e. does not follow through
by granting the relig~ous form of the divorce on the divorce itself). Put di:f:t:erently, the
I

terms of divorce - t6 be properly recognized - would have to concur with those of the
I

religious culture and not any other set of beliefs. This is part of what if means to
recognize a culture, i~ particular a culture that is of great significance to its followers.
,

This all ties ~ack to the significance of culture that Kymlicka and Raz have been
able to bring attentio* to. I think it suffices to say that we need to, at least, take seriously
both religious culture (because of its contribution to individual's conception of the good)
I

and the options/practices which come as a result of the religious culture itS'elf. To just
throw out the option pf faith-based arbitration for those whose culture provides the only
meaning to their live~ is to hinder those individuals to a great degree - one that liberal
I

principles would not ~e much in favor of let alone want to endorse. By removing the
option, the state hurts! both the religious culture from which the practice comes from and
the individuals to wham this is of absolute importance and necessity.
I

I hope to have not jumped ahead of myself and given the impression that the
above gives us reasoni to allow any and aU practices found in cultures, instead, I hope to
have given some reas~ns as to why recognizing and accommodating cultures (and their
I

options) is an issue ~vhich needs to be taken seriously. Furthermore, I hope to have
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why we should avoid the option of excluding faith-based

arbitration. It is easy at times to reduce the debate to an issue over divorce terms, but in
I

reality what is at $take here is the importance of personal law for those devoted
individuals whose r~ligion does not make up a part of their lives, but is their whole life.
!

For them, and to thci importance of their religion, I think that liberal states, at the very
I

least, owe taking the~r wish for religious arbitration seriously - serious enough that liberal
states ought to at le~st consider the form that the practice should take rather than just
completely rejectingh.
I

I now want tol turn to one potential drawback which might arise ilf we are to make

the option possible bFfore I outline some suggestions regarding the fonn that the option
should take if we are to meet Raz's 'morally acceptable' criteria. For the most part,
I

something has to be

~aid

about those that do practice their faith but wish not to follow

through with religiouS; arbitration.
Having the Option

Having provid~d, what I think are, plausible reasons why we should take seriously
I

the option of faith-ba~ed arbitration and why we should make the option available in at
least some minimal f~rm, I want now to acknowledge one potential drawback to making
the option possibly aivailable. It has to be acknowledged that by making the option
possible there may

no~

be pressure exerted on members of the religious community by

i

their community leade~s (or possibly other members) to have to practice the option. This
i

certainly was the case when Mumtaz Ali put forth the proposition that 'once the "Sharia
I

Court" was available

~b

Muslims, they would be required, as part of their faith position,
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to settle disputes on~y in that forum, if !they were to be regarded as "good Muslims".' 159
,

While this statemen~ is up for questioning, it did, however - indirectly at least - silence
those religious members who were not fully in favor of Sharia Courts, as well as exerted
,

pressure on other Muslim individuals who originally were in favor of the Canadian
Family Law procedo/es to change their view to be more in favor of Shruria courts.
i

This certainly creates difficulty for those members who still want to maintain their
religious membership in their community but also do not want to pursue the religious
arbitration route

i
I

(fo~

whatever reasons they may personally have). Prior to making the

option possible, it w~s always easy to avoid it because the option did not exist. Hence,
,

the worry over cOlinmunity pressure or the worries of being ostracized by other
community membed could not be much of an issue since the option never existed to
I

I

either be pursued or Irejected. But now that the option may be a possibility, the fear of
facing group pressur~ and ostracization by group members becomes a potential[ reality.
The usual re~ponse to the dilemma of group pressure on other members to
conform has usually Ibeen the reassurance in the political doctrine of the 'right to exit',
which all members qf liberal states are said to be guaranteed. That is, in one form or
another, all member~ of liberal states are granted the right, for example, under the
Canadian Charters

df Rights

and Freedoms to 'freedom of association,160 which can

equally be read as ¢.e 'freedom to dissociation'.

Members of the state are free to

associate with whate~er members (or groups) they so desire - this is a guaranteed right.

159

Boyd Report, p. 3.
,
160 Charter, sectiqn 2( d).
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I

I

However, one can certainly take a step back and question what such a right, such as that
I

to exit, really means.;
Brian Barry ~elps shed some criticisms on the political right of exit. In particular,
one has to ask if the option of exiting is even a possibility for some individuals. Barry
I

takes into

considera~ion

three separate sets of costs that individuals may endure if they

are to leave their c~mmunity. They are intrinsic, associative, and external costs. For
,

purposes of this disqussion, I want to briefly introduce the intrinsic cost. This form of
cost relates to the pripe that individuals will have to personally endure if they are to leave
their community. "llhe intrinsic cost that [Muslims] suffer are those that are inherent in
I

the fact of no longer being in the [Muslim community]. What these costs are 'Nill in each
I

case depend on their beliefs.' 161 That is to say, for some individuals the right of exit is
I

compared against

th~

possibility of eternal damnation which all of a sudden makes the

option of exiting no~ very· viable to those individuals.

So while it may be true that

individuals have the tight to associate or dissociate with whomever they choose, it has to
I

be kept in mind that,this is much easier said than done. For some individuals, leaving
their religious community is a very difficult option to exercise and would require the
individuals to take ani enormous step in their lives.
I have to adn1it that this is a problem and a drawback for those that still wish to
maintain their status lin their community but choose not to pursue religious arbitration.
While the state wo~ld never force individuals to take up the option of faith-based
arbitration against thJir will, one does have to bear in mind the internal pressures which

161

Barry, Cultur~ and Equality, p. 150-1.
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come from comm~ty members on those that do not want to go ahead with the practice.
In addition to this, Pnd to further complicate things, how other community members
choose to treat those ~hat do not go through with available practices is also something that
liberal states cannot qhange. Barry points out that there are associative costs that 'arise as
,

a result of decisions faken by group members that they are permitted to take by a liberal
state. Thus if membrrs of the [Muslim community] breaks off social relations with you
i

as a consequence to [for example] your expulsion, this is something that they are free to
i

do.

People in liber~ societies cannot be prohibited from being narrow-minded and

sectarian in this kind ofway. .l62
It was always! easier for the non-conforming individuals when the option did not

exist. But now that t~e option may exist, I have to admit that the issue is no llonger that
simple.

However, I: do want to emphasize that, as difficult as it may seem, those

individuals do have spme room for pursuing other options outside the community or in
other communities. E~en though they bear some intrinsic costs, this is not to be taken as
though they have no chance of entering other Muslim communities. For instance, the
Progressive Muslim Ulnion (PMU) is one such group that practices Islamic principles but
does not favor the adoption of any religious forms of arbitration. The communities which
are organized and

r$

by the PMU are one such alternative to individuals.

This

ultimately comes doW!} to a decision that a member would have to make on their own. 163

Barry, Culture limd Equality, p.15l.
In a sense, the decision to stay in a community whereby the individual may not fully agree with
the tents of the faith is similar to the inner workings of some churches. In some areas of Christianity, there
are some set-ups that favor the male more than the female figure. For instance, there are churches where
only the male can hold a mfuistry position. In such cases, there will always be the painful decision for
some female members reg~ding whether they should remain in the group or not. This is a decision that
162

163

107

M.A. Thesis - Mohcjmad AI-Hakim

McMaster - Philosophy

On the whol~, I think this drawback is important to acknowledge but it does not
give us enough grqunds to reject making the option of religious arbitration possible.
Individuals have to I make up their own minds and sometimes the consequences are of
great impact to their! lives - this much has to be acknowledged. However, this should not
be the grounds to deter us from making the option available.
,

Putting the Fait~ Behind Faith-based Arbitration
,

In this final ~ection it is time to turn over to the issue of the 'moral acceptability'
i

in regards to the option of faith-based arbitration. So far, I have agued that the option
I

should be taken ser[ously for reasons having to do with the importance of religious
culture in relation to Iboth its members and to the parameters of liberal theory. Moreover,
I have argued that d~spite the drawback that occurs from making the option possible, we
!

still have countervai~ing reasons for keeping the option possible. Having argued for this
alternative, the form ~n which the practice should take remains to be answered. I want to
turn to this issue pc\rtly because it has never been in my interest to suggest that the
practice should occur with no restrictions. This is a point which surely Kymlicka and
Raz wo.uld agree upon - the practice needs to meet certain limits. 164
Unfortunatel)1, in the interest of space, I will not be able to spell out, in detail, the
,

form that the practicd should take. This is primarily because it is an entire subject on its
only the individuals them~elves can make. Whether they want to remain in their particular sect of
Christiani~ or instead to ~eave and j?in an0!h.er sect whereby wome~ ~lay more of an active role in the

administratIve aspect of the Church IS a deCISIOn they have to make, It IS no one else's.
164 Interestingly Jnough, even those in favor of religious arbitration, reported Boyd, were in favor
of liberal checks and balJces in order to secure protection against the types of abuses most commonly
feared under the banner o:freligious arbitration. Boyd writes, 'Virtually all of the respondents favouring
religiously based mediatidn and arbitration advocated for additional safeguards to be applied where family
law matters are to be arbiti-ated in order to prevent the kind of discrimination and inequity most feared by
the opponents', p. 68.
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I

own and would una~guably need a full length treatment in a book of its own in order to
I

work out the speci:qc details of religious arbitration. The Boyd report itself is nearly a
ISO-page report dealing with the issue, whereby Boyd outlines in total 46
I

recommendations thp,t need to be in place if the option is to exist. I have no intention in
this section to go

ov~r,

in any detail, the Boyd Report. However, I do intend on drawing

i
,

on my previous cha~ters in order to help outline in broad terms the kinds of requirements
that I think need to Ibe met if the option is to pass through Raz's 'moral acceptability'
criteria.

In particular, I have two considerations which were introduced in the previous
i

chapter that I think qan help shed some light on what the limited form needs to include.
I

I

The first of these is the need for prohibition based on independent extrinsic reasons such
I

as the Harm PrincipM and/or a universal code such as that of Human Rights. The second
consideration will be I the assurance of autonomy at the core of any practice - for reasons
I

we already looked at ~in previous chapters but will be helpful to rearticulate. I now want
I

to turn to each of these considerations.
Extrinsic Reasons;

Any limitation placed on the option of faith-based arbitration crumot be based on
the state arguing that :there is no value in the practice itself. As it may be recalled, the
doctrine of value plmpIism makes any such claim difficult to maintain. It is difficult to
argue that the practic~ is not valuable because presumably to do so would suggest some
hierarchical set of val~es whereby, the practice of religious arbitration does not appear on
,

the list or appears neat! the bottom of such a list. Such claims cannot be made by the state
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due to the incomme;nsurable nature of values and the lack of any such summum bonum
I

hierarchical list. Herce, to prohibit the practice on grounds of it not being valuable will
not suffice. Instead, i any limited form of religious arbitration will have to be based on an
independent extrinsif reason based on the avoidance of harm to others. That is to say, if
aspects of the practice involve harming the rights of individual members, then those
I

aspects themselves fan either be prohibited or altered as to ensure that the right in
question is no longer being violated. 165 This prohibition will, in turn, be based not on
grounds of whether Jle state values a conception of the good but will instead be based on
the grounds that the practice itself engages in the violation of a right which is cherished
by the state (or som~thing like the Universal Declaration of Human Rights). The main
point of this claim isl that the restriction does not pick on any specific group or practice
but any and all prac~ces which violate this principle. Essentially, it is a standard that
liberal principles willi not allow us to violate - irrespective of how important the practice
is to its member.
One could step back at this point and question whether having something like the
I

Harm Principle leadsl us to violate the doctrine of value pluralism, in that all of the
sudden there appears to be something that we do in fact value and measure to be of great
importance. I want

~o,

nonetheless, suggest that I consider the independent notion of

harm to be different :from the point that the doctrine of value pluralism was getting at.
165 For example, ~oyd goes through extraneous length to secure protection to both children and
vulnerable women in her r~commendation for changes to the Arbitration Act. In her 9th recommendation
Boyd writes 'The Arbitradpn Act should be amended to permit a court to set aside an arbitral award in a
family or inherit~nce matter if: (a). the. award does not reflec~ the best interest o.f an;: c~ildren affected by it;
(b) a party to it dId not have or waive mdependent legal adVice ... 'p.134. WhIle thIS IS only one of many
recommendations, it reveal~ the ~e~t length ~at is rea~;: to be t~en .to ensure that such members of
society are not harmed by engagmg m the optIOn of relIgIOUS arbItratIOn.
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With regards to value pluralism, the main concern was to show that different ways of life
,
,

I

- whether it

involv~s

a career in academics, medicine, in building relationships and

friendships and so qn - cannot be compared or ranked and that each set of pursuits
contribute different ¥1d incomparable values to those that engaged in them. I find this
point to be different Ifrom the Harm Principle in that while certain ways of life are still
I

deemed valuable in ahd of themselves they cannot be supported because of their violation
of a cherished right by the state. The Harm Principle, I want to suggest, is independent of
I

the doctrine of value!lpluralism in that it places restrictions which, in turn, do not allow
for certain practices, I however, the principle itself does not necessarily deny that the
I

practices have no vallie.
Therefore, in regards to the first consideration, the form of the practice needs to
I

ensure that the

practi~e

itself does not lead to the worries and abuses that members of

society fear will conp.e about from the recognition and accommodation of religious
arbitration.
Autonomy Reaso~s

The second c~aim which I would like to draw upon is the importance for
protecting autonomy at the core of any state supported practice.

As Raz points out

, [a]utonomy is a distinct ideal, and it can be pursued in different societies which vary
considerably in the other aspects of the pursuits and opportunities which they afford their
members.

Autonomy is, to be sure, inconsistent with various alternative forms of

valuable lives. It c~ot be obtained within societies which support social forms which
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I

do not leave enough roo~ for individual choice.' 166 I have tried to show in the previous
I

I

chapter that autononlty ought not to be taken as one out of several aspects of liberalism
I

but instead as a central component. Autonomy, as we saw, is crucial for individuals and
their pursuit of the $ood. Earlier in this chapter, it was argued that we need culture to
provide the options. iAutonomy and culture go hand in hand in that we need autonomy to
I

pursue the options t~at our culture makes possible. It is not enough to say that culture
provides the possibl~ goods; autonomy is just as crucial for the pursuit of the good.
!

Hence, for an optiJn to exist, and moreover, to be consistent with Raz's moral
I

acceptability criteria, ithe ideal of autonomy must be present at the core of the practice. In
drawing back on my earlier point concerning the potential difficulty created for those
I

who want to remai~ in their community but also want to opt out of the religious
arbitration option, it remains of crucial importance (for them and others like them) to
I

'leave enough room f~r individual choice' in the practice itself. According to Raz, then,
I

for a practice to be morally acceptable, it must, at the very least, meet the demands of
!

liberal societies. That is, it must ensure individual room to exercise choice in accepting
I

or rejecting the

option~,

as well as securing (irrespective of any group of individuals) that

the practice itself doed not lead to the types of violations that liberalism and human right
codes aim to eradicate:
At the end of!the day, I hope we can now come to some realization of how
important the recogni~on of cultural practices can be and why liberal societies should
take the issue seriousl~. However, none of this should add up to accepting the practice in

166

Raz, M ofF, p. 395, my emphasis.
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its entirety with no r~strictions.' Instead, we must aim to integrate the practice within the
I

parameters of liberall society and make it acceptable by such standards. I hope to have
not disappointed the Ireader at this point. Rather, I hope to have added to the debate by
giving something folr both minority groups and liberal society to think about.

It is

i

important to unders~and the form that the practice ought to take in accordance with
I

avoiding individual ~arm and allowing personal autonomy to flourish. I would like to
,

end this project on a pote by Marion Boyd which urges us to set up the practice in a way
that would be both 4ppropriate to liberal society and would still leave the decision to
I

those to whom it is pf great significance for. If we establish the parameters of moral
acceptability, then m~ybe we should have a little faith in faith-based arbitration.
Understanding that not everyone will choose to resolve legal disputes in the same manner
is central to seeing that is at play in this debate ... Just because we may disagree with the
manner in which this alternative is used by some individuals does not mean we are allowed
to deprive them of me right to use it, as long as they are using it in an appropriate manner.
Therefore, as long ~s true consent is obtained, each individual should have the right to
make decisions for tier or himself, even where those decisions are not those the majority of
others would make. 1 •7

167

Boyd Report, p. 74-5, my emphasis.
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