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SCOPE AND CONTENTS:

The Restrictive Trade Practices Commission exists
in Canada to provide an objective appraisal of the
effects of particular practices on the public interest,
divorced from the actual procedure of prosscution
under the Cocmbines Investigation Act. The work
examines from the Commission's published reports the
appraisal by the Commission of discriminatory trade
practices.

The history of the legislation and the develop-
ment of the Restrictive Trade Practices Commission
are discussed, to indicate the Commissionts terms of
reference. A chapter is then devoted to an eccncmic
analysis of discriminatory practices, and its
conclusions are used to criticise strongly the
Commissiont's appraisal of such practices.
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Preface

- The allocation of federal and provincial areas of
jurisdiction in Canada is such that the protection of the
‘Canadian.public from unfair and restrictive trade practices
cannot be maintained through an administrative board or

1
tribunal, but must instead be accomplished through a body
of pfohibitive federa1 legislation, which is criminal in
nature. The Restrictive Trade Practices Commissgion hag,
however, been developed to allow an objective appraisal of
redirictive pfactices divorced from the procedure of
proseciubione. It can be contended that the Commlission's
appraisals ére pot objective, not divorced from the procedure
of ﬁrosecution, and fail to protect the public interest in
an expert fashion. The present study examines one particular
sphere of the Commission's work; the appraisal of
discriminatory trade practices.

The first two chapters describe the provisions of
Canadian anti-combines legislation and the evolution of the

functions of investigation and appraisal of restrictive

practices, to indicate the Commissiocn's terms of reference.

1. See pp. 12 = 1l below.
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Chapter 3 then provides é description of the main-typés of
discriminatory trade practices, and indicates the effects
which these may-be expected to have on economic performance.
After a short introduction to the reports of the

Restrictive Trade Practices Commission in Chapter li, the
final chapter analyses the Commission's reports dpecifically
concerning discriminatory practices, and criticises the

basis for appraisal which emerges from theses

(iv)
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CHAPTER 1

Legislation concerning discriminatory trade practices in Canada

Canadian restrictive trade practices legislation
originated as early as 1889, when an Act of Parliament was
passed "to declare the law relating to conspiracies and comb~
inations-forméd in restraint of trade and to provide penalties'

1
for violation of the same." This Act passed into the Criminal
"2
Code in 1892, and from there into the Combines Investigation

Act in 1960, but the wording remained substantially the same.

The relevant section of the present Combines Investigation Act

1. S.C. (1889), c.ljl, Preamble,

2. In 1892 the 1889 Act was repsaled and its
provisions became section 520 of the newly-formed Criminal
Code. In subsequent renumbering the ssction became s.1198 (1)
in 1906, and s.ll11(1) in 19ﬁu.

3. From 1910 to 1919, and from 1923 to 1950 the
Criminal Code and the Combines Investigation Act both
prohibited combinations in restraint of trade (for an account
of the development of the Combines Investigation Act sece
Chapter 2 below.) In 1935 it was provided by S.C. (1935),
ce5l, 5.28 that no person should be charged under both the
Code and the Act in proceedings arising out of the same
situation. However, the Act still overlapped ths Code to a
consliderable extent, and so in an attempt to cocnsolidate
the combines leClSthIOD s.l11 of the Code was transferred
into the Act in 1960, as s.32 of the Combines Investisation
Act, ReS.Ce (1952), -c,31u, as amended by S.C. (1060), Colib,




reads as follows:

132, (1) Every one who conspires, combines, agrees
or arranges with another person
(a) to limit unduly the facilities for transporting,
producing, manufacturing, supplying, storing or
dealing in any article,
(b) to prevent, limit, or lessen, unduly, the

: manufacture or production of an article, or to
enhance unreasonably the price thsresof,

(¢} to prevent, or lessen, unduly, competition in
the production, manufacture, purchase, barter,
sale, storage, rental, transportation or supply
of any article, or in the price of insurance
upon persons or property, or

(@) to restrain or injure trade or commerce in -
relation to any article, '

is guilty of an indictable offence and is liable to

imprisonment for two years.! :

This section contains what has remained the key
pgovision of Canadian combines legislation since its
inception: the prohibition of agreements which restrict
competition unduly. While the imprecision of the words
"competition" and "unduly" poses an immediate problem in
interpreting this section, the emphasis of the section is
on the act of éombination by businessmenx; Thus discrimin-
atory practices were not specifiéally condemned by the
original legislation, being strictly illegal only if they
involved bobth the undue prevention or lessening of competi-
tioﬁ, and, more importantly, a conspiracy, combination or
agreement. At the time of the original enactment in 1889,
growing public concern over the existence of industrial

combinations and trusts had prompted an investigation



1 .
by a House of Commons Committee. The Committee had

indicated the harmful effects of a number of these comvoinat-
ions, and the legislation was intended specifically to curb
this form of activitye 7

However, the depression years brought an awareness
of the vulnerability of small business units relative to
large organised units in the face of deflation. The 1atter
appeared able to maintain and even strengthen market positions,
while the former went to the wall, complainihg bitterly of
unfalir advantages gained by their stronger rivals. Accordingly,
an investigation into oompetitivé pradtices was condueted in
193)=5 by the Royal Commission on Price Spreads. The
Commission, being particularly concerned with employment ahd
wage levels, considered the public welfare by regarding all
individuals in their capacities as producers, rather than as
consumers. Hence the public interest was considered harmed
if individuals were harmed by becoming unemployed or by
recéiving lower incomes., Much of the Commission'!s concern
was with practices in the distributive trades where it was
felt that the mass (oligopsonistic) buyer could usé his siie
and bargaining power to exact unfair advantages in trade,
fqrcing producers to accept lower prices whilst maintaining

prices to consumers:

1. Select Committee appointed February 29, 1888, to
ancstlmate and report upon alleged combinations 1n manufdcture,
trade 8nd insurance in Canada. A 750=pave report was sub-
mitted by the Chairman of the Committee, N.C.¥allace, M.P.,
on May 16, 1888.



"In summary the complaints against the mass buyer
can be classified under two heads:-

() That they have depressed the prices of manufact-
ured goods and of agricultural produce ... That they
are responsible, through depressing prices, for the
sweat-shop conditions existing in certain industries.
(b) That they are driving the independent retailers
to the wall and that these dependents should be
protected for the following reasons:-
(1) They constitute a valuable social group which
communities cannot afford to have wiped oute.
(2) They can defend themselves from "fair" but
not from "unfair'" competition. :
(3) Their elimination will result in growth of
monopoly in the retail field." 1

The Commission's Report duly included among its

recommendations the prohibition of certain practices not

encompassed by the existing legislation. However, despite

the fact that the Commission was considering discriminatory

advantages mainly of the type gained by the mass buyer, the

recomnendation was in a much more general form:

"We feel that certain practices which we have
examined should very definitely be ccnsidered
"unfair" under the Act. They are so widespread

and generally condemned that their complets
prohibition .. is justified. We refer specifically
to =

(1) discriminatory discounts, rebates and allowances
(2) territorial price discrimination and predatory
pricing." 2 '

l. Report of the Royal Commission on Price Spreads,
Ottawa: King's Printer, 1935, p. 22[.

2¢  Ibid., p. 270.



The recommendation was carried into effect in this
general form in 1935 by the addition to the Criminal Code of
a new section L[J98A. The section essentially followed the
Commissiont's recommendation in prohibiting three types of
'practicef
(a} discrimination between competitors buying similar
quantities of the same goods at the same time,

(b) geOgraphicél discrimination substantially 1esséning
competition or eliminating a compgtitor,

(¢c) predatory pricing substantially lessening competition
or elimaniting a competitor,

The settion then remained unchanged, and more impor-
tantly, unused, as no proceedings were instituted under 1it,;
until 1952,. In 1950 the House of Commons appointed a coﬁmittee
to study comblnes legislation, under J.H. MacQuarrie of the
Supreme Court of Nova Scotia. In a broad éurvey of combines
administration the commitiee considered the section of the
Criminal Code relating to discriminatory practices. As a
result of representations received, the committee was led to
state:

"™ye are of the opinion that paragraph (a) clause (a)
above is defective in being directed against a single
transaction and that what should be forbidden is rather a
course of action., This would allow a supplier freedom to
meet spot competition while forbidding him to make it a
practice to descriminate among his customers. We, theréfore,
recommend that paragraph (a) be redrawn so as to make it

clear that it is dJrected against a practice and not aoalnst
a single transaction." 1

1. Report of the Committee to Study Combines
Legislation, 0ttTawa: Quéeen's Printer,. 1952, p. 39.




The committee'!s justification for this statement 1is
l .
not clear from the Report, mnor did it emerge from the debate
2
of the Report 1n the House of Commons. The comnittee merely

states that "representations' proposed thaf suppliers be
allowed to meet spot competition by meeting the price of a
competitor. In fact, neither the committee nor the House
were particularly concerned over this recommendation, as.

others of the committee's proposals were far more revolu-

tionary, and therefore stole the attention. Nevertheless,
the legislation was amended to allow for this qualification.
Section [;198A of the Criminal Code was renumbered
sectiorf [j12 in 195l, and in 1960 was transferred bodily into
the Combines Investigation Act as section 33A, which con=
stitutes the main part of the present legislation on dis=
criminatory practices. The section reads as follows:

"334, (1) Every one engaged in business who :

(2) is a party or privy to, or assists in, any sale
that discriminates to his knowledge, directly
or indirectly, against competitors of a purchaser
of articles from him in that any discount, rebate,
allowance, price concession or other advantage
is granted to thé purchaser over and above any
discount, rebate, allowance, price concession
or other advantage that, at the time the articles
are sold to such purchaser, is available to such
competitors in respect of a sale of articles of
like quality and quantity;

(b) engages in a policy of sellingrarticles in any
area of Canada at prices lower than those exacted
by him elsewhere in Canada, having the effect or
tendency of substantially lessening competition
or eliminating a competitor in such part of
Canada, or designed to have such effect; or

10 Ibids, ppo 8"“96
2. See House of Commons Debates, 1952, pp. 3111-19,
| 3130-l7.




(c) engages in a policy of selling articles at prices
unreasonably low, having the effect or tendency
of substantially lessening compstition or eliminating
a competitor, or designed to have such effect, is
guilty of an indictable offence and is liable to
imprisonment for two years. o
(2}. It is not an offence under paragraph (a) of sub-
section (1) to be a party to or privy to, or assist
in any sale mentioned therein unless the discount,
rebate, allowance, price concession or other advan-
tage was granted as part of & practice of discrimle-
nating as described in that paragraph..." 1
A further section 33B was added to the legislation in
1960, prohibiting the granting of disproportionate promotional
or advertising allowances to competing purchasers, filling what
was felt to be a loophole in the existing legislation.
It can be seen that subsection (1) (a) of section 33A
is particularly sweeping, litsrally prohlbiting particlpation
in any discriminating sale, without even the usual tempering
condition that competition must bs unduly restricted. Its
inclusion in the leglslation was intended by the Royal Commlission
on Price Spreads to curb the power of the mass buyer to exact
discriminatory concessions from weak suppliers, whereas sub=
sections (1) (b} and (1) (c) were aimed at discrimination by
sellerg. However, this is not apparent from the wording of
subsection (1) (a), and the scope of its influence would thus
appear to be extremely wide. Even subsections (1) (b} and (1) (c¢)
would seem to be less vigorously qualified than are the prohle

bitions of combinations in section 32 (1) of the Act, requiring

only that the practices have the "effect or tendency"

l. Combines Investigation Act, R.S.C. (1952), c. 31l
as amended by S.Ce (1960); e¢o b, 8. 334, :



of substantially lessening.competition, as opposed to rest-
ricting competition "unduly" as specified in s.32(l). How=
ever, it must also be noted that subsections (1) (b) and (1) (¢)
perpetuate the protection of the."pigmies of unorganised,
smallmscéle? compet%tive‘enterprise" from the "giants of
’monopolyAand imperfect compefition"l, by their prohibition
of the relevant practices if they have "the effect or
tendéncy of eliminating a competitor."

In summary, the legislative prohibition of discrimi-
natory practices has remained virtually unchanged since
1935, and would appear extremely potent relative to the
other provisions of Canadian combines legislation.
Essentially, the law states that it is a criminal offence
in Canada to grant or receive discriminatory advantages in
the sale of any article; whatsever the intentions of the

legislators, the letter of the law would seem extremely

uncompromising.

1. Report of the Royal Commlssion on Price Spreads,
Oop. cite. p.0Ce




CHAPTER 2

The development of the functions of investigation and appraisal

of restrictive trade practices.

Though combinations in restraint of trade were
prohibited by the Act of 1889, it was nobt until 1910 that
machinery was creaﬁed for their investigation. It had been
found in proceedings under the Act that evidence was partic=
ularly difficult to compile, and so a specific procedurse
and agency was provided for this purpose by the Combines
Investigation Act of 1910. This Act supplemented the Criminal
Code provisions in prohibiting combinations, morsers, trusts
or monopolies which operated "to the detriment of consumers

l .
or producers', and provided for their investigation. Any
six citizens could apply for a court order directing that
an investigation be held, and if thilis was obtained, the
Minister of Labour was required to appoint a board of three
commissioners to conduct the investigation. The board had
wide powers to order the appearance'of witnesses and docue
ments, and to pfepare a report of its findings and recommend
requlrsd remedies., If the board considered that the combin-
ation contravened the provisions of the Criminal Cods or the

Act, it became an indictable offence to continue the activity.

1. Combines Investigation Act, S.C., (1910), ¢.9,8.2.(c)oe

9.




10,

However, the most important sanction against combines
activity was felt to be the distribution of the facts of
the case to the general public. chordingly, the board's
feports were to be published In the Canada Gazette and to
be readily available to the press.

However, this machinery proved most ineffective,
being handicapped both by the lack of a permanent investi-
gatory agency and by the relucfance of private citizens to
undertake the lengthy and costly business of setting the
procedure in motion. Partly to remedy this situation, but
mainly as a by-product of an attempt to directly control
inflation, a permanent Board of Commerce was set up by an
Act - of 1919, charged with the administration of the Com5ines
and Fair Prices Act of that year, which included the functions
of investigation and appraisal of alleged combinations. The

Board, consisting of three Commissioners, was able to begin

" " investigations whenever it felt that the public interest

was being injured, without necessarily receiving a complaint.
After investigation, the Board was empowered to order the
cessation of practices which it considered illegal under the
Act, TPurthermore, the Board could inguire into, and if
necessary, prohibit, any practice of gaining excess profitse.
The powers of the Board were therefore extremely
potent compared to the earlier combines investigation
machinery, but the Board was very short-lived. The con=-

stititutional validity of the powers of the Board was called
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into question in 1920, and in 1921 the Privy Council declared
1

the legislation ultra vires of the Federal Parliament. It

was felt that the Board's power to decide individual cases

on its own initiative, rather then simply applying some
general principles of legality or illegality laid down by
Parliament, amounted to control of property and civil rights,
which are the responsibility of the individual Provinces
under the British North America Act. The 1919 Act therefore
ceased to exist, and the Board of Commerce was dissolved,

New machinery for the administration of ths combines
legislation was therefore necessary, to provide some sanction
against combinations, but without the arbitrary degree of
initiative in decisions allowed to the Roard of Commerce.

The Combines Investigation Act of 1923 duly created a new
agency of investigation and appraisal, to be distinct from

the penélising agency. A permanent Registrar was appointed,
who could begin investigations on his own initiative. If,
after preliminary inguiry, he felt that a thorough investi-
gation was warranted, a Special Commissioner would be
appointed to carry this out and prepare a report, which was
required to be published after reaching the Minister. Unlike
the Commissioners under the 1919 Act, the Special Commissionsr
was redulired merely to appraise the effects of the practices

considered, from the evidence and hearings before him,

l. Reference re The Board of Commerce Act etce.
(1922), A.C., 191,
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without making an administrative decision to end the

practice. This could only be achieved by a decision of the
court in any judicial proceedings which might foilow the
publication of the Commissioner's report. Such powers as the
Commissioner possessed were found to be within the powers of
the Federal Parliameni to endow; in a constitutional reference
to the Privy Councile.

However, a further attempt at an administrative
tribunal was made, when, on the recommendation of the Royal
Commission on Price Spreads, the Dominion Trade and Industry
Commission was created by the Dominion Trade and Industry
Commission Act of 1935, The Commission was charged with the
administration of the Combines Investigation Act, and was not
only empowered to direct investigations into alleged combin-
ations, but could in fact sanction industrial agreements if
it was felt that these werg necessary to prevent "wasteful or
demoralising competition", and no prosecution could then
take place. The Coﬁmission was also for the first time to
consider "unfair'" trade practiées, and to hold industrial
conferences to discuss group practices, but again the

Commission was given the power to decide whether the practices

should cease. True to form, the administrative discreticn

1. Proprietary Article Trade Association v.
Attorney General for Canada (1931}, A.C., 310,

2. Dominlon Trade and Industry Commission Act,

SoCo (19‘35), 005_99 SOlml)
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allowed by‘the Act was sub jected to a constitutional
reféfence, and was declared to be beyond the power of the
Federal Parliament to bestowo} The_main innovaﬂion of the
Act was thus eliminated, and the Act was subsequently
repealed. |

Again faced with the problem of reorganising combines
administration, Parliament returned in 1937 broadly to the
policy of the 1923 Act. The Registrar was replaéed by a
single permanent Commissioner, with a greatly extended role
of investigation. As under the 1923 Act, investigations
could be begun on the application of six citizens or upon
ministerial direction, requiring thé Commissioner to make a
preliminary inquiry and an assessment of whether a full
investigation was necessary. However, whereas the 1923 Act
provided for the appointment of ad hoc Special Commi.ssioners
to conduct such full investigations, the 1937 legislation2
" invested this duty also in the office of permanent Commissioner.
Special Com@issioners could still be appointed, but to
supplement rather than supplant the Commissioner. Armed with
extensive powers to command the appearance of documents and
witnesses, the Commissioner would view the evidence and have
counsel prepare a brief of allegations, if any. The parties
concerned would then be allowed a further hearing before the

Commissioner, who would finally review the evidence and

1. Reference re Dominion Trade and Industry
Commission Act (1930), S,C.R, 379.

2. Combines Investication Act Amendment Act,
S.C. (1937), c.23,




1y

produce a feport. An administrative pronouncement of guilt
could not be made in the report, but the Commissicner could
indicate his opinion of whether an offence has been committed,
based on the facts at his disposal. Publication of the report
was mandatory, and the decision to prosecute rested with the
Ministef° |

It is apparent that the amended legislation gave the
Commisslioner very great powers with fespeét to tﬁe investig=-
ation of restrictive practices. An amendment in 1946 also
returned to the Commissioner the power to beglin inquiries on
his own initiative,l allowing him therefore to conduct the
investigation from start to finish, with a great deal of
discretion over the course it took. In fact pressure 1
creased to reduce the Commissioner's initiative, and finally
in 1919, the Commissioner, Mr. F. A. McGregor, resignedrafter
his repogt on an alleged combine in the flourmmiliing

"industry had not been published ten months after it had been

received by the Minister of Justice. .Apparently strong

1. A power held by the Registrar between 1923 and 1937,

2. The report was presented te the Minigter in
December 1918, and was finally published in late
19l19: Commissioner, Combines Investigation Act,
Report of an alleged combine in the flour-milling
industry, Ottawa: King's Printer, 19,9.

3. The administration of the combines legislation was
transferred in 1949 from the Kinistry of Labour to
“the Ministry of Justice.



elements in the Government were determined to limit the
effectiveness of combines legislation:
"T have in mind such proposals as those to eliminate
the commissioner's initiative in launching inquiries,
to place serious limitations on the requlirement that
reports be made public, and to provide for exemption,
after prior approval, of certain types of agreements 1
to restrict production or eldminate price competition'.
The argument over Mr. McGregor's resignation, and
consequently over the Government'!s conviction in its admini-
stration of the combines legislation; was silenced by the
appointment of the Committee to Study Combines Legislation
(MacQuarrie Committee) in June 1950. The Committee was
apparently impressed by the many representations received
claiming that the Commissioner's reports tended to be merely
the first stage in prosecution, and that as he was responsible
for both investigation and appraisal of trade practices, he
2
had become "at one and the same time prosecutor and judge."
. The Committee presented arguments to indicate that the Commi-
ssioner could not adequately conduct both investigation and

3

appraisal, and also that these rcles were somewhat inconsistent.

Furthermore, the Committee- proposed that a further function
be added to the administration of combines legislation, that
of research into monopolistic conditions, to build a store

of information and experience of market situations conducive

1. From a memorandum by Mr. McGregor attached tc his
letter of resignation, Oct. 29, 1919, quoted in House of
Commons Debates, Second Session, 1919, p. 1516,

2. Macuarrie Report, op. cits., pp. 29=30,

3. Ibid. .
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1 ,
to restrictive practices. The Committes therefore
recommended the creation of two new agencles of administration:.
the first to be charged with both general research and
specific investigation, and the second to be responsible for
the subsequent appraisal of restrictive practices.

.The MacQuarrie Reporf was honoured by important
legislative changes regarding the investigation and appraisal
of restrictive practices in 1952,2 among which wés included
the separatioﬁ of the functions of the office of Commissioner.3
Despite subsequent amendments to combines legislation, the
functions and procedure of investigation today remain those
of the 1952 legislation. The responsibility for investi-
gation of restrictive practices was vested‘in the Director
of Investigation and Research; while the task of appraisal
was to be carried out by a separaste agency, the Restricfive
Trade Practices Commission. The Director inherited the
Commissioner's function and initiative of beginning an
investigation on the formal applibatioﬁ of six cltizens, on
direction by the Minister, or "whenever he has reason to
believe" that an offence has been or will be committed.

Having gathered the necessary verbal and written information,

if the Director considers an offence to have been committed,

1. In fact this was not altogether a novel suggestion;
an amendment in 1916 to the 1937 Act had given the Commissioner
the power "to compile information and make studies concerning
the existence in Canada of monopolistic conditions." :
S.Ce (1946), c.lly, s.3.

2, Combines Investigation Act, R,S,C. (1952), c.31l.

30 Ibida, SSe 5"“280




17

he submits a statement of evidence, togéther with his
allegatiéns, to the Restrictive Trade Practices Commission,
and to the persons against whom the allegations are directed.
Essentially, the Director's role in the process ends here,
althoughrhe may be called upon to present further evidence at
a later time, Though the MaéQuarrie Committee recommendation
that a research agency be initiated was nominally implemented
by the new section lj2 of the Act, in fact the proposed
separate fesearoh department within the Directorts office was
not included in the legislation, and the function of research
was almost eclipsed by that of investigation.

’ The restrictive Trade Practices Commission was to
consist of not more than three members, appointed forra ten-
year term by the Governor in Council, and eligible for re-
appolntment. The Commission to some extent supervises the
investigation stage of the procedure, in that all powers of
search for and.seizure of evidence, and also of discontinuing
inquiries, rest with the Commission, aﬁd the Director is ob-
liged to the Commission for written orders grantihg him such
powers, However, the main‘funotion of the Commission is the
appraisal of the Directbr's allegations and findings. On
receipt of the Director's Statement of Evidence, the Commission
fixes a time and place at wnich to hear argumehts and receive
evidence from or on behalf of any person acainst whom
allegations have been made. Once such persons have been given

full opportunity to be hear, the Commission is required to
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prepare a report; explicitly:

"9, (1) The Commission shall as soon as p6351b1e

after the conclusion of proceedings taken under

section 18, make a report in writing and without

delay transmit it to the Minister; such report shall

review the evidence and material, appraise the effect

on the public interest of arrangements and oractices
disclosed in the evidence, and contain recommendations
a8 to the application of remedies provided in this

Act or other remedies." 1
The report is required to be published within thirty days of

2
its receipt by the Minister concerned, unless the Commission
considers that "the public interest would be better served by
witholding publication”, in which case the Minister decides
whether the report shall be published. After discussing the
content of the report with counsel, the decision of whether or
not to prosecute is made by the Minister.

The 1952 legislation therefore freed the task of
apprajisal from that of investigation, the hearing before the
Commission being strictly to aild the Commission's aporaisal of
the practices as specified in the Director's Statement of
Bvidence. However, the new legislation did much more than
that: 1t also liberated the task of appraisal from its strict

relevance to the existing law. Although, as shown above, the

prohibition (or legal sanction) of restrictive practices by

1. Ibldog s.19., (1}.

2. Affter 1945 combines administration was the
respongibility of the Minister of Justice, but was transferred
to the Dept. of the Registrar General on October 13t., 1966,
and from there to the Dept. of Consumer and Corporate Affairs
on December 21, 1967,
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an administrative board is considered unconstitutional in
Canada, at the same time all of the agencles charged with
appraising practices before 1952 were directed to give at
least an opinion of whether an offence had been committed.

Thus whiie the Board of Commerce of the 1919.Act and the

~ Dominion Trade and Industry Commission of the 1935 Act were

deemed to have been assigned powers unconstitutionally, still
in 1937 the Amendment Act empowered the Commissioner to remit
any evidence fo the Attorney General of a Province to begin
proseoutidn, "whenever in the opinion of the Commissioner an
offence his been committed against any of the provisions of
the act." The Commissionsr was still therefore regquired to
view the investigation as a search for conﬁraventiéns of the
Act; and to appraise the practices in terms of their legality
or 1llegality. The activity of the Commissioner was very
similar to that of a police agency: initlating the inquiry,
collectingvthe-evidence (often by seizure), and himself
writing the report, together with allegations and suppqrting
evidence. True, 1f the Commissioner believéd an offence to-
have been committed the case was necessarily passed on to the
courts for prosecution, but by that stage much of the case
for the prosecution was complete, and in fact published and
genefally available.

The Restrictive Trade Practices Commission, on the

1. Combines Investization Act, S.C. (1937)

s Ce23,
80120 (1)0
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other hand, was cfeated not only as a separate appraising
agency, but was also given very significantly different
powers of repofte The law specifically states that the
report shall appraise the "effect on the public interest",
‘of the practice concerned, with no mention being required of

the Commission's opinlion of the legality of the practices.

Nelther was this change accidental, having been strongly
supported by the MacQuarrie Committee;

M"There has been some tendency for the report to
become merely a preliminary stage in prosecution.
This tendency should be checked. The report should
review the evidence; set out ths facts of the
conditions or practices complained of and inform the

- Minister and the public as to how, in its opinion,
the practices worked. Nothing that is helpful in
understanding the conditions or practices or will
contribute to the maintenance of competition and the
lessening of monopoly should be excluded from the
report. It should reach conclusions on whether or
not competition has been restricted or lessened and
whether In the opinion of the board the conditions
or practices have operated or are likely to operate
to the detriment of the public. The board should not,
however, be required or expected to determine
specifically whether or not, in its opinion, an
offence has been committed.

We do not think the report should recommend pro-=
secution or non-prosecution. This should be left to
the Minister's decision on the basis of the report
and such advice as he may seek., We consider that the
report has important functlons other than that of
furnishing a preliminary verdict as to whether or

not the accused shall be proseccuted." 1

Unfortunately, the significance of this amendment was

overlooked by the House of Commons in thelr somewhat

1. MacQuarrie Report, op. cite., D« 3l.
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perfunctory debate of the Bill for amendment and their
1
concurrence must be presumed,
When sponsoring the Combines Investigation Bill in
1923, Mr. Mackenzie King proposed:
",..there are certain classes of offences, those
particularly which relate to social and economic
conditions, which publicity is infinitely more
effective to prevent and to redress than penalty...
What is the power of the criminal code to prosecute
some particular person or group of persons in
comparison with spreading broadcast throusgh the
land accurate and true information with regard to a
situation which is inimical to the public Jnteresto..'
The writlng and publication of reports on alleged restrictive
trade practices maintain their traditicnal. significance in
combines administration to this day. The MacQuarrie Committee
not only endorsed Mr. Mackenzie King's beliefs, but in fact
proposed that the scope of the report might be widened and
3 :
its significance strengthened. Though this belief in the
power of informed public opinion may be extremely optimistic,
the fact remains that the reports are potentially very sig-
nificant through their ability to educate not only the public,
but perhaps more importantly the judiclary, in the appraisal
of restrictive practices. In this, the Restrictive Trade
Practices Commission is in a unique position in the history

of Canadian combines administration. The Commission has the

power, and the duty, to consider not the legality or

1. House of Commons Debates, 1952, pp., 2815-26,
3111710, 3130-l7, 3255.
2. Tbid., 1923, pp. 2603-05.

3. Wacyuarrie Report, op. cit., p. 3L
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illegality of restrictive practices, but their effect on
the public interest. Given the traditional dedication of
the anti-combines machinery to establishing the existence
of offences against the legislation, the appraisal of
practices by the Commission allows the only opportunity

for objective analysis of the practices by the economliste.



CHAPTER 3

An analysis of discriminatory practices.

An apparent contradiction in Canadian combines
legislation is that, while purporting to support "free and
open competition', the law at the same time forbids certain
seemingly competitive practices. The businessman may find
himself being condemned for cutting his prices in some of gis
markets, or even for pricing his goods "unreasonably 10w,"-
Such. practices, at first glance being apparently indications
of vigorous competitions méy be condemned as being "discrimi-
natory" and'therefore "uﬁfair", and perhaps prohibited by law.
We must examine the basis for the definition and condemnation
of practices as "discriminatory."

It must be stressed that this attempt to define
discrimination 1s for purposes of clarification only. It is
not to be argued that this discrimination is nécessarily

"good" or bad." In fact it will be shown that different

types of discrimination may be expected to have different

1. Report of the Director of Investigation and
Research, Combines Investigation Act, for the year ended
Warch 31, 1067, Ottawa: Queéeen's Printer, 1967, p. 7. The
Director is required to produce an annual report of
proceedings under the Combines Investigation Act; cited
hereafter as Director'!s Annual Reports.

2. Combines Investigation Act, s.33A. (1) (c).
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economic consequences, which may be judged good or bad
according to criteria of economic performance. Discrimi-
nation has remained undefined in the legislation, but the
definition employed below has been éccepted in the

: 1
literature of economicse.

Discrimination occurs in a traﬁsaction if the seller
in some way grants concessions to one buyer or a group of
buyers, over and above those granted to other bujersa How=
ever, a differential in absolute price or service need not
necessarily involve a concession, nor need exactly the same
price and service to all customers preclude discrimination.
For a concession to be made to one buyer, the seller must
receive less profit on the units concerned than he would
receive on those same units from a non-preferred buyer.
Discrimination therefore occurs when buyers receive differen-
tial treatment in relation to product quality and service,
unrelated to the differences in cost to the seller of
providihg such quality and service. Thus a seller diserimi-
nates when he charges different prices or grants different
allowances for different units of an identical good with

identical marginal costs. However, discrimination also

l. See for exanple, J.S. Bain, Price Theory, New York:
Henry Holt & Company, 1952, pp. 1j00-}01;7G. J. Stigler,
The Theory of Price, New York: The Mackillan Company, 1961,
pp. 2Lll~15; A, R, Oxenfeldt, Industrial Pricing and Market
Practices, New York: Prentice-Hall, Inc., 1951, p. 233

we
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occurs when a seller charges identical prices for different
units of a physically identical good with different marginal
costse An absolute difference in price or service to
different buyers need not exist for discrimination to occur;
discrimination occurs whenever differences in marginal costs
are not reflected in proportionate differences in price and
service,

Furthermore, when considering sellers producing more
than one good, we may distinguish not only discrimination
among buyers of the same good, but also discrimination among
buyers of the different goods. Often similar goods can be
produced by one manufacturer, sharing the same production

Tacilities, and therefore incurring joint costs, but even if

g.
the goods are produced by quite different processes, the
seller may be said to discriminate if he takes a lower per-
2
centage mark-up on one good than on another,
Nor need discrimination be described solely in terms
of actions by the seller. The balance of power among buyers

may be such that one buyer or group of buyers is able to exact

l. See M.3. Massel, Competition and Monopoly: Legal
and Economic Issues, Washington, D.C.: The Brookings
Institution, 1962, pp. 172=73, on legal and economic definitions
of price discriminatione.

2. See B.W, Clemens, "Price Discrimination and the
Multiple=Product Firm", Review of Bconomic Studies, v.19(l)
(1950-51), pp. 1l=11; F. Hachlup, "Characteristics and Types of
Price Discrimination'", in National Bureau of Lconomic Research,
Business Concentration and Price Policy, Princeton; Frinceton
University Press, 1955, pp. 390-99; and C.D. Edwards,The Price
Discrimination Law, Washington, D.C.: The Brookings -
Institution, 1959, p. 3.
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1
discriminatory ooncession; from a particular seller. In
fact, 1t will be recalled that recognition of the power of
the mass (oligopsonistic) buyer contributed greatly to the
agitation for legislative prohibition of price discrimination
in Canada,

Discrimination need not manifest itself through price,
but "price discrimination" may be discussed as being typical
of discriminatory practices. Allowances against regular price
may be granted by a seller for‘bulk shipments, advertising and .
promotion programmes, handling and storage by the buyer; the
seller may himself pay the costs of transporting his goods to
geographically~separated markets without charging corres=-
pondingly differiﬁg prices; or the seller may grant different
qualities of service: all may involve concessions to some
customers relative to other customers, and all may be discri-

minatory. The value of such allowances and service qualities

‘ to the seller could all be translated into differences in his

price, thus it seems legitimate to consider price discrimin=-
ation as representative of discriminatory practices generally,
and this will be done in much of the following description

and analysis.

1. Machlup-goes so far as to mention "buyer discrimination',

occuring when "buying...at prices disproportionate to the
marginal productivities of the factors bought... ." While
defining a form of discrimination in buying intermediate goods
or factors, such a definition does not relate to discriminatory
concessions exacted by buyers of final goods. See Machlup,
ope cit., pp. 39899,

2. Chapter 1 above.
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Price discrimination and perfect competition

vs. "workable"™ competition.

Fconomists in the Pigovian tradition viewed price
disorimination'as being evidence of the exercise of monopoly
~power, and therefore as evidence of misallocation of

1 :
resources. For discrimination to take place, market
imperfections must exist, preventing the movement of buyers
from the dearer to the cheaper market, and pfeventing the
entry of new sellers into the higher=-priced market. In
perfectly~competitive static equilibrium the individual
exercise of rational cholce competes away excess profits,.
driving prices everywhere down to the level of marginal costs;
prices pald therfore reflect the opportunity costs of the
resourcesvconcerned, and resources are allocated optimallye
The ?rofit»maximising monopolist, on the other hand, prices
his product at more than marginal cost, thus restricting his
outpﬁt below that which would obtain if the induétry were
perfectly~competitive, and usling too few resources relative to
less monopolised industriss. The power tq discriminate
emerges only with imperfectly-competitive market structures,

and is thus evidence of the existence of a misallocation of

resources relative to the perfectly-competitive situatione.

le See A.C. Pigou's comparison of discriminating’
monopoly and "simple" competition: The Lconomics of Welfare,
Lith. ed., London: MacHMillan and Co,., 1952, PPe 2(5-90,
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l .
It has long been recognised that price discrimin-

ation may provide a means of gaining an unfalr advantage over
competitive rivals. At the level of the seller, it may be
possible for a time or in ohe geogfaphical region of opera-
tions to sell goods at a.loss, supported by accumulated
profits, in order to intimidate or remove a competitdr; at
the level of the buyer, by threatening to withdraw his
custom, it may be possible for a major buyer to obtain a
price concession relative to other buyers. However, the
analysis of price disgriminatiqn developed with the theory
of monopolistic competition, and tended rather to ignore the
collusive or cosrcive aspects of the practice. Instead the
analysis concentrated on building precise models to depict
the pricing policy of a single=good firm in an imperfect
market, faced with the ability to separate its market into
groups, each having differing price elasticities of deémand
in the single-price situvation. The fifm will then iIncrease
its profits by charging higher prices to the groups with
lower demand elagtiéities, and lower prices to the groups
with higher demand elasticities. The motivation for dis-

2
crimination in this classic Robinsonian analysis 1is purely

l. See for example Alfred Marshall, Industry and
Trade, London; Macmillan and Co., 1919, pp. 521-22,
2. J. Robinson, The Economics of Imperfect Competition,
London: MaclMillan and Co., 196l, pp. 179=-202




N
O

profit maximisation, and its condemnation rested not in the
practice being somehow "unfair" but in its inherent
misallocation of resources relative to the perfectly
competitive situation. |

‘However, suéh an argument provides a basis for
condemning all systems of markets other than that in which
the relationship between price and marginal cost is one of
eéuality, while the typical modern industrial ecbnomy consists
of markets exhibiting varying degrses of monopolistic and
monopsonistic competition. 1In this situation, trade
practices must be examined, not with respect to some
unattainable ideal system of resource allocation, but with
respect to the "best attainable" system. Unfortunately,'this
"best attainable system has successfully eluded mostuecono-
mists. Recognising that "perfect" competition is unattainable,
economists have attempted to define some system of "workable"

: 1

or "effective" competition. However, the concept of
workable competition has been defined in several different
ways by different authors. 1In fact there appears to be a
conflict over what is being defined: whether workable
competition is intended to be a system designed to achieve
the best possible allocation of resources given the

imperfections of the market, or whether the term 1is used to

1. The term "workable competition" was coined by
JeM.Clark in an article, "Towards a Concept of Workable
Competition", American Bconomic Review, v.30 (1940),
po. 21j1-56,
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describe a politically feasible system. Thus Corwin D,
. Bdwards considers workable competition to exist when the
following conditions are satisfied:

", There must be an appreciable number of sources
of supply and an appreciable number of potential
customers for substantially the same product or
service. Suppliers and customers do not need to be so
numerous that each trader is entirely without indi-
vidual influence, but their number be great enough
that persons on the other side of the market may
readily turn away from any particular trader and may
find a variety of other alternatives.

2., . o trader must be so powerful as to be able to
coerce his rivals, nor so large that the remaining
traders lack the capacity to take over at least a
subgstantial portion of his trades
3. Traders must be responsive to incentives of
profit and lossi that is; they must not be so large,
° . so0 diversified, so devoted to political rather than
commercial purposes, SO subsidizad, or otherwise so
unconcerned with results in a particular market, that
their policies are not affected by ordinary commercial
incentives arilsing out of that market.
li. Katters of commercial policy must be decided by
each trader separately without agreement with his
rivals,
5. New traders must have an opportunity to enter the
market without handicap other than that which is
automatically created by the fact that others are
already well established there,
6. Access by traders on one side of the market to
those on the other side of the market must be unim=-
paired except by obstacles not deliberately introduced,
such as distance or ignorance of the available
alternatives. )
7 There must be no substantial preferential status
within the market for any important trader or group
of traders on the basis of law, politics or
commercial alliances.™" 1

l. C.D. BEdwards, Maintaining Competition:
requisites of a governmental policy, New York: ¥cGraw Hill Co.,
» 1949, pp. 9-10,
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The major emphasis of such a description cf workable
competition is on the availability of a considerable number of
producers of closely related products, operating free from
collusion or coercion,- and therefore contributing a prés~
cription for both structure and conduct in the market. Sur=-
vival of an individual firm in such a situation depends on
efficiency, and the system is therefore expected to achieve
the best attainable allocation of resources. The system may
be seen however to relate little more to the typical structure
and conduct pattern of modern industry than doces perfect
competition, Freedom of entry and lack of coercive power are

4

not normally attained in the real world, and nothing short of

governmental demolition of existing oligopolistic structures
would permit them. Govermment intervention could perhaps
rebulld the economy to conform to Edward's definition, but the
question must necessarily arise of the extent of politioally
acceptable government control.

Much of the literature concerning "workable competition"
malkes the assumption, as does'Edwards, that there is no limit
to the extent of government intervention, Workable competition
may then be defined as an ideal state, but may be no morse

“attainable than perfect competition. J. Farkham in his

attempt to define workable competition states:

1. See corroboration from G.J. Stigler, "The Extent
and Bases of Monopoly", American Economic Review, v. 32,
Suppl. (1942), pp. 2-3.
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"An industry may be judged to be workably competitive
when, after the structural characteristics of its
market and the dynamic forces that shaped them have
been thoroughly examined, there is no clearly
indicated change that can be effected through public
policy measures that would result in greater social
gains than social logsses." 1
By stating: "no clearly indicated change that can be
efrected through public policy measures™ Markham is
defining workable competition as an ideal state. For practical
purposes, what is workably competitive is the best politically
feasible system. It is refreshing therefore to find G.W.
Stocking describing workable competition as "a term economists
give to that rather ill-defined market situation that is
socially acceptable., It is the best available and it is good’
2 .
enough,." Though evading the problem of specifically
defining workable competition, this statement makes a great
contribution in recognising that whether competition is deemed
workable depends on the extent to which intervention in
'private enterprise is permitted. The whole gquestion of
workable competition is linextricably enmeshed with the accept-

ibility of anti-combines policy. A particular arrangement or

practice must be appraised, not in relation to some ideal

1. J.W. Markham, "An Alternative Approach to the
Concept of Workable Competition", American Economic Review,
ve 30 (1940}, pp. 3119-61, reprinted in R.R., Heflebower and
G«Weo Stocking, eds., Readings in Industrial Organisation and
Public Policy, Homewood, Il1l.: Richard D. Irwin, Inc., 1958,P.%lL.
2. Go.W. Stocking, Workable Competition and Antitrust
Policy, Nashville, Tenn.: VanderbllT University Press, 1901, p.2L2.
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pattern of market structure and conduct, but in relation to
the best attainable pattern, given the limits to public
intervention. An absolute standard cannot therefore be set
up, and what is involved is "a consideration of whether a
differenﬁ structure of the market and set of business
practices ... will be better; in some sense, than existing
1

structure and practices,"

| Relating this‘to the problem of discriminatory.
practices, condemmation of these must rest not on a comparison
of such pfactices with an ideal price structure, but on a
comparison with a price structure feasibly attainable. For
exémple, conslder a firm which absorbs freight costs from the
factory to sell its (1dentical) product at a uniform brice
across the continent, thus discriminating against customers
nearér the point of producticn. The argument may be proposed
that if the firm is able to absorb freight costs to distant
areas, it is able to cut its priée in nearer areas, until the
discrimination is removed. Howevér, the prohibition of
discrimination in this case may persuade the firm to withdraw
into its local market instead of cutting its price. It is to
this alternative. that the disgriminatory practice must be

2
compared,

1. E.S. Mason, "The Current Status of the Monopoly
Problem in the United States", Harvard Law Review, v. 62 (19,9},
pp. 1268-85, reprinted in the Heflebower and Stocking, op. cit.,
p. 392.
2. A similar emphasis is placed on the relevance of
the alternative situation in the case of appraising mergers, by
P.L. Cook and R. Cohen, Effects of Mergers, London: George Allen
and Unwin, 1958, pp. 11-12,
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Aspects of economic performance 1o be considered.

.The question now arises of the dimensions of economlc
performance which discriminatory practices may be expected to
affects The méjor dimensions to be considered are the allo=
catlon of resources between uses, the productive efficiency of
individual firms, and the distribution of income. The effects
of discrimination on competition must be analysed with respect

to these dimensions of performancs.

The allocation of resources

A Paretian, of first-best, optimum allocation of
regources requires the satisfactloncof "such rigid conditions
that its achievement has béen recognised to be impossible, at
least in a sophisticated industrial economy. On the other
hand, a “second=best'" optimum allocation is considered un-
attalnable due to & lack of knowledge of the relevant
~variables and a lack of précision of available techniques to
implement public policyel The most to be hoped for musgt then
be some Imperfect attempt at the achievement of a secoﬁdﬂbest
optimum, and Mishan has shown that this world of .the "third
best" is not as gloomy as might be expectedo2 Accepting

Mishan's conclusions, it can be said that in an economy with

widely varying market structures, the allocation of resources

l. Re.G. Lipsey and K. Lancaster, "The General Theory
of Second Best", Review of Economic Studies, v, 2l(1) (1956)
pPpe 1l=32,
2. Eo.J. Mishan, "Second Thoughts on Second Best",
Oxford Economic Papers, 1962 (oct.) pp. 205=17.
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will be distorted, the industries with higher price-

marginal cost ratios being underallocated relative to those
with lower pricé=margina1 cost ratios. Then returning to
discrimination, 1t can be seen that discrimination allowing

an incrgase in industry oubput méy either improve or worsen
the allocation of resources, depending on whether the industry
was previously under=- or over-allocated,

Also, the situation is further complicated by the
fact that discrimination produces differing prioe=marginal'
cost ratiés for the same good. Now the allocation of
resources 1if further distorted,‘thé sub-markets with higher
praceémarginal cost ratios being under-allocated relative to

1 :
those with lower price-marginal cost ratios. This is par-
ticularly important when the good in question is an interme=
diate good used in different industries = the distortion then
being further transmitted through the system by the promotion

. 2
of one use of the good as opposed to another.

Productive efficiency

The efficiency of an individual firm depends on both.
the short-run consideration of whether existing capacity is

being optimally utilised, and on the longer-run consideration

1. See J. Robinson, op. cit., p. 206

2. See the examples cited by A.R. Burns, "The Antl“
Trust Laws and the Regulation of Price Competltlon s
reprinted in American Fconomno Association, Readings in the
Soclal Control of Industry, Philadelphia: The Blakiston
Company, 19,9, pp. 198-99,
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of the relationghip of tﬁe exlisting scale of production to
the optimum scale,

Irf technOJOglcal conditions are such that the firm's
productjve capacity 1s not fully utilised, the firm will reap
additional profits as long as the extra production is sold at
a price greater than its marginal cost. Consideration of this
gituation led J.M. Clark to propose that, "Discrimination is
the secret of efficiency",l recognising that disérimination
may be necessary to achleve capacity utilisation, the
necegsary demand not being forthcoming under thé uniform=price,
profit-maximising policy. !

The longer-run problem involves the impac— of
discrimination on the achievement of an optimal scale of.
operations = not merely on the utilisation of the existing
scale, but on the achievement of a combination of factors

which comprise the minimum point on the firm's long-run

- average cost curve. The consideration is therefore whether

the possibllity of diseriminating provides the firm with a
greater Incentive to expand operations to the optimum scales
Mrs. Robinson considered that discrimination will tend to
increase ou’cput,,2 but whether with existing or expanded plant

remains undetermined, Presumably the existence of economies

le J.M. Clark, The Economics of Overhead Costs,
Chicago: TUniversity of Chicago Press, 1923, p. L10,
2, Robinson, op. cit., pp. 188-202, 205-006,
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of scale provide an incentive to expand the scale of
operations as 5utput is expanded. Further, if profit-
maximisation is practised, discrimination will only be

used if profits thereby increase, and increased profits may
encéurage and facilitate investment in new plant, if
‘economies of scale existo.

Moreover, discrimination may be employed to gain
entry to a particular market speciflically because it 1is
realised that economies of scale do exist. Thus a firm may
discriminate by charging a lower price=-marginal cost rate in
onevmarket, in the knowledge that increased output will
pr;duce economies of scale, thus raising the price-marginal
cost rate with pricé unchanged, and removing the discriminatilon.

Of course, the above discussion assumes that
discrimination promotes an increase in outpub, whereas the
classic analytical case involved the lowering of the price in
the more eiastié submmarket,land the railsing of the price in
the less elastic sub-market. Oufput-is therefore increased
in the former and decreased 1n the latter, and in aggregate
may rise, fall, or remain the same, relative to the single-
price profitnmaximising situation before discrimination,
Discrimination reducing the firm's output may further reduce

capacity utilisation, and will naturally preclude the

achievement of any economies of larger scale operation.

l. Ibid., p. 181,
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The distribubtion of income

Diseriminatory practices affect the distribution of
income in two main ways: flrst, by redistributing income
among consumers; and second, by favouring producers as opposed
to consumers., On the first polnt, Mrs. Robinson states:

"When some output would be produced even if discriminstion
‘were forbldden, it is only possible to say definitely
whether price discrimination is damaging to the
Interegts of the customers, as compared Wltb a single
price monopoly, if we identify ourselves with one or
other group of customers. As compared with simple
monopoly, discrimination must always be disadvantageous
to those for whom the price is ralsed, and advantageous
to those for whom the price 1s reduced, and 1t is
impossible to set the gains of one group against the
losses of the other. But we may have some reascn to

- prefer the interest of one group above those of the

- other. For instance, memberg of the more elastlc

markets (for whom the price is reduced) may be poorer
than members of the less elastic markets, and we may
conslder a galin to poorer buyers more importanﬁ than a
logs to richer buyers. ... On the other hand, the less
elastic market may be at homs and the more elastic
market abroad, so that the interests of the members of

- the stronger market are considered more important than
the interests of the weaker market." 1

The second polnt is raised by the 1ikelihood that discrimi-
nation will increase the profits of the discriminating firme.
Again a valus judgement is reéuired to determine whether this
is socially acceptable,

It is apparent therefore that discériminatory practices
may improve or worsen the allocation of resources; increase or
reduce productive efflciency; and we may or may not be

amenable to the resulting change in the distribution of income.

le Ibide, p. 20l



39

We will now consider some of the more common discriminatory
trade practices, indicating the impact which they may be
expected to have on economic performaﬁoe.

Traditionally, collusive and predatory discriminatory
practices have been condemned for their elimination of
competitiOn, and we will consider the basls of this condem=
nation. First, however, we will deal with the various forms
of discriminaﬁion which may Dbe practised by an individual N
firm, free from collusion, in the pursult of maximum profit.

Discrimination under a policy of independent maximisation.

The nature of discrimination practised by an
ihdividual Pirm will often depend on the extent of the
firm's power to divide and keep separate 1its markets. Where
the firm has considerable power over its customers, discrim-
ination may be expected to be systematically organised and
enforced. As power over customers decreases, the practice
may be expected to be less systematic, being dependent instead

on individual agreements struck between buyer and seller.

1. Various classifications of discriminatory .
practices have been suggested = for example, see Machlup,
op. ¢ite, po J00; A.R., Oxenfeldt, op. cit., p. 23L. The ~
present classification follows that suggested by A.G. Papandreocu,
in a comment to Machlup, in National Bureau of Sconomic Research,

Oop. ¢it., DPDe 137-10.
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A. Discrimination in independent maximisation with the

seller as price maker

The extreme form of discrimination possible in theory
’ 1

is Pigouts "first degree" discrimination, whereby a different
price is_charged for each unit of the good, exacting the
'highest possible bid for each unit, to leave no consuners!
surplus. Under such "peffect" discrimination no customer
willing to pay more than the marginal cost of the good 1is
refused, thus output 1is expanded beyond the monopolistic
level, up to that level which would be achieved if the I1ndustry
weré perfectly competitive, Howevér, if monopolistic conditions
still'exist elsewhere in the economy, perfect price discfimu
ination will cause the industry to be overallocated relative
to remaining imperfectly-competitive indusﬁries. Even sd,
the misallocation might be insignificant felative to that with
restricted output, without discrimination, and the.praotioe
may therefére bé applauded. Distributionally, the major |
result of perfect discrimination is to transfer consumers!
surplus to the producer, increasing his profits to their
1imit. .Our disposition toward producers relative to
consumers will determine how we accept this.

In reality, the power over the market necessaryAfor
the practice of‘firstfdegree discrimination is very unlikely

to exist, and Pigou concluded that it would never cccur.

1. Pigou, op. cit., P. 279,

2. Ibid., Pp. 279-Bo.
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However, 1t seems possible that the practice might be
approximated, if not successfully completed: Pigou admitted
the theoretical possibility of a second degree of discrimin-

ation in which different prices are not charged for each unit,

, 1
but the market is "segmatized" into different strata, and a
‘uniform price is charged within each strata, "in such wise
that all units with a demand price greater than x were sold
at price x, all with a demand price less than x and greater
- ) ) ’ 2
than y at a price y, and so on'",
This second-degree discrimination may exist as an
attempt at first-degree discrimination, though lacking the

power to differentiate among customers sufficiently to charge

a different price for each unit. Generally such practices

will group purchasers according to some personal or physical
characteristic which is believed to indicate the relativs

strength of their effective demand. The most oft-quoted

|

example is of sellers such as doctors or lawers who guess the
income of their customers, charging higher prices to richer
than to poorer customers. Similarly, in the market for trang-
port, the value of the good being shipped may be taken as an
indication of the value of the service to the customer, more
valvable goods being charged more per mile than those less

valuable, regardless of the costs of the transport., Finally,

1. Clemens,'opo cite, P. 27l and footnote 23, .

2. Pigou, op. cil., Po 275

. SRRV
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services may be priced higher at peak than at off~peak times,
the seller assuning that the service is worth more to the
customer at peak times. For example, elecfricity, gas, water
and other public utilities are subject to wide variations

in demand, with definablé and predictable peaks at certain
times of the day or yeir, at which times discriminatory high
prices may be charged.

It is apparent therefore that such seccnd=degree
discriminatory practices involve imprecise classifying of
customers according to the strength of their effective
demand, and it is only this imprecision which precludes the
achievement of perfect discrimination. Generally it may be
expected that cutput will be larger than in the situation
without discrimination, as producers will tend to meet the
demand of any customer willing to pay a price greater than
the marginal cost of supplying him. Also therefore capacity
will tend to be more optimally utilised than in the situation
without discrimination. In fact, increased capacity utili=-
sation may be the sole motivation for the discrimination,

especially in the case of such public utilities as discussed

1. Of course, the marginal cost of the service might
be much lower at off=peak than at peak times, in which case it
is possible that the price differential between peak and off=
peak service might be relatively smaller than the difference in
marzinal cost, and the practice will discriminate against off-
peak users. Further, in the case of a public utility, sales of
which are not immediately controllable, peak users may be charged
a8 very high price in order to ration peak use. It must also be
noted that where truly joint costs of producticn exist, which
cannot be allocated to either peak or off-peak use alone, 1t 1s
meaningless to speak of discrimination as here defined,
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ébove, and transport systems for which demand fluctuates
regularly. The total capacity of the plant or nétwork'is
attributéble to the peak demand, and may necessarily remain
idle at other‘times. Then any business which can be induced
in the off=peak periods is profitable at any »rice which is .
greater than marginal cost, and this may be extremely low.
Discrimination may in this case contribute greatly to
productive efficiency compared to the alternative of mono-
polistic pricing without discrimination. As for the overall
allocation of resources, the increase in oubput under second-
degree discrimination may of may not constitute an improve=
ment, depvending on whether the industry was previously qnderw
or over=allocated; in the short run, the increased use of
capacity may at.ény rate be prized more highly than its effects
relative to this ill-defined goal of "ideal allocation.'

The subdivision of consumers into gfoups, and the maiﬁw
tenance of the division, 1s the essence of seller's discrim-
jnation. In second-decree discrimination the division is
effected on the basis of some personal characteristlc of the
customers =~ perhaps thelr incowme, thelr trade, 6r the time at
which they demand the product, Howevef, the major feature of
second~degree discrimination is that it is an attembt to

define different strata of total demand - to divide customers

)

horizontally, according to the price they are willing to pay.
A further large group of discriminatory practices under

independent profit maximisation involve a very different
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clagssification of customers: a vertical.divisioﬁ according
to some easily distinguishable attribute, but an arbitrary.
division in that a full range of demand prices will exist in
each grogpe' The seller thus considers éach group as an
independent market, and the profit»maximising price and oub~
lput for each market are nicely determinate in theory: by
the equating of marginal revenue in each market to marginal
cost for the total output. This type of discrimination has
received the most attention in economic theory, following

Pigout's assertion that such "third«degree" discrimination is

_ 2
the only form of discrimination to found in the real world,
su;ported by the fact that Mrs. Roblnson's ingenious geometﬂ
ric model for the ihdependentnmaximising case has no counter-
rart in the case of collusive discrimination.

Third=degree discrimination again is essentially an
independent profit-maximising practice, when the seller holds
the initiative, and attempts to gain the most from his
operation, with a single price iﬂ each sub-market, but with
discrimination among markets. The most important methods of
defining individual markets are by eilther geographic location,
or by real and imaginary differences in the product, which

may be responsible for different elasticities of demand in

the sub-markets.

i. This method of price determination is shown
geometrically in Robinson,op. cit., pp. 18285,

2. Pigou, op. cit., p. 279.
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Spatial discriminatioﬁ of this third degree would be
a direct result of the existence of observable differences in-
the elasticity of demand in different regions, combined with
the ability of the seller to prevent interaction among buyers-
in the different regions; The regions would therefore need
to be separated by perhaps great distances, or, more
importantly, by national borders. Different nations with
different competitive industrisl structures and different
tariff policiles are 1ikely to exhibit different elasticities
of demand for the same produot,'which may be sufficient to
permit imports to compete on a profitable basis. If we are

.

considering delivered prices to the final customer,
discrimination now occﬁrs if prices are not in the same
proportion tc the marginal production costs plus marginal
transport costs of the product., The results of discrimination
in this case are again similar to those of second-degree
discrimination: capacity utilisation énd resource allocation
may be Improved, while some groups of customers are favoured
relative to others. There may now be strong grounds for
supporting the interests of various groups, however, as
nations may be invelved, and a country wili naturally favour
the interests of its own nationals relative to forelgners,
and favour friendly relative to hostile foreignerso
Similarly, considering discriminatioﬁ regionally within one
country, certain regions are often favoured by public policy

for thelr relatively depressed economic cenditioen. Such
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considerations may serve to elther overrule or reinforce
the allocational argument for or against discrimination.
This purely independently-maximising form of spatial
discrimination may in fact be extrémely unrealistic,
representing instead the classic theoretical model. However,
one important form of thire-degree discrimination may be
considered probable, given the competitive structure 5f
modern markets. This.is the practice known as "dumping“, in
which a producer sells off his surplus oubtput cheaply in a
remote market to avoid disturbing his home territory. Such
a practice may be predicted for example when a firm's base
market }S oligopolistic in nature, but the product éubject
to fluctuations in supply, and perishable; the individual .
firm with temporary surplus production may be wary of
retaliation if it reduces price in the base market, and
instead "dumps" the surplus in another market, at any price

-

in excess of marginal cost. Once again, the diliscriminat

|

on
may.be condemned as an indication of the lack of competition
in the base market,; but if this cannot be remedied, the
discrimination can be condoned,.

Third-degree discrimination is perhaps more

importantly practised in the case of individual pricing

policies for the individual products of a multi-product

1. See Robinson, op. cit., pp. 204-06; Wachlup,
op. cit., pp. 109~}10,

By
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1
firm, The extent of discrimination will in this case be

shown by a_comparison of prices in individual markets with
the marginal costs of individual items, The elasticities of
demand may be expected to vary considerably among markets,
unless the products are complementary, and discrimination
among customers of the different products may be expected ﬁo
be the norm under an independent-maximisation policy.
Clemens strongly believes in the policy as a necéssary
prerequisite to modern industrial efficiency, driving the
price of the marginal good down near tormarginal cost, as
the firm is able to expand profits and utilise spare capaoity
if sales can be made at a price at least equal to marginal

2 :
costoe Such may indeed be the case where monopolistically
competiﬁive market structures exist, with few restrictions
on the entry and exit of firms. However, rigid oligopolistic
structures may instead allow monopolistic exploitation of

individual sub-markets by this form of discrimination.

l. TIn fact Clemens maintains that third-degree
discrimination is a problem of multiple product behaviour:
"Phe strict, but useless, concept of price discrimination as
the sale of a single product at several prices obscures the
fact that the purposes and practices of price discrimination
are essentially the same as those of multi=product production.
What appears in the former as discriminatory pricing appears
in the latter as accepting different percentages of profit.
The distinction between the two becomes more irrslevant when
1t is remembered that intrafirm pdroduct differentiation is
often the means by which price discrimination is made possible,
and 1s, in fact, one of the fundamental objesctives of
management." Clemens, op. cit., p. 26l.

2' ;El’)ﬂige .
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However, & very iﬁportant consideration in a discussilon
of multi~product firms is whether the differentiation of the
products‘is in fact real or imaginary. Product differentiation
is a widespreadrcompetitive tactic, not only to reduce the
_substitution of the firm's product with those of other firms,
but alsco to distinguish between the individual firm's own
products, to create separate sub=-markets, Thus a product may
be offered in different grades or qualities, and different
forms of service may be offered with the product, créating
subémarkets betwéen which independent profitamaximising
pp%icies entail discrimination. Where in fact differences
in quality of service do exist, the products are to all
intents and purposes different, and Clemens!'! analysis of the
multi-product type of discrimination will bé applicable; for
example, in the caée of discrimination involved in cheap and
expensive theatre tickets, the price difference will
generally reflect a difference in the quality of the service,
and customers are free to choose the Quality they.require,

thus the discrimination may be harmless, or even beneficial

Tt

n allowing fuller capacity utilisation. However, the
differences in. the products may be mainly in the brand-
names assigned to them by the producer. In the extreme

cage, the producer may indicate different gualities in his
s v

brand-names when the product itself is exactly the same in
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1
each case, and different prices are possible through consumer

ignorance. A much;more common case 1s that of the producer
claiming exaggerated differences in quality, and charging
corresponding differences in price. In these cases, the
discrimination is only made possible by misrepresentation

of the product, end can be eliminated by prohibition of the
misrepreséntation. However, a further means of imaginary
product differentiation to allow discrimination is simply the
existence of different brand-names for the product, without
any claimé of superiority of one .over the other. Supported
by heavy advértising éf some brands relative to others,

[

consumer ignorance may again allow discrimination. If the
policy is unsystematic, the unadvertised brands appearing
only irregularly, this practice may be one of dumping

surplus production. Otherwise the practice capitalises on

o

consumer lgnorance and serves no useful purpose; again the
‘renedy 1s not to prohibit the discrimination as such, bub to
promote consumer awareness of conditibns in the market,

Distinet from independent discrimination according to
geographic 1ocation-or to the nature of the product is the
very widespread form of third-degree discrimination involved
in the attempt to gain new custom. Promotional campaigns

often involve discrimination against existing customers,

l. Machlup cites a case repcrted by the U.S. Federal
Trade Commission of a manufacturer of pillows, claiming five
different prices for five different grades, which were found
to be of the same quality, op. cit., p. hl9.
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perhaps unable to participate in the campaign by virtue of
their known status as existing customers, as for example in
the case of cheap magazine subscripbions available only to
new subscribers. However, any coﬂpetitive price reduction
must involve a form of témporal discrimination against
previous buyers, and must not be condemned for this. The
appraisal of promotional discrimination must instead consider
the nature of the new market, and theée nature of the product.

The market may be completely new, in that the product itself

is a new development. Discrimination against the firm's

[

existing customers may then be necessary to promote public
experimentation with the new product, and establish the

market, the price later being raised.  Acceptance of this

form of discrimination will rest upon the contribution which
the new good is considered to make to the range of products
facing the consumer. It can easily'be imagined that such a
pricing policy is necessary td promote a technologically
superior good against its established.antecedents. Secondly,
the discrimination may be necessary, and positively advan-
tageous, to allow the expansion of the market and the
benefits of economies of scaie; allewing cost reductions,
and eliminating discrimination without an upward revision in
prices. This may be tempered by the nature of comvetition
existing in the relevant market:; the entry of a new firm
into an existing market may reduce the output of established

firms below an efficient scale, in which case promotional
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pricing by the entrant is destructive to overall market
efficiency. Naturally, if instead the new firm's entry
allows the destruction of a restrictive oligopolistic
structure in the market, this may again be considered

beneficial to economic performance.

B. Discrimination in independent maximisation

with competitive bargaining

With the independently-maximising firm as price
makér, the firmt'!s price and output policies will tend %o be
systematic and regular; fhe firm settling on the profit-
maximising prices and outputs and maintaining them. Naturally,
the process.of vrice and output determination must invol&e
some form of competitive bargaining, the customers! demand
curve restricting the profit-maximising position. However,
if the producer can determine the nature of the demand curve
and predict its stability, he can then determine a systematic
rrofit-maximising policy. When the power of the buyer
increases, the producer's power to predict the demand curve
diminishes, and his pricing policy becomes dependent on
individual bargains struck with buyers. Much of the
producer's initiative may.therefore be removed: 1if dis-

crimination occurs, it is to some extent because the seller

l. Bxceptions occur when the seller has imperfect
control of his supply, and dumping may be necessary; or when
the firm enters new markets, and promotional discrimination
is practisede. :



is forced té adopt such a policy. Furthermore, whereas

. discrimination is usually only possible if the buyers can be
kept apart by some means, to prevent arbitrage, when the buyefs
possess sufficient power, they will prevent arbitrage by their
own individual secrecy, or may eﬁen play off seller against

: 1
gseller.

The seller may be unable to locate a demand curve
specifically for his product when the market involves many
sellers, and a fluctuating group of buyers, able to make com=
parisons of prices and services., -Transactlons will then depend
on the bargaiﬁing process between-iﬁdividual buyers and sellers,
thg astute buyer being able to force the seller.to oompeté for
hig custom, and the astute seller perhaps occasionally: being
able to charge a high price to a felatively ignbrant buyer.
Thus for example the used car market may exhibit such features,
where many sellers compete for the custom of the individual
buyer, who often considers such a major purchase very seriously
before finally making the transacﬁion; Though such a procedure
may often be discrimlinatory, fhe markets concerned willl generally
be very competitive, and the discrimination harmless,

The market need not, however, be as disorganised as
this for discriminatory concessions to be exacted by the

buyer. The larger customer invariably possesses some

1. Oxenfeldt in fact classifies discriminatory
practices according to whether they are "secret" or "publie',

Ope- Ci‘bey ppo 23.’4_’”520
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monopgonistic power if he can change his source of supply with
ease. Thus cases of monopsonistically-obtained discriminatory
.concessions may be expectedrin a range df market structures
from one of almost perfect competition between sellers to a
rigid oligopoly of ssllers, as long as an inequality of power
exists among buyersoA In these cases we may distinguish the
impact of the discrimination on economic performance at two
levels: that of the seller, and that of the buysr. The
seller will only allow himself to be forced into concessions
if he benefits over the alternative, but the advantage he thus
gains over his competlitors 1s not based necessarily on his
supgrior efficiency. Incentives are thus perhaps destroyed

at the sellers' level, and resources misallocatod 88 oppossd
to the situation without discrimination. Further, the large
buyer may be powerful enough to exploit his weak suppliers by

denying them normel profits. On the other hand, such practices

" force the reduction of prices, albelt irregularly, in situatlons

of sellers! competition when prices might be rigidly maintained
otherwisee» In fact it is considered that secret price con-
cesglons to individuai buyers constitute a most ossential
element of price flexibilility in oligopolistic situationse.
Buyers able to obtain concessions from one seller may success-
fully clalm concessions from competing sellers, and as the
concesgiong lose their secrecy they tend to be translated iInto
general price reductions. In such cases, "to require épeny

non-discriminatory pricing may ... deprive oligopoly markets of
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1
their only sources of price flexibility and rivalry."

-Whether discrimination forced by the buyer is considered
advantageous will therefore tend to be indicated by the
degree of seller concentration in the market; where concen-
tration is iInitially low, discrimination in faﬁour of one
buyer may be expected to grant unfair advantages among
sellers, and promote survival on a basis other than effi-
ciency; where concentration is initially high (oligopoly),
discrimination may be praised as allowing otherwise
iﬁpossible price competition.

At the level of competition among buyers, discrimi-
natory'concessions obtained by the buyer may again either
promote or hinder economic performance, The favoured buyer
is given a cost advantage over his rivals which allows him
to lower his prices to ths final consumer and increase his
share of the market. Thils in turn forces his competitors to
attempt to achieve more efficient proddotion, and perhaps to.
put pressure on their suppliers for better terms = again 5
promoting increased efficienc& at the level of the sellers.
On the other hand, the favoured buyer may be content to
retain his existing market share and make higher profits

without decreasing his final prices. (In this case the buyer

re jects the principle of independent profit-maximisation,

1. J.B. Dirlam and A.E. Kahn, Falr Competition: The
Law and Economics of Antitrust Policy, ITthaca, N.Y.: Cornell
University Press, 1950, p. 20l :

2. Ibid., p. 23l
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and this situation will be dealt with below under collusive
discriminatory practices). Much of our appraisal of discri-
mination at the level of the buyer must depend on the
“emphasis plaped'on_the existence of alternative sources of
supply. Despite being based on more efficient means of
production, and the subsequent passing on of benefits to the
final consumer, discriminatory advantages may remove competi-
tors of the buyer, and allow fhe growth of oligopolistic

concentration.

Collusive price discrimination

The discriminatory pfacticeé so far discussed have
been distingﬁishéble.in that their conception is assumed to
be a purelydindependent action by a profit-maximising buyer
or seller, given the existence of some degree of monopolistic
or monopsonistic power, or both. However, discrimination may
also be practised as a result of a specific agreement among
business-men designed to free the parties to the agreement
from the pressures of competitione We may distingulsh
between such agreements made vertioally between buyers and
sellers, and those made horizontally among firms at the same
level of production or distribution.

Discrimination in vertical combinations is chacter-

ised by preferential treatment of those involved, where such

1. Such a distinction is found in A.G.Papandreou and
JeTe Wheeler, Competition and its Regulation, Wew York:
Prentice~Hall, Inc., 195, pp. 00=35,
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treatment is not available to competitors of the preferred
parties. Thus a seller may normally pursue a policy of
granting rebates and allowances proportional to cost savings
made in supplying large, regular orders, or in eliminating

‘ : : 1
certain functions otherwise performed by the seller., Ir
such allowances are instéad avallable to one large customer
but not another, with whom the transaction would offer the
same cost saving, the transacﬁion is net only discriminatory,
but also collusive, in that the seller must have s ome motive
other thaﬁ an economic one for supplying the former but not
the lattéP, Such forms of discrimination may be condemned
inathat they are 1ikely to promote sucess on a basis othér'
than efficiency, and are also likely to raise barriers to

2
entry of new competitors into the market, thus encouraging

the growth of monopoly power in the long run. The restric-
tiveness of the System‘is‘morevobvious when the collusion
encompasses a c&mplete group of competitors but will refuse
the Qntry of new competitors into the favoured group. Thus,
for example, conceésions granted to wholesalers as a group

may discriminate against retailers as a group, while it is

1. It is interesting to note that such a '"cost
justification" of price differences is recognised, and actively
sought, in U.S. cases.of alleged discriminaticn, while the
Canadian legislation and anti-combines administration has not
specified whether such a justification would constitute a
defence in cases of alleged discrimination.

2. See B.S. Yamey, "Aggregcated Rebate Schemes and
Independent Competition", Oxford Econocmic Papers, v.l2 (1960),
Pp. Ll-5l.
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very difficult for a retailer to achieve wholesaler status,
despite the fact that he may buy a larger volume and allow
the seller larger cost savings than does a wholesaler. The
wholesalers thus exist in a proteéted position, ani effi-
ciency at the retail levél is made less effective.
Similarly, the seller may stratify customers into groups
supposedly acéording to volume of purchase and consequent
cost reductions, with different allowances granted to each
group accordingly. Collusive behaviour would be evidenced
here by the inability of customers to move into more favoured
groups, despite achieving the required volume of purchases.

p . _ ,

Of course, while being vertically collusive, such
practices are made more effective if they also involve
horizontal collusion = the particular strata of compstitors
agreeing to reinforce a vertical coalition by restricting
entry to their group uniformly. The case of spark plug
pricing examined by2the U.3. Federal Trade Commission provides
a striking examole: the three major companies, accounting
for ninety per cent of total sales of spark plugs in the U,S,A,

sold plugs as original equipment to vehiele manufacturers at

between five and seven cents each, but the price to distributors

l. TFor discussion of specific examples of such
"functional" discrimination which have come befors the U.S.
Federal Trade Commission, see C.D. Edwards, The Price
Discrimination Law, pp. 286-318, . -

2. See the discussion of the case in Dirlam and
Kalm, op. cit., pp. 217-25,
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for replacement plugs was between 27 and 36 cents each. The
manufacturers attempted to jusfify the low grice for plugs
as original equipment ("often'below cost'ﬁ) by showing that
the vehicle manufacturers would otherwise have begun their
own plug production. Howevsr, the price policy had becone
institutlionalised, with little if any competition among the
sellers, and the discrimination forestalling the entry of
any new competition. The vehicle manufacturers were content
to obtain their cheap supplies, and to protect the plug manu-
facturers by not reselling. The implied collusion would seem
to have effectively eliminated competition in the market.,
Horizontally collusive discrimination has achieved
more spectacular success when the collusion extends over
geOgraphicallymséparate regions. Geographic discrimination
may be condoned when it is part of an independent firm's
policy to exploit different price elasticitiés in different
.regions, meeting and stimulating price competition in
different regions. However, collusive agreements may be made
to enforce a system of discriminatory delivered vprices of a
good at any geographical location, regardless of.the points

of production. Such a practice is known as a basing=-point

1. Ibid., p. 217.

—rrret



59

1
system, achleving notoriety through the publicity given to

cases before the U.S. Federal Trade Commisgion involving the
pricing of cement and steel, among others., The system
involves the adherence by the whole industry to a set of
vpublished prices, oonsisting of é fixed‘prioe at the base
»point, where most of tﬁe producers are situated, plus the
transport.cost from the base to the location of the buyer.
Regardless of the location of the vproducer, he sells to any
location according to this formula. Producers at the base
point are-thus able to compete on an equal price basis in

any distant market with the producérs in that market. It

ha; been argued that the system guarantees the buyer a choice
among seliers, and ?revents non=base producers from building
local monopoly power. However, if the system did not exist,
the non-base producers would obvicusly have to charge a

lower price than that which would exist under the basing~
point system, iﬁ order to overcome competition from the

base producers. The aboliticn oan basing=-point system could
therefore only reduce prices in distant areas rathervthan

increase them. The system obviously works to the advantage

of the base-point producers, in preventing thelr exclusion

l. See C. Kaysen, "Basing Point Pricing and Public
Policy", in Heflebower and Stocking, op. cit., pp. 153~75;
JeM. Clark, Competition as a Dynamic Process, Washington, D.C.:
The PBrookings Institution, 1961, pp. 325~19; D. Dewey, "A
Reappraisal of F.0.R. Pricing and Freight Absorption',
Southern Economic Journal, v. 22 (1955-6), pp. [8-5l.

2. See examples discussed in Dirlam and Kahn,
op._cite, pp. L2li~29.
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from distant markets. The non-base producer is unable to
take advantage of his lower costs in supplying local
customers, and thus an efficient location of producers is
discouraged. Furthermore, the system is conducive to a
wastage of transport facilities, as distant sellers are
placed on equal competitive terms with local sellers. In
fact, one.seller may sell close to a distant seller, while
the lattér sells close to the former = such "cross-~hauling"

1
was judged to be "substantial' in the U.S. cement industry.

Predatory price discrimination.

Much of the argument against the growth of monopoly
power in a single firm is based on the possibility that this
power is used to coerce or eliminate weaker competitors, op
prospective competitors. A powerful firm operating in a
number of geographically-separate markets may be able to sell
at a price below even marginal cost in éne region, while still
making an overall profit on its operatiocns, in order to
threaten or remove a localised competitor in the particular
region, Similarly, the powerful producer may be in a position
to accept an overall loss for a while to prevent the succesém
ful entry of a new competitor into the market. The consumers

in the regions concerned will benefit by the price cuts in

1. Je.M. Clark, "Basing=Point Methods of FPrice Quoting",
Canadian Journal of Bconomics and Political Science, 19&8,
P LB2,
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the short run, but such predatory practices are by nature
only temporary, the intention being to return to the old
price policy, of a higher one, after the cémpetitor
concerned has been successfully disciplined or removed. The
intended result of such practices is the reaffirmation or
the strengthening of the stronger producer's power, and the
buyer 1s doomed to suffer, either by paying higher prices,
or by being faced with fewer alternative sourcesAof supplye
The ma jor problem involved in the appraisal of pre=-
datory pricing is that it may be very difficult to identify,
at least until the competitérs have been rendered inactive
and-prices restored or increased. An independently«_
maximising firm may graﬁt discriminatory concessions in one
geographical area to meet competition, utilise spare capacify,
or promote new custom, yet his policy may appear predatory:
he may only succeed at the expense of existing sellers in
that market. However, 1t may be possible to identify the
motive for the discrimination by an examination of price
relative to marginal cost, and of the nature of the product.
The independent profit-maximising firm will not price below
marginal cost simply to meet competition in a local market,
or to increase capacity utilisation. 7Yet he may do so to
promote new Cﬁstom, in the anticipation that acceptance of
his product will allow him to reapveconomies of scale and
reduce costs, and then his continued existence in the market

need not require an increase in his price. However, the



62

product must in this case be a significant addition to the
products presently on the market, by virtue perhaps of
embodying an advance in. technology. It may then be concludéd
that a.policy,of selling a recognised product below marginal
cost in.é localised market is intended to restrict competition
and will restrain economic efficiency, at least in the longer

run.
Summary .

Discrimination may be practised as part of a collusive
system of pribing, or independently by a seller to coercé or
re%ove rivals, or in pursult of an independentiprofit= |
maximising policy« In the case of collusive practices,
discrimination tends to be incidental to the overall policy
of the colluding parties, and will be removed, at least as a
systematic policy, by the destruction of the collusion.
Both-predatcry-and profit~maximising discrimination succeed
only at the expense of competitoré, but the former may be
condemmed for its specific intention to increase monopoly
power. BRven if predatory practices allow'thé eventual success
of only the most efficient sellers, the resulting economies of
scale may be outweighed by the loss to tﬁe consumex of alter-
native sources of supply as protection against the long~-run
abuse of monopoly power,

When considering discrimination practised as an

independent profit-maximising policy, the harm to the
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un-favoured customers relative to the favoured customers is
the basis for much condermation of the practice, especially
when the good concerned is an intermediate good, and the
discrimination-favours one final use of the good as opposed
to others. However, the practice must always be considered
felative to the practicable élternatives in its absence.
Discrimination may be felt to allow an improvement over the
alternative economlc performance in the following situationsf
1. Where there exists excess capacity, and any further sales
at prices above marginal cost allow a more efficlent
utilisation of present capacity.

2 'In a normally oligopolistic situvation with ovrilce
rigidity, when secrst price cuts, perhaps under pressuré

from a large ouétomer, may allow an otherwise impossible
degree of price flexibility.

3. When a firm operates in & number of geographically-
separate markets, and discrimination allows the firm to

enter an otherwise uncompetitive market, promoting

efficiency in this market,

Ifost importantly, the advantages and disadvantages of
various discriminatory practices must be weighed in particular
cases, FPor example, a particular policy might allow the
achievement of economies of scale, and at the same time con-
tribute to the unequal distribution of income. An appraisal
of discriminatory practices in terms of the public interest
must balance the various effects of individual policies on

the different dimensions of economic performance.
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The reports of the Restrictive Trade Practices Commission.

The uncompromising appearance of the legislative
prohibition of discriminatory practices in Canada was shown
in Chapter 1 gbove, while Chapter 3 indicates that the impact
of discriminatory practices on economic performance is far
from certain. This situation is .reflected in the separate
roles of investigation and appraisal of restrictive trade
prcac'ticesa The Director of Investigation and Research ié
expected to begin an inquiry when he believes that the Law
is being broken, and later to prepare and submit.a reéort if
he believes that the evidence obtained discloses a breach of

the law. The Restrictive Trade Practices Commission, on the

other hand, is required to describe and appralse the effect

on the public interest of arrangéments and practices disclosed
in the evidence. It has been shown that an appraisal of |
discriminatory pracﬁices on the basis of their impact on
economic performance may condone them; when the law would
condemn them. Bconomic perlormance, when defined to include
the acceptability of the relevant distribution of income to
the society in question, must be a major consideration in

judging the effect on the public interest of a particular

(4]

practice. Thus a case may be made for the inclusion in

6ly .
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the Commission's reports of an evaluation of the effects on
economic performance of the practices considered, and for
the inclusion of specialist economists on the Commission.
This is certainly not to argue for the special competence
of any particular group of persons in evaluating the impact
of the practices on social goals obther than that of efficient
use of scarce resburces, particularly in evaluating a redis-
tribution of income. However, the economist may be better
equipped to analyse and describe such effects, even if not
to evaluate them. If the Commission i1s expected to appraise
the redistribution of income, this must presumably be in

.
accordance with accepted government policy. Such decisions
mist necessarily be political, and will in any case be
considered by the Minister when he decides whether or not to
porsecute, following receipt of the report.

In fact however, the Commission has been consistently
staffed by men with predominant legal %raining: of eight
appointments to the gommission, six have been lawyers, and
only two economistse » The Chairmen of the Commission has
always been a lawyer, as was the only VioemChairmans3

Furthermore, though one of the two economists has always sat

1. Appendix (B) identifies the members of the Commission,
their qualifications, and their terms of office.

2., C. Rhodes Smith from 1952-62, and Robert S.
MacLellan from 1962 to the present time. See Appendls (B).

3. Mr. L. A. Couture. See Appendis (B).
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1
on the Commission, it has been maintained that only Mr.

AsS. Whiteley "could be considered to possess competencg
in the field of the control of monopolistic practices,"

It may be expected therefore that an expert evaluation of
- the effect of particular practices on economic performance
is unlikely to be contained in the Commission's reports.
This will be considered in the next chapter; the present
chapter is concerned with the features of the reporis
generaliy, and the types of practices covered,

Fach report of the Commission tends toe follow the
chronological sequence of the Commission's actions in
undertaking the investigaﬁion and appraisal of praoticeso
First a description is provided of the reference of the
particular case to the Commission by the submission of the
Directort's statement of evidence, together with the
Directort's specific allegations. Then follows a detailed
factval description of the particular industry concerned,
and an account of the operation of the arrangement or
practice, supported by evidence obtained by the Director
and in hearings before the Commission. Finally'the

Commission presents ilts conclusldng, generally considering
. & & D y &

l. Mr. A.S, Whiteley from 1952-62, and from 1967 to
the present, and Mr. W.D.R. BEldon from 1963~67. Ses Appendix (B).
2. L.A. Skeoch, Restrictive Trade Practices in Canada,
Toronto: McLelland and Stewart, 1906, p. 9. Mr. BEldon
diverted his attention to this field only upon his
appointment to the Commission in 1963.
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each of the Director's allegations separately, and stating
whether or not the Commission believes the practice to be
harmfulo

This method of presenting the reports can be seen to
reflect the legal background of their authors, espedially in
the individual consideration of each of the Director's alle=
gations. Practices are considered only if and when the
Director believes an offence has been committed. Rather than
attempting to consider the overall performance of the firm or
industry concernsd, the Commission's approach tends often to
minimise the inter=-relationships between the practices
considered, perhaps with individual chapters being written
on individual practices.

However, a perhaps more important general criticism
of the reports, in view of the emphasis placed byvthe legis~
lation on the need to give publicity to restrictive practices,

"is that they are extremely dull. Of course, their main
purpose is that of presenting the facts of a case to the
Minister, who must use these to decide whether prosecution
is necessary. In fact Skeoch describes miny of the reports
as "first-rate examples of legal briefs," Publioity has
long been considered in Canada to be a potent alternative to
prosecution of such practices, yet the particular method of

presentation of the reports seems designed to avoid their

l. TIbid,

[ SO
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publicitye. The mass of fact must be commended, but the
presentation of the subject matter is such that the general
preader is confronted with a confusing sequence of names Of
company officials and dates of correspondence and meebings.
Following a particularly'scorching eriticism of the reports,
Rosenbluth and Thorburn complain that "their length, dull-
ness; and drab format have served to make them o?e’of the
most uninviting of all government publications." Only the .
most determined reader would attempt to fully understand the
content of the reports. Whilst the format was recently
improved, the presehtation of the reports is still such that

4

they reach only a very narrow audience.

Trade Practices Commission

Between May 1, 1953 and May 9, 1968, the Commission
published a total of seventy reports. .A great varlety of
practices were considered, and often several practices were
considered in a single report. A classification of the
reports by sﬁbjedt is therefore difficuld, but a possible
classification is suggested by the tendency of the reports
to consider each practice in its reléfionship to the law.

The practices forbidden by the legislation are convenilently

1. G. Rosenbluth and H.G. Thorburﬁ, Canadian Anti=
Combines Administration 1952-1060, Toronto: University of
Toronto Press, 19063, pp. 38=39,
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grouped within the Act, and the reports consider each
practice according to the offence alleged by the Director
to have been committed. A classification is possible there-
fore according to the type of offence alleged =~ thus one
report méy be included in more than one category, depending
"~ on the ﬁumber of types of préctice considered by the report.
Appendix (A} lists the repofts chronologically, indicating
the alleged offence (s} in each case. From this it can be
seen.that the §verwhelming1y dominant alleged offence is
that of "dombination”, which includes all practices pro-
hibited by section 32 of the Combines Investigation Act;l
th{rtymthree ofrthe reports contained such allegationso
Mergers and_monopolies are both prohibited by section 33 of
the Aot,2 and thirteen of the reports dealt with allegationsa
fo@erger, while seven dealt with allegations of monopoly.
Practices alleged to be discriminatory, prohibited by
sections 33A ana 33B of the Aclt, were considered in ten
reports. Finally, allegations of-resalé price maintenanoe3
were dealt with in fifteen of the reports.

Five of the r_eports fall wholly outside this
classification, being*®*the reports of general inguiries into
monopolistic situations. These the Director is empowered to

pursue as a research activity, directed not towards the

l. see p. 2 above,
, 2. See (Combines Investigation Act, s.2(e} and (f) for
definitions of "meérger" and 'monopoly" respectively.
3. See Ibid. s. 3l '
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abolition of particular actions considered to contravene

the law, but towards the compilation of background information
on groups of préctices, or activities within a particular
industryf The procedure is the same as with particular
allegations however: the Director submits evidence to the
Commission, which the latter examines, publishing the

findings as a reporte.

One such general report is concerned specifically )
with discriminatory pricing pfactices in the procery tradeo.
Thus discriminatory practices have been formally considered
in eleven of the total of seventy feports of the Commissions
This is not to imply that the Commission has devoted over
one seventh of its time to the appraisal of discriminatOry
practices, as the reports differ greatly in length and the

‘ 2
time and effort spent by the Commission varies considerabiye‘
Nor have those reports dealing with discriminatory practices
necessarily devoted much effort to the consideration of
these practices alone = in fact four of the reports dealing
with allegations of discrimination deal alsb with other

practices. However, the fact remains that the commission has

ls Department of Justice, Restrictive Trade FPractices
Commisgion, Report, transmitting a study of Certain Discrimi-
natory Pricing Practices in the Grocery Trade, Ottawa: Queen's
Printer, 1958. No. 22, Appendix (A). The other four general
reports are Wo's 9, 31, L2, Ii8, Appendix (A). ,

2. TFor example, only two reports were produced in 1957
while eight were produced in 1960 - indicating at least an
unequal allocation of time to individual reports.
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discussed discrimination in more than one in seven of the
reports and‘discusséd the practice exclusively in six of the
reports; While the Commission's method of analysls of
discrimination may perhaps not be representative of the
Commission's work generally, it must be recognised that the
Commission has devoted sufficient attention to diserimination
that this analysis must be considered a signiflicant example

of the Commission's work,



CHAPTER ©

A critique of the appraisal by the Restrictlive Trade Practices

Commission of discriminatory practices

Before considering the appralisal by the Restrictive
Trade Practices Cbmmission of discriminatory practices, 1t
is most important to emphasise that this consideration will
be based solely upon the Commission's reports., This may
givara mlsrepresentation of the Commisgsion's attitude %o
diécriminaﬁory practices and the Commissioﬁ's approach to
appraisal for Lwo ma jor reasons. Firstly, the procedufevof
investigation and appralsal is such that the Commisgion does
not itself chooge which practices 1%t will consider. The
Direcbtor of Investigation and Research makes the initlal
decision to conduct an investigation, and passes to the
Commigsion for appraisal only those casges in which he con=
giders that the evidence discloses an offence agéinst the
combines legislation. If during the early stages of an
inquiry the Director is of the opiniqn that further Iinqulry
1s not justiried (i.e. that evidence of an offence against
the legislation is lacking), he can take steps to discontinue
the investigation. The Commission may in thils case exercise

soma control over the practlices which it will consider, as

72
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the Commission's consent must be obtained for the dis-
continuance of any inquiry in which evidence has already
1
been formally presented before the Commlission. Howaver,
when this latter is not the case, inqulries are abandoned
without even reference to the Commission, let alone any
formal appralsal. For example, 1In the case of an investi-
gation of a complaint of price discrimlnation in the sale of
televesion sets, the Director reported:
"As a result of the complaint, further information
was obtalined by intervliew from the complaining
dealer and by interview and informal questionnaire
from the manufacturer. Because the Information so
obtalned was inconclusive and conflicting, it was
congldered that a more formal investigation was not
warranted and the complainant was so advised," 2
Between 1960 and 1967 the Director reported specifically the
dlscontinuance of thirtyenine cases involving allegations of
discrimination, in seven of which the consent of the Commission
was required to discontinue the inquiry. While the Commission
presumably considers the evidence obtained in such cases,
they are abandoned with little public explanatlion.

Thé .other ma jor reason why the reports of the

Commlssion may not be fully representative of the Commission's

1. Required by s. 1l of the Combines Investigation Act.

2. Dirsctor's Annual Report, 1958, pp. 20-=9.

3. Directorts Annual Reports, 1960-67. The Director
also reported in 190601 that within the 1960-61 fiscal year "some
sixteen complaints that cigarettes were belng sold at prices
unreasonably low were examined", but no inquiries were deemed
necessary. The practices were therefore not considered by the
Commisgsion,
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appraisal of discriminatory practices is inherent in the fact
that the reports are hecessapily only summaries of the evie
derice presented to the Commission;_ In writing the report the
Commission 18 not expscted to present all the evidence, and
it is quite possible that the report contalins only a fraction
of the mass of evidence which leads the Commission to its |
conclusgions in the appralsal. The evidence in the report may
therefore not appsar to be completely conclusive'in its
support of the Commission's appraisal. More particulérly,
the report may present sufficient evidence to establish the

illegality of a practice, while the Commission neglects to

preéent evidence showing how the practice operates againstg

the public interest. However, 1f this neglect does in fact

occur, the Commission may not be excused for it. The
Commission is required to pressent in the reports a reasoned
appralsal of the effects of the ralevant practiceé on the
public interest. When the emphasis placed on the publicity
of restrictive practices is taken into account, it must be
recognised that evidence neglected by the Commission may as
well not exist.

Thus, while recognising that the Commission has
little power over the choice of actual cases which it
appralses, it seems legitimate'to consider the Commission's
reports on discriminatory practices as representing the 7

Commigsionts attitude to such practices.
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The nature and extent of discrimination in cases appraised

by the Restrictive Trade Practices Commission,

»A most basic requirement.for an appraisal of a

| discriminstory practice is that the direction and magnitude
of the discrimination be indlcated. An examination of
whether the requirement is met in the reports of the
Commission‘concerned with allegations of discriminatory

_ practic@sAwill serve not only to . introduce the Commission's
attitude to such practices, but also to conveniently intrém
du;e the cases considered in these reports,

For purposes of comparison with the reports concerned
with specific allegations, the Commlssion's general report
concerning discriminatory pricing practices in the grocery
tradel provldes a rémarkable example of what is supposedly
the work of thé Commission. This report presents a great
deal of empirical evidence of tyﬁes of‘practice in the
Canadian grocery trade which may be discriminatory, but is
prefaced by a lengthy general analysis of discriminatory
practices. 1In fact the study was the work of an economist
on the staff of the Dirsctor of Investigation and Research,
whicﬁ was submitted almost without comment as the report of

the Commisgsion. The Commisslon clrculated the study in the

1. No. 2l, Appendix (A).
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form as recelved from the Director, and invited comment from
individuals and business firms. When no such representations
weré fortheoming, the Commission assumed fhat general agree-
| ment existed on the validity of the study, and presented the

study intact, without evaluation or conclusions concerning
1 .
the practices. It muast be presumed therefore that the

Commlssion also agreed With the analysis contalned in this
genersal repbrt, although it 1s far from obvious from the
reports concerning specific practices that the Commission has
ever seen a definition of discrimination. The general
banalysis of prices discrimination in the grocery trade report
includés an attempt to define price discrimination, which
concludesd

oo by way of summary, price discrimination may be
defined roughly ass (1) varistions in price of the
same product sold under similar conditions to
different purchasers; (2} uniform prices charged to
different purchasers for producteservices that are
not the same; (3) differsent prices to different
purchasers for different varieties of the same
product (or of various teclmically similar products)
if the price differenceg are not the same as or
proportional to the differences in their cosgt of
production." 2

and the report stresses agains

Moo the Primary test of economic price discrimin-
ation is based on the relationship between the
return received for the producteservice in question
and the "cost" of providing it. Price differentials
which do not accord with cost differoentials are
regarded as discriminatory." 3

1. See Restrictive Trade Practices Commission, Report
trangsmitting a study of certain discriminatory pricing practices
in the grocery trade, Part 1, pp. 1=8.

26 lﬁiﬁo, Po 13, ’

30. lgig°9 Pe 390
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The Commission therefore in 1958 endorsed the
definition of discrimination employed in Chapter 3
above. However, it becomes obvious from the reports on
specific allegations ofAdiscrimination that such a
definitién has not in fact been used by'the Commission,
 elther Before or since 1958,

The first report of the Commlssion to deal with
discfimination was only the second report produced by the
Cormmission. The allegation contalned in the report was
that a manufacturer of metal products and household
appliances granted discounts or rebates which discriminated
be%ween two retail hardware dealers in North Bay, Ontaribel
The report establishes that the manufacturer granted a
volume discount to one of the retailers, which was not
avaeilable to the other, on sales of a range of goods known
ag "wares". However, whether or not discrlimination 1is
Involved in this practice remainsg undlsclosed = the report
' makes no mention of the relative costs to the manufacturer-
of supplying the two customers. This is particularly
surprising in that much of the manufacturer's defence to the
allegations was that the favoured retailer was also & ffana
chised dealer in products of the company other than "wares",
and that these purchases contributed tq the volume of goods
uged in establishing that retailer's dlscount on warese.

The implication is therefore that cost savings were possible

on larger volume purchases, but this is never even mentioned,

1. No. 2, Appendix (A)
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let alone established In the report. The report complains
of "differéntial_treatment"l of the two retailers, and this
we must presume to be the Commlssion's criterlon for the
existence of discrimination in thils case; the word discri-
mination is not in fact used in the Commission's appraisal
of the case, but certainly not because the Commiséion has
established the absence of the practice.

The granting of discriminatory discounts was also
the Directorts allegation in the other three of the
Commission!s reports dealing solely with prilce discrimination.
These are each concerned with the granting of differential-
disobunts by an oill company to gasoline retallers during:a
price war in Toronto. The first deals with the case of
Texaco Canada Liﬁited supplying an independently=owned
retaill outlet at prices less than those charged to a nearby
ocutlet rented from TeanOOQ The evidence disclosed that
Texaco pursued this policy in normal times, and that during
the price war the Independent outlet for a time received an
additional discount greater than the one gained by the rented
outlet. Nelither the extent nor even the existenée of discrle
mination are established in this case, no mention being made
of the costs of Texaco of supplying the two outlets, despite

a considerable difference in the>quantities supplied to the

l. Restrictive Trade Practices Commission, Report
concerning alleged price discrimination between retafl hard-
ware dealers in North Bay, Ontario, (1953}, pP. 27.

2. No. 36, Appendix (A&).
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1
twos Furthermore, the relationship to Texaco!s overall

‘pricing policy of the pfices to these two outlets is not
disclosed. Not only are the priée differentials not
related to relative costs in this report, but even the
extent of price differentials wifhin Texaco's policy is
‘not shown.

Practices essentially the same as those in the
Texaqo cage are considered in the other two of these reports,
One concerning Supertest Petroleum Corporation, Limited,2
and the other The British American 011l Company Limited.
Again the compény in each case granted a discount to an
independently-owned outlet which was not available to a
rented outlet, and granted differing temporary discounfé to‘
the two outlets during the price war.. The Supértest report
is unique among these cases in the consideration it gives to
a cost justification for the discount granted normallye.
Supertest étﬁemﬁted to show fhat the costs of supplylng the
independently-~owned outlet were 16wer than those of supplying
the rented outlet, by including in the cost calculations of
the latter the costs of bullding and maintaining the premises
and equipment. The Commisgion rightly condemns this procedurse,

maintaining that "the property charges and return on

1. Restrictive Trade Practices Commisslon, Reporst
concerning the distribution and sale of gasoline in the Toronto
area (2lleged price dlscrimination = Texaco Canada Limited),
ReTePoeCo NOo 12 (1961}, PPe 21=22, .

2. Noe. 379 Appendix (A)o

3. No. 38, Appendixz (A).
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investment ... are not related to the cost of making a sale
of gasoline but, rather, to the provision of service
station facilities"ol Supertest claimed that the costs of
delivering the gasollne were the same to all outlets, so in
this casé the Commlssion rightly decided that a price
differentisl was evidence of discrimination.

The above criticism of the Commission's consideration
in the Texaco case applies also to the Brltish American case,
however. Again ho mention‘is made of the costs of supplying
the various outlets, nor of the overall pricing policy of the
company, and thus the extent and direction of the discrimi-
naéion are not demonstrated. Despite thls, the Commissidn
states with reference to the discount granted to the
independently-owned outlet, "It l1s obvious that a difference
in price of this character which 1s being secured by one
competitor constitutes price discrimination-with respect to
the other éompeﬁitor not receliving an eqﬁivalent reduction
in pricee"2 The evidence presented by the Commission makes
this far from "obvious"; the Commlssion is here demonstrating

a conviction that a price differential constitutes

dlscrimination, regardless of cost considerations.

l. Restrictive Trade Practlices Commission, Report
concerning the distribution and sale of gasoline in the Toronto
area (alleged price discrimination = Supertest Petroleum
Corporation, Limited), R.T.P.C., No. 13, (196l), p. 55. '

2o, Restrictive Trade Practices Commission, Report
concerning tho distribution and sale of gasoline in ThHe Toronto
area (alleged price discrimination - The British American 0il
Company Limited), R.T.P.C. No. Ll (1961}, p. 30.
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Another of the Commission's reports deals solely
with predatory pricing - the allegation being one of selling
at prices "unreasonably low". To achieve the aim of intimi-
dating or removing competitors the seller must price elther
below orAvery close to his own or competitors!' costs,
'rendering competitors unable'to earn a normal profit. The
low prices may be locallised, supported by higher prices and
profits in a different region; in fact this report also
involves elements of such geographical discrimination. The
report deals with price reductions on cigarettes and
confectionery made by a grocery Wholeséler in Edmonton,l
which were felt by other wholesalers to involve concessions
on cigarettes and confectionery relative to other products,
and to be designed to eliminate competition. - The accused
firm, Macdonalds Consolidated Limited, argued that'the costs
of handling and delivery were sufficiently lower on cigarettes
and confecfionefy than on other goods to justify the price
cuts, and the Commission endorses this, indicating that the
wholesaler was in fact taking advantage of its greatef
efficiency relative to many of its COmthitOTSoQ However,
the Commlsgion indicates that after the price cuts Macdonald's

margin over costs in the case of cigarettes and chocolate

bars wag 5hree and a half per cent, while that on most other

1. No. 23, Appendixz (A).
, 2. Restrictive Trade Practices Commission, Report
coneerning the wholesale trade in cigarettes and confectionery
in the Edmonton district (1958), pp. 53=56.
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goods was five per cent. This is direct evidence of discrimi-
nation using the definlition provided in Chapter 3 above, and in
the Commission's general report on discrimination in the grocery
trade, yot the Commission fails completely to indicate this:

"Phe evidence indicates operating costs in handling

¢igarettes are among the lowest experienced by

Macdonalds Consolidated Limited, and it would not be

unreasonable for the mark-up to be simllarly related,

«esNO conclusion with respect to the price of

cigarsttes can be inferred from the circumstance that

the mark-up on cigarettes established by Macdonaldssec.

was among the lowest of its mark-ups." 1 .
Certainly the conclusion could be made that the price was
discriminatory, whether or not the discrimination was sub-

- soquently condoned. The Commission appears in thls case to
believe that & lower cost justifies a lower price-cost
relationshlp, which is clear evidenée of discrimination
under the definition employed in Chapter 3 aboves.

Moreover, the Commission was also aware that in
making the prlce cuts Macdonalds was charging less in the
Edmonton area for the goods concernsd than in other aresas in
which the firm operated. No evidence concerning costs in the
other areas was presented to support this, and the Commigsion
merely stateds |

",ee the only conclusion which the Commission considers

can be dravm... 18 that competitive situations in the

varlous territories in Alberta where branches of

Macdonalds Consolidated Limlted operate have been
different." 2

Having already confused the cost Jjustification for the low

1. Ibid., p. 55,
20 Iblge, po 570
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price in Edmonton, the Commission fails entirely to esta-
blish whether gGOgréphio discrimination exists in the case.
The absence of evidence on costs is even more
obvious in another of the reports, concerned solely with an
allegation of geographic discrimination. The report considers
| a practice of the Carnation Company Limited of selling at
prices in Western Canadé lower than those in Eastern Canada
during a -price war early in 196001 The war took place in
Western Canada between Carnation and the two major producers
of evaporated milk located in that reglon. The Commission
established that Carnation, while produciﬂg i1ts evaporated
milk in’Ontario, normally sold in the west at prices not
sufficiently above the Toronto price to compensate for the
freight chargeSEQ Agsuming that production costs are the
same for evaporated milk destined to be so0ld in Ontario or
in Western Canada, such freight absorptionbproduces discrimie
nation against consumers in Ontario. Yét this appears to
have eluded the Commission; Carnation's costs of production
are not indicated and the possibility of discrimination is
not mentioned. The allegation of discrimination is related
to the pericd of the price war in Westarn Canada, and the
possibility of discriminstlion being the normal practice 1s

overlooked. Furthermore, during the price war Carnatlon

1. No. L5, Apoendix (4).

2. Restrictive Trade Practices Commission, Report
concerning the manufacture, distribution and sale of
evaporated milk and related products, R.T.P.C. No. 2i (1962),

Pe 2l
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sold in Western Canada at prices considerably below those
in Eastern Canada,l but still no evidence concerning
Carnationts cosﬁs of production 1s presented by the
Commlsslion, and agaln the nature and extent of discrimination
 are not established. |

The Commission comes nearest to explicitly declarihg
when it believes discrimination to occur in a recent report
concérning the pricing practices of a knitting wool firm,
known as Misgs Mary Maxim Limitedaz The firm pursued a policy
of dividiﬁg customers into three groups roughly according to
volume of purchases, and granting different percentage re-
ba%es’to each group, that group containing theISOmcalled-
biggest customers gaining the largest rebatese3 The
Conmission shows concern over the somewhat arbitrary classi-
fication of customers into the three groups, and the lack of

movemoent among the groups by customers, despite changes in

thelr purchases. The Commission here boldly states:

1. 1Ibide, Pe 55.

2. No. 62, Appendix (A).

3 Restrictive Trade Practices Commission, Report
relating to the distribution and sale of Mary Maxim Tnitting
wool, patterns and accessories in Canada, R.T.P.C, No. 38
(1966), pp. 2=l
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"A non-diseriminatory price concession may be
awardsd only on the basis of quantity or volume,
eeo Obviously where a concession 1s granted to
one customer, every other competing customer who
purchases the same quantity or volume of goods is
entitled to receive the same concession. If, for

- example, a rebate is paid to one customer on the
basis of hils purchases of &a certain volume of
goods in a certain period of time it 1s the
responsibility of the supplier to seek out every
other competing purchaser who has purchased a like
volume in the same period and grant the rebate to
each", 1 ‘ ‘

Thisvsﬁatement_effectively denles the relevance of price-
cost relationships In determining the nature and extent of
discriminétion; if differences exist in the marginal costs
of supplying different customers, the above quotation is
en%irely erroneous on the basis of the definition of
discrimination endorsed by the Commission in the report on
discriminatory practices in the grocery trade. Needless %o
say, the Commission does not consider the costs tb Mary

Maxim of supplying different customers, merely looking to

relative purchases to determine whether discrimination

exists, This neglect is particulérly important as the
report considers a specific allegation that Mary Méxim
granted the 1argestArebate to the Eaton group, and that

this rebate discriminated against competitors of Eaton.

The Commission condones the practlce by recognising that the

Eaton group was Mary Maxim's largest single customers,

1. Ibide, Pe 32.
2. Tbide, Pe 35.
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Yot evidence earliar in the report demonstrated that Mary
Maxim delivered individually to large Eaton stores across the
continentol Whethér or not this fact would be significant
could only be shown by comparing the costs to Mary Maxim of
supplying eaéh of the Eaton stores individually with those
of supplying other customers. It seems likely that there
would be little justification for aggregating total sales
to the Eaton group in determining the rebate; at’ least the
rebate cannot be condoned without some Peference‘to Mary
Maxim's costs,

o The surprising thing is then that the Commission
doess not always neglect costs; in fact some of its
~considerations of costs ars extremely thorough. Probabl§
the best utilisations of price-cost relationships are 1o be
found in the analysis of allegations of predatory practices
contained in the remaining three reports. However, there
' are peculiar reasong for the Commission's consideration of |
coste in each of these cases. One of the reports deals with
a price war smong milk distributors in Ottawa in 1961,2'
during which milk was widely sold at half its nofmalbpriceo
The special‘nature of this case 1s that the competing dairiles
belonged to an assoclation which negotiated jolntly the price

of milk from the producing farmers. The cost of the milk

was therefore the same to each of the dairies, and the

lb IbidQ pﬂ 160
2. Noo, 5&, Appendix (A).
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selling price in the price war was easily established by
the Commission to be below initial cost. The dalries!
overall costs are cursorily examined,l but the Commission
was readlly able to demonstrate the intentlon of the dairy
fesponsible for the war to inﬁiﬂidate competitors, both by
 the evidence of selling generally at a loss, and also by
further evidence that the same dairy negotiated the
agréement to end the war and restore pricése

Again the Commission has a special reason to consider
costs in a report on alleged predatory prilcing in the sale
of cast iron soil pipe in Western Canadaez The firm concerned
was seen to be originally pricing higher than dompeting
firmsg, but then to cut prices drastically. The firmbmainm
tained however that it was stlll able to obtain a high rate
of profit, and produced evldence to show the margin over
costs-before the price reduction, and also to show that
mechanisat*on at the time of the reduction allowed great cost
savings. The nature of the firm‘s defence against the alle-
gations here forced evidence of costs upon the Commission.

Finally, the most complicated case involved in the

l. Restrictive Trade Practices Commission, ﬁeport in
the matter of the sale and distribution of milk in the OLT Ottawa,
Ontario, area, R.T.P.C. No. 30, ppe 7=8.

2. NOe 68 Appendix (A)o

3. RGSUPLthV@ Trade Prectices Commlssion, Report.
concerning the production, manufacture, supply and gale of cast
iron soil pipe In the Prairie Provinces and British Columbia,
R.TeP.Co Noo Ll (1967), pp. 51 and 57-58,

4o Ibid., pp. 51 and 59 respectively.
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Commissiont's reports on discriminatory practices also contains
~an analysis of costs in the consideration of an allegation of
predatory pricing. The case 1isg cbmplicated in that it
involved allegations of both price discrimination and prsdatory
' pricing, 1n which the former was-distinct,from, but responsible
‘for, the latter. The Canadian zinc oxide industry was the
subject of the inquiry, the allegation being that the Zinc
Oxidé Company of Canada Limited (Z0CO} attempted to remove
its only two domestic competitors by selling at prices un=-
profitablé to them, while Z0CO was supplied with cheaper raw
zinc than was available to the competitorsol As this cheap
so&rce of material made ZOCO!'s price cuts possible,'the
Commission included in the réporﬁ a comparison of ZOCO's
costs with those of the competitors. »
However, turning from the allegations of predatory
pricing back to oﬁe of ordinary price discrimination, we
again find.an aﬁalysis of costs completely neglected in the
appraisal of the allegations of discrimination by Z0CO's
supplier of zinec, the Hudson Bay Mining and Smelting Cbmpany
Limited, From the evidence we fiﬁd that Z0CO %took oﬁe third
of Hudson Bay's domestic sales of zinc, but that other major

users of zinc are the galvanising, die cast alloy and brass

industries, and furthermore, the bulk of Canadian zinc metal

‘1. No. 22, Appendix (A). |
2. Restrictive Trade Practices Commission, Report
concerning the distribution and sale of zinc oxide, TT%SEi

PP. 152=59,
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is exported. Three possible sources of discrimination
therefore emerge: between Z0CO and other zinc oxide firms;
between the zinc oxide industry and other zinc-using industrles;
and between the zinc oxide industry and forelign consumers of
Canadian zinc. The report indicates that the other zinc
oxide producers were offered zinc by Hudson Bay only at
prices higher than those obtalned by ZOCO,1 and that Hudson
Bay sold zinc¢ in the U.K. at price conslderably below the
price to ZOCOeQ However, no mention is made of thse costs
to Hudson Bay of supplying these various customers, so no
discrimination can be proven. Moreover, the zinc supplied
to Z0CO was for a considerable time reputed to be a special
grade, and in its attempt to establish the existence of
digerimination aﬁong the zinc oxide producers, the Commlssion
spends considerable space showing that this special gfade
differed little in quelity from the normal grade supplied to
Z0C0O, Obviously, to establish the existence of discrimination
the Commission was bound to consider not the quality of the
special grade, 5ut its production cost relative %o the normal
grade. |

It must be concluded therefore that the Restrictive
Trade Practices Commission has never successfully established
the extent of discrimination in, its . appraisal of discriminatory

practices. True, the Commission has in a few of the reports

10 Ibido, PP 65"“679
25 mnageg ppo 32‘“330
3. 1bid., DPP. 52=60,
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consldered the relationship between price and cost, but
usually for some special reason, and never systematically.
In appraiéing the allegatlions of predatory pricing the
Commission does tend to investigaté costs, using the profit
marginsg of the firms concerned as indications of whether the
prices are "unreasonably low", or being forced to consider
costs asg the firms involved attempt to justify their price
reductions in terms of lower costs. However, the Commission
never views predatory pricing as a discriminatory practilce,
concentrating on the low price rather than comparing prices
and costs over time or among reglons. Relative price-
marginéi'cost ratios are not sought by the Commission to
indicate discriminsetion - asg evidenced dramatically in the
report on cigarettes and confectionery in Edmonton, in which
the Commission 1s faced with details of different percentage
mark=-ups on different items, and fails to recognise the
discrimination. In the reports in which forms of discrimination
other than predatory pricing are examlned, the négléct of
costs is almost completo, and'the Commisslon can be observed
looking for differences in volume dr.quality of purchases
for evidence of discrimination. In terms of the definition
of discrimination used in Chapter 3 above, and; perhaps more
significantly, presented in the Commission's own general
report on discriminatory practices in the grocery trade, the
Commission has never in its specific reporté shown the

nature and extent of discrimination.
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The sppraisal by the Commisgsion of the effects on

economic performance of discrimlnatory practices.

It was concluded in Chapter 3 above that an appraisal

of any pricing policy from thé point of view of the "public
interest! must conslder and evaluate the effects of the practice
on economlc performance = 1.6. on the allocation of resources and
the distribution of income. Throughout the evaluation, the |
effects of the practice must be compared to the aliernative
situation In the absence of the practice; the practice must
ne%essarily be condoned when the practicable alternative produces
worse economic performence. In appralsing alleged discriminatory
practices the Restrlictive Trade Practices Commission must partie
cularly consider whether output is increased or de¢éeésed, and
the firm operates ﬁearer to or further from full capacity,
whother the practice allews or hinders priée f}exibility in the
type of sale concerned, and whether the resulting distribution

of income is to be preferred to the alternative. FREach of these
ig stressed in the Commission's general report on such practices
in the grocery trade. | |

Returning to the specific reports concerning alle-

gations of digcriminatory practices, it is sometimes possible
from the evidence presented to indicate the effects which the
practices may be expected to have on particular aspects of

the &llocation of resources. In the reports dealing with



92

differential discounts and rebates to retailers, the volume
of goods involved is generally very small relative to the
overali cubput of the supplier, and the effects of the
practices concerned on the allocation of resources within
industry may be negligible., For example, in the report
dealing with the supply of wares to retail hardware dealers,
and similarly in the reports dealing with the supply of
gasoline to sefvics stations in Toronto, the volume of the
supplierfs sales involved may be expected to be very small,
and the Commission may perhaps be excﬁsed for not considering
the effects of the practices on the allocationrof resources.
However, when the practice.concerned is part of the seller's
general policy, his level of oubput will be dependent on.tﬁe
practice, and the allocatlion of resources to the seller will
be affected. Further, the seller's capacity utilisation may
be a function of his differential priping policy, the con-

" cessions being made to utilise capacity more than is allowed
by the alternative single-price policy. However, in 6rder
to determine whether the concessions allow more efficlent
production by the seller, the Commission would need to
supply far more iInformation concerning the seller's overall
conditions of output. In.these reports dealing with supply
to retallers the Commission fails to indicate whether fhe
sellerts output is at all affected by the rebates and

discountse
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It was established in Chapter 3 that geographic
price discrimination may be practised by an independently=
maximiging firﬁ'precisély to achieve a fuller utilisation
of capacity. Such "dumping" can allow the firm greater
profits.fromfselling surplus at ény price above marginal
cost, and may account for a firm selling at a lower price
in a distént markét than in that nearer the point of
productioﬁe Relating this to the Commlssion's report on the
evaporated milk market, it becomes possible that the practice
of the Carnation company of absorbing freight costs to
Wesfern Canadian markets could have promoted a more efficient
u%iliéation of the firm's capacity than any practicable |
alternative. The possibility wag not however dlscussed in
the report. Again no information relating to Carnationts
conditions of production is presented, |

The pricing policy of 2zinc metal revealed in the
report on the zinc oxide market may also have been determined
in part in order to promote efficiency in the firm involved,
the Hudson Bay Mining and Smelting Companye- Hudson Bay
regularly sold zinc-metal at prices much lower in the U.K.
than in Canadae1~ If the Canadian ﬁricg was informally fixed
by fear that price cuts would provoke harsh retaliation from‘
the sole domestic competitor, Hudson Bay méy have promoted

efficlency by selling in the low-price U.K. market. On the

l. Report - zinc oxide, pp. 31-33,
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other hand the evidence indicétes that Hudson Bay's policy
diverted the allocation of resources away from domestic
zine oxide producers and toward foreign zinc-using industry,
as in part of the period considered by the report one eighth
of Canadian zinc oxlde requirements were imported, mainly
from ththoK,,l while the Canadian producers had much excess
capacity.2 The alternative of a uniform pricé at home and
abroad may have resulted in Hudson Bay pricing everywhere at
the high Canadian price or at a lower price. If the formsr
occurred and reduced the efficiency of Hudson Bay, the
original policy could have been condoned; if the latter
occﬁrred and allowed a more optimal allocation to the doméstic
zince oxide industry, the origiﬁal policy could be condemned.
Of course, much of this is speculation;, and unfbrtunately the
‘issue was not resolved in the report: the Commission merely
mentioned the difference in zinec price to the U.K., without
consideringrﬂudsbn Bay's capacity, orfthe rigidity of zinc
prices in the CanadianAduopoly mérket,_let alone the cone
sequences of prohibiting the price policye.

A more ambitious appraisal of the effects of pricing
policey on the allocation of resources would attémpt to compare

the pricing policy of the filrm in question to policles

1. See domestic sales and imports of zinc oxide for
the years 1953 and 195, 1bid,, Do 130

2, "Z0CO had a plant with a capa01ty about double
the domestic demand", Lbldo, Pe 35,
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throughout the economy. A firm with a higher price-
marginal cost ratio than that prevailing among most firms
would tend to be underallocated relative to the norm, and
discrimination lowering the particular price-marginal cost
ratio toward the norm Would allow an improvement in allo=
cation. Such a comparison may well be impossible in practice,
but it is likely that the relative:piléing policies of
substitute goods may be particularly relevant to the
allocation of resources; and that a comparison of these
policies may be possibleo1 It can be sxpected that a

- pricing policy allowing the price-marginal cost ratio of a
good té conform more closely to those of its substitutes will
promote & more efficient allocation of resources among the
substitutes., It may be possible to consider this in the
appraisal of discriminatory practices; for example, in the
Commissgion's report on cést iron soil pipe it is disclosed
that severél substitute products existéd, made from copper
and plastic, damong other materialso2 A comparison of thse
price~marginal cost ratios fof cast iron plpe and the sub-
stltutes would have allowed an assessment of the directilon
of any misallocation, and a judgement of whether allocation

within the soll pipe market as a whole was improved or

worgened by the price cuts in cast iron soll pipeo Beyond

1. The acceptability of this argument relies on the
reasoning toward a "third best" presented by E.J. Mlshan,
"Second Thoughts on Second Best", op. cit., pp. 2LL=216.

2. Report = cast iron soil plpe. pe. l.
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mentioning the exlistence of substitutes for cast iron soll
pipe, the Commission gives no recognition to the existence
‘of a gensral soil pipe markebt, distinct from that for cast
iron pipe.

It is apparent that the Commission does not consider
the allocatiqn of resources as such in the appraisal of
disoriminétory practices. It_might bevexpected, however,
that the effects of the practices on price flexibllity
would receive more of the Commissiont's attention, being a
much more obvious indication of the effects of the practices
on performance. True enough, in the cases of alleged pre-~
- datory pricing in the Edmonton clgarettes report and the casb
iron soil pipe report, the Commission examines in gome detail
the price policies prevalling In the markets concerned before
and after the practices were initlated, and concludes in both
cases that the price cuts were perfectly fair competitive
- actions, in both cases reflecting the greater efficiency of
the firm concerned relative to competitors. However, these
cagses both involve general price feductions; where the cases
involve selsctive price differentials for the same good, the
Commisgion tends not to consider the possibility that
selective price cuts may be preferable to no price cuts, -
which in a rigid oligopolistic situation i1s likely to be
the alternative., The three reports dealing with the sale
of gasoline to retailers in Toronto may have disclosed just

such a situation. The major oll companies form a formldable
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oligopoly, and it could be expected that prices to retailers
would tend to be normally rigid. The practice of allowing
digscounts off tank-wagon price to independently=owned pretail
outlets is apparently a recognised practice of the oil
" companies, and i1t may indeed represent a major source of
price={lexibility in the market. The practice specifically
does not involve general price reductions and so may be
accepted without retaliation by the oil companies., No
evidence on the general rigidity of prices in the market is
presented by the Commission, although the conclusion 1isg
reached that such practices are detrimental:
"7t would appear that the discrimination in pricecce.
would be remedied by the discontinuance by '
Supertest of any difference in price in the sale of
gasdline to the two compsting dealers. In order to
ensure this result the Commission recommends that a
court order be sought ... Which would restrain
Supertest from granting ... to Barter Motors any
price advantage not offered to Mr. Hearl." 1
The Commission does not consider the possibility that the
"pesult ensured” might be the elimination of a major source
of price flexibility In the market.
Inberestingly enough, the Commission tacitly condones
a form of geographic discrimination which appears to promote
price competition in two of the reports. In the report on

the evaporated milk market the Commlgsion Indicates that the

Carnation company normally sold at a lower price in Western

1. Report = gasoline in Toronto (Supertest), pp. 56=57,
A similar concluslon 1s reached in the British American case, -
Report = gasoline in Toronto (B.A.), pe 32
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Canada than the sum of the price at the point of production
in Esstern Canada plus freight COStSel Similarly, ih the
report on castb iron soll pipe, the Commission shows that a
producer Iin British Columbia absorbed freight costs to
undersell the Alberta producers in their omn territoron»
Neither of these practices was condemned by the Commission,
Either because the Commission considered them to be
beneficial to price competition, or more likely, because.
they were not recognised by the Commission to be possibly
discriminatory, their effects were not discussed. In both
reports the practlces are revealed‘only in the general
de;cription of prevailing market conditions. |

The ability of discrimination to achieve otherwise
impossibles price flexibility is therefore not discussed by
the Commission. 1In fact the reports are concerned in each
case with the "unfair" concession granted to one buyer rather
than another, ﬁhen the bﬁyer lg also not an individual but a
firm, and the concession is felt likely to overrules personal
enterprlise as the determinant of business successe. The
reason for condoning discrimination when it is the only
source of price flexibility 1s that at least some consumers
will}receive the benefit, when the market structure prevents

all consumers from benefiting. Naturally if there are middle-

men in thils process, some of these recelve perhaps unfair

1, Report = svaporated milk, p. 2l.
2. Report = cast iron soil pipe, p. 35.
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competitive advantages, and others may even be forced outb

of business, The relative merits of the welfares of the
consumers and businesses Involved must be decided by value
judgements, and these must in theAfinal analysis govern any
appraisal of rest‘rictive'practicesa In fact the Commission
appears to accept a value judgement that diécrimination
harming competitors is to be condemned, regardless of the
benefits which might accrue to final consumers. The reports
on sales of gasoline in Toronto show thls most clearly: the
discrimination is discussed purely in terms of its effects
on competing retailers, without a single mention of final
consumérse In the Supertest case the evldence shows that
the independent dealer gaining the .-special discounﬁ passed
on the benefit to consumers to the extent of takling a lower
percentage mark-up than did the comﬁeting dealer who did not
receive the disqountel Still the Commisslion condemﬁed
Supertestts practice of favouring ohe éustomer rather than
anothere.

Again in cases concerning geographic discrimin&tion,'
some mention at least must be made -of the relative weights
to be attached to the welfare of the different groups of
consumersej In the evaporated mllk case, Carnation's pricing
Vpolicy favoured consumers in Western rather than Bastern

Canada, yet the report considered the effect of the practice

l. Report = gasoline in Toronto (Supertest), p. 32
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only upon Carnation's competitors,
In fact, in none of the reports does the Commission
sven mention the effects of the practices involved on the

final consumer. The cases all deal with alleged discrimin-

ation among buyers who are firms and not individuals, and
the Commission tends not to indicate even the final prices
to ebnsumers.l The "public interest" would naturally
include an interest in the relative welfare of competing
producers, bub, though 1t is presumptuous to define this
public interest, it is doubtful that the interests of
competing producers should receive as much weight relative
to ﬁhe interests of the consuming public as is given by
the Commission. |

It becoﬁes obvious therefore that the Commission
does not appraise discriminatory practices in terms of
thelr effects on economic performance. Yet 1t has been
shown that such an approach is possible. The effects on
the allocation of resources would have to be examined by a
conslderation of the position of the firm in questlion
relative to competitors, and to other firms with which this
firm conduets business, at all levels of production and
distribution. The effects on the distribution of income
would have to be examined by a consideration of favoured

and disfavoured individuals, as both producers and consumers.

1. Final prices are gilven exactly only in the
gagoline reports.

MCMASTER UNIVERSILY, LIBRARY,



101

Moreover the Commission must attempt to predict the
resulting alternative policy in the event of prohibition of
the discrimination. The present chapter has indicated
realistic aspepts of performance which the Commission could
have conéidared in the cdses to date. Unfortunately, the
“reports fail glignificantly ih the depth of evidence pres=
sented, and in sophistication of the analysis undertaken.

| Thus if the Commlssion manifestly does not consgider
the effects of discriminatory practices on economic perfore
mance, the question arises of the nature of the criﬁeria
actually employed by the Commission in condemnling or
coﬁdoning practlces,

The basic error in the Commissionts appraisal of
discriminatory practices liss in an impliéit assumption
ﬁhat‘the public interest lies in the promotion of the letter
of the law on such practices. The léw staﬁes that practices
which discfiminéte "against a competitor of the Purchaser",l
and discrimination "lessening competitibn or eliminating a
competitor",2 are 1llegal, The Commission considers it
sufficient to show in the report that the practices have had
such an effect on the buyer's competitors, and thus that
diserimination as prohibited by law has taken place. The

Commission rejects any obligation to consider a wider

public interest, and to consider the effects of the practices;

1. Combines Investipation Act, s. 334, (1) (a).
2, Jbide., 8.33A. (L)(bY and (c}.




102

the reports mérely attempt to prove or disprove the
existence of discrimination as described in the Act.
The following two quotations provide dramatic examples
from two of the reports:
"In the opinion of the Commission the maintenance
of a price differential of this character must be
regarded as & form of discrimination on the part
of Supertest against Mr. Hearl." 1
and "It is the opinion of the Commission that the fact
that temporary allowances were not granted by
Texaco to Mr. Edmunds in the periods mentioned in
the Statement of Evidence did not form part of a
practice of discriminating on the part of Texaco." 2
These statements appear not, as may be expected, as part of
the introduction td an appralisal of the cases, but as the
very last sentences in the conclusion of thelr respective
reports! The Commission is obviouély attempting to merely
prove of disprove the existence of discrimination, and
condemhing or condoning practices purely on this basis.
To this end, the Commission is prepared to consider
only the practices which are named in the allegatlons:
"The allegations made by the Director relate only
to the differences in prices on sales of gasoline
by Texaco p¢¢ arising out of the granting of
temporary allowances™, 3 .
The Commission therefore did not draw conclusions relating

to the permanent discount granted to the independently=

owned outlet, Similarly in the report dealing with

l. Report = gasoline in Toronto (Supertest), p. 56.
2, HReport =« gasoline in Toronto (Texaco), P. 27

3. Ibid.
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cigarettes and confectionery in Edmonton, the Commisgsion
concluded that the case did not involve predatory pricing,
and then stated:

"The conclusions which the Commission has reached

with respect to the allegations of unreasonably

low prices makes it unnecessary to attempt to
arrive at definite conclusions as to the effects
which have been produced by the prevailing
competitive prices or which may be expected to be
produced, because the essence of the allegation

is in the charge of unreasonably low prices". 1

The Commission even follows the law to the extent
of attempting interpretations of obscure clauses in the
Act. The report on cast iron soil pilpe finds the
Commissgion attempting to decide whether the production
involved constitutes Ya tclass or species of business!
within the meaning of section 2(f) of the Combines
Investigation Act'; while in the report on Mary Maxim
knitting wools the Commlssion probes the meaning of
"available to competitors'" within the Act.

This obsegsion with the law may be a consequence of
the training of the personnsel of the Commission, as
suggested in Chapter l. It may be the case that the personnel
are not themselves able to conduct.an apbraisal of
dlscriminatory practices when defined as in Chapter 3, and

in terms of economlc performance rather than of status

according to law. However, the law is reasonably explicit

P l. Report - cigarettes and confectionery in Edmonton,

Po 00, _
2, Report ~ cast iron soil pipe, pp. 73~7h.

3. Report = Migs Mary Faxim, p. 32 .
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when it states:

".ee such report shall review the evidence and
material, appraise the effect on the public
interest of arrangements and practices disclosed
in the evidence, and contain recommendations as
to the application of remedies provided in this
Act or other remedies." 1

Given such a legislative provision, for the Commission to
consider only the legality or illegality of discriminatory

practices is inexcusable.

l. Combines Investigation Act, s.19.(1).
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Concluslion.

The legislative prohibition of discriminatory trade
practieces in Canade appears to be extremely uncompromising,
yot the effects of such practices upon economic performance
are far from certain. Sections 33A. and 33B. of the
Combines Investigation Act essentially prohibit discrimination
in simllar sales to competing buyers; geographic discrimination
lessening competition; and predatory pricing lessening
competition. These practices may take a great variety of
forms, however, and may operate in widely differing market
structures, therefore the various practices can be expected
to affect the allocation of resources and the distribution
of income in different ways. Most importantly, the practices
may only be meaningfully evaluated when compared to the
' practicable alternatives. Thus without an analysls of
individual caseg 1t is impossible to determine whether a
particular practice is to be condemned.

The Restrictive Trade Practices Commission exists
in Canada specifically to perform an analysis of individual
cagses of alleged breaches of the combines legislation. The
prescribed function of the Commission is unique in the
history of Cenadian combines administration, in that in its
appraisal of restrictive practices the Commlssion is not

required to even suggest whether an offence has been committed:



106

"We consider that the Report has important

functions other than that of furnishing a

prelininary verdict as to whether or not

the accused shall be prosecuted." 1
instead the Commission is directed.to consider and explain
whéther practices opserate to the benefit or the detriment of
of the public interest. To further this end, the Commission
1s empowered to employ expert assistance, and to obtain
any evidence which 1t considers pertinent.

The Commission's reports on discriminatory practices,
however, tend to be as lacking in analysis in terms of
economic performance as their format is in popular appeal.
If it is recognisad that the public interest lies in‘the
achievement of certain aims of allocation of resources and
distributidn of income,; then it is in terms of the effects
on thesge that restrictive practices must be considered. In
the reports dealing with discriminatory practices, to merely
attempt to determine whether the practices alleged by the
Director to be illegal in fact are illegal within the Act
is in direct contradiction to the Commlssion's terms of
referonces, The reason for dividing the functions of
investigation and appraisal of restrictive practices in
1952 was precisely to remove from the appraisal its

emphasis on the legal status of practices, and to set up an

1. MacQuarrie Report, op. cit., P. 3l
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objective appraising agency removed from the procedure of
progsecution of practices. Certalnly in its appraisal of
discriminatory practices»the Commission has denied much of
its responsibility to that aim. As long as the publiec
interest is unconditionally equated with enforcement of the

law, the reports cannot be other than a stage in prosscution.
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Number and date

of report.

1.
26

36

1.‘.6
S
6.

To

9o
10,

11.

12,

Ma‘y 1, 1953 &
May 28, 1953

Daco 29, 1953,

Fob. 16, 195l
Mar. 10, 195).
Octe 25, 195l
Nove 5, 195l

Nove. 22, 195l
Mar. 28, 1955,
Ma‘y‘ 169 19550

Augn 29’ 19559

Octo 17, 1955,

APPENDIX (A).
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Title of rsport.

Secap products,
Montreal districte.

Retall hardware dealers

North Bay, Ontario.
Certain household
goods, Chicoutimi-
Lake St. John, Quebec

Distributlion and sals

of gasoline, Vancouver.

China and
earthenware

ToVe Sots,
Torontos

Wire fencing,
Distribution and sale
of coal, Timminsg-
Schummacher area.

Losgsg=leader selling.

Distribution and
gale of beer.

Asphalt and tar
roofings.

Advertising plan of
household appliances,
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Allepcad
offericse .

Resals price
maintenance.

Price
digcriminatione.

Resale price
maintenance,
Combinatione.
Resale price
maintenance.

Resale price
maintenance.

Combhination.

Combination.
General inquiry.
Merger.
Combination,

Resale price
maintenance,
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15,
16.

17.
18,
19,
20,

21,
22,

23,

259

269

279

28

299

Dec. 12, 1955,

9, 1956,
5s 1956f
20, 1956.

Jan,
Mar.

June

Nove 1, 1956,
Ts 1957.
2l, 1957.

31, 1958,

Jan.
July

Mar.

May 1l, 1958,
July 3, 1958,

Sept. 25, 1958,

Dec. 9, 1958,

(ReT+P.C, %)
Febe 39 19599

(R.ToPcCo 2)
I‘ﬂay 19 19599

(ReToPoCo 3)
May 19, 1959.

(ReToPoCo %)
Feb. 3, 1960,

(R.T.PeC. 5)
Feb, 25, 1960,

Transmission and
conveyor equipment.

Winnipeg Coal.
Quilted goods.

Boxboard grades.
of paperboard.

Flue=cured tobacco
Sugar, Western Canada.
Metal culvertse.

Pulpwood, Eastern
Canada,

Yeaste

Production, distribution
and sale of zinc oxide.

Cigarettes and
confectionery, Edmontone.

Discriminatory

pricing practices 1n
the grocery trade,
Ammunition,

Electrical construction

materigls.

Surgical rubber
gloves, etc,

Sugar, '
BEastern Cansada,

Gasoline,
Toronto areas.
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Combinatione.

Combinatione
Combination .

Combinatione.

Combination.
Merger,
Combination.

Combinatione.

Merger,

Comblination, merger,

monopoly, price

discrimination, and
predatory pricinge.

Predatory pricinge

General
inqulrye.

Monopdlye

Combination.
Resgale price
maintenance.

Combination.

Regale price
maintenance.



30,
31,
32,
33,
he
35,
36.
37«
38,
39,
1O,
1.
2,
L3.

L5

(ReToPoCo 6)
Mer. 11, 1960,

(ReToPoC. 7)
May 16, 1960.

(R.T.P.C. 8)
July 26, 1960,

(ReTePoCo 9)
Auge 163 19600

(ReT.PoCo 10)
Dec. 6, 1960,

(ReToP.C, 11)
Dec . 16, 19600

(ReTeP.C. 12)
Apr. 28, 1961.

(RoT.P.Co 13)
Apr. 11, 1961 °

(R.T.P.C. 1)
Apre. 12, 1961,

(R.T.P.C. 15)
July 12, 1961.

(ReTeP.Cs 16)
Augs 3 Iy 1961 ®

(R.T.P.C. 17)
Octo. 13, 1961.

(ReTePeC. 18)
Mar. 23, 1962,

(ReTePoCo 19)
Aug. 2, 1962,

(R.TeP.C. 20}
Aug. 2, 1962,

(ReTePeCo 21)
Aug. 2, 1962,

Speciality bags.

Automobile
insurances

Coal,

Ssult Ste. Marie,

Newspapers,
Vancouver.

Transparent

packaging products.

Beltse

Gasoline,

Toronto, (Texaco}.

Gasoline,

Toronto, (Supertest).

Gasoline,

Toronto, (B.A.)-.

Cameras (arrow).

Meat=packing.

Cameras (Garlick).

Automobile oils

and accessories.

Paperboard shipping

contaliners.

Acquisition of shares -
raper companies,

The acquisition of
Wilson Boxes, Ltd. by
Bathurst Power and
Papoer Co., Ltdee

110
Combination,.
General
inquiry.
Combinatione
Merger.
Combinatione.
Combinatione

Price
discrimination.

- Price

discrimination.

Price
discrimination.

Resale price
maintenance.

Mergere.
Resgale price
mainbenance.

General
inquiry.

Combination
and mergerse.

Merger.

Merger.



L6,
7.
L8,
L9.
50,
51,
52,

53.

55

56,

57

58
59

60,

(RoToEeCo 22}
Aug. 28, 1962,

(R.TeP.Co 23)
Octe Ly, 1962,

(ReT.PCo 2ly)
Jan. 2li, 1963,

(R.T.P.C. 25)
Dece. 16, 1963,

(R.T.P.C. 26)
Febe T, 190l

(R« TePoCo 27)
Feb. 26, 196l

(ReToP,C, 28)

June 2, 196l.

(ReToPoCe 29)
July 13, 196l

(ReTePoC, BOL
Septe 2, 196l

(RTePeC. 31)
Septo 23, 196l.

(ReTePeCo 32)
Febe 18, 1965.

(ReT.P.Cs 33)
Mar. 30, 1965.
(ReTePoCo 3%)
June 17, 1965,

(ReTePoCeo 35)
Aug. 25, 1965,

(ReTeP.C. 30)
Nove 2 9, 19650

61, (ReTePoCo 37)

Dec. 30, 1965,

Evaporated Milk,

Electric Appliances
(Sunbean) .

Drugs °

Tenders for sewsers etc,

Town of Duvernay.

Heating supplies,
Montreal,

Newsgpapers,
Sudbury.

Plumbing supplies,
Tenders for road
surfacing.

Ottawa milk,
Pencilse.
Propane.

Acquisition of a
newspaper company in
Fort William.

Shipping Conferences,
Street paving
tenders, Hull,

John St. pumping
gtation dontract

Toronto,.

Pesticidese.

‘111
Price
diserimination.

Resale price .
meintenance, -

General
enquiry

Combination.

Combination.

*Monopolye

Combination.
Combinatione.
Combination and
predatory pricing.
Combination,
Combination,
monopoly, merger.

Merger,
monopoly.

Combination,

Combination.

Combination.

Combination, resale
price maintenance.



62,

63

6lio

650

66,

(R.TePoC. 38)
Mar. 8, 1966.

(R.T.P.C. 39)
Mar. 2li, 1966.

(R.T.P.C. ug
June 27, 1966.
(R.ToPeCo Lj1)
Nove 30 19669
(ReTeF.Co L2)
Feb, 179 19670

(ReToPeCo 13)°
July 11, 1967,

(R.T.PeCo Lly)

~ Oct, 10, 1967.

(ReToPeCo %
Apr. 1, 1968,

(ReT.P.C, %6)
May 9, 196

Pricing Practices of
Miss Mary Maxim Ltd.,

Pricing of ready-
mixed concrets,
Windsor.,

Gasoline consignment
plans

Phosphorous products
and sodium chlorate
industries,

'Specials' in eggs,
Kingstone

Glued- 1aminated
timbers.

Cast iron soil
pipe.

Corning glassware.

Dairy products,
Montreal.

112

PPlC@ discrimination,
resale price
maintenance.

Combination.

Resale price
maintenances

Monopoly.
Merger.
Resale price
maintenance.

Combination.

- Monopoly, merger,

price discrimination.

Resale price
maintenance.

Combinatione

l; The numbering of the reports from 1 to 70 is unofficial,
but chronological, and the reports are referred to by
these numbers in the above text.

26 The titles are abbreviated, using the Commlssion!s own
abbreviations where these existo ‘



APPENDIX (B).

_Commissioner

C. Rhodes Smith, Q.Co, MeoA., LL.B.,
B.C.L.; Chairman 1952 to 1962.

G‘U.'y Favreau’ Qe Cb E) BQAO ? LE}OBO;
Member 1952=5f,

A.S. Whiteley, B.A., M.A,}
Member 1952-62, 1967 to present.

Guy Roberge, Q.C., BeA., LL.L.;
Member 1955«57,

Pierre Carignon, Q.Cs, Be.A., LL.L;
Member 1960-6ly,

R.S. MacLellan, B.A., LL:B.j
Chalrman 1963 to present.

W.D.R, Eldon, A.M., PhoDe;
Member 1963=67.

L.A. Coubture, Q.C.; Vice=
chairman 196& to present.
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Reports during
term of office.

Not's l=l7.

Nots 1l=l, 6-10.

- Nots 1-3, 5“9:

11=ly7, 66=70.
Nots 12, 13,

15"*18 €

No's 3lj=52.
NO ! 3 ,__‘.9”’70 © |
No's 119=65.

Nots 5h=70,
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