
THE APPRAISAL OF DISCRIMINATORY 

TRADE PRACTICES BY THE· CANADIAN 

RESTR.ICTIVE TRADE PRAC'rICES 

COM:MISSION 



THE APPRAISAL OT!' DISCHIKINATORY 

TRADE PRACTICES BY THE CA1'JADIAN 

RESTRICTIVE TRADE PRACTICES 

COMMISSION 

By 

JOHN J. LAWSON 

A Thesis 

Submitted to the Faculty of Graduate Studies 

in Partial Fulfilment of the Requirements 

foX' the Degree 

Master of Arts 

McMaster University 

May 1969 



MASTER OF ARTS (1969J 
(Ec oDomi c s } 

MCMASTER UNIVEHSITY 
Hamilton, Ontario. 

TITLE: The Appraisal of Discriminatory Trade Practices 
by the Canadian Restrictive Tr~de Practices 
Commission 

AU'1'HOR: John James Lawson, BoA& (Econe) (Manchester University) 

SUPERVISOR: Pl'ofessor CO' J. Maule 

NUJVIBER OF· PAGES: viii, 118 

SCOPE AND COl',:rl'ENTS: 

The Restrictive Trade Practices Commission exists 
in Canada to provide an objective appraisal of the 
effects of particular practices on the public interest, 
divorced from the actual proc·edure of prosecution 
under the Combines Investigation Act~ The work 
examines from the Commission's published reports the 
appraisal by the Commission of discriminatory trade 
practices. 

The history of the legislation and the develop
ment of the Restrictive Trade Practices Commission 
are discussed, to indicate the Commissi on's ter-ms of 
reference. A chapter is then devoted to an economic 
analysiS of discriminatory practices, and its 
conclusions are used to. cl~i ticise strongly the 
Commission's appraisal of such practicese 
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Preface 

The allocation of federal and provincial areas of 

jurisdiction in Canada is such that the protection of the 

Canadian public from unfair and restrictive trade practices 

cannot be maintained through an administrative board or' 
1 

tribunal, but must instead be accomplished through a body 

o~ prohibitive ~ederal legislation, which is criminal in 

nature 0 The Restrictive Trade Practices Commission'ha~, 

however, been developed to allow an objective appraisal of 

restrictive practices divorced from the procedure of 

prosecl.1tion.. It can be contended that the Commission 1 s 

appraisals are ~ot objective, not divorced from the procedure 

of prosecution, and fail to protect the public interest in 

an expert fashion.. The present study examines one particular 

sphere of the Commission's work; the appraisal of 

discriminatory trade practices. 

The first two chapters describe the provisions of 

Canadian anti~combines legislation and the evolution of the 

~unctions of investigation and appraisal of restrictive 

practices, to indicate the Commission's terms of reference o 

l~ See PPo 12 - 14 below .. 

( ... ) llJ. 



Chapter 3 then provides a description of the main typ~s of 

discriminatory trade practices, and indicates the effects 

which these may be expected to have on economic performance o 

After a short introduction to the reports of the 

Restrictive Trade Practices Commission in Chapter 4, the 

final chapter analyses the Commission's reports specifically 

concerning discriminatory practices, and criticises the 

basis for appraisal which emerees from these" 

(i v) 
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CHAPTER 1 

Legislation concerning discriminatory trade practices in Canada 

Canadian restrictive trade practices legislation 

originated as early as 1889, when an Act of Parliament was 

passed "to declare the law relating to conspiracies and comb-

inations formed in restraint of trade and to provide penalties 
1 

for violation of the same~" This Act passed into the Criminal 
-2 

Code in 1892, and from there into the Combines Investigation 
:3 

Act in ,..1960, but the wording remained substantially the same. 

The relevant section of the present Combines Investigat:lon Act 

10 SoCo (1889), c.,Lj.l, Preamble~ 

2. In 1892 the 1889 Act was repealed and its 
provisions became section 520 of the newly-formed Criminal 
Codee In subsequent renumbering the se0tion became s.498 (1) 
in 1906, and S~Ll.ll(l) in 1954. 

30 From 1910 to 1919, and from 1923 to 1960 the 
Criminal Code and the Combines Investigation Act both 
prohibited combinations in restraint of trade (for an account 
of the development of the Combines Investigation Act see 
Chapter 2 below.) In 1935 i twas provided by S.C. (1935), 
c.54, s.28 that no person should be char·gOed tmo.er both the 
Code and the Act in proceedinGs arising out of the same 
situatione However, the Act still overlapped the Code to a 
considerable extent, and so in an attempt to consolidate 
the combines legislation s0411 of the Code was transferred 
into the Act in 1960, as se32 of the Combines Investif\ation 
Act, ReS"Co (1952),. c0314, as amended-by· S"C, (T960),~c.J+>; 

1 



reads as follows: 

'32. (1) Everyone who conspires, combines, agrees 
or al'l"ange s with another pel'S on 

2 

(a) to limit unduly the facilities for transpol'ting, 
produc ing, manufac tUl'ing, supplying, storing or 
dealing in any article, 

(b) to prevent, limit, or lessen, unduly, the 
manufacture or production of an article, or to 
enhance unreasonably the price thereof, 

"(c) to pr'event, or lessen, unduly, competition in 
the production, manufacture, purchase, barter, 
sale, storage, rental, transportation or supply 
of any article, or in the price of insurance 
upon persons or property, or 

(d) to restrain or injure trade or commerce in 
r~lation to any article, 

is guilty of an indictable offence and is liable to 
impl'isonment for two years G ' 

This section contains what has remained the key 

provision of Canadian combines legislation since its 

inception: the prohibition of agreements vlhich restrict 

competition unduly. While th~ imprecision of the words 

"competition" and "unduly" poses an immediate problem in 

interpreting this section, the emphasis of the section is 

on the act of combination by businessmen~, Thus discrimin-

atory practices were not specifically condenmed by the 

original legislation, being strictly illegal only if they 

involved both the undue prevention or lessening of competi-

tion, and, moy-e importantly, a conspiracy, combination or 

agreement. At the time of the original enactment in 1889, 

growing public concern over the existence of industrial 

combinations and trusts had prompted an investigation 



1 
by a House of' Commons Committee. The Committee had 

indicated the harmf'ul ef'fects of' a number of' these combinat~ 

ions, and the legislation was intended specif'ically to curb 

this f'orm of' activity. 

Howev~r, the depression years brought an awareness 

of the vulnerability of small business units relative to 

large organised units in the face of' deflation. The latter 

3 

appeared able to maintain and even strengthen market positions, 

while the former went to the wall, complaining bitterly of 

unfair advantages gained by their stronger rivals. Accordingly, 

an investigation into competitive practices was conducted in 

19JL~-5 by the Royal Commission on Price Spreads. The 

Commission, being particularly concerned with employment and 

wage levels, considered the pub1ic welfare by reGarding all 

individuals in their capacities as producers, rather than as 

consu.mers~ Hence the pub1ic inteT'est was considered harmed 

if' individuals .were harmed by becoming unertlployed or by 

receiving lower incomos6 Much of' the Connnission's concern 

was with practices in the distributive trades where it was 

felt that the mass (oligopsonistic) buyer cou1d use his size 

and bargaining power to exact unfair advantages in trade, 

forCing producer·s to accept Imvep pr>ices whilst maintaining 

prices to consumers' 

--~.----

l~ Select Committee appointed Fobru8.py 29, 1888;. to 
investigate and report upon alleged combinations in manuf'acture, 
trade and insurance in Canada. A 750-page report was S1.lb
mitted by the Cha1rr:13.n of the Committee, N.C.Wallace, M.P., 
on ·May 16, 1888. 



"In smulnary the complaints against the mass b"uyer 

can be classified under two heads:-

(a) That they have depressed the prices of manufact
ured goods and of agricultural produce .e. That they 
are responsible, through de"pressing prices, for the 
sweat~shop conditions existing in certain industries. 
(b) That they are driving the independent retailers 
to the wall and that these dependents should be 
protected for the follow"ing reasons:-

(1) They constitute a valuable social group which 
commlLYlities cannot affor·d to have wiped out .. 

(2) They can defend themselves from IIfair" but 
not from "unfair" competition. 

(3) Their' elimination will result in growth of 
monopoly in the retail field. II 1 

The Com..rnission I s Report dul~T included among its 

ree omrnenda tions the prohibition of certain prac tice s not 

encompassed by the existing legislation. However, despite 

the fact that the Commission was considering discriminatory 

advantages 'mainly of the type ga:i.ned by the mass buyer, the 

recomr:lendation was in a much more general form: 

"We fee 1 that certain pr'BC ti ces whi ch Vie have 
examined should very definitely be considered 
"unfair,1I under the Act. They are so widespread 
and generally condemned that their complete 
prohibition ••• is justified. We refer specifically 
to ... 

(1) discriminatory discounts, rebates and allowances 
(2) territorial price discrimination and predatory 

pricingo li 2 
"-----_._--_._-

4 
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The recommendation was carried into effect in this 

general form in 1935 by the addition to the Criminal Code of 

a new section 498A. The section essentially followed the 

Commission's recommendation in prohibiting three types of 

practice: 

(al discrimination between competitors buying similar 

quantities of the same goods at the same time, 

(b) geographical discrimination substantially lessening 

competition or eliminating a competitor, 

(c) predatory pl-'icing substantially lessening competition 

or elimaniting a competitol'e 

The seetinn then remained unchanged, and more impor= 

tantly, unused, as no proceedings were instituted under it, 

until 1952e In 1950 the House of Commons appointed a committee 

to study combines legislation, under J~H~ Mac~uarrie of the 

Supreme Court o·f Nova Scotia.. In a broad survey of combines 

administration the committee considered the section of the 

Criminal Code relating to discriminatory practiceso As a 

result of representations received, the cornmittee vvas led to 

sta te: 

"\life are of the opinion that paragraph (a) clause (a) 
above is defective in being directed against a single 
transaction and that what should be forbidden is rather a 
course of action. This would alloVl a supplier freedom to 
meet spot competition while forbidding him to make it a . 
practice to descriminate among his customers. We, ther@tore, 
recommend that paragraph (a) be redrawn so as to make it 
clear that it is djrected against a practice and not against 
a 8in0'18 tl-.ansaction. II 1 

~.' 



The committee's justification for this statement is 
1 

6 

not clear from the Report, nor did it emerge from the debate 
2 

of the Report in the House of Commons. The comnittee merely 

states that "representationsll proposed that suppliers be 

allowed to meet spot competition by meeting the price of a 

competitoro In fact, neither the committee nor the House 

were particularly concerned over this recom~endation, as 

others of the committee IS proposals were far more revolu= 

tionary, and therefore stole the attention. Nevertheless, 

the legislation was amended to allow for this qualification. 

Section 498A of the Criminal Code was renumbered 

sectioIl 412 in 1954, and in 1960 was transfeI'red bodily into 

the Combines Investigation Act as section 33A, which con'~ 

stitutes the main part of the present legislation on dis-

criminatory pl'actices. The section reads as follows: 

"33A 0 (1) Everyone engaged in busine ss who 0 o' ;'. 

(a) is a party or PI' ivy to, 01' as s is ts in, any sale 
that disc:eiminates to his knowledge, directly 
or indirectly, against competitors of a purchaser 
of ar'ticles from him in that any discount, rebate, 
allowance, pr'ice concession or other advantage 
is granted to the purchaser over and above any 
discolmt, r'ebate, allowance, price concession 
or other' advantage that, at the time the articles 
are sold to such purchaser, 'is available to such 
competitors in respect of a sale of articles of 
like quality and quantity; 

(b) engages in a policy of selling/articles in any 
area of Canada at prices 10Vler than those exacted 
by him elsewhere in Canada, having the effect or 
tendency of substantially lessening competition 
or eliminating a competitor in such part of 
Canada, or designed to have such effect; or 

l~ 
2. 

Ib i d " P P ~ 8 - 9. 
See-House of Commons Deba·tes, 1952, pp. 3111-19, 

3130=L~7 • 
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(c) engages in a policy of selling articles at prices 
unreasonably 10V!, having the effect or tendency 
of substantially lessening competition or eliminating 
a competitor, or designed to have such effect, is 
guilty of an indictable offence and is liable to 
imprisonment for two yeal'se 
{2}. It is not an offence under paragraph (a) of sub
section (1) to be a party to or privy to, or assist 
in any sale mentioned therein unless the discount, 
rebate, allowance, price concession OI' other advan= 
tage was granted as part of 8. practice of discrimi
nating as described in that paragraph.o." I 

Ii further section 33B was added to the legislation in 

1960, prohibi ting the gr'anting of disproportionate promotional 

or advertising allowances to competing purchaser's, filling what 

was felt to be a loophole in the existing legislation. 

It can be seen that subsecti on (I) (8.) of se ction 33A 

is particularly sWeeping, literally prohibiting paroticipation 

in any disc~iminating sale, without even the usual tempering 

condition that competition must be unduly restricted. Its 

inclusion in the legislation was intended by the Royal Commission 

on Price Spreads to curb the power of the mass buyer to exact 

discriminatory concessions fpom weak suppliers, whereas sub~ 

sections (1) (b) and (1) (c) were a.imed a.t discrimination by 

sellerso However, this is not apparent from the wording of 

subsection (1) (a), a.nd the scope of its influence would thus 

appear> to be extl"'emely wideo Even subsections (1) (b} and (1) (c) 

would seem to be less vigorously qualified than are the prohi~ 

bitions of combina.tions in secti.on 32 (1) of the Act, requiring 

only that the practices have the "effect or tendencytl 



of substantially lessening competition, as opposed to rest

ricting competition "unduly" as specified in s.32(1)e How~ 

8 

ever, it must also be noted that subsections (1) (b) and (1) (c) 

perpetua te the protecti on of the "pigmie s of unorganised, 

small-scale, competitive enterprise" from the "giants of 
. 1 

monopoly and imperfect competition" , by treir prohibition 

of the relevant practices if they have lithe effect or 

tendency of eliminating a competitore lt 

In sunmmry, the legislative prohibition of discrimi-

natory practices has remained virtually unchanged since 

1935, and would appear extremely potent relative to the 

other provisions of Canadian combines legislationc 

Essentially, the law states that it is a criminal offence 

in Canada to grant or receive discriminatory advantages in 

the sale of any article; whatever the intentions of the 

legislators, the letter of the law would seem extremely 

uncompromising .. 



CHAP'Y2:R 2 

The development of the functions of investigation and apprai~a1: 

of restrictive trade practices. 

Though combinations in restraint of trade were 

prohibited by the .Act of 1889, it was not until 1910 that 

machinery was created for their investigation. It had been 

found in proceedings under the .Act that evidence was partic= 

ularly difficult to compile, and so a specific procedure 

and agency was provided fop this purpose by the Combines 

Investigation .Act of 1910 0 This Act supplemented the Criminal 

Code provisions in prohibiting combinations j mcpgers~ trusts 

or monopolj.es which opera ted "to the detriment of consumers 
1 

or producers", and provided for their investigatione .Any 

six citizens could apply fop a COtu,t order directing that 

an investigation be held, and if this was obtained, the 

Minister of Labour was required to appoint a board of three 

commissioners to conduct the investigation. The board had 

wide powers to order the appearance of witnesses and docu-

ments, and to prepare a report of its findings and recommend 

required remedies 0 If the board considered that the combin~ 

ation contI'avened the provisions of the Criminal Code or the 

Act, it became an indictable offence to continue the activity~ 

1. Combines Investigation Act, S .. Co (1910), c09,s02. (c) 0 

:9 .. 



However, the most important sanction against combines 

activity was felt to be the distl'ibution of the facts of 

the case to the general public. Accordingly, the board's 

reports were tQ be published in the Canada Gazette and to 

be readily available to the press. 

However, this machinery proved most ineffective, 

being handicapped both by the lack of a permanent investi~ 

gatory agency and by the reluctance of private citizens to 

undertake the lengthy and costly business of setting the 

procedure in motionG Partly to remedy this situation, but 

mainly as a by~product of an attempt to directly control 

inflation, a pel~manent Board of Commerce ViaS set up by an 

10. 

Act of 191?, charged with the administration of the Combines 

and Fair Prices Act of' that yeaI', lNhich included the functions 

of investigation and appraisal of alleged combinations. The 

Board, consisting of three CommiSSioners, was able to begin 

investigations whenever> it felt that the public interest 

was being injured, without necessarily receiving a complaint. 

After investigation, the Board was empowered to order the 

cessation of practices which it considered illegal tmder the 

Act. Furthermore, the Board could inquire into, and if 

necessary, prohibit, any practice· of gaining excess profitso 

The powers of the Board were therefore extremely 

potent compared to the earlier combines investigation 

machinery, but the Board was very short~livede The con-

sti ti tutional validity of the powers of the Boal'd was called 



11 

into question in 1920, and in 1921 the Privy Council declared 
1 

the legislation ultra yires of the Federal Parliament. It 

was felt that the Board's power to decide individual cases 

on its own initiative, rather then simply applying some 

general princip1-es of legality or illegality laid dOYln by 

Parliament, amounted to control of property and civil rights~ 

which are the responsibility of the individual Provinces 

under the British North America Acto The 1919 Act therefore 

ceased to exist, and the Boar'd of Commerce 'Nas dissolved. 

New machinery for the administration of the combines 

legislation was therefore necessaJ.'y, to provide some sanction 

against combinations, but without the arbitrary degree of 

initiative ~n decisJons allowed to the Board of Commerce. 

The Combines Inv'estigation Act of 1923 duly created a new 

agency of investigation and appraisal, to be distinct from 

the penalising agency. A permanent Registrar was appointed, 

who could begin investigations on his own initiative~ If, 

after preliminary inquiry, he felt that a thorough investi-

gation was warranted, a Special Commissioner would be 

appointed to carry this out and prepare a report, which was 

required to be published after reaching the Ministero Unlike 

the Commissioners under the 1919, Act, the Special Commissioner 

was required merely to appraise the effects of the practices 

considered, from the evidence and hearings before him, 

1. Reference re The Board of Commerce Act etc. 
(l922), A "C., 1910 
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without making an administrative decision to end the 

practice. This could only be achieved by a decision of the 

court in any judicial proceedings which might follow the 

publication of the Commissioner's report. Such powers as the 

Commissioner possessed were found to be within the powers of 

the Federal Parliament to endow, in a constitutional reference 
1 

to the Privy Council. 

However, a further attempt at an administrative 

tribunal was made, when, on the l'ecommendation of the Royal 

Commission on Price Spreads, the Dominion Trade and Industry 

Commission was created by the Dominion Tl'ade and Industl"'Y 
, 

Commission Act of 1935. The Commission was charged with the 

administration of the Combines Investigation Act, and was not 

only empowered to direct investiga tions into a lleged combin~> 

ations~ but could in fact sanction industrial agreements if 

it was felt that these were necessary to prevent "wasteful or 
2 

demoralising competition ll , and no prosecution could then 

take place~ The Commission was also for the first time to 

consider "unfair" trade practices, and to hold industrial 

conferences to discuss group practic_es, hlJ-t again the 

Commission was given the povrer to decide whether the practices 

should cease. True to form, the administrative discretion 

-------_._----------------
Ie Proprietary Article Trade Association v. 

A ttorney General for qana0-a (1931 )---;-A;C., 3100 

2. Dominion Trade and Industry Commission Act.., 
-S C ( 'f <t'f."ii -5 \ C "t'rr--s··-,.-t;----rrr 

I) .. ..L.,;/ .Y ~ i , 0 /.70 0 J..4- \ ... 



allowed by the Act was subjected to a constitutional 

ref~~ence, and was declared to be beyond the power of the 
1 

Federal Parliament to bestow. The main innovation of the 

Act was thus eliminated, and the Act was subsequently 

repealed. 

Again faced with the problem of reorganising combines 

administration, Parliament returned in 1937 broadly to the 

policy of the 1923 Act. The Registrar was replaced by a 

single permanent Commissioner', vvith a greatly extended role 

of investigation. As under the 1923 Act, investigations 

could be begun on the application of six citizens or upon 

ministerial direction, requiring the Commissioner to make a 

preliminary, inquiry and an assessment of whether a full 

investigation was necessary. However, whereas the 1923 Act 

provided for the appointment of ad hoc Special Comni.ssioners 
--- 2 

to conduct such full investigations, the 1937 legisla.tion 

invested this duty also in the office of permanent Commissioner. 

Special Commissioners coule still be appointed, but to 

supplement rather than supplant the Commissionero Armed with 

extensive powers to command the appearance of documents and 

witnesses, the Commissionel~ would view the evidence and have 

counsel prepare a brief of allegations, if any. The parties 

concerned would then be allowed a further hearinG before the 

Commissioner, who would finally review the evidence and 

1. Reference re Domini_on Trade and Industry 
Co mm iss i on Act IT 935), s • c • R. 3 79 . 

2 • C or(~l. in e s I~.y est l=:gal ~ on-"Act-Aln'eli.-dme n t Act, 
S.C. t"I937l, c0230 



produce a reporto An administrative pronouncement of guilt 

could not be made in the report, but the Commissioner could 

indicate his opinion of whether an offence has been committed, 

based on the facts at his disposal. Publication of the report 

was mandatory, and the decision to prosecute rested with the 

Minister. 

It is apparent that the amended legislation gave the 

COllmissioner very great powers with respect to the investig~ 

ation of restrictive practices. An amendment in 1946 also 

returned to the Commissioner the power to begin inquiries on 
1 

his own initiative, allowing him therefore to conduct the 

investigation from start to. finish, with a great deal of 

discretion over the course it took. In fact preSSDT'e in~ 

creased to reduce the Commissioner's initiative, and finally 

in 1949, the Commissioner, f'hr. F" A. McGregor, resigned after 

his report on an alleged combine in the flour~nlilling 
2 

. industry had not been published ten months after it had been 
3 

received by the Minister of Justiceo . Apparently strong 

A power held by the Registrar between 1923 and 1937& 
The report was presented to the Minister in 
December 1948, and was finally published in late 
1949: Commissioner, Combines Investigation Act, 
Report of an alleged combine in the flour-milling 
industry, Ottawa: King's Printer, 19L~9o 
r.I'he administration of the combines legislation was 
transferred in 1949 from the Ministry·-of Labour'· to 
·the Ministry of Justice 0 



elements in the Government were determined to limit the 

effectiveness of combines legislation: 

"I have in mind such Pl'oposals as those to eliminate 
the commissioner's initiatIve in launching inquiries, 
to place serious limitations on the requirement that 
reports be made public, and to provide for exemption, 
after prior approval, of certain types of agreements 1 
to restrict production or eld.minate price c ompeti tion". 

The argument over Mre McGregor's resignation, and 

consequently over the Government's conviction in its admini-

stration of the combines legislation, was silenced by the 

appointment of the Comrnittee to Study Combines Legislation 

(:MacQuarrie Comilli ttee) in Jlme 1950. The Committee was 

apparently impressed by the many representations received 

claiming that the Commissioner's reports tended to be merely 

the fil'st stage .in prosecution, and that as he was responsible 

for both investigation and appraisal of trade practices, he 
2 

had become "at one and the same time prosecutor and judgee ll 

The Committee presented arguments to indicate that the Commi-

ssi oner could not adequately c onduc t both investi.ga tion and 

appraisal, and also that thase roles were somewhat inconsistent. 

Furthermore, the Committee· proposed that a further function 

be added to the administration of combines legislation, that 

of research into monopolistic conditions j to build a store 

of information and experience of market si tuations conducive 

l~ From a memorandum by Mr~ !,TcGregor attached to his 
letter of resignation, Oct. 29, 1949, quoted in House of 
Commons Debates, Second Session, 19~.9." p. 1516., 

2. 1vTac~iuarrie Report, opo cit., pp. 29~30. 
30 Ibid 0 

3 



1 
to restrictive practices. The Committee therefore 

recommended the creation of two new agencies of administration: 

the first to be charged with both general research and 

specific investigation, and the second to be responsible for 

the subsequent appraisal of restrictive practices. 

The MacQuarrie Report was honoured by important 

legislative changes regarding the investigation and appraisal 
2 

of restrictive practices in 1952, among which was included 

the separation of the functions of the office of Commissioner~ 

Despite subsequent amendments to .combines lef,islation, the 

functions and procedure of investigation tOday remain those 

of
c 

the 1952 legislatione The responsibility for investi-

gation of restrictive practices was vested in the Director 

of Investigation and Research, while the task of appraisal 

was to be carried out by a separate agency, the Restrictive 

Trade Practices Commissione The Director inherited the 

Commissioner's function and initiative of beginning an 

investigation on the formal application of six citizens, on 

dil>ection by the Minister, or "whenever he has reason to 

believe" that an offence has been or will be committed. 

Having gathered .the necessary verbal and written information, 

if the Director considers an offence to have been committed, 

3 

1. In fact this was not altogether a novel suggestion; 
an amendment in 1946 to the 1937 Act had given the Commissioner 
the power lito compile information and make studies concerning 
the existence in Canada of monopolistic conditions,," 
SoC$ (19L~6), c"h4., s.,3o 

26 9...?m1?ines Inyesti.f;ation Act 2 R.S.C. (1952), c.314o 
3" Ibief" , sSo 5'~28" 



he submLts a statement of evidence, together with his 

allegations, to the Restrictive Trade Practices Commission, 

and to the persons against whom the allegations are directed. 

Essentially, the Director's role in the process ends here, 

although he may be called upon to present further evidence at 

a later time. Though the MacQuarrie Committee recommendation 

that a research agency be initiated was nominally implemented 

by the new section L~2 of the Act, in fact the proposed 

separate research department within the Director's office was 

not included in the legislation, .and the function of research 

was almost eclipsed by that of investigation. 

The restrictive Trade Practices Commission was to 

consist of not more than three members, appointed fOI' a ten

year term by the Governor in Council, and eligible for re~ 

appointment.. The Commission to some extent supervises the 

investigation stage of the procedure, in that all powers of 

search for ,and seizure of evidence, and also of discontinuing 

inquipies, rest wi th the Coramission, and the Director is ob

liged to the Commission for written orders granting him such 

powers. Howevep, the main function of the Commission is the 

appraisal of the Director's allegations and findings. On 

receipt of the Director's statement of Evidence, the Commission 

fixes a time and place at which to hear arguments and receive 

evidence from or on behalf of any person a c!,8.inst whom 

allegations have been made. Once such persons have been given 

full opportunity to be hear, the Commissiori is required to 



prepare a repol>t; explicitly: 

"19. (1) The Commission shall as soon as possible 
af'ter the conclusion of proceedings tale en under 
sec ti on 18, malee a repol't tn wri ting and without 
delay transmit it to the Minister; such report shall 
review the evidence and material, appraise the effect 
on the public interest of' arranp'ements and Dractices 
disclosed in the evidence, and c'ontain recofamendations 
as to the application of remedies provided in this 
Act or other remedies~11 1 

The report is required to be published within thirty days of' 
2 

its receipt by the Minister concerned, imless the Commission 

consideI's that lithe public interest would be better served by 

wi tholding publica ti on tl ~ in which case the Mini s tel' de cides 

whether the report shall be published. After discussing the 

content of the report with counsel, the decision of whether or' 

not to prosecute is made by the Minister. 

The 1952 legislation theref'ore freed the task of' 

appraisal from that of investigation~ the hearing bef'ore the 

Commission being strictly to aid the Commission'S appraisal of 

the practices as specified in the Director's statement of 

Evidence. Hm'lever, the new legislation did much more than 

that: it also liberated the task of appraisal from its strict 

relevance to the existing; law" Although, as shown above, the 

prohibition (or legal sanction) of restrictive practices by 

---------------
1. Ibid~3 s.19. (1). 
2. After 1911.5 combines admlnistration was the 

responsibility of the Minister of Justice, but was transferred 
to the Dept. ~f the Registrar General on October l~to, 1966, 
and from there to the Dept ~ of ConSUn1.er and Corpora te Affairs 
on December 21, 1967. 



an administrative board is considered unconstitutional in 

Canada, at the same time all of the agencies charged wi th 

appraising practices before 1952 were directed to give at 

least an opinion of whether an offence had been committed. 

Thus while the Board of Commerce of the 1919 Act and the 

Dominion Trade and Industry Commission of the 1935 Act were 

19 

deemed to ha,ve been assigned powers unc ons ti tutionally, still 

in 1937 the Amendment Act empowered the Commissioner to remit 

any evidence to the Attorney General of a Province to begin 

prosecution, Itwhenever in the opinion of the Commissioner an 

offence has been conunitted against any of the provisions of 
1 

th~ act ~ II The CommissionsI' was still therefore required to 

view the investigation as a search for contraventions of the 

Act, and to appraise the practices in terms of their legality 

or illegality. The activity of the Commissioner was very 

similar to that of a police agency: initiating the inquiry, 

collecting the evidence (often by seizure), and himself 

writing the report, together wi t11 allegations and supporting 

evidence.. True, if the Commissioner believed an offence to 

have been committed the case was necessarily passed on to the 

courts for prosecution, but by that stage much of the case 

fop the 'prosecution was complete, and in fact published and 

generally available. 

The Restrictive Trade Practices Commission, on the 

1. Combines Invest~gation A~J?, SoC .. (1937), c.23, 
s.12. (I). 



other hand, was created not only as a separate appraising 

agency, but was also given very significantly different 

powers of report. The law specifically states that the 

report shall appraise the "effect on the 'public inter'estl!, 

2Q. 

of the practice concerned, with no mention being required of 

the Commission1s opinion of the legalitx of the practices., 

Nei ther was this change accidental, having been strongly 

supported by the MacQuarrie Com.l1ittee: 

·"There has been some tendency for the report to 
become merely a preliminar'Y stage in pr'osecution. 
This tendency should be checked: The report should 
review the evidence, set out the facts of the 
conditions or practices complained of and inform the 

,Minister and the public as to how, in its opinion, 
the practices worked. Nothing that is helpful in 
understanding the conditions or practices .or will 
contribute to the maintenance of competition and the 
lessening of monopoly should be excluded from the 
report. It should reach conclusions on whether' Or' 
not competition has been restr'icted or lessened and 
whether in the opinion of the board the conditions 
or practices have operated or a1'e likely to operate 
to the detriment of the public. The board should not, 
however, be required or expected to determine 
specifically whether or not, in its opinion, an 
offence has been committed .. 

We do not think the l'SP0r't should recomnend pro
secution or non~prosecution. 'I'his should be left to 
the Ministerts decision on the basis of the report 
and such advice as he may seek. We consider that the 
r>eport has important functions other than that of 
furnishing a preliminary verdict as to vlhether or' 
not the accused shall be prosecuted.," 1 

Unfol .. tuna te ly, the significance of this amendment was 

overlooked by the House of C onllnons in the ir s omewha t 

.--------



perfunctory debate of the Bill for amendment and their 
1 

concurrence must be presumed o 

When sponsoring the Combines Investigation Bill in 

1923, Mr. Mackenzie King proposed: 

" .... there are certain classes of offences, those 
particularly which relate to social and economic 
conditions, which publicity is infinitely more 
effective to prevent and to redress than penalty.o. 
What is the power of the criminal code to prosecute 
some particular person or group of persons in 
comparison with spreading broadcast through the 

2.1: 

land accurate and true information with re~ard to a 
situation which is inimical to the pUblicinterest •• o" 2 

The wpiting and publication of reports on alleged restr1ct1ve 

trade pract1ces mainta1n the1r trad1t10nal signif1cance in 

combines administrat10n to this day. The Mac~uarr:i.e Committee 

not only endorsed Mr. Mackenzie King's beliefs, but in fact 

proposed that the scope of the report might be widened and 
3 

its significance strengthened. Though this belief in the 

pOYver of informed public op1nion may be extremely optimistic, 

the fact remains that the reports are potentially very sig-

nificant through their ability to educate not only the public, 

but perhaps more 1mportantly the judiciary, in the appraisal 

of restrictive practices. In this, the Restrict1ve Trade 

Practices Commission is in a unique posit10n 1n the history 

of Canadian comb1nes adm1nistration6 The Gommi.ssion has the 

power, and the duty, to consider not the legal1ty or 

--------------
1& House of Commons Debates, 1952, pp. 2815-26, 

----- 3111--19, 3130-L~7, 3255. 
2. Ib1d., 1923, pp. 2603-05. 
3. F!l~-c~~uarp1e RepOl~t., op. ci.!., p~ 3L~. 



illegality of restrictive practices, but their effect on 

the public interesto Given the tradItional dedication of 

the anti~combines machinery to establishing the existence 

of _o_f_f_e_n~e~ against the legislation, the appraisal of 

practices by the Com.mission allows the only opportunity 

for objective analysis of the practices by the eCDnQ~istc 



CHAPTER ~ 

An analysis of discriminatory practices. 

An apparent contradiction in Canadian combines 

legi sla ti on is that, while pUl'porting to support "free and 
I 

open competition!', the law at the same time forbids certain 

seemingly competitive practices. The businessman may find 

himself being condemned for cutting his prices in some of his 
2 

markets, or even for pricing his goods "unreasonably lovv." 

Such practices, at fi.rst glance being apparently indications 

of vigorous competition, may be condemned as being "disC1~imi

natory" and'thel'ef'ore Itunfair", and perhaps prohibited by law. 

We must examine the basis for the definition and condenmation 

of practices as "discriminatory." 

It must be stressed that this attempt to define 

discrimination is for purposes of clarification only. It is 

not to be argued that this discrimination is necessarily 

"good ll or bad." In fact it will be shown that different 

types of discrimination may be expected to have different 

1. ReDort of the Director of Investigation and 
Resear~l~o~!i8SInv.~stlGation ~ct, for-'the~ ye~9.1' ended 
March 31, 1967, Ottawa: Queen's Printel', 1967, p. 7. The 
Dh'ector is requir'ed to produce an annual report of 
proceedings under the Combines Investigation Act; cited 
hereafter as Director's Annual Reportso 

2. Com5Ti1eSlnves tiga ti6ri A.?t ~ s. 33A b (1) (c) 0 

23 



economic consequences, which may be judged good or bad 

according to criteria of economic performance. Discrimi-

nation has remained undefined in the legislation, but the 

defini tion empl.oyed below has been accepted in the 
1 

Ii teratul'e of economics 0 

Discrimination occurs in a transaction if the seller 

in some way grants concessions to one buyer or a group of 

buyers, over and above those granted to other buyers. HOVl-

ever, a differential in absolute price or service need not 

necessarily involve a concession, nor need exactly the same 

price and service to all customers preclude discrimination. 

For a concession to be made to one buyer, the seller must 

receive less profit on the units concerned than he would 

recel ve on those same units from a non--preferred buyer. 

Discrimination ther'efore occurs when buyers receive differen-

tial treatment in relation to product quality and service, 

unrelated to the differences in cost to the seller of 

providing such quality and service. Thus a seller discrimi-

nates when he charges different prices or grants different 

allowances for different units of an identical good with 

identical marginal costs. However, discrimination also 

1. See for example, JoS .. Bain, Price Theory, New York: 
Henry Holt & Company, 1952, pp. l+oo~L~Ol; Go J. stigIer, 
The TheOl"~ of Price . .\' New York: The Macr,;~illan Company, 1961, 
ppo 21~-15; Ao R. Oxenfeldt, Industrial Pricing and Market 
Practice~_, New York: Prentice~Ha1l, Inc., 1951, po 233 



occurs when a seller charges identical prices for different 

units of a physically identical good with different marginal 
1 

costso An absolute difference in price or service to 

different buyers need not exist for discrimination to occur; 

discrimination occurs whenever differences in marginal costs 

are not reflected in proportionate differences in price and 

service. 

Furthermore, when considering sellers producing more 

than one good, we may distinguish not only discrimination 

among buyers of the same good, but also discrimination among 

buyers of the different goods. Often similar goods can be 

producePd by one manufacturer, sharing the same pr'oduction 

facillties, and therefore incuT'rinK joint costs, but even if 

the goods are produced by quite different processes, the 

sel1e:(' may be said to discriminate if he takes a lower per-
2 

centage mark-up on one good than on another. 

Nor need discrimination be described sOlely in terms 

of actions by the sellero The balance of power among buyers 

may be such that one buyer or gr'oup of buyers is able to exact 

1. See M.S. frassel, Competition and Monopoly: Legal 
and Economic Issues, Washingt'O"i1;D:C .. : The Brookings ---~ 
Institution, 19b2, ~ppo 172=73, on legal and economic definitions 
of price discrimination. 

2" See E"Wo Clemens, "Price Discrimination and the 
MultipleL~Product Firmll, Review of Economic Studies, v .. 19(lJ 
(1950~51), ppe 1-11; Fe Machlup-;-rrcharact(~ristics and Types of 
Price Discrimination tl

, in National Bureau of Economic Research, 
Business Concentration and Price Policy, Princeton: Princeton 
Univer'slty Press, 19~'pPo-T98-99;' and CoDo Edwards,The Price 
Discpimlnation Law, Washington, D"C.: The Brookings -
Institution, 1959, po 3. 



1 
discriminatory concessions from a particular sellero In 

2 

26 

fact, it will be recalled that recognition of the power of 

the mass (oligopsonistic)' buyer contributed greatly to the 

agitation for legislative prohibition of price discrimination 

in Canada. 

Discrimination need not manifest itself through price, 

but tlprice discrim.ination" may be discussed as being typical 

of discriminatory practices. Allowances a~ainst regular price 

may be granted by a seller for bulk shipments, advertising and 

promotion programmes, handling and storage by the buyer; the 

seller may himself pay the costs of transporting his goods to 

geographically-separated markets without charging corres-

pondingly d:i.ffering prices; or the seller may grant different 

qualities of service: all may involve concessions to some 

customers relative to other customers, and all may be discri~ 

minatory. The value of such allowances and service qualities 

to the seller could all be translated into differences in his 

pI>ice, thus it seems legitimate to consider price discrimin~ 

ation as representative of discriminatoX'y practices generally, 

and this vfill be done in much of the follovving description 

and analysis~ 

1. Machlup- goes so far as to mention "buyer discrimination", 
occuring 'when "buying. ~ .. at prices disproportionate to the 
marginal product:l.vities of the factors bought ••• • " While 
defining a form of discrimination in buying intermediate goods 
or factors, such a definition does not relate to discrim:l.natory 
concessions exacted by buyers of final goods. See Machlup, 
opo cito~ pp. 398-99. 

2~ Chapter 1 aboveo 
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Price di_scrimination and pert:ect competi~ion 

VSo "1."lorkable fl competition. 

Economists in the Pigovian tradition viewed price 

discrimination as being evidence of the exercise of monopoly 

power, and therefore as evidence of misallocation of 
. 1 

resources. For discl~hnina tion to take place, market 

imperfections must exist, preventing the movement of buyers 

from the dearer to the cheaper market, and preventing the 

entry of new sellers into the higher-priced market. In 

perfectly=competitive static equilibrium the individual 

ex~rcise of rational choice competes away excess profits, 

driving prices everywhere down to the level of marginal costs; 

pr:tces paid therfol"e reflect the opportunity costs of the 

resources concerned, and reSOUl~ces are allocated optimallyo 

The profit-maximising monopolist, on the other hand, prices 

his product at more than marginal cost, thus restricting his 

output below that which would obtain if the industry were 

perfectly-competitive, and using too few resources relative to 

less monopolised industl'ies. The power to discriminate 

emerges only with imperfectly=col11petitive market structures, 

and is thus evidence of the existence of a misallocation of 

resources relative to the perfectly-competitive situationo 

--_._----
1. See AoCo Pigou's comparison of discriminating· 

monopoly and "simple" competition: The Economics of Welfare, 
4th$ ed., London: f:Tacl':lillan and Coo:---r9~ppo 27~u.-~--
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1 
It has long been recognised that price discrimin-

ation may provide a means of gaininr:; an unfair advantage over 

competitive rivals. At the level of the seller, it may be 

possible for a time or in one geographical region of opera-

tions to sell goods at a los s, supported by accumulated 

profits" in oI'der to intimidate or I'emove a competitoI'; at 

the level of the buyeI', by thpeatening to withdraw his 

custom, it may be possible fop a majoI' buyer to obtain a 

pl~ice concession relative to other buyers. However, tl.1e 

analysis of prtce discrimination developed with the theory 

of monopolisttc competition, and tended rathep to ignore the 

collusive OI' coercive aspects of the practice. Instead the 

analysis concentpated on building precise models to depict 

the pricing policy of a single-goad firm in an imperfect 

market, faced with the ability to separate its mapket into 

gpoups, each having differing price elasticities of demand 

in the single·~price situation. The firm will then increase 

its profits by chaI'ging higher prices' to the gI'OUpS with 

lower demand elasticities, and 10weP prices to the groups 

with higher demand elasticities.. The motivation fOI' dis-
2 

crimination in this classic Robinsonian analysis is purely 

London~ 

le See for example Alfred Marshall, Industry and 
London: Illacmillan and Co., 1919, pp. -;-21--=220 

2. J. Robinson, The Economics of Imperfect Competition, 
Ii~acr\ftillan and Co :-;-l"'9oi+, pp. 179~2Cf2--
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profit maximisation, and its condemnation rested not in the 

practice being somehow "unfair ft but in its inherent 

misallocation of resources relative to the perfectly 

competitive situation • 

. However, such an argument provides a basis for 

condemning all systems of markets other than that in which 

the relationship between price and marginal cost is one of 

equality, while the typical modern industrial economy consists 

of markets exhibiting varying degrees of monopolistic and 

monopsonistic competitione In this situation, trade 

practices must be examined, not with respect to some 

unattainable idea.l system Of resource allocation, but wi th 

respect to ~he "best attainable lt s·,rstem. Unfortunately, this 

"best attainable· 1t system has successfully eluded most'.;econo~ 

mists. Recognising that Ilperfect" competition is unattainable, 

economists have attempted to define some system of "worlmble II 
1 

or "effective II competition~ However, the concept of 

workable competition has been defined in several different 

ways by different authors. In fact there appears to be a 

conflict over what is being defined: whether' workable 

competition is intended to be a system designed to achieve 

the best possible allocation of resources given the 

imperfections of the market, or whether the term is used to 

Ie The term "workable corapetition lt \"las coined by 
J.MeClark in an article, "Towards a Concept of 'Norkable 
Competition", American Economic Review, v~30 (19)+0), 

--- -- pp. 2~_1-56,. 
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describe a politically feasible system. Thus Corwin D. 

Edwards considers workable competi tion to exist when the 

following conditions are satisfied: 

"le There must be an appreciable number of sources 
Of supply and an appreciable number of potential 
(mstorners for substantially the sa.me product or 
service. Suppliers and customers do not need to be so 
nwnerous that each trader is entirely without indi
vidual influence, but their ntwber be great enough 
that persons on the other side of the market may 
readily turn avvay from any particular trader and may 
find a variety of other alternatives. 
2~" 1<fo trader must be so powerful as to be able to 
coerce his rivals, nor so large that the remaining 
traders lack the capacity to take over at least a 
substantial portion of his trade. 
3. Traders must be responsive to incentives of 
profit and los~t that is, they must not be so large, 
so diversified, so devoted to p61itical rather than 
commercial purposes, so subsidized, or othervlise so 
unconcerned with results in a particular market, that 
their policies are not affected by ordinary commercial 
incentives arising out of that ma.rket. 
4. IVTatters of commercial policy must be decided by 
each trader separately without agreement with his 
rivals. 
5. New traders must have an opportuni ty to enter the 
market without handicap other than that which is 
automatically created by the fact that others are 
already well established there. , 
60 Access by traders on one side of the market to 
those on the" other side of the market must be unim~ 
paired except by obstacles not deliberately introduced, 
such as distance or ignorance of the available 
alternatives. " 
7. There must be no substantial preferential status 
within the market for any important trader or group 
of traders on the basis of law, politics or 
commercial alliances." 1 

1. C.D. Edwards, MaintaininR Competition: 
r~quisites of a r;overnmentilp_olicy, New" York: rv:cGraw Hill Co., 

. 1949, pp. 9-10. 
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The major emphasis of such a description of workable 

competition is on the availability of a considerable number of 

producers of closely related products, operating free from 
1 

collusion or coercion, and therefore contributing a ppes-

cription for both structure and conduct in the market. Sur~ 

vival of an individual firm in such a situation depends on 

efficiency, and the system is therefore expected to achieve 

the best'attainable allocation of resources. The system may 

be seen however to pelate little more to the typical structure 

and conduct pattern of modern industpy than does perfect 

competition. Freedom of entry and lack of coercive power are 

not normally attained in the real world, and nothing short of 

governmental demolition of existing oligopolistic structures 

would permit them. Government intervention could perhaps 

rebuild the economy to conform to Edward1s definition, but the 

question must necessarily arise of the extent of politically 

acceptable government control. 

Much of the literature concerning "workable competition ll 

makes the assumption, as does Edwards, that there is no limit 

to the extent of government interve.ntion! Workable competition 

may then be defined as an ideal state, but may be no more 

attainable than perfect competition. J. ~farkham in his 

attempt to define workable competition states: 

1.. See c orrobora ti on from G 6 J. Stigler, liThe Extent 
and Bases of t:10nopolyf!, Ameri<?8.n Economic Review,9 v. 32, 
Suppl. (19LI.2), pp. 2~3" 
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"An industry may be judged to be workably competitive 
when, after the structural characteristics of its 
market and the dynamic forces that shaped them have 
been thoroughly examined, there is no clearly 
indicated change that can be effected through public 
policy measures that would ~esult in greater social 
gains than social 10sse80" 1 

By stating: "no clearly indicated change that can be 

effected throu[!,h public policy measures lt Markham is 

defining workable competition as an ideal state. For practical 

pU1~poses, wha t is workably competi tive is the best politically 

feasible system. It is refreshing therefore to find G~W. 

Stocking describing workable competition as "a term economists 

give to that rather ill~defined market situation that is 

socially acceptable. It is the best available and it is good" 
2 

enough. " ~hough evading the problem of specifically 

defining worlwble competition, this statement makes a great 

contl'ibution in recognising that whether competition is deemed 

workable depends on the extent to which intervention in 

private enterprise is permitted. The whole question of 

workable competition is inextricably enmeshed with the accept-

ibility of anti-combines policYG A pal~ticular arrangement or 

practice must be appraised, not in relation to srnne ideal 

1. JeW. Markham, !IAn Alternative Approach to the 
Concept of Wor'kable Competi tion"" American Economic Review, 
Vo 30 (l940} , ppo 349-61, reprinted in R"B& Heflehower and 
G.W. Stocking, eds., Readino;s in Industrial Orp;a~1isation and 
Public Policy, Homewo·od, IlL: Richard 15. Irv'lin, Inc., 19>B",p.9~-. 
------2:--C;.W. Stocldnn;, W01~kable Competition and Antitrust 
Polic.l> Nashville, Tenn~: Va-nderhilt University Press, 19br;p.2L+2. 
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pattern of market structure and conduct, but in relation to 

the best attainable pattern, given the limits to public 

intervention.. An absolute standard cannot therefore be set 

up, and what is involved is lIa considel'ation of whether a 

different structure of the market and set of business 

practices .. ~ to will be better, 
1 

structure and practices." 

in some sense~ than existing 

Relating this to the problem of discriminatory 

practices, condeITLnation of these must rest not on a comparison 

of such practices with an ideal price structure, but on a 

comparison with a price structure feasibly attainable 6 For 
c 

example, consider a firm which absorbs freight costs from the 

factory to sell its (identical) product at a uniform price 

across the continent, thus discriminating agairist customers 

nearer the point of production. The argument may be proposed 

that if the firm is able to absorb freight~costs to distant 

areas, it is able to cut its price in nearer areas, liltil the 

discrimination is removed. However, the prohibition of 

discrimination in this case may persuade the firm to withdraw 

into its local market instead of cutting its pric@. It is to 

this alternative. that the discriminatory practice must be 
2 

comparedo 

1. E~S~ Mason,"The CUl'rent status of the Honopoly . 
Problem in the United states", Harvard Law Review, Vo 62 ·(1949), 
pp. 1268-85, reprinted in the Heflebo1Ner and Stocldng, opo cit., 

P:---392 .... 
2. A similar emphasis is placed on the relevance of 

the alternative situation in the case of appraising mergers, by 
P~Le Cook and Re Cohen, Effects of Mergers, London: George Allen 
and Unwin, 19.58, pp 0 11-12 e 
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Aspects of economic pe~formance to be considered" 

The question now arises of the dimensions of economic 

per->formance which di scrimina tOI'Y practice s may be expected to 

aff'ectG The majOl" dimensions to be considered are the allo-

cation of resources between uses, the productive efficiency of 

lndivldual firms, and the distribution of income.. The effects 

of d1scri.mination on competition must be analysed with respect 

to these dimensions of performance .. 

The allocation of resources 

A Pa.retlan, of first· .. best, optimum allocation of 

resources requires the satisfactio!Llof'''such rigid condi'tiona 

that its achievement has been l"'Bcognised to be impossible, at 

least in a sophisticated industl"ial economyo On the other 

hand, B, II sec ond""be st It optimum alloea ti on is considered u.lJ.= 

attainable due to a. lack of Imowledge of the relevant 

variables and a lack of precision of available techniques to 
1 

implement public policy" The most to be hoped for must then 

be some imperfect attempt at the achievement of a second=best 

optimum, and Mishan has shown that this world of the "third 
2 

best" is not as gloomy as might be expected" Accepting 

Mishants conclusions" it can be s8.id that in an economy with 

widely varying market structures" the allocation of resources 

Ie ReG" Lipsey and K .. Lancaster, itT he General Theol"Y 
of Second Bestlf~ Review of Economic Studies, va 2J.dl) (1956) 

--~----.~. pp .. 11-320 
26 E .. J" Mishans> "Second Thoughts on Second Best" ll 

9xfor~ Economic Papers, 1962 (octG) PPc 205~17Q 
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will be distorted, the industries with higher price-

marginal cost ratios being tmderallocated relative to those 

with lower price~marginal cost ratios. Then returning to 

discrimination, it can be seen that discrimination allowing 

an increase in industry output may either improve or worsen 

the allocation of resources, depending on whether the industry 

was previously under- 01' over-allocated .. 

Also, the situation is further complicated by the 

fact that discrimination produces differing price-marginal 

cost ratios for the same good o Now the allocation of 

resources if further distorted, the sub-markets with higher 

price-marginal cost ratios being under-allocated relative to 
1 

those with lower price-marginal cost ratios& This is par~ 

ticularly important when the good in question is an interme-

dtate good used in different industries - the distortion then 

being further transmitted through the system by the promotion 
2 

of one use of the good as opposed to anotherQ 

.!'r oduc ~~ e f1'i c ~cy 

The efficiency of an individual firm depends on both· 

the short-run consideration of whethel' existing capaci ty is 

being optimally utilised, and on the longer=run consideration 

10 See J. Robinson, OPe cit&, p. 206 
2. See the examples cited by A.R. BUr'ns, "The Anti

Trust LaVfS and the Regula tion of Price Competi tion", 
reprinted in Amer'ican Economic Association, Readings in the 
Social Control of Industr'Y, Philadelphia: Tne Blakiston
Company, 19LjS-;I:>p .--r9B=-99:-



of the relationship of the existing scale of production to 

the optimum scale$ 

If technological conditions are such that the firm's 

productive capa,cIty is not fully utilised, the firm will reap 

additional profits as long as the extra production is sold at 

a price greater than its marginal costo Consideration of this 

situation led J.M. Clark to propose that" "Discrimination is 
I 

the secret of efficiencylt" recognising that discrimination 

may be necessar~ to achieve capacity utilisation, the 

necessary demand not being forthcoming under the uniform-price, 

profit.,.maximising policy" 

The longer""l"un problem involves the impac- of 

discl"'imination on the achievement of an optimal scale of 

operations - not'merely on the utilisation of the existing 

scale, but on the achievement of a combination of factor's 

which comprise the minimum point on the fix'm t s long~run 

average cost curve" The consider'ation is therefore whethel" 

the possibility of discri~inating provides the firm with a 

greater incentive to expand oper·ations to the optimum scale e 

Mrs" Robinson considered that discrimination will tend to 
2 

increase output~ but whether with existing or expanded plant 

l"emains undetermined~ Presumably- the existence of economies 

---------------------------------, 
I. JoMe Clark, The Economics of Overhead Costs, 

Chicago: University of Chicago Press~ 1923, po 4i6~ . 
2{l Robinson, opo cU", pp., 188=202, 205-060 
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of scale provide an incentive to expand the scale of 

operations as output is expanded. Further, if profit-

maximisation is practised, discrimination 11611 only be 

used if profits thereby increase, and increased profits may 

encour~ge and facilitate investment in new plant, if 

economies of scale exist. 

MOl"'eover, discrimination may be employed to gain 

entry to a particular market specifically because it is 

realised that economies of scale do exist. Thus a firm m.ay 

discriminate by charging a lower price-marginal cost rate in 

one rl1arket, in the lmov/ledge that increased output will 

produce economies of scale, thus raising the price~marginal 

cost rate with price unchanged, and removing the discrimination. 

Of course, the above discussion assumes that 

discrimination promotes an J._ncrease in output, whereas the 

classic analytical case involved the lower:tng of the price in 

the more elastic sub-m.arlcet, and the raisi~ of the price in 
1 

the less elastic sub-market~ Output is therefore increased 

in the former and decreased in the latter, and in aggregate 

may l'ise, fall, or remain the same, l'elatlve to the single-. 

price profit~maximisin['; situation before discrimination .. 

Discrimination reducing the firm's output may further reduce 

capacity utilisation, and will naturally preclude the 

achievement of any economies of largep scale operation. 



The dish'ibution of income 
------.~~-=~------

Discriminatory practices affect the distI'ibution of 

income in two main ways~. f'irst" by.redistributing income 

among consumers; and second, by favouring producers as opposed 

to consumers. On the f'irst pOint" Mrs. Robinson states: 

tlWl1en some output would be produced even if discriminati on 
were forbidden, it is only possible to say definitely 
whether pr-ice discrimina ti on is damaging to the 
:t.nterests of the customers, as compared with a single 
price monopoly, if we identify ourselves with one or 
other group of customers. As compared with simple 
monopoly" discrimination must always be disadvantageous 
to those for whom the price is raised, and advantageous 
to those for whom the price is reduced, and it is 
impossible to set tb.e gains of one gl"OUp against the 
losses of the other. But we may have some reason to 

.. pI'efer the interest of one group above those of the 
other. For instance, members of the more elastic 
markets (for whom the price is l"educed) may be poorer 
than members of the less elastic markets, and we may 
consider a gain to poorer buyers more impOl~tant than a 
loss to J:>icher buyers 0 • e" On the other hand, the less 
elastic mar'ket may be at home and the more elastic 
market abroad, so that the interests of the members of' 
the strangeI' market ape consideped more important than 
the interests of the weaker market,," 1 

The second point 1.s raised by the likelihood that discrimi= 

nation will increase the profits of the discriminating firm" 

Again a value judgement is required to determine whether this 

is socially acceptable o 

It is apparent therefore that discriminatory practi'ces 

may impl"ove or worsen the allocation of resources; increase 01" 

reduce pl"'oductive effIciency; and we mayor may not be 

amenable to the Y'esul ting change in the distribution of income 0 
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We will now consider some of the more common discriminatory 

trade practices, indicating the impact which they may be 

expected to have on economic perfor,mance. 

Traditionally, collusive and predatory discriminatory 

practices have been condemned for their elimination of 

competition, and we will consider the basis of this condem-

nation. First, however, we will deal with the various forms 

of discrimination which may be practised by an individual 

1'irm, free from collusion, in the pursuit of maximum profit .. 

Discrimination under a policy of independent maximisation. 

The nature of discrimination practised by an 

individual firm will often depend on the extent of the 

firm's power to divide and keep separate its markets. Where 

the 1'irm has considerable power over its customers, discrim-

ination may be expected to be systematically organised and 

enforced. As power over custoners decreases, the practice 

1 

may be expected to be less systematic~ being dependent instead 

on individual agreements stl'uck between buyer and seller .. 

1. Various classifications of discriminatory 
practices have been suggested - 1'01' example, see Machlup, 
opo cit~, p. 400; A.Ro Oxenfeldt, op_ cit., p. 234. The ' 
pl'GS'ent classification follows thatsugge-sted by A.G. Papandreou, 
in a comment to r';~achlup) in National Bureau of Sconomic Research, 
_op .. cit., pp. tl-3 7~4De 



A. Di.scrimination in independent maximisation with the 

seller as price maker 

The extreme form of discrimination possible in theory 
I 

is Pio-ou's "first derrree" discr'irnination, whereby a different o . b _ 

price is charged for each unit of the good, exacting the 

highest possible bid for each lmit, to leave no consumers' 

surplus. Undel' such IIperfect" discrimination no customer 

willing to pay more than the marginal cost of the good is 

refused, thus output is expanded beyond the monopolistic 

level, up to that level which would be achieved if the industry 

were perfectly competitive. However, Jf monopolistic conditions 

still exist elsewhere in the economy, peI'fect price discrim~ 

ination will cause the industry to be overallocated relative 

to remaining imperfectly~competitive industries. Even so" 

the misallocation might be insignificant relative to that with 

restricted output, without discrimination,-and the practice 

may thel~efore be applauded. Distributionally, the major 

result of perfect discrimination is to transfer consumers' 

surplus to the producer, increasing his profits to their 

limit. Our disposition toward producers relative to 

consumers will determine how V.[8 accept this. 

In r'eality, the power' over the raarket necessary for 

the prac ti ce of - first-dep.:ree discrimina ti on is very unlike ly 
2 

to exist, and Pigou concluded that it would never occur. 



However, it seems possible that the practice might be 

approxima te el, if not succe ssfullyc ample t-ed: Pigou admitted 

the theoretical possibility of a second degree of discrimin-

ation in which different prices are not charged for each unit, 
1 

but the market is "segmatized" into different strata, and a 

-uniform price is charged within each strata, "in such wise 

that all units with a demand price greater than x were sold 

at price ~, all with a demand price less than x and greater 
2 

than i. at a price y, and so on". 

This second-degree discrimination may exist as an 

attempt at first-degree discrimination, though lacking the 

pov1ter to differentiate among customers sufficiently to charge 

a different price for each unit 0- Generally such pl~actices 

will group purchasers according to some personal or physical 

char'actepistic which is believed to indicate the relative 

strength of theip effective demand. The most oft-quoted 

'IT 
example is of sellers such as doctors or laWers who guess the 

income of their customers, charging higher prices to richep 

than to pooreI' customersv Similarly, in the market for trans-

port, the value of the good being shipped may be taken as an 

indicat:ton of the value of the service to the customers mope 

valuable goods being charged more per mile than th6se less 

valuable, regardless of the costs of the transport. Finally, 

1. Clemens, op. cit., p. 274 and footnote 23. 
2. Pigou, op:-cl~~~ po 279. 



services may be priced higher at peak than at off-peak times, 

the seller assur.ling that the service is-worth more to the 

customer at peak times. For example, electricity, gas, water 

and other public utilities are subject to wide variations 

in demand, with definable and predictable peaks at certain 

times of the day or year, at which times discriminatory hieh 
1 

prices may be charged. 

It is apparent therefore that such second-degree 

discriminatory practices involve imprecise classifying of 

customers according to the strength of their effective 

demand, and it is only this imprecision which pr'ecludes the 

achievement of perfect discrimination~ Generally it may be 

expected that output will he larger than in the situation 

without discrimination, as producers will tend to meet the 

demand of any customer willing to pay a price greater than 

the marginal cost of supplying him. Also therefore capacity 

will t~nd to be more optimally utilised than in the situation 

without discriminatione In fact, inc~eased capacity utili-

sation may be the sale motivation for the discrimination, 

especially in the case of such public utilities as discussed 

1. Of course, tho marginal cost of the service might 
be much 10Vler a t off~peak than at peak times, in which case it 
is possible that the price differential between peak and off
peak service might be relatively smaller trlan the difference in 
mar3inal cost, and the practice will discriminate against off
peak users" Further, in the case of a public utility, sales of 
which are not immediately controllable, peak users may be charged 
a very high price in order to ration peak use. It must also be 
noted that Vlhere truly joint costs of production exist, which 
cannot be allocated to -either' peak or off-peak use alone, it is 
meaningless to speak of discrimination as here defined .. 



above, and transport systems for which demand fluctuates 

regularly. The total capacity of the plant or network is 

attributable to the peak demand, and may necessarily remain 

idle at other t"imes 0 Then any bv_siness which can be induced 

in the off-peak periods is profitable a t any price which is 

greater than marginal cost, and this may be extremely low. 

Discrimination may in this case contribute greatly to 

prQductive efficiency compar'ed to the alternative of mono

polistic pricing without discrimination. As for the overall 

allocati?n of resources, the increase in output under second

degree discrimination mayor may not constitute an improve~ 

ment, depending on whether- the industry ViaS previously under~ 

or over-alloca ted; in the short run, the increased use of 

capacity may at any rate be prized more highly than its effects 

relative to this ill~defined goal of lIideal allocation. I! 

The subdivision of consumers into groups, and the main

tenance of the division, is the essence of seller's discrim

ination. In second-degree discrimination the division is 

effected on the basis of some personal character-istic of the 

customers - perhaps their income, their trade, or the time at 

which they demand the product. However, the major feature of 

second-degree discrimination is that it is an attempt to 

define different strata 6f total demand - to divide customers 

horizc:~:~, accordIng to the price they are willing to pay. 

A further large group of discriminatory practices under 

independent profit maximisation involve a very different 
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classification of customers: a vertical divislon according 

to som~ easily dis~inguishable attribute, but an arbitrary 

division in that a full range of demand prices will exist in 

each group. The seller thus considers each group as an 

independent market, and the pr-ofi t-m.aximising price and out-

,put for each market are nicely determinate in theory:' by 

the equating of marginal revenue 1n each m.arket to marginal 
1 

cost for the total output 0 This type of d1scrimination has 

received the most attention in economic theory, following 

Pigouts assertion that such "thir.d~degreell discrimination is 
2 

the only form of discrimination to found in the real world, 

supported by the fact that Mrs .. Robinsonts ingenious geDmet-

ric model for the independent~maximisinp; case has no counter-' 

part in the case of collusive discrimination. 

Third-degree discrimination again is essentially an 

independent profit-maximising practice, when the seller holds 

the initiative, an~ attempts to gain the· most from his 

opepation, wi th a single price in each sub-market, but wi th 

discrimination among mapkets. The most impoptant methods 6f 

defining individual markets are by eithef geographic location, 

or by real and 1maginary differences in the product, which 

may be responsible for different elasticities of demand in 

the sub~markets 0 

le This method of price determination is shovm 
geometr'ically in Rcbinson,op. cit., pp.- 182-859 

2. Pigou, op~it.-::P:-279. 
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Spatial discrimination of this third degree would be 

a direct result of the existence of observable differences in 

the elasticity of demand in different regions, combined with 

the ability of the seller to prevent interaction among buyers· 

in the different 1'e8ionso The regions would therefore need 

to be separated by perhaps great distances, or, more 

importantly, by national borders. Different nations with 

different competitive industrial structures and different 

tariff policies are likely to exhibit different elasticities 

of demand for the same product, which may be sufficient to 

permi t "imports to c ompe te on a profi ta ble basi s • If we are 

considering delivered prices to the final customer, 

discrimination no VI occurs if prices are not in the same 

pl'oportion tc the marginal production costs plus marginal 

transport costs of the producto The results of discrimination 

in this case are again similar to those of second-degree 

discrimination: capacity utilisation and resource allocation 

may be improved, while some groups of customers are favoured 

relative to others.. There may now be strong grou.nds for 

supporting the interests of various groups, however, as 

nations may be involved, and a country will naturally favour 

the interests of its own nationals relative to foreigners, 

and favour friendly relative to hostile foreigners .. 

Similar'ly, considering discriminati01l. rel!,ional1y within one 

country~ certain regions are often favoured 'by public policy 

for their relatively depressed economic condition. Such 
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considerations may serve to either overrule or reinforce 

the allocational argument for or against discrimination. 

This purely independently-maximising form of spatial 

discrimination may in fact be extremely unrealistic, 

representing instead the classic theoretical modele However, 

one important form of thire-degree discrimination may be 

considered probable, given the competitive structure of 

modern markets. This is the practice known as fldumpingtl, in 

which a producer sells off his surplus output cheaply in a 
1 

remote market to avoid disturbing his home territoryo Such 

a practice may be predicted for example when a firm's base 

market is oligopolistic in nature, but the product subject 

to fluctuations in supply, and perishable; the individual 

firm with temporary surplus production may be wary of 

retaliation if it reduces price in the base market, and 

instead "dumpslt the surplus in another market, at any price 

in excess of marginal costo Once again, the discrimination 

may,,"be condenmed as an indication of' the lack of competition 

in the base market, but if this cannot be pemedied, the 

discrimination can be condoned o 

ThirEl-degpee discrimination is perhaps rnore 

importantly practised in the case of individual pricing 

policies for the individual products of a mul tiu'product 

1. See Robinson, opo_~ite, pp. 204~06; Machlup, 
OPe cit., pp. l+09-t!-lO. 
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firme The extent of discrimination will in this case be 

shown by a comparison of prices in individual markets with 

the marginal costs o:f individual items. The elasticities o:f 

demand may be expected to vary considerably among markets, 

unless the products are complementary, 2nd discrimination 

among customers o:f the dif:ferent products may be expected to 

be the norm under an independent-maximisation policy. 

Clemens strongly believes in the policy as a necessar'y 

pl~erequisite to modern industrial e:fficiency, driving the 

price of the marginal good down near to marginal cost, as 

the :firm is able to expand profits and utilise spare capacity 

if sales can be made at a .price at least equal to marginal 
2 

coste Suc.h may indeed be the case where monopolistically 

competitive market structures exist, with few restrictions 

on the entry and exit of firms o Howev~r, rigid oligopolistic 

structures may instead allow monopolistic exploitation of 

individual sub-markets by this form of discrimination. 

Ie Tn fact Clemens maintains that third-degree 
discrimination is a problem of multiple product behaviour: 
liThe strict, but useless, concept of price discl'imination as 
the sale o:f a single product at several prices obscures the 
fact that the purposes and practices of price discrimination 
are essentially the same as those of multi-product production. 
What appears in the forlner as discriminatory priCing appears 
in the latter as acceptin8 different percentages of profit. 
The distinction between the two becomes more irrelevant when 
it is remembered that intrafirm oroduct differentiation is 
often the means by which price discrimination is made possible, 
and is, in fact, one of the :fundamental objectives of 
management,," Clemens, op. cito, p~ 26LI_o 

- 2. Tbid
e 

-----
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However, a very important consideration in a discussion 

of multi-pl'oduct fil'ms is whether the differentiation of the 

products is in fact real or imaginary. Product differentiation 

is a widespread competitive tactic, not only to reduce the 

substi tution of the firm's product Vii th those of other firms, 

but also to distinguish between the individual firm's own 

products, to create separate sub-markets. Thus a product may 

be offered in different grades or qualities, and different 

forms of service may be Offered with the product, creating 

sub~markets between 1;1fhich independent profit-maximising 

policies entail discrimination. Where in fact differences 
c 

in quality of service do exist, the products are to all 

intents and purpo~e~ different, and Clemens' analysis of the 

multi-product type of discl"imination will be applicable; for 

example, in the case of discrimination involved in cheap and 

expensive theatre tickets, the price diffe~ence will 

generally reflect a difference in the quality of the ser~ice, 

and customers are free to choose the quality they require, 

thus the discrimination may be harrnless, or even beneficial 

in allowing fuller capacity utilisation. However, the 

differences in the products may be mainly in the branc1-

names assigned to them by the producer. In the extreme 

case, the producer may indicate different qualities in his 

brand-names when the product itself is exactly the same in 
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each case, and different prices are possible through consumer 

ignorance~ A much-more common case is that of the producer 

claiming exaggerated differences in quality, and charging 

corresponding diffe1'ences in price" In these cases, the 

discrimination is only made possible by misrepresentation 

of the pl'oduct, and can be eliminated by prohibition of the 

misrepresentation. Hovvever, a further' means of imaginary 

product differentiation to allow discrimination is simply the 

existence of different brand-names for the product, without 

any claims of superiority of one -over the other. Supported 

by heavy advertising of some brands-relative to others, 

consumer ignorance may 8.gain all ow- discrimination. If the 

policy iSlJ....nsystematic, the unadvert5.secl brands appearing-

only irregularly, this practice may be one of dumping 

surplus production.. Otherwise the practice capi tal:lses on 

consurner ignorance and serves no useful purpose; again the 

remedy is not to prohibit the discrimination as such, but to 

promote consumer a\'vareness of conditions in the market" 

Distinct fJ'oni independent discr'imination accorcHng to 

geographic loca ti on or to the na ttLl'e of the product is the 

very widespread form of thiI'c1~degI'ee discrimination involved 

in the attempt to gain new custom. Promotional campaigns 

often involve discrimination against existing customers, 

1. Machlup cites a case reported by the U.S. Federal 
Trade Commission of a manufacturer of pillov/s, claiming five 
different prices for five different grades, which were found 
to be of the same quality, op~ ci~.J p. 419. 
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perhaps unable to participate in the campaign by virtue of 

their known status as existing customers, as for example in 

the case of cheap magazine subscriptions available only to 

new subscribers. However, any competitive price reduction 

must involve a form of tempoI'al discrimination against 

previous buyers, and must not be condemned for this. The 

appraisal of promotional discrimination must instead consider 

the natu~re of the new market, and the nature of the product. 

The marl~e t ma-,'T be complete ly nev!, in that the product i tse 11' 

is a new developmente Discrimination against the firm's 

existing customers may then be necessary to promote public 
, 

expel"imentation with the new prodllCt, and establish the 

"market, the price later being raised. Acceptance of this 

form of discrimination will rest upon the contribution which 

the new good is consider~d to make to the range of products 

facing the consumer. It can easily be imagined that such a 

pricing policy is necessary to promote a technologically 

superim' good against its established antecedents. Secondly, 

the discrimination may be necessary, and positively advan~ 

tage ous, to allow the expansion of "the niarke t and the 

benefits of economies of scale, allowing cost reductions, 

and eliminating discrimina ti on viii thout an up'l:ray·d revi sian in 

prices. This may be tempered by the nature of competition 

existing in the relevant market: the entry of a new firm 

into an existlnG market may reduce the output of established 

firms below an efficient scale, in which case promotional 
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pricing by the entrant is destructive to overall market 

efficiency. Naturally, if instead the new firm's entry 

allows the destruction of a restrictive oligopolistic 

str-ucture in the market, this may again be considered 

beneficial to economic performance. 

Be Discrimination in independent maximisation 

with competitive bargaining 
--------~------------~-----~ 

With the independently-maximising firm as price 

maker', the firm's price and output policies will tend to be 
1 

systematic and regular; the firm settling on the profit-

maximising prices and outputs and maintaining them. Naturally, 

the process.of price and output determination must involve 

some form of competitive bargaining, the customers' demand 

curve restricting the profit~maximising position. However, 

if the producer can deter'mine the nature of the demand curve 

and predict its stability, he can then determine a systematic 

pl~ofi t-maximis ing policy. When the power of the buyer 

incl~eases, the producer I s power to predict the demand curve 

diminishes, and his pricing policy becomes dependent on 

indi vidual bargains s truck wi tb buyers (> Much of the 

producer's initiative may therefore be removed: if dis-

crimination occurs, it is to some extent because the seller 

---------
1., Exceptions occur -when the seller has imperfect 

control of his supply, and dumping may be necessary; or when 
the firm enters new markets, and promotional discrimination 
is p1"actisedo 



is forced to adopt such a policy_ Furthermore, whereas 

discrimination is usually only possible if the buyers can be 

kept apart by some means, to prevent arbitrage, when the buyers 

possess sufficient power, they will prevent arbitrage by their 

own individual secrecy, or may even playoff sellel" against 
1 

seller. 

The seller may be unable to locate a demand curve 

specifically for his product when the market involves many 

sellers, and a fluctuating group of buyers, able to make com= 

parisons of prices and services. ·Transactions will then depend 

on the bargaining process between individual buyers and sellers, 

the astute buyer being able to force the seller to compete for' 

his custom, and the astute selleT' perhaps occasibnally.~being 

able. to charge a high price to a relatively ignorant buyex'" 

Thus for example the used car market may exhibit such features, 

where many sellers compete for the custom of the individual 

buyer, who often considers such a major purchase very seriously 

befo:r.-'o finally making the transaction., Though such a procedure 

may often be discriminatory, the markets concerned will generally 

be very competitive, and the discrhnination harmless .. 

The market need not, however, be as disorganised as 

this for discriminatory concessions to be exacted by the 

buyer 0 The larger customer inval~iably possesses some 

--~-----.-----

l~ Oxenfeldt in fact classifies discriminatorj 
practices according to whether they are "secret" or "public", 
.£12 .. cit,,$' pp. 23~_"'52o 
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monopsonistic power if he can change his source of supply with 

ease" Thus cases of monopsonistically'",obtained disCl"iminatol~Y 

concessions may be expected in a range of market structures 

fronl one of almost perfect competition between sellers to a 

rigid o.ligopoly of sellers, as long as an inequali ty of power 

exists among buyersQ In these cases we may distinguish the 

impact of the disCl""imination on economic performance at two 

levels: that of the sellel", and that of the buyer" The 

seller will only allow himself to be forced into concessions 

if he benefits over the alternative, but the advantage he thus 

gains over his competitors is not based necessarily on his 

sup~rior efficiencyo Incentives are thus perhaps destroyed 

at the sell/in-'S f level, and resources misallocated 8.S opposed 

to the situation" without discriminationG Further, the lar'ge 

buyel ... " may be powerful enough to exploit his weak suppliers by 

denying them normal pr'oflts" On the other hand, such practices 

force the reduction of prices, albeit h'l"'>egulal""ly, in s:ttuat:tons 

of sellers' coinpeti tion when prj.ces might be rigidly maintained 

othel"wise G In fact it is considel~ed that secret price con

cessions to individual buyers constitute a most essential 

element of price flexibility 1n oligopolistic situations .. 

Buyer-s able to obtain conceSSions from one seller> may success= 

fully claim concessions fI'om competing sellers, and as the 

concessions lose their secrecy they tend to be translated into 

general price reductions.. In such cases jI lito req"uire open, 

non<»disCl"iminatory pl,icing may ., .. (J deprive oligopoly markets of 



1 
their only sources of price flexibility and rivalry." 

Whether discrimination forced by the buyer is consideped 

advantageous will therefore tend to be indicated by the 

degree of seller c oncentra tion in the marl.;:et; where c oncen-

tration is initially low, d:tscrimination in favov.r of one 

buyer may be expected to grant unfair advantages among 

sellers, and promote survival on a basts other than effi~ 

ciency; where concentration is initially high (oligopoly), 

discrimination may be praised as alloVline; otherwise 

impossible price competitione 

At the level of competition among buyers, discrimi-

natory concessions obtained by the buyer may again either 

promote or hinder economic performance. The favoured buyer 

is given a cost advantage over his rivals which allows him 

to lower his prices to the final consumer and increase his 

share of the marketo This in turn forces his competitors to 

attempt to achieve more efficient production, and perhaps to 

put pressure on their suppliers for better terms ~ again 
2 

promoting increased efficiency at the level of the sellers. 

On the other hand, the favoured buy.er may be content to 

retain his existing market share and make higher profits 

without decreasing his final prices6 (In this case the buyer 

rejects the prinCiple of indepe:!1dent profit-maximisation, 

----_._--_._------_._------
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and this situation will be dealt with below under collusive 

discriminatory practices). l·tTuch of our appraisal of discri~ 

mination at the level of the buyer must depend on the 

"emphasis placed" on the existence of alternative sources of 

supply. Despite beinG based on more efficient means of 

production, and the subsequent passing on of benefits to the 

final consumer, discriminatory advantages may remove competi-

tors'of the buyer, and allow the growth of oligopolistic 

concentration. 

Collusive price discrimination . -

The discriminatory pr~ctices so far discussed have 

been distinguishable in that their conception is assumed to 

be a purely independent action by a profit-maximising buyer 

or seller, given the existence of some degree of monopolistic 

or monopsonistic power, or both. However, discrimination may 

also be practised as a result of a specific agreement among 

business-men designed to free the parties to the agreement 

from the pressures of competition. We may distinguish 

between such agreements made vertically between puyers and 

sellers, and those made hOl"izontally among firms at the same 
1 . 

level of production or distribution. 

Discrimination in vertical combinations is chacter-

ised by preferential treatment of those involved, where such 

1& Such a distinbtion is found in A.G~Papandreou and 
J.T. Wheeler', Competition and its Regulation, New York: 
Prent ice -HalJ., InC:-;·-1954,- PP:-··400--=-3~----



tl'eatment is not available to competitors of the preferred 

parties. Thus a seller may normally pursue a policy of 
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granting rebates and allowances proportional to cost savings 

made in supplying large, regular orders, or in eliminating 
1 

certain functions otherwise performed by the seller. If 

such allowances are instead available to one large customer 

but not another, wi th whom the transaction would offer the 

same cost saving, the tr'ansaction is not only discriminatory, 

but also collusive, in that the seller must have some motive 

other than an economic one for supplying the former but not 

the lattere Such forms of discrimination may be condemned 

in that they are likely to promote sucess on a basis other 

than efficiency, and are also likely to raise barriers to 
2 

entry of new competitors into the market, thus encouraging 

the growth of monopoly power in the long run o The restric R
' 

tiveness of the system is more obvious when the collusion 

encompasses a complete group of competitors but will refuse 

the entry of new competitors into the favoured group& Thus, 

for example, concessions granted to wholesalers as a group 

may discriminate agairtst retailers as a g~oup, while it is 

1~ It is interesting to note that such a "cost 
justificationlf of price differences is recognised, and actively 
sought, in U.S. cases.of alleged discrimination, while the 
Canadian legislation and anti-combines administration has not 
specified whether such a justification would constitute a 
defence in cases of alleged discrimination. . 

2. See B .. So yamey, "Aggree;ated Rebate Schemes and 
Independent Competition", Oxford Economic Papers, v.12 (1960), 

. ---pp .. 41~~1~ 
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very difficult for a retailer to achieve wholesaler status, 

despite the fact that he may buy a larger volume and allow 

the seller larger cost savings than does a wholesaler. The 

wholesalers thus exist in a protected position, and effi~ 
. 1 

ciency at the retail level is made less effective. 

Similarly, the seller may stratify customers into groups 

supposedly according to volume of purchase and consequent 

cost red·uctions, wi th different allowances granted to each 

group accordingly. Collusive behaviour would be evidenced 

here by the inability of customers to move into more favoured 

groups, despite achieving the required volume of purchases. 
'" 

Of course, while being vertically collusive, such 

practices are made more effective if' they also involve 

horizontal collusion ~ the particular' strata of competitors 

agreeing to reinforce a vertical coalition by restricting 

entry to their group ll.Yliformlyo The case of spark plug 

pricing examined by the UoS~ Federal Trade Commission provides 
2 

a striking example: the three major companies, accounting 

for ninety per cent of total sales of spark plugs in the U.S9A. 

sold plugs as original equipment to vehicle manufacturers at 

between five and seven cents each, but the price t6 distributors 

1. For discussion of specific examples of such 
Itfunctional" discrimination which have come before the UoS .. 
Federal Trade Commission, see CoD. Edwards, The Price 
Discpimination Lav." ppo 286-3480 . . 

-20 See the discussion of the case in Dirlam and 
KamL, OPB cit., pp. 217~25o 
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for replacement plugs was between 27 and 36 cents each. The 

manufacturers attempted to justify the low price for plugs 
, 1 

as original equipment ("often t below, costtn) by showing that 

the vehicle manufacturers would otherwise have begun their 

own plug production. However, t~e price policy had become 

institutionalised, with little if any competition among the 

sellers" and the discrimination forestalling the,entry of 

any ne'N competition. The vehicle manufacturers v'lere content 

to obtain their cheap supplies, and to protect the plug manu-

facturers by not reselling. The implied collusion would seem 

to have effectively eliminated competition in the market~ 

Horizontally collusive discrimination has achievod 

more spectacular success when the collusion extends over 

geographically~separate regionso Geographic discrimination 

may be condoned when it is part of an independent firm's 

policy to exploit different price elasticities in different 

regions, meeting and stimulating price competition in 

different regions. However, collusiv~ agreements may be made 

to enforce a system of discriminatory delivered prices of a 

good at any geoeraphical location, regardless of the points 

of production. Such a practice is Imown as a basing~point 

10 Ibid., p. 2170 
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1 
system, achieving notoriety through the publicity given to 

casesbef'ore·the u.s. Federal Trade Commission involving the 
2 

pricing of' cement and steel, amone; others. The system 

involves the adherence by the whole industry to a set of 

published prices, consisting of a fixed price at the base 

point, where most of' the producers are situated, plus the 

transport cost from the base to the location of the buyero 

Regardless of the location of the producer, he sells to any 

location according to this f'ormula. Producers at the base 

point are thus able to compete on· an equal price basis in 

any distant market with the producers in that market. It 

has been argued that the system guarantees the buyel~ a choice 

among sellers, and prevents non-base producers from building 

local monopoly powel~. However, if the system did not exist, 

the non-base producers would obviously have to charge a 

lower price than that which would exist undel' the basing-

point system, in order to overcome competition f'rom the 

base producers. The abolition of a b~sing-point system could 

therefore only reduce prices in distant ay'eas rather than 

increase theme 'I'he system obviously works to the advantage 

of' the base-point producers, in preventing their exclusion 

1. See Co Kaysen, "Basing Point PY'icing and Public 
POlicy-itt in Heflebower and Stocking, op~ cit., ppo 153~~7S'; 
J ol!~" Clark, Q.o~~peti tion as a Dynamic Proces-s, Washington, DoC 0: 
The Brookings Insti tutlon, 1961, 'pp-.-T2S-=49f Do Dewey, itA 
Reappraisal-of' FoO.Eo Pricing and Freight AbsorDtion", 
S~.utheI"n Economic Jo.~rna1, Ve 22 (1955-6), pp. 48-5L~e 

2. See examples discussed in Dil'lam and Kahn" 
,9P ~ __ ~l:.!:.-'!, pp • 124-.29 " 
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from dis tant markets 0 The non~base producer is unable to 

take advantage of his lower costs in supplying local 

customers, and thus an efficient location of producers is 

discOul'8.ged~ Fur the rm.ore 1 the system is conducive to a 

wastae;e of transport facilities, as distant sellers are 

placed on equal competitive terms vdth local sellers. In 

fact, one seller may sell close to a distant seller, while 

the la tter sells close to the former ~ such "cross-hauling" 
1 

was judged to be "substantial lt in the U.S .. cement industryo 

Predatory price discrimination. 

Much of the argument against the growth of monopoly 

power in a single firm is based on the possibillty that this 

power is used to coerce or eliminate weaker competitors, or 

prospective competitors. A powerful firm operating in a 

number of geographically-separ'ate markets may be able to sell 

at a price below even marginal cost in one region, while still 

making an overall profit on its operations, in order to 

threaten or remove a localised competitor in the particular 

region. Similarly, the pov.rerfu.l producer· may be in a position 

to accept an overall loss for a while to prevent the success~ 

ful entry of a new competitor into the market.. The consumers 

in the regions concerned will benefit by the price cuts in 

1 .. J.M. Clark, IlBasing=Point l\~ethods of Price Quoting", 
Canadian Journal of Ec o,nomics and Poli tical Scie~~~, 19.388, 

po 4 2. 
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the short run, but such predatory practices are by nature 

only temporary, the intention being to return to the old 

price policy, of a higher one, afte~ the competitor 

concerned has been successfully disciplined or removed. The 

intended result of such practices is the reaffirmation or 

the strengthening of the stronger producerts power, and the 

buyer is doomed to suffer, either by paying higher prices, 

or by being faced with fewer alternative sources of supplye 

The major problem involved in the appraisal of pre

datory pricing is that it may be very difficult to identify, 

at least until the competitors have been rendered inactive 

and prices restored or incr·eased. An independently

maximising firm may gT'ant discriminatory concessions in one 

geographical area to meet competition, utilise spare capacity, 

01" promote nevv custom, yet his policy may appear predatory: 

he may only succeed at the expense of existing sellers in 

that market., However, it may be possible to identify the 

motive for the discrimination by an examination of price 

relative to marginal cost, and of the nature of the producte 

The independent ppofit~maximising firm will not price below 

marginal cost simply to meet competition in a local mapket, 

01" to increase capacity utilisation. Yet he may do so to 

promote new custom, in the anticipation that acceptance of 

his product will 'allow him to reap economies of scale and 

reduce costs, and then bis continued existence in the market 

need not require an increase in his pricee However, the 
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product must in this case be a signi.ficant addition to the 

products presently on the market, by virtue perhaps o.f 

embodying an advance in technology. It may then be concluded 

that a policy o.f selling a recognised product below marginal 

cost in a localised market is intended to restrict competition 

and -will restrain economic e.fficiency, at least in the longer 

run. 

Summary .. 

Discrimination may be practised as part of a collusive 

system of pricing, or independently by a seller to coerc~ or 

remove rivals, or in pursuit of an independent profit-

maximising policy. In the case of collusive practices, 

discrimination tends to be incidental to the overall policy 

of the colluding parties, and will be removed, at least as a 

systematic policy, by the destruction of the collusion. 

Both- predatcry and profit-maximisin~ discrimination succeed 

only at the expense of competitors, but the former may be 

condemned for its specific intention to increase monopoly 

power. Even if predatory practices allo~ the eventual success 

of only the most efficient sellers, the l~esul ting economies of 

scale may be outweighed by the loss to the consumer of alter

native sources of supply as protection against the long-run 

abuse of monopoly powero 

When considering discrimination practised as an 

independent profit-maximising policy, the harm to the 



un-favoUI'ed customers rela ti ve" to the favoured customers is 

the basis for much condewnation of the practice, especially 

when the good concerned is an intermediate good, and the 

dLscrimination-favours one final use of the good as opposed 

to others. However, the pract"ice must always be considered 

relative to the practicable alternatives in its absence. 

Discrimination may be felt to allow an improvement over the 

alternative economic performance in the follovving situations: 

10 lNhere there exists excess capacity, and any further sales 

at prices above marginal cost allow a more efficient 

utilisation of present capacitye 

2. In a normally oligopolistic situation with price 

l'igidlty, when secret price cuts, perhaps lli1.der pl'essure 

from a large customer, may allov" an otherwi se impossible 

degree of price flexibility. 

3. When a firm operates in a number of geographically

separate markets" and discrira.ination allows the firm to 

enter an otherwise uncompetitive market, promoting 

efficiency in this market. 

~ost importantly, the advantages and di~advantages of 

various discriminatory practices must be weighed in particular 

cases~ For example, a particulal' policy might allow the 

achievement of economies of scale, and at the same time con

tribute to the unequal distribution of income. An appraisal 

of discriminatoI'Y practices in terms of the public interest 

must balance the various effects of individual policies on 

the different dimensions of economic performance. 
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The reports of t.he Restrictive Trade Practices Conmlission. 

The uncompromising appearance of the legislative 

prohi bi tion of discrimina tor'y practices in Canada was shown 

in Chapter 1 above, while Chapter 3 indicates that the impact 

of discriminatory practices on economic performance is far 

from certain. This situation is·reflected in the separate 

roles of investig~tion and appraisal of restrictive trade 

practices. The Director of Investigation and Research is 

expected to begin an inquiry when he believes that the law 

is being broken, and later to prepare and submit a report if 

he believes that the evidence obtained discloses a breach of 

the law o The Restrictive Trade Pr'acticesCommission, on the 

other hand, is required to describe and appraise the effect 

on the public intel~es~ of arrangement·s and practices disclosed 

in the evidence. It has been shown that an appraisal of 

discriminatory practices on the basis of 'their impact on 

economic performance may condone them., when the law would 

condemn them" Economic performance" when defined to include 

the acceptability of the relevant distribution of income to 

the society in question, ~lSt be a major consideration iri 

judging the effect on the public interest of a particular 

practiceG Thus a case may be m.ade for the inclusion in 



the Commission1s repopts of an evaluation of the effects on 

economic pspformance of the practices considered, and fop 

the inclusion of specialist economists on the Cormllissiono 

This is ceptain1y not to argue for the special competence 

of any particular group of persons in evaluating the impact 

of the practices on social goals other than that of efficient 

use of scarce resou~ces, particularly in evaluating a redis-

tribution of incomee However, the economist may be better 

equipped to analyse and describe such effects, even if not 

to evaluate them.& If the Comrllission is expected to appraise 

the redistribution of income, this must presumably be in 

accordance vd th accepted governr:lent policy. Such decisions 

must necessarily be political, and .will in any case be 

considered by the Ministex' when he decides whether or not to 

porsecute, following receipt of the report .. 

In fact however', the Commission has been consistently 

staffed by lnen with predominant legal training: of e iR:ht 
~, 

appointments to the Commission, six have been lawyers~ and 
1 

only two economists" The Chairman of the Commission has 
2 3 

always been a lawyer, as was the only Vice-Chairman" 

Furthermore, though one of the two economists has always sat 

1. Appendix (B) identifies the members of the Commission, 
their qualifications, and their ter:'ils of office" 

2. C. Rhodes Smith from 1952...-62, and Robert S. 
MacLellan from 1962 to the present time. See Appendis (E). 

3. Mr. L. A. Couture" See AppencHs (B). 
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on the Commission, it has been maintained that only HIre 

A.,So Whiteley "could be considered to possess competence 
2 

in the field of the control of monopolistic practices,,1t 

It may be expected therefore that an expert evaluation of 

the effect of particular practices on economic performance 

is u.nlikely to be contained in the Commission's reports., 

This will be considered in the next chapter; the.present 

chapter is concerned with the features of the reports 

generally, and the types of practices coveredo 

Each peport of the Commission tends to follow the 

chl"onological sequence of the Commission' s actions in 

undertaking the investig8. tion and appraisal of practic es 0 

Fipst a descpiption is provided of the reference of the 

paI'ticulaI' case to the Commission by the submission of the 

Director 1 s stateluent of evidence, tOGether with the 

Director's specific allegations. Then follows a detailed 

factual description of the particular industry concerned, 

and an account of the operation of the aprangement or 

practice, supported by evidence obtained by the Director 

and in hearings before the Commissiono Finally the 

Commission presents its conclusions, generally considering 
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1. ~!ir. A.So Whiteley from 1952-62$ and from 1967 to 
the present, and rl~r. W.D.Re Eldon from 1963-67. See Appendix (B). 

2. L.Ao Skeoch, Restrictive Trade Practices in canada, 
Toronto: McLelland and Stewart;-1900, po 94.--r:,1r. E:ldc;n:------· 
diverted his attention to this field only upon his 
appointment to the Commission in 1963. 



each of the Director's allegations separately, and stating 

whether or not the Commission believes the practice to be 

harmfule 

This method of presenting the reports can be seen to 

reflect the legal background of their authors, especially in 

the individual consideration of each of the Director's alle-

gations. Practices are considered only if and when the 

Director believes an offence has been committed. Rather than 

attempting to consider the overall performance of the firm or 

industry concerned, the Commission's ?-pproach tends often to 

minimise the inter-relationships between the practices 

considered, perhaps with individual chapters being written 

on individu~l practicese 

However,a perhaps more important general criticism 

of the reports, in view of the emphasis placed by the legis-

lation on the need to give publicity to restrictive practices, 

is that they al~O extremely dull. Of course, their main 

purpose is that of pre senting the fac t-s of a case to the 

Minister, who must use these to decide whether prosecution 

is necessary. In fact Skeoch describes many of the reports 
1 

as IIfirst-rate examples of legal briefso" Publicity has 

long been considered in Canada to be a potent alternative to 

prosecution of such practices, yet the particular m.ethod of 

presentation of the reports seems designed to avoid their 

1. Ibid. 
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publicity" The mass of fact must be commended, but the 

presentation of the subject matter is such that the general 

reader is confronted with a confusing sequence of names of 

company officials and dates of correspondence and meetings. 

Following a particularly scorching criticism of the reports, 

Rosenbluth and Thorburn complain that "the ir le ne;th, dull-

ness, and drab format have served to make them one of the 
1 

most uninviting of all government publications." Only the 

nlost determined reader would attexpt to fully understand the 

content of- the I'eports.. Whilst the format was recently 

improved, the presentation of the reports is still such that 

they reach only a very narrow audience o 

Tl'ade Practices Commission 

Between May 1, 1953 and May 9, 1968, the Commission 

published a total of seventy I'epOl~ts. A great variety of 

practices were considered, and often -several prac tices were 

considered in a single l"·epOl~t. A classification of the 

reports by subject is therefore difficult, but a possible 

classification :18 sUGgested by the tendency of the reports 

to consider each practice in its rel,~tt'ionship to the law& 

The practices forbidden by the legislation are conveniently 

---"----~----~-----~-~----------------------
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grouped within the Act, and the reports consider each 

practice according to the offence alleged by the Director 

to have been committed. A classification is possible there-

fore accordin$ to the type of offence alleged - thus one 

report may be included in more than one category, depending 

on the number of types of pl'actice considered by the report 0 

Appendix (A} lists the reports chronologically, indicating 

the alleged offence(s) in each case. From this it can be 

seen that the overwhelmingly dominant alleged offence is 

that of "combination", which includes all practices pro-
1 

hibited by section 32 of the Combines Investigation Act; 
o 

thirty=three of the reports contained such allegations 0 

Mergers and monopolies are both prohibited by section 33 of 
-2 

the Act, and thirteen of the reports dealt with allegations. 

bf'merger, while seven dealt with allegations of monopoly .. 

Practices alleged to be discriminatory, prohibited by 

sections 33A and 33B of the Act, were considered in ten 
3 

reports. Finally, allegations of resale ppice maintenance 

were dealt with in fifteen of the repopts. 

Five of the pepopts fall wholly o~tside this 

classification, Qein8'the peports of genepal inquiries into 

monopol istic si t·ua ti ons 0 The se the Dipec top is empoweped to 

pursue as a research ~ctivity, directed not towards the 

10 
2 .. 

dafini tions 
3. 

see p~ 2 above e 

See Combines Investigation Act, s.2(e} and 
of "merge"i:;-r'ana-rrmonopoly" rs-spectlvely. 
See Ibid. s. 340 . 

(f) for 
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aboli tion of pal>ticular actions considered to contravene 

the law, but towards the compilation of background information 

on groups of practices, or activities within a particular 

industry. The procedure is the same as with particular 

allega tions however: the Direc tor submits' evidence to the 

Co~nission, which the latter examines, publishing the 

findings as a report. 

One such general repoI't is concerned spec ifically 
1 

with discriminatory pricing practices in the grocery tradeo 

Thus discriminatoI'Y practices hav·e been formally considered 

in eleven of the total of seventy reports of the Com§lissioDo 

This is not to imply that the Commission has devoted over 

one seventh of its time to the appraisal of discrimiriatory 

practices, as the reports differ greatly in length and the 
2 

time and effort spent by the Commission varies considerablyo 

Nor have those reports dealing with discri~inatory practices 

necessarily devoted much effort to the consideration of 

these practices alone ~ in fact four of the reports dealing 

with allegations of discrimination deal also wi th other 

practiceso However, the fact remains that the commission has 

le Department of Justice, Restrictive Trade Practices 
CommiSSion, ~, transmitting a study of Certain Discrimi
natory PriCing Practices in the Grocery Trade, Ottawa: Queen's 
Printer, 1958. Noo 22, Appendix (A). The other four general 
reports are NOIS 9, 31,42, 48, Appendix (A). . 

20 For example, only two reports were produced: in 1957 
while eight were produced in 1960 - indicating at least an 
unequal allocation of time to individual reports. 
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discussed discpimination in mope than one in seven of the 

reports and "discussed the practice exclusively in six of the 

reportsQ While the Commission's method of analysis of 

discrimination may perhaps not be repl"esentative of the 

COnL.1"uission's work genel"ally, it must be recognised that the 

Commission has devoted sufficient attention to discrimination 

that this analysis must be considered a significant example 

of the Commission 1 s work o 



CHA. PTI2R-2 

A cr1:t1.qu~ of the appra~al by tl~ Reskictive ~:.d~ .Pl"acti~e~ 

Commission o~ dis~riminato~1 practices 

Before considering the appraisal by the Restrictive 

Trade Practices Commission of discriminatory practices, it 

is most lmportant to emphasise that this consideration will 

be based solely upon the Commission 1 s repol"tS., This may 

g:tve a misrepresentation of the Commlssion' s attltude to 

discr'iminatory pract1_ces and the Commission 1 s approach to 

appraisal fox' two majoI' l'oa80n8.. Firstly, the proceduPB of 

investigation and appr'aisal is such that the Commission does 

not itself choose whlch practices it will consider.. The 

Directol" of Investigat:ton and Research tm1kes the initial 

decision to conduct an investigation, a.nd paSS(;1S to the 

Commission fop apPl>aisal only those cases in which he COll"" 

sideY's that the evidence discloses an offence against the 

combines legislation" Ii' during the ea.rly stages of an 

inquiry the Director is of the opinion that further inquil"'y 

is not justified {ioeo that evidence of an offence against 

the legislation is lackingl~ he can take steps to discontinue 

the investigationo The Comrnission may in this case exercise 

some contr'ol over the pI'actices which it will consider ll as 
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the Commission's consent must be obtained fol' the dis"" 

continuance of any inquiry in which evidence has already 
1 

been formally presented before the .Commissiono However, 

when this latter is not the case, inquirles are abandoned 

without even reference to the Commission, let alone any 

formal appraisal e For example, in the case of an investi-
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gation of a complaint of price discrimination in the sale of 

televesion sets, the Director reported: 

"As a result of the complaint, fur-ther information 
was obtained by interview from the complaining 
dealer and by interview and informal questionnaire 
from the ma.nufacturero Because the information so 
obtained was inconclusive and conflicting, it was 
considered that a more formal investigation was not 
warranted and the complainant was so advised o " 2 

Between 1960 and 1967 the Director reported specifically the 

discontinuance of thirty"'uine cases involving allegations of 

discrimination, in seven of which the consent of the Commission 
3 

was required to discontinue the inquiry., While the Commission 

presUl'nably considel~s the evidence obtained in such cases, 

they are abandoned with little public' explanatlon9 

The .other major reason why the reports of the 

Commission may not be fully repl:'6sentative of the Commission's 

1. Requ:tred by so 14 of the Combines Inve3tig~tion Act .. 
20 DirectOl"'s Annual Report, 19.s"B p pp .. 28~9" --
3" Dil .. ect~al Reports, 1960=67" The Director 

also reported1n 1901 that within the 1960=61 fiscal yeal" "some 
sixteen complaints that cigarettes were being sold at prices 
um .. easonably low were examined", but no inquiries were deemed 
necessarye The p:pfJ.ctices wel~e therefor'e not considered by the 
Commissiol1o 



appraisal of discriminatory practices is inherent in the fact 

that. the reports are necessarily only summaries of the 6vi"" 

dence presented to the Commissione In writing the report the 
. . ~ 

Commission is not expected to present all the evidence, and 

it is quite possible that the report contains only a fraction 

of the mass of evidence which leads the Commission to its 

conclusions in the appraisal e The evidence in the report may 

theref'ore not appear to be completely conclusive in its 

support of the Commission's appraisal .. More particularly, 

the report may present sufficient evidence to establish the 

illegali!:,J'" of a practice, while the Conmlission neglects to 

present evidence showing how the practice operates aga!ns! 

th~public intePBste However$! if this neglect does in fact 

occur-, the Com.m:tssion may not be excused for it., The 

COTlli'nission is required to present in the reports a reasoned 

appraisal of the effects of the relevant practices on the 

public interesto When the emphasis placed on the publiclty 

of restrictive pX'actices is taken into account, it must be 

l~ecognised that evidence neglected by the Commission may as 

well not exist .. 

Thus$! while recognlsing that the Commission has 

little power over the choice of actual cases which it 

appralses r it seems legitimate to consider the Commission's 

reports on discl~irninatory practices as representing the 

Commission'S attitude to such practices .. 
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The nature and extent of discpimlnation in cases appraised 

by the Restrictive Trade Pl'actices Commission" 

A most basic requirement for an appraisal of a 

discriminatory practice is that the direction and magnitude 

of the discl"imination be indicated o An examination of 

whether the requirement is met in the reports of the 

Commission concerned with allegations of discriminatory 

practices will serve not only to_introduce the Commission's 

attitude to such practices, but also to conveniently intro .... 

duce the cases cons:i.dered in these repor·ts" 

For pm"poses of comparison with the reports concerned 

with specific allegations, the Commission's general repol .. t 

concerning discriminatory pricing pract:l.ces in the grocery 
1 

trade provides a remarkable example of what is supposedly 

the work of the Commission.. This report presents a great 

deal of empirical evidence of types of practice in the 

Canadian grocery trade which may be discriminatory, but is 

prefaced by a lengthy general analys:l.s of discriminatory 

pX'actices" In fact the study was the work of an economist 

on the staff of the Director of Investigation and Research, 

which was submi tted almost without comment as the 11>epOl'''t of' 

the Commission" The Comm:1.ss1on circulated the study in the 



form as received from the Director, and invited comment from 

individuals and business firms.. When no such representations 

were forthcoming, the Commission assumed that general agree~ 

ment existed on the validity of the study, and pJ'e sented the 

study intact, without evaluation or conclusions concerning 
I 

the practiceso It must be presumed therefore that the 

Commission also agreed with the analysis contained in this 

general report, although it is far from obvious from the 

reports concerning specific practices that the Commission has 

ever' seen a definition of discrimination" The gener·al 

analysis of prices discrimination in the grocery trade report 

includes an attempt to define price discrimination, which 

concludes: 

it. 06 by way of summal"'YfI price discrimination may be 
defined roughly as: tl) variations in price of the 
same product sold under similar' conditions to 
different purchasers; (2) uniform prices chaI"ged to 
different purchasers for ppoduct=services that are 
not the same; (3) different prices to different 
purchasers for different varieties of the same 
product (oX' of various technically similar products) 
if the price differences are not the same as or 
proportiona.l to the differences in their cost of 
pl'oductiono" 2 

and the report stresses again: 

". 0 • th.e Primary test of economic price discrimin~ 
ation is based on the relationship between the 
return rece i ved for the product<user'vice in que stion 
and the IIcost" of providing ito Price differentials 
which do not accord with cost differentials are 
regarded as discriminatory." 3 

10 See Restrictive Tr'ade Practices Commlssion, Repopt 
transmitting a study of certain discl'iminatory pricing praCtICes 
in the grocery trade, Part 1, pp~ I-Be 

2. Ibid. p po 130 
30. Ibl£op po 390 



The Commission therefore in 1958 endorsed the 

definition of discrimination employed in Chapter 3 

above" However, it becomes obvious from the reports on 

specific allegations of dlscrimination that such a 

definition has not in fact been used by the Commission, 

either before or since 1958" 

The first report of the Commission to deal with 

discrimination was only the second report produced by the 

Commission" The allegation contained 1n the repol"'t was 

that a manufacturer of metal products and household 
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appl:I.a.nces gl:,anted di sc ounts or I'aba tea which discriminated 
o 1 

between two retail haI·dwal·a dealers in North Bay, Ontariof) 

The report establishes that the manufacturer granted a 

volume discount to one of the retailers, which was not 

available to the other, 011 sales of a range of' goods known 

as "war'es"o However, whether or no'c discrimination is 

involved in this practice l'emains undisclosed"'" the report 

makes no mention of the relative costs to the manufactural"'-

of supplying the two customers" This is particularly 

surp:r"ising in that much of the manufacturer t s defence to the 

allegations was that the ravoul'ed retailer was also a. fran= 

chised dealer' in products of the company other than "war'e s TI , 
and that these pu!'chases contl"ibuted to the volume of goods 

used in establishing that retailer's discount on wares" 

The implication is therefore that cost savings were possible 

on larger volume purehases,ll but this is never even mentioned, 

----,---

1. Noo 2, Appendix (AJ 



let alone established in the report. The report complains 
1 

of "differential treatment" of the two retailers, and this 

we must presume to be the Commission's criterion for the 

existence of di·scrimlnation in this case; the word discri

mination is not in fact used in the Commission's appraisal 

of the case, but certainly not because the Commission has 

established the absence of the practice. 

The granting of discriminatory discolmts was also 

the Director's allegation in the other three of the 

Commission's reports dealing solely with price discrimination~ 

These are each concerned with the granting of differential 

discounts by an oil company to gasoline retailers during a 

price war in Toronto~ The first deals with the case of 

Texaco Canada Limited supplying an independcntly~owned 

retail outlet at prices less than those cb.arged to a nearby 
2 

outlet rented fI'om Texaco" The evidence disclosed that 

Texaco pUl"sued this policy in normal times ll and that during 

the price wax' the independent outlet for a time received an 

add! t:lonal discol.mt greater than the one gained by the rented 

outletQ Neither the extent nor even the existence of discri-

mination are established in this case, no mention being made 

of the costs of Texaco of supplying the two outlets, despite 

a considerable difference in the quantities supplied to the 

1.. Restrictive Tl"ade h·actices Commission!, Report 
COnCBl"'l1ing alleged price discrimination between I"etaTr~nard~ 
wal"e dealers in North Bay, Ontario, (1953), po 270 

2 0 No" 36, Appendix (A)" 



1 
twoo Furthermore, the relationship to Texaco's overall 

'pricing policy of the prices to these two outlets is not 

disclosed.. Not only are the price differentials not 

related to relative costs in this report, but even the 

extent of price differentials within Texaco1s policy is 

not shown .. 

Practices essentially the same as those in the 

79 

Texaco case are considered in the other two of these reports, 
2 

one concerning Supertest Petrolerun Corporation, Limited, 
3 

and the other The British American Oil Company Limited .. 

Again the company in each case granted a discount to an 
c 

independently-owned outlet which was not available to a 

rented outlet, and granted differing tenlporary discounts to 

the two outlets during the price war' ... The Supertest report 

is unique among these cases in the consideration it gives to 

a cost justification for the discount granted normally .. 

Supeptest attempted to show that the costs of supplying the 

independently-owned outlet were lower than those of supplying 

the rented outlet, by including in the cost calculations of 

the latter the costs of building and maintain:tng the premises 

and equipment.. The Commission rightly condemns this procedure, 

maintaining that lithe property chapges and retUl'n on 

I.. Restr1.ctive Trade Practices Commission, Report 
concex>nlng the distribution and sale of gasoline in t1le~T'oronto 
area (alleged prj.ee discrimination"", Texaco Canada Limited), 
R .. T.P~C. Noo 12 (1961), ppo 21~22c 

2 .. NC e 37, Appendix (A)c 
30 No& 38, Appendix (A)o 
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investment 000 are not related to the cost of making a sale 

of gasoline but, rather, to the provision of service 
1 . 

station facilities ll
" Supertest claimed that the costs of 

delivering the gasoline were the same to all outlets, so in 

this case the Commission rightly decided that a price 

differential was evidence of discrimination .. 

The above c1->i tlcism of the Commission 1 s consideration 

in the Texaco case applies also to the British American case, 

howevel"o Again no mention is made of the costs of supplying 

the variou.s outlets, nor of the ovel'all pricing policy of the 

companY9 and thus the extent and direction of the discrimi= 

nation are not demonstrated" Despite this, the Commission 

states with reference to the discount granted to the 

independently=owned outlet$' lilt is obvious that a difi'erence 

in price of this chal~acter which is being secured by one 

competitor constitutes pr·ice discrimination with respect to 

the other competitor not receiving an equivalent reduction 
2 

in price .. " The evidence presented by the Commission makes 

this fal" from tlobvious If; the COlmnis sion is here demonstra tlng 

a conviction that a price differential constitutes 

discrimination9 regardless of cost considerations .. 

L, Restr'ictive Tpade Practices CommissIon, Report 
concerning the distribution and sale of gasoline in t~ronto 
area (alleged pr'ice discrimination ~ Supertest Petroleum 
Corporation, Limited), R"TeP"C" No., 13" (1961), po 550 

20 Restrictive Trade Pl"actices Commission, Report 
concerning the distribution and sale of gasoline in tFiEi"iiOronto 
area (alleged prlce discriminatj.on ~ The British American Oil 
Company Limited), ReT.P.Ce No" 14 (1961), po 300 
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Another of' the Corrnuission' s reports deals solely 

with predatory pricing - the allegation being one of selling 

at prices "unreasonably low". To achieve the aim of intimi-

dating or removing competitors the seller must price either 

below or very close to his own or competitors 1 costs, 

. rendering competitors unable to earn a normal profito The 

low prices may be localised, sUPPoI·ted by higher prices and 

profits ina different region; in fact this report also 

involves elements of such geographical discrimination.. The 

report deals .,.lith price reductions on cigarettes and 
I 

confectionery made by a grocery wholesaler in Edmonton, 
c 

which wer's felt by other wholesalers to involve concessions 

on cigarettes and confectionery relative to other products, 

and to be dssigned to eliminate competition~ The accused 

firm, Iv1acdonalds Consolidated Limited, argued that the costs 

of handling and delivery were sufficiently lower on cigarettes 

and confectionery than on other goods to justify the price 

cuts, and the Commission endoT'ses this~ indicating that the 

wholesaler was in fact taking advantage of its greater 
2 

efficiency relative to many of its competitorso However, 

the Commission indicates that after the price cuts Macdonald's 

margin over costs in the case of cigar-ettes and chocolate 

bars was three and a half per cent, while that on most othel~ 

10 NOe 23~ Appendix (A)e 
20 Restrictive Trade Pract:tces Commission, Repo:et 

concerning the wholesale trade in cigarettes and con:re'Ctione:c·y 
in the Edmonton distl"ict (1958J, PPo 53=560· 
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goods was five per cent.. This is direct evidence of discrimi·~ 

nation using the definition provided in Chapter 3 above, and in 

the Con~ission's general report on discrimination in the grocery 

trade, yet the COlmnission fails completely to indicate this: 

"The evidence indicates operating costs in handling 
cigarettes are .among the lowest experienced by 
Macdonalds Consolidated Limited, and it would not be 
unreasonable fox' the mark-up to be similarly related~ 
~eoNo conclusion with l"espect to the price of 
cigarettes can be inferred from the circumstance that 
the mark-up on cigarettes established by Macdonaldsoo$ 
was among the lowest of its mark-ups." 1 

Certainly the conclusion could be made that the price was 

discriminatory jl whether or not the di scrimination was -sub~ 

sequentIy condoned" The Commiss:l.on appears in this case to 

believe that a lowel" cost justIfies a lower price=cost 

relattonships which is clear evidence of discrimination 

under the definition employed in Chapter 3 abovEh 

Moreover~ the Commission was also aware that in 

mak:ing the price cuts Macdonalds was charging Ie ss j_n the 

Edmonton are8. for the goods concerned than in other areas in 

which the fir'm operated., No evidence concerning costs in the 

other al~eas was presented to support this, and the Commission 

merely stated: 

"."" the only conclusion which the Commission considers 
can be drawn" •• is that competitive situations in the 
various territories in Alberta where branches of 
Macdonald~ Consolidated Limited operate have been 
dlffel'>ent e It 2 

Having already confused the cost justification £'01' the low 



price in Edmonton, the Commission fails entirely to estao.n 

blish whether geographic discrimination exists in the caseo 

The absence of evidence on costs is even more 

obvious in another of the reports, concerned solely with an 

allegation of geographic discrimination. The repor>t considers 

a practice of the Carnation Company Limited of selling at 

prices in Western Canada lower than those in Eastern Canada 
1 

during a-price war early in 1960 0 The war took place in 

Western Canada between Carnation and the two major producers 

of evaporated milk located in that region. The Commission 

established that Carnation, while producing its evaporated 
, 

milk in OntariO, normally sold in the west at prices not 

sufficiently above the Toronto price to compensate for the 
2 

freight charges" Assuming that production costs are the 

same for evaporated milk destined to be sold in Ontario or 

in Western Canada, such freight absorption produces discrimi~ 

nation against consumers in Ontario. Yet this appears to 

have eluded the Commission; Carnation's costs of pr>oduction 

are not indicated and the possibility of discrimination is 

not mentioned" The allegation of discrimination is related 

to the period of the price war in Western Canada, and the 

possibility of discrim:lnation being the normal practice is 

overlooked o Ji'U):~ther'more, during the price war Cal'nation 

10 
2. 

concerning 
evapoI"ated 

------------~--,--. ----------. ------
No. 46, Appendix (A)" 
Restrictive Trade Practices Commission, Report 

the manufacture i distribution and sale of--
milk and related products, R~TBPoC. NOe 22 (1962)s 

p .. 24" 
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sold in Western Canada at prices considerably below those 
1 

in Eastern Canada, but still no evidence concerning 

Carnatlon t s costs of productlon is presented by the 

Co~nission, and again the nature and extent of discrimination 

are not establishedc 

The Comttlission comes nearest to explicitly declaring 

when it believes discl~imi:nation to cccur in a recent report 

concerning the pricing practices of a 1mi tting wool firm, 
2 

known as Mis s Mary Maxim Lind ted .. The firm pursued a policy 

of dividing customers into three groups roughly according to 

volume of purchases, and granting different percentage re~ 

bates to each group, that group containing the so-called 
3 

biggest customer's gaining the largest rebateso The 

Connnission shows concern over the somewhat arbitral"Y classi~ 

fication of customer>s into the thl"ee groups, and the lack of 

movement among the groups by customers p despite changes in 

their pm"chases.. Th.e Commission here boldly states: 

---------_._-
1.. Ibido~ po SSe 
20 No~ 62, Appendix (A)o 
30 Restrictive Trade Pr-actices Commission, Report 

relating to the distr:i.bution and sale of Mary Maxim kil:1.ttfng 
wool, patterns and accessories :Ln Canada, R.T.P .. Co No .. 38 
(1966).Il pp .. 2~4 .. 



"A non=discriminatory price concession may be 
awarded only on the basis of quantity or volume • 
••• Obviously where a concession is granted to 
one customer, every other competing customer who 
purchases the same quantity or volume of goods is 
entitled to receive the same concessiono If, for 
example, a rebate is paid to one customer on the 
basis of his purchases of B. certain volume of 
goods in a certain period of time it is the 
responsibility of the supplier to seek out every 
other competing purchaser who has purchased a like 
volume in the same period and grant the rebate to 
each ll • 1 

This statement effectively denies the relevance of price

cost relationships in determining the nature and extent of 

discrimination; if differences exist in the marginal costs 

of supplying different customers, the above quotation is 

entirely erroneous on the basis of the definition of 

discrimination endorsed by the Cornmission in the report on 

8,5 

discriminatory practices in the grocery trade. Needless to 

say, the Commission does not consider' the costs to Mary 

Maxim of supplying different customers, merely looking to 

relative purchases to determine whether discrimination 

exists. This neglect is particularly important as the 

report considers a specific allegation that Mary Maxim 

granted the largest rebate to the Eaton group, and that 

this rebate discriminated against competitor's of Eaton. 

The Commission condones the practice by recognising that tho 
2 

Eaton group was Mary 1Kaxim's largest single customer" 
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Yet evidence earlier in the report demonstrated that Mary 

Maxim delivered individually to large Eaton stores across the 
1 

continent 0 Whether or not this fact would be significant 

col.JJ.d only be shown by comparing the' costs to Mary Maxim of 

supplying each of the Eaton stores individually with those 

of supplying other customers.. It seems likely that there 

would be little justification for aggregati~g total sales 

to the Ea.ton group in determining the rebate; at'least the 

rebate cannot be condoned without some reference to Mary 

Maxim's costso 

The surprising thing is then that the Commission 

does not always neglect costs; in fact some of its 

considera ti(;ms of costs are extremely thorough.. Probably 

the best utilisations of pX'ice~cost relationships are to be 

found in the analysis of allegations of predatory practices 

contained in the remaining three reports~ However, there 

are peculiar reasons for the Commission's consideration of 

costs in each of these cases.. One of the l1>eports deals with 
2 

a price war among milk distx'ibutol"s in Ottawa in 1961, . 

during which milk was widely sold at half its normal price o 

The spec:tal natul"e of this case is that the competing dairies 

belonged to an association which negotiated jointly the ppice 

lof milk from the producing farmers., 11he cost of the milk 

was therefore the same to each of the dairies, and the 



selling price in the price war was easily established by 

the Commission to be below initlal costG The dairies' 
1 

overall costs are cursorily examined, but the Con~ission 

was readily able to. demonstrate the intention of the dairy 

responsible for the war to intimidate competitors, both by 

the evidence of selling generally at a loss, and also by 

furrther evidence that the same dairy negotiated the 

agreement to end the war and restore prices" 

Again the Commission has a special reason to consider 

costs in a l'eport on alleged predatory pric.ing in the sale 
2 

of cast iron soil pipe in Western Canada" The firm concerned 
o 

was seen to be originally pricing higher than competing 
3 

firms, but then to cut prices drastically.. The firm main-

t.ained however' that it was still able to obtain a high rate 

of profj. t, and produced evidence to show the margin ovel" 

costs before the px'ice reduct:ton, and also. to show that 

mechanisation at the time of the reduction allowed gl"'eat cost 
4 

savings.. The nature of the firm's defence against the alle~ 

gations here fOl"lced evidence of costs upon the Commission" 

Finally~ the mo.st complicated case involved in the 

---- -------~-----

10 Restrictive Trade Practices Commission, Report in 
the matter of the sale and distribution of milk in the OJGtawa, 
Ontario p area, R~T~P~Ce NOe 30, ppo 7=8.. . 

20 Noo ·68, Appendix (A)" 
30 Restrictive Tr">ade Practices Commission, Report, 

concerning the production, manufacture, supply and sara-Of cast 
iron solI pipe in the Pl~airie Provinces and Bl'i tish Columbia, 
RoT~PoC" No" ~4 (1967), pp .. 51 and 57m 58 9 

4" Ibid",? pp" 51 and 59 respectively .. 
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Commission f S l~eports on discriminatory practice s also contains 

an analysis of costs in the consideration of an allegation of 

predatory pricingo The case is complicated in that it 

involved allegations of both price discrimination and predatory 

pricing$ in which the former was distinct from, but responsible 

for, the latter. The Canadian zinc oxide industry was the 

subject of the inquiry, the allegation being that the Zinc 

Oxide Company of Canada Limited (ZOCO} attempted to remove 

its only two domestic competitox's by selling at prices un

profi table to thEHp." while ZOCO was supplied wi th cheaper raw 
1 

zinc than VIas available to the competi tor·s .. As this cheap 

source of material made ZOCOta price cuts possible~ the 

Commission included in the repor·t a comparison of ZOCO's 
- 2 

costs with those of the competitors .. 

However, turning from the allegations of predatory 

priCing back to one of ordinary price discrimination, we 

again find an analysis of costs completely neglected in the 

appraisal of the allegations of discrimination by ZOCO's 

supplier of zinc, the Hudson Bay Mining and Smelting Company 

Limited.. From the evidence we find that ZOCO took one thh-d 

of Hudson Bay's domestic s8.1es of 2;1nc, but that other major 

users of zinc are the galvanising~ die cast alloy and brass 

industries~ and furthermore, the bulk of Canadian zinc metal 

-10 No~ 22, Appendix (A). 
2e Restrictive Trade Practices Co~nission, B~5~ 

concerning the distribution and sale of zinc oxide,Tl9?vJ 
pp" 152~59" 
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is expol'ted$ Three possible sources of discrimination 

therefore emerge: between ZOCO and other zinc oxide firms; 

between the zinc oxide industry and. other zinc-using industries; 

and between the' zinc oxide industry and foreign con8umel~S of 

Canadian zinc. The report indicates that the other zinc 

oxide producers were offered zinc by Hudson Bay only at 
1 

pl~ices higher than those obtained by ZOCO I and that Hudson 

Bay sold zinc in the U.K. at price considerably below the 
2 

pl'>ice to ZOCO. However, no mention is made of the costs 

to Hudson Bay of supplying these various customel"'s, so 110 

discrimination can be proven9 Moreover, the zinc supplied 

to ZOCO was for a considerable time reputed to be a special 

grade, and in its attempt to establish the existence of 

discrimination among the zinc oxide producel"'s, the Commission 

spends considerable space showing that this special grade 

differed Ii ttle in quaIl ty from the nonnal grade supplied to 
3 

ZOCo~ Obviously, to establish the existence of discrimination 

the Co@nission was bOlmd to consider not the qual~ of the 

special grade, but its production cost relative 'Go the normal 

grade 0 

It must be concluded tberefoI'e that the Restrictive 

Trade Pl">actices Comm:i.ssion bas never successfully established 

the extent of discrimination in;its:appraisal of discriminatory 

practices", TX'ue~ the Commission has in a few of the reports 

--------------------------------.--------------------~------------
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considered the relationship between price and cost, but 

usually for some special reason, and never systematically~ 

In appraising the allegations of predatory pricing the 

Commission does tend to investigate costs, using the profit 

margins of the firms concerned as indications of whether the 

prices are "unreasonably low", or being forced to consider 

costs as the firms involved attempt to justify their price 

reductions in terms of lower costs.. However, the Commission 

never views predatory pr'icing as a discriminatory practice, 

concentrating on the low price rather than comparing prices 

and costs over time 01" among regions., Relative pl"lc0"" 
" marginal cost ratios are not sought by the Commission to 

indicate discrimin8.tion - as evidenced dramatically in the 

report on clgarettes and confectionery in Edmonton, in which 

the Comnlission is faced with details of different percentage 

mark~ups on different items, and fails to recognise the 

discl"imination.. In the repol~ts in which fOI'ras of discx>imination 

other' than predatory pricing are e'xamined, the neglect of 

costs is almost complete, and the COl'nmission can be observed 

look:tng for dtfferences in volume or. quaIl ty of purchases 

for evidence of dis cr-imina ti 011'0 In terms of the definition 

of discrimination used in Chapter 3 above, and, perhaps more 

significantly, ppesented in the Commission'S own general 

report on discriminatory pra.ctices in the grocery trade, the 

Co@nission has never in its specific reports sho¥m the 

natur'0 and extent of' discrimination" 

J. 



':[lhe e.ppraisal bI. the Commission of the erfects 011 

!!..<?.9E:...omic performance of discriminatory practices .. 
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It was concluded in Chapter 3 above that an appraisal 

of any pricing policy from the point of view of the "public 

interest" must consider and evaluate the effects of the practice 

on economic performance - iee .. on the allocation of resources and 

the distribution -of income.. Throughout the evaluation, the 

effects of the px'actice must be compared to the alternative 

si tuation in the absence of the pi~actice; the practice must 

necess8.pily be condoned when the practicable alternative produces 
o 

WOI'se economic performance" In appraising alleged discriminato:py 

practices the RestY'ictive rr'rade Practices Commission must part5."'" 

oularly consider whether output is increased or dec:t;>eased" and 

the fil"m operates nearer to or further from full 'capacity, 

whe the 1" the practice allows or hinders price flexib:i.li ty in the 

type '01' sale concerned" and whether the resulting distribution 

of incomE') is to be preferred to the alternative" Each of these 

is stressed in the Commission's general l"eport on such practices 

in the grocery trade., 

Retut'ning to the specific repor'ts concerning aIle-

gations of discrimina.tory practices, it is sometimes possi.ble 

from the evidence pI'e sented to indi ca te the effec ts whi ch the 

practices may be e)~ected to have on particular aspects of 

the allocation of resources., In the reports dealing with 
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differential discounts and rebates to l"etailers, the volume 

of goods involved is generally very small relative to the 

OV61'>all output of the supplier, and. the effects of the 

practices conce·rned on the allocation of resources wi thin 

industr7 may be neg1igiblee For example, in the report 

dealing with the supply of wares to retail hardware dealers, 

and similarly in the reports dealing with the supply of 

gasoline to service stations in Toronto, the volume of the 

supplierfs sales involved may be expected to be very small, 

and the Commission may perhaps be excused for not considering 

the effects of' the practices on the allocation of resourceso 

However, when the practice· concerned is pm.,t of the seller'S 

general pol:;,cY$> his level of output will be dependent on the 

practice, and the allocation of resources to the seller will 

be affected.. Further', the seller'S capacity utilisation may 

be a function of his differential pricing policy, the con~ 

cessions being made to utilise capacity more than is allowed 

by the alterna ti ve single=price policy.. Rowevel'>, in order 

to determi.ne whether the concessions allow more efficient 

pl'oduction by the seller-, the Commis.sj_on would need to 

supply far more information concerning the seller'S overall 

con.ditions of outputD In these reports dea.ling with supply 

to retailers the Commission fails to indicate whether the 

seller's output is at all affected by the rebates and 

discounts0 



It was established in Chapter 3 that geographic 

price discrimination may be practised by an independently~ 

maximising fiI'mpred.sely to achieve a fuller utilisation 

of capacity.. ,Such "dumping" can allow the firm gl"eater 

profits from selling surplus at any price above marginal 

cost, and may account fOI' a firm selling at a lower price 

in a distant market than in that nearer the point of 
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production~ Relating this to the Commission's report on the 

evaporated milk mar"ket, it becomes possible that the practice 

of the Carnation company of absorbing freight costs to 

Western Canad.ian markets could have promoted a more efficient 

utilisation of the firm's capacity than any practicable 

alternative" The possibility was not however discussed in 

the report.. Again no inforrnati,on relating to Carnation's 

concH tions of production is pre senteel .. 

The pricing policy of zinc metal revealed in the 

report on the zinc oxide market may also have been determined 

in pal"·t in order to pI"omote efficiency in the firm involved, 

the Hudson Bay Mining and Smelting Company., Hudson Bay 

regularly sold zinc metal at prices much 'lower in the U"K .. 
I 

than in Canada$ If the Canadian price was informally fixed 

by fear that price cuts would provoke harsh retaliation from 

the sole domestic competitor!> Hudson Bay may have promoted 

efficiency by selling in the low~price U.,K" ma:pketo On the 
-= _____ A ______________________ ~ ______________________________ __ 

1" Report ~ zinc oxide, pp~ 31~33o 
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other hand the evidence indicates that Hudson Bay's policy 

diverted the allocation of resources away from domestic 

zinc oxide producers and toward foreign zinc-using industry, 

as in part of the period considered by the report one eighth 

of Canadian zinc oxide requirements were imported, mainly 
- 1 

from the UeKe, while the Canadian producers had much excess 
2 

capacitye The alternative of a uniform price at home and 

abroad may have resulted in Hudson Bay pricing everywhere at 

the high Canadian price or at a lower price" If the former 

occurred and reduced the efficiency of Hudson Bay, the 

original policy could have been condoned; if the latter 

occtl.rred and allowed a more optimal allocation to the domestic 

zinc oxide industry, the original policy could be condemnedI' 

Of course, much of this is speculation, and unfortunately the 

issue was not resolved in the report, the Con~ission merely 

mentioned the diffel~ence in zinc pl~ice to the U"K", without 

considering Hudson Bayts capacity~ o~ the rigidity of zinc 

prices in the Canadian duopoly market, let alone the con~ 

sequences of prohibiting the price policy. 
. . 

A more ambitious apPl"aisal of the effects of pricing 

policy on the allooa.tion of 1"e som'ces would attempt to compare 

the pricing policy of the firm in question to policies 

I. See domestic sales and imports of zinc oxide fox' 
the :vea1"'s 1953 and 1954, ibid .. , po 430 

20 "zoco had a plant with a capacity about dOllble 
the domestic demand ll , ibid", PQ 35" 
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tlu"'oughout the economy... A firm with a higher prlce"" 

mal"g1.nal cost ratio than that prevailing among most firms 

would tend to be underallocated relative to the norm, and 

discrimination lowering the particular price-marginal cost 

ratio toward the norm would allow an lmprovement in allo

cation~ Such a comparison may well be impossible in practice, 

but it is likely that the relative~pricing policies of 

substitute goods may be particularly relevant to the 

allocation of resources:;' and that a comparison of these 
1 

policles may be possible .. It can be expected that a 

pricing policy allowing the price=marginal cost ratio of a 

good to conform more closely to those of its substitutes will 

promote a more efficient allocation of resources among the 

substitutes... It may be possible to consider this in the 

appl""'aisal of discriminatory practices; for example, ~n the 

Commission's report on cast 11"on soil pipe it is disclosed 

that several substi tute pr'oducts existed, made from copper 
2 

and plastic, among other materials., A comparison of the 

price~marginal cost ratios for cast iron pipe and the sub~ 

stitutes would have allowed an assessment of the di:r>ection 

of any misallocation, and a judgement of whether allocation 

within the Boil pipe market as a whole was improved or 

worsened by the price cuts in cast iron soil pipe., Beyond 

1.. The acceptability of this al"gmnent relies on the 
reasoning toward a "third best" presented by E .. Ja Mishan~ 
"Second Thoughts on Second Best", op .. cit", PP. 21tl-~216o 

2.. Rep~ - cast iron soii pipso po 10 



mentioning the existence of substitutes for cast iron soil 

pipes- the Commission gives no recognition to the existence 

of a general soil pipe market, distinct from that for cast 

iron pipe .. 
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It is apparent that the Commission does not consider 

the allocation of resources as such in the appraisal of 

discriminatory practices. It might be expected, howevex', 

that the effects of the practices on price flexibility 

would receive more of the Comm.issionts attention, being a 

much more obvious indication of the effects of the practices 

on performance.. True enough, in the cases of alleged pre~ 

datory pricing in the Edmonton cigarettes report and the cast 

iron soil pipe report, the Commission examines in some detail 

the price polieie s ppevail:i.ng in the markets concerned befor-e 

and after the practices were initiated, and concludes in both 

cases that the price cuts were perfectly fair competitive 

actions, in both cases reflecting the greater efficiency of 

the firm concerned relative to competitors" Howevep, these 

cases both involve general price reductions; where the cases 

involve selective price differ'entials for the same goodS' the 

Commission tends not to consider the possibility that 

selective price cuts may be preferable to no price cuts, 

which in a rigid oligopolistic situation is likely to be 

the alter-na ti VEl.. The tln~ee repol"ts dea11_ng with the sale 

of gasoline to retailers in Toronto may have disclosed just 

such a situation.. The major oil companies form a for>mldable 
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oligopoly, and it could be expected that prices to retailers 

would tend to be normally rigid., The practice of allowing 

discounts off tank-wagon price to independently-ovmed retail 

outlets is apparently a recognised pract:i.ce of the oil 

companies, and it may indeed represent a major source of 

price-flexibility in the market., The practice specifically 

does not involve general price reductions and so may be 

accepted without retaliation by the oil companies., No 

evidence on the general rigidity of prices in the market is 

presented by the CommisSion, although the conclusion is 

reached that such practices are detrimental: 

"It would appear that the discrimination in priceoOl> 
would be remedied by the discontinuance by 
Supertest of any difference in price in the sale of 
gasoline to the two campa ting dealers e In or-deJ:> to 
ensure this result the Commission recommends that a 
court order be sought 00. which would restrain 
Supertest from granting .,,,. to Bartel" Motors any 
price advantage not offered to Mr~ Rear16" 1 

The Commission does not consider the possibility that the 

"result ensured" might be the elimination of a major source 

of price flexibility in the marketo 

Interestingly enough, the Commission tacitly condones 

a form of geogl'aphic discrimination which appears to promote 

price C ompeti ti on in two of the l">eports c> In the report on 

the evapOl"ated milk market the Commission indicates that the 

CarnatIon company normally sold at a lower price in western 

1 .. Report - gasoline in T01"onto (Supertest), PPo 56t>5'7o 
A similar coDCl-usron is reached in the British American case $ 

R~ .., gasoline in Toronto (B"A.), po 32~ 
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Canada than the sum. of the price at the point of production 
1 

in Eastern Canada plus freight costs" Similarly, in the 

report on cast iron soil pipe, the Commission shows that a 

producer in British Columbia absorbed freight costs to 
2 

undersell the Alberta producers in their own territory., 

Neither of these practices was condemned by the Commission" 

Either because the Conmission considered them to be 

beneficial to price ,.pompetition, or more likely, because 

they were not recognised by the Commission to be possibly 

discriminatory, their effects were not discussed" In both 

reports the practices are revealed only in the general 

description of prevailing market conditions. 

The ability of discrimination to achieve otherwise 

impossible price flexibility is therefore not discussed by 

the Com.inission.. In fact the l"eports are concerned in each 

case with the "unfah'" concession granted to one buyer rather' 

than another, when the buyer is also not an individual but a 

firm, and the concession is felt likely to overrule personal 

ente1"prise as the determinant of business success" '1'he 

I'eason for condoning discrimination wpan it is the only 

source of price flexibility is that at least some consumers 

will receive the benefit, when the market structure prevents 

all consumers from benefiting., Naturally if there are middle'" 

men in this process, some of these receive perhaps unfair 

10 Report - evaporated milk, po 240 
2 t< B,epo£t . ." cast iron soil pipe, p .. 35. 
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competitive advantages" and others may even be forced out 

of' business.. The relative merits of the welfare of the 

consumers and businesses involved must be decided by value 

judgements, and these must in the final analysis govern any 

appraisal of restrictive practices.. In fact the CO~lission 

appears to accept a value judgement that discrimination 

harming competitors is to be condemned, regardless of the 

benefits' which might accrue to final consumers e The reports 

on sales of gasoline in Toronto show this most clearly: the 

discrimination is discussed purely in terms of its effects 

on competing retailers, without a single mention of final 

conswnerse In the Supertest case the evidence shows that 

the independent dealer gaining the.special discount passed 

on the benefit to consumers to the extent of taking a lowEn" 

percentage mark-up than did the competing dealer who did not 
1 

receive the discount o still the Commission condemned 

Supertestts practice of favouring one customer rather than 

another .. 

Again in case s concerning ge ographic di sCl'imina tion, 

some mention at least must be made of the relative weights 

to be attached to the welfal:'e of the different groups of 
) 

consumers D' In the evapo1"'ated milk case, Carnation's pI'icing 

policy favoured conswners in Western rather than Eastern 

Canada, yet the report considered the effect of the practice 

1", Rep~. - gasoline in Toronto (Supertest), p." 32 .. 
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only upon Carnation's competitors. 

In fact, in none of the reports does the Commission 

oven mention the effects of the practices involved on the 

final consumer~ The cases all deal with alleged discrimin-

ation among buyers who are firms and not individuals, and 

the Commission tends not to indicate even the final prices 
1 

to consumers. The "public interest" would naturally 

include an interest in the relative welfare of competing 

producers, but, though it is presumptuous to define this 

public interest~ it is doubtful that the interests of 

compet:i.ng producers should receive as much weight relative 

to the interests of the consruning public as is given by 

the Commiss·iol1o 

It becomes obvious therefore that the ConMission 

does not appraise discriminatory practices in terms of 

their effects on economic performance. Yet It has been 

shown that such an approach is possible. The effects on 

the allocation of resources would have to be examined by a 

consideration of the position of the firm in question 

relative to competitors~ and to other firms with which this 

firm conducts business~ at all levels of production and 

distributione The effects on the distribution of income 

would have to be examined by a consideration of favoured 

and disfavoUl:>ed individuals, as both producel"s and consumers 0 

1. Final prices are given exactly only in the 
gasoline reports. 

McMASTER UNIY..ERSILt L.1£:iKrurl: 
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Moreover the Commission must attempt to predict the 

resulting alternative policy in the event of prohibitton of 

the discl·imination.. The present chapter has indicated 

realistic aspects of performance which the Commission could 

have considered in the cases to date.. Unfortunately, the 

. reports fail significantly in the depth of evidence pre~ 

sented, and in sophistication of the analysis undertaken .. 

Thus if the Commission manifestly does not consider 

the effects of discl'iminatory practices on economic perfor~ 

mance, the question arises of the. nature of the criteria 

actually employed by the Commission in condemning or 

condoning practiceso 

The basic error in the Commission's appraisal of 

discriminatory practices lies in an implicit assumption 

that the public interest lies in the promotion of the letter 

of the law on such practiceso The law states that practices 
1 

which discriminate "against a competitor of the Put>chaser lt
, 

and discrimination "lessening competition or eliminating a 
2 

C ompeti tor,tt" are illegal" The Conll11ission cons iders it 

sufficient to show in the report that the·practices have had 

such an effect on the buyer's competitors, and thus that 

discrimination as prohibited by law has taken placee The 

Commission rejects any obligation to conside!" a wider 

public interest, and to consider the efi'ects of the pr'actices; 

-----------------------------------------, 

~ornbines Investi~tion Act" s. 33Ae (l}(a) .. 
IbId7~ s~33Ao~)\b} and {cjo 



the rep01-.ts merely attempt to prove or disprove the 

existence of discrimination as described in the Acto 

The f'ollowing tVlO quota ti ons provide dI>ama tic example s 

f'rom two of' the reports: 

"In the opinion of' the Commission the maintenance 
of a price differential of this character must be 
regarded as a form of discrimination on the part 
of Supertest against Mr. Hearl. 1t I 

102 

and "It is the opinion of the Commission that the fact 
that temporary allowances were not granted by 
Texaco to Mr. Edmunds in the periods mentioned in 
the 8ta tement of Evidence did not fOl'm paI>t of a 
practice of discI'iminating on the part of Texacoo ff 2 

These statements appear not, as may be expected, as part of 

the introduction to an appraisal of the cases, but as the 

very last sentences in the conclusion of their respective 

reportsJ The CommiSSion is obviously attempting to merely 

prove or disprove the existence of discrimination, and 

condemning or condoning practices purely on this basis .. 

To this end, the Commission is prepared to consider 

only the practices which are named in the allegations: 

"The allegations made·by the Director relate only 
to the differences in prices on sales of gasoline 
by Texaco ;io arising out of the granting of 
temporary allowances lt

e 3 

The Commission therefore did not draw conclusions relating 

to the pel'manent discount granted to the independently~ 

owned outlet. Similarly in the report dealing with 

-------------------------------
10 Report - gasoline in Torontb (Supertest), p. 56 .. 
2$ Report ~ gasoline in Toronto (Texaco), po 270 
30 IEra:-= 
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cigal~et;tes and confectionery in Edmonton, the Comm.ission 

concluded that the case did not involve predatory pricing, 

and then stated: 

U'I'he conclusions which the Commission has reached 
w.1.th respect to the allegations of unreasonably 
low prices makes it unnecessary to attempt to 
arrive at definite conclusions as to the effects 
which have been produced by the prevailing 
competitive prices or which may be expected to be 
produced, because the essence of the allegation 
.1.s in the charge of unreasonably 10VI prices If 0 1 

The Conwission even follows the law to the extent 

of attempting interpretations of obscure clauses in the 

Acto The I>eport on cast iron soil pipe finds the 

Commission attempting to decide whether the production 

involved constitutes "a 'class or species of business' 

within the mean:i.ng of section 2(1')' of the Combines 
2 

Investigation Act"; while in the report on Mary Maxim 

knitting wools the Commission probes the meaning of 
3 

"available to competitors" within the Acto 

This obsession with the law may be a consequence of 

the tX'aining of the personnel, of the Conmdssion, as 

suggested in Chapter 4G It may be the case that the personnel 

are not themselves able to conduct an appraisal of 

discriminatol"'Y practices when defined as in Chapter 3, and 

in terms of economic perfol"'mance rather than of status 

accol"'ding to law.. However, the law is reasonably explicit 

p. 60 0 

1" R£~t ~ cigarettes and confectionery in Edmonton, 

20 Report .. ~ cast iron solI pipe, pp. 73~74 .. 
30 ~ ~ Miss Mary r.raxj,m~ p.,'- 32 e, . 



when it states~ 

ft ••• such report shall review the evidence and 
material, appraise the effect on the public 
interest of arrangements and practices disclosed 
in the evidence, and contain recommendations as 
to the application of remedies provided in this 
Act or other remedieso" 1 

Given such a legislative provision, for the Con~ission to 

consider only the legality or illegality of discriminatory 

practices is inexcusable. 

1.. Combines Investigation Act, s019 .. (1)0-
---------------'"----------
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Conclusion. 

The legislative prohibition of discriminatoI'Y trade 

practices in Canada appears to be extremely uncompromising, 

yet the ei'.fects of such pl~actices upon econom:i.c performance 

are far from certaino Sections 33Ao and 33Bo of the 

Combines Investigation Act essentially prohibit discrimination 

in similar sales to competing buyers; geographic discl"imination 

lessening competition; and predatory pricing lessening 

competition.. These practices may take a great variety of 

forms, however, and may opay·ate in widely differing market 

structux'0S,. therefoY'e the various practices can be expected 

to affect the allocation of resources and the dist!~ibut1.on 

of income in differ>ent ways.. Most importantly, the practices 

may only be meaningfully evaluated when compared to the 

practicable alternatives.. '11h11S without an analysis of' 

individual cases j.t is impossible to detel'mine whether a 

particular pr'actice is to be condemned" 

The Restrictive Tl:'ade Practices Commission exists 

in Canada specifically to perform an analySis of individual 

cases of alleged bI'eaches of the combines legislation.. The 

prescribed function of the Commission is unique in the 

history of Cana.dian combines administration, in that in its 

appraisal of restrictive practices the Commission is not 

required to eVGn suggest whether an offence has been committed: 



"We conslder that the Report has important 
functions other than that of furnishing a 
preliminary verdict as to whether or not 
the accused shall be prosecuted,,11 1 
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Instead the Commission is directed to consider and explain 

whether practices operate to the benefit or' the detl"'iment of 

of the public interest.. To further this end" the Commission 

is empowered to employ expert a.ssistance, and to obtain 

any ev:i.dence which it considers pertinent .. 

The Commission's reports on discriminatory practices, 

howevel", tend to be as lacking in analysis in terms of 

economic performance as their fOJ:'mat is in popula):, appeal .. 

If it is recognised that the public interest lies in the 

achievement of cel'>tain aims of allocation of resources a:nd 

distl>ibution of inc orne $ then it is in terms of the effects 

on these that restrictive practices must be considered.. In 

the reports dealing with discriminatoJ'Y practices, to merely 

attempt to deter'mine whether the practices alleged by the 

Director to be illegal in fact are illegal within the Act 

is in direct contradiction to the Commission's terms of 

reference.. The reason for dividing the functions of 

investigation and appraisal of restrictive practices in 

1952 was precisely to remove from the appraisal its 

emphasis on the legal status of practices, and to set up an 
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objective appraising agency removed fronl the procedure of 

prosecution of practicesG Certainly in its appraisal of 

discriminatory practices the Commission has denied much of 

its responsibility to that aimo As long as the public 

interest is unconditionally equated with enforcement of the 

lawt the reports cannot be other than a stage in prosecutiona 



1 
Nu.rnber and date 
~repor't() 

I .. May 1, 1953. 

2 .. May 28, 1953 

46 Feb., 16., 19546 

50 Mar., 10.1' 1954., 

6. Oote 25, 1954$ 

7" liIov(\ 5, 1954 .. 

'8" Nov" 22, 1954 .. 

9. Mar .. 28, 19550 

10 0 May 16, 1955<> 

APPENDIX (A) • 

2 
Title of repor't. 

Soap products, 
Montreal districto 

Retail hardware dealers 
North Bay, Ontario .. 

Certain household 
goods, Chicoutimi= 
Lake- Stio J'ohn, Quebec 

Distribution and sale 
of gasoline$ Vancouvero 

China and 
earthenware 

l'fJV. Setsjl 
Tor'onto.; 

Wire fencing .. 

Distribution and sale 
of coal, TiL~ins
Schummachex' area" 

LOBs-leader sellinge 

Distribution and 
sale of beel"" 

Asphalt and tar 
roofingso 

Advertising plan of 
household applianceso 

All2,ged. 
offence .. 
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Resale price 
maintenance 0 

Price 
disorimination~ 

Resale price 
maintenance 0 

Combination!} 

Resale price 
maintenance II 

ResalepI'ice 
maintenance .. 

Combination" 

Combination 0 

General inquiry .. 

Mergero 

Combination .. 

Resale pI'ice 
maintenanC0 0 



13. Dec .. 12, 1955 .. 

14. Jan .. 9, 19560 

15. Mar .. 5; 1956 .. 

16. June 20, 1956 .. 

170 Nov. 1, 1956 .. 

lB. Jan .. 7, 1957 .. 

19. July 24, 1957. 

20" flrar" 31, 1958. 

21 .. May 14, 195Bo 

220 July 3, 1958., 

256 (R~T.PoC" 1) 
Feb .. 3, 1959 .. 

26 .. (R"T"PoCo 2) 
May 1, 1959., 

27., (R .. ToP" C.. 3) 
May 19, 1959 .. 

2B o' (R"ToP .. C. h) 
Feb" 3, 1960 .. 

29" (RoT .. PeC o 5) 
Feb .. 25, 1960 .. 

Transmission and 
conveyor equipment. 

Winnipeg Coal .. 

Quilted goods .. 

Boxboard grades .. 
of paperboard. 

Flue-cured tobacco 

sugar, Western Canada" 

Metal culverts .. 

Pulpwood, Eastern 
Canada" 

Yeast .. 

Production, distribution 
and sale of zinc oxide" 

Cigarettes BYld 
confectionery, Edmonton" 

Discriminatory 
pricing practices in 
the grocery trade., 

Ammuni t:i.on .. 

Electrical construction 
materials .. 

Surgical rubber 
gloves, etc .. 

Sugar, 
EasteI'n Canada., 

Ga.soline, 
Toronto area., 
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Combination~ 

Combination., 

Combination " 

C ombina ti on. 

Combination .. 

Mergero 

Combination .. 

Combination. 

Combination, merger~ 
monopoly ~ p):ice 
discrimination~ and 
predatol'y p:r'icing. 

Predatory pricing. 

Genex'al 
inquiry., 

Monopoly" 

Combination" 

Resale pr'ice 
maintenance., 

Combination .. 

Resale price 
maintenance .. 
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30. (R "T .. P.C" 6) Speciality bags. Combination. 
Mal". II, 1960e 

310 (R.T.P oC .. 71 Automobile General 
May 16, 1960. insurance. inquiry. 

32. (RoT .. P.C .. 8) Coal, C ombina ti on 0 

July 26, 1960 .. Sault Ste ... Marie. 

33. (R.T.P.C D 9) Newspapers, Merger. 
Auge 16, 1960. Vancouver. 

340 (R .. T op .C. 10) Transparent Combination. 
Dec. 6, 1960. packaging products .. 

35. {R .. T .. P" C c II} Belts .. Combination .. 
Dec .. 16, 19600 

36. (R .. T .. P.C. 12) Gasoline, Price 
Apr .. 28, 1961 .. Toronto, (Texaco) .. di scrimina ti on 0 

37¢c (R .. To P.C 0 13) Gasoline, Price 
Apr .. 11, 1961 .. Toronto, (Supertest). discrimination. 

38. (R. T .. P .. c" 14) Gasoline, Price 
Apr. 12,9 19610 TOl"'ont0,v (BoA~)c discrimination .. 

39. (R. To P .. C ~ 15) Cameras {arrow} • Resale price 
July 12, 1961 .. maintenance .. 

!~Oo (R"ToP.C" 16) Me a t~pacldng .. Merger. 
Aug .. 3, 1961. 

41& (R. To p .. c" 17) Camex'as (Garlick) .. Resale p1"ice 
Oct .. 13, 19610 maintenance .. 

420 (R" T. P" c" 18) Automobile oils General 
Mar" 23, 19620 and access orie s .. inquiry. 

43. (Reo T. P oC" 19) Paperboard shipping Combination 
Auge 2, 1962 .. c ontainel"'s .. and mergers. 

~o (R "ToP .. c .. 20) AcquiSition of shares ~ Merger .. 
Aug .. 2, 19620 paper companies" 

450 (RoT. p.C e 21) The acquisition of Mergero 
Aug .. 2, 1962e Wilson Boxes, Ltd .. by 

Bathurst Power and 
Paper Co .. , Ltd.,,, 
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46. (R.T. P ,C ~ 22j Evaporated Milk. Price 
Aug 0 28, 1962. discrimination. 

47. (R.T.P.C. 23) Electric Appliances Resale pl"ice ~ 

Oct. 4$1 19~2" (Sunbeam) • maintenance. 

48. (R • T "P • G.. 24) Drugs., General 
Jan. 24, 1963. enquh'y 

49~ (R. T. P oC .. 25) Tenders for sewers etco Combination .. 
Dec. 16, 1963. Town of Duvernay. 

50 .. (R .. T .. P .. C. 26) Heating supplies, Combination .. 
Feb. 7, 19640 Montreal. 

5Ic. (Ra T.P "C .. 27) Newspapers, . Monopoly" 
Feb" 26, 1964. SudbUl~y. 

52. (RoT~P.Co 28) Plumbing supplies. Combination. 
June 24, 1964 .. 

530 (R. To P.C" 29) Tenders for road Combination. 
July 13, 196~.~ surfacing. 

54. (R. T. P eC. 3°L Ottawa milk" Combination and 
Sept. 2, 196 " predatory pricingo 

55. (Ro T.P.C .. 31) Pencils .. Combination. 
S'ept .. 23, 1964. 

56. (R 0 T" P. C .. 32) Propane. Combinatlon 9 
Feb .. 18, 1965" monopoly, merger" 

570 (R.T .. P ~ c .. 33) Acquisition of a Merger, 
Mar. 30, 1965. newspaper company in monopoly. 

Fort William. 

58. (R .. T .. P .. c.. 3~) Shipping Conferences. Combinationo 
June 17, 19 5. 

5961 (R .. T .. P.C .. 35) street paving Combination. 
Aug .. 25, 19650 tenders 9 Hull .. 

60 0 (R .. T .. P .. c.. 36) John st .. pumping Combination" 
Nov. 29, 1965. station contract 

Toronto" 

61.. (R .. T .. P .. C .. 37) Pesticides .. C ombina ti on, resale 
Deco 30, 19650 price maintenance. 



62. (R • T • P G C 0 38) 
Marc> 8, 1966. 

63 .. (R " T • P. C • 39) 
Mar. 24, 1966" 

(R • TQ P. c. 40) 
June 27, 1966. 

(R Q T e P 8 c. 41 ) 
Novo 30, 19660 

66. (RoT.P.C" 42) 
Febo 17, 1967 .. 

67 I> (R <I T 0 Fe c" 4-3)· 
July 11, 19670 

68 t (R.TeP.C o 41.) 
Oct .. 10, 1967., 

69. (R"T.P$C" L~5) 
Apr" 1, 1968. 

70.. (R" T " P " C.. _ LL6 ) 
May 9, 1968 0 

Pricing Practices of 
Miss Mary Maxim Ltd., 

Pricing of ready
mixed concrete, 
Windsor .. 

Gasoline consignment 
plans 

Phosphorous products 
and sodium chlorate 
indus tr ie s " 

ISpecials' in eggs, 
Kingston .. 

Glued~lamina.ted 
timbers" 

cast iron soil 
pipe. 

Corning glasswareo 

Dairy products" 
Montreal. 

112 

Pric~ discrimination, 
resale price 
maintenance" 

Combination .. 

Resale price 
maintenance .. 

Monopoly!> 
Merger. 

Resa.le price 
maintenance «> 

Combination" 

Monopoly, merger, 
price discriminatione 

Resale price 
maintenance" 

Combination" 

1.. The numbering of the reports from 1 to 70 is unofficial, 
but chronological, and the reports are referred to by 
these numbers in the above text .. 

2. The titles are abbreviated, using the Commission's own 
abbreviations where these exist.. . 
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APPENDIX (B) 0 

_ Commissioner Reports during 
term of office. 

C. Rhodes Smith, Q"C., M.A .. , LL .. B., 
B~C.L~; Chairman 1952 to 1962. 

Guy Favreau, Q. C., B.A., LL, .. B.; 
Member' 1952-55. 

A.So Whiteley, B.A., M.A.; 
Member 1952=02, 1967 to present. 

c 

Guy Roberge, Q.C., B~A~, LL.Le; 
Member 1955~57. 

Pierre Carignon, Q~C., BoA., LL.L; 
Member 1960=64. 

ReS. MacLellan, BoA~, LL.B.; 
Chairman 1963 to present. -

WeD ;R 0 El d on, A .. M " Ph t> D .. ; 
Member 1963-67& 

L.A. Couture Q.Co; Vice= 
chairman 1964 to present. 

No's 12, 13, 
15-18 .. 

No's 34=520 
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