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CHAPTER I.
~  QANADA AT CONFEDERATION.

The Constitution of Canada was designed to be
"similaf in prihoiple to that of The United Kinedom“,
and 1t unqueauionably fulfills that design in 1ts
Lundamsntala. Wr. Dicey‘s éreat div131on of uhe
OOPSblbdthﬁ of Greab Brltaln into the "Law® and
"Oustom® of the Conetltutiog applies egqually well
to that of Oamada; ﬁence, the dévelopment or éhénge
that has‘aeafued sinee Confederation can be exémined
in tﬁasa two branches. Changs in the Law gf_ihe
Gonstitutiém must have been by Statuta, by judiéial'
decisian; or by'soms m&ﬁdate having the foree of a
statute. Change in the Gﬁgtom must have eomé'bf'
alteration in pradéiee. -

The Qustom of the Qonstitutlon of (Canada doss not

. - - Y
bezin in 1887 as the Las of the Constitution does. The

Qustom of the Constitution of Cénada inciudes all tier
constitutional precedents and principles which tﬁe
English constitutlon had erectsd up to 1867 in the
operation of tléae same fundamentsals, whcelh the two
ByStems have in comméq;and to this is added Oépédian
constitutional practice and preceddnt éince that date.

The ILaw of the Constitution of Canada is found in -

the British North America Acts of 1867, 1871, 187Y5, 1886

and 1907, in the commissions and instructions issusd to
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each Governor-QGeneral, in Orders-in-Couneil of the Imperial
Governiment and of the Dominion Government having the force
of law in Canads, in stétutss enacted By the Imper131 
Parliamen% which apply either expressly or by neeessary
intendment tﬂ the Dominlon, 1in statutes enasted by the

Dominion Parliament within the Jurisdioplon conferred on it,,

and, finally in statutes enacted by the provineial leglslatures

in so far as they affect the provincial constitutions,
Thﬁt is the field of research of thils essay.  The
starting-point is Canada's position in 186?;

- At that date Canads was composed of the four provinces
of Ontario, Quebec, New Brunswick and FWova Scotia. On tha
South The United States extended the full length of its
border. Prince E&%ard Island and HWewfoundland were
distinct British colonles. TForth of Quebec and,Ontarié
was. an unsettled énd unorganized district. West of the
Great Lakes as far as the Roek7Meuﬂtains was a country of
which li{tle was known,>owaeﬁ by and ruled by the gread
Hudsont's Bay trading Company. West of the Roek7Msuntaina
was the ccleny of British Columbia.

| The Dominlon was in every sense 's colony in status.
Its loeal affairs were the subject of the waichful care
of the @Golonial Office, which did not hesitate to direst
them 1n the proper chénnals if they seemed to err, The
Chief Bxecutive was & Governor-Gemeral whose instructions
authorized him in general to act upon the advies of his
responsible ministers,~unless he thought 1t better to do

otherwise. The colony had no rights or influence in the
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P | direction of its external affairs. Its-defanoe by land

;5 , snd sea was provided by the Mother country.

35" On the other hapd,_the.bominion began the period with

ég - & good organization, federal, local and muniecipal, f;r

igil % . ihe adminlstration of its own affairs. it_had been

Q&f : endowed with a fairlv large measure of fiscal independeaee,'

;g;f? in that 1% had the right to frame its own - trade policy and

custons duties, it had been granted control. of. the Post~
0ffice. and of its curréncy system. Theforganization of
the maahinery for the administration of Justics waa'also

fairly complets.




CHAPTER II.

EXTENSION OF BOUNDARIES.

The,.first House of Commons constituted under the nes
chartef héd scarcely besn convened before the awbition. of
the unlon to extend itself from ocean to ocean was sxpressed.
On Daeamber 4, 1867, +the Hon, William McDougail moved a
resolution in the House, declarlng that "It would promote
the prosperity of the (Oanadian people and conduce to the
advantage of the Bmplire, if the Dominion of Canadas wers
extended Weatward to the shores of the Pacific Ocean”.

The result of this resolution Wwas the negotiatlon with the
Imperisl anthorities for the surrender of the rizhis of

Thé Hudson'a Bay COompany in these lands and for the union

of Ruperi's Land and the Horth-West Terriroties with the
Domiﬂ;an. The extingulshment of the proprietary rizhts of
theAOSmpany was aécomplished by purchase negotiated bythe
Home Government. - An Imperial enactimsat known as "The
Rupert’s Land Act, 1868, (1?'empowered Her Majesty to
acoept the surrénder of the rizhts of the Hudson's Bay
Company on terms to be agresd upon, "subjsct to the approval
" of Her Majesty-in-Council ef the terms Lo be proposed dy
the Dominion Parlisment for the admission of Rupert's TLand?,
and to declare Rupert's Land a part of the Dominion of
Canada for legilslative purposes.

The negotiations completed, this Act was succeeded by
an Imperial Order-in-Qouncil dated 23rd June, 1870,(3) .Jwnich
admitted Rupertts Land and the ¥orth-West Terrirotires to the

Union and declared the Parliament of Canada to have full power
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to legialate for the future wel%fare and good govermment of

the Vorth-West Territories. Mr. Clement notes in this
connection that the legislative power in the ﬂorth—ﬂest
Territor%gs was conferred by this Order—in-Council operating

as an Imperial Act by virtue of Bection lés.of the British
Horth Amsrica Act, 1867, waile as to Rupert's Land, Jegisla—-
tive suthorlty was conferred by the Rupert's Land Act, 1868(3).
This distinetion was obliterated by the Tmperisl Brithsh Forth
Amerlea Act, 1871,(4), when full legzislative power over all

the territories, not includsed in the boundaries of any province,
wa8 conferred on the Dominion of Canada.

Bven before the issue of the Imperial Order-in-Oounci.l
the Dominion Parliament passed an Act ia 1869 called, "An
Act &for the Temporary Government of Rupertts Léhd»aﬁd the
Torth-¥est Territoriss when united with Canadan.(B) This
Act conferred executive control and restricted legislative
anthority on a Lieutanant-Goverﬁor, dnd hominated @oﬁneil.

This Act has been .éupereeded by cother provisions for this
goveramént. .

The next étap was the crestlon of the new Provincs
of Manitbba.from a part of the North—-West Territories. The
Dominion Act of 1870, called "The Manitoba Actn, (8), definsd
the boundaries and constlitution of the Province, makinz it
simlilar in form to that of the other provineces, with the
excepitlon that all QOrown lands weore reserved to the Dominien.
A Lieutenant-Governor, Lezislative Council and Legislative

Assembly were providsd for. Four represenatives in ths House
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of Qommons and two mem@ers in the Senate wefé g}lotted a8
Faderal represeﬁtétioﬁ ia the first instance, Buch repré~
sentation to 58 readjusted from time +to time in accordancs
with the provisions of the British North America Act, 186%.
This Act wagpto come into foreé "on, from and after the day
upon which the Queea shall, by Order—-in-Council in that ‘
behalf, admib Rupertfs Tand and the Worth-West Territories
into ﬁﬁe Dominion of Canada" (7),

The valldity ef sueh an enactment was highly doubtful

under the terms of the British Worth America Act, 1867, and

for greater security an amendment to the latter Act was

passed by the Imperial Parli&mént on address from the Senate

snd Houss of (ommons. This Act was called The Britiéh.
North Americs Act, 1871, (8), It validated the Manitoba

fict and the Act respecting the Government of Rupart‘é Land

and iha North-West Territories; provided for the aﬁthority

of the Dominion te erect new provihdes from any part of the

territory not already incoporated in o Provinea for the’

power to alter the bounddrles of provinces with the consent

of their 1egislatures; and that =& provineial constitution,
when once granted by the Dominien, oould not bﬁ a1tefed'by
the Dominion Parliament, such suthority to become at onee
vested in the provineisl legislature so created._

It is interesting 10 note the fact that ever since this
Act, the Dominion Parliament has had authority to 1egislaﬁe
for the North-West Territories as fully as a colonlal legisla-
ture may, and in respect of this territory, the powers of
both local and faderal jurisdiction are vested in the Dominion

Parliament. It is trus that large powsrs of self-goverament
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have been from time to time granted the peopls of the
Territories, but these powsrs are only delegated,_and may
be revoked by the same aunthority which conferred them.
Hereln the Territories differ essentially from the Provinces,
whose authority when once erected has bsen held %o bé a8
plenary and as ample within its own sphere as 1s that of the
Dominion Parliament in its federal capaeity.(v)
In January of 1871, the Legislature of British Oolumbis -
#hich was prior to this time s distinet Orown colony - passed
resolutions approving a union with the Dominion upon certain
conditvions, and the address presented in puréqénee of fha%
résolution was appro#ed by the House of Commons and Senate
of Canada, and forwarded by them to Her Majesiy-in Council.
An Imperial Order-in-Council, dated 16th May 1871 (10),
was issued in pursuance of 8ection 146 of the British HWorth
America @c%t, 1867, . This Order-in—-Council, after
reciting the circumatances of the addresses and thelr approval
enaetéd_that - ﬁfrom and after the 20th day of Jul&, 1871,
the said Colony of British Columbia shall be admitted into
and become & part of the Dominion of Canada." |

o altafation of ths Prgvinciai constlitution ﬁaa made
by Imperia}-éet‘ay_phe time of unioa. The Legislativs
Assembly, alrsady consitituted in the Province, made provision
for its own constitution, and practically the only smendment
necessary abt the union was the appointment of the Lisutenant~
Gevernoxr by the Federal authorities instead of by the Imperial
Government.

Sectlion 146 of the British Forth America Act, 1867, had

anticipated the entry of Prince Edward Island into the Union,

and its suthority was Iinvoked in 1873, On July lst of
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that year the Island was formally admitied,on address from
thetfrovlﬁeial Legisl&turefandfthé Domiﬁion'Parliamént,by a
an Imperlial Order-in-Qouncil dated 26th June, 1873,  )mme

reppeaantation of Princé Edﬁard félandziﬂ tha:Senate and House 

of Oammons had already bnen provided for IN THE Brltisn ﬂorth

Amerlea Act 180? Bection 147‘ - The prov1neia1 constltutiom :

of Prinee Edward Island was already complete.'

Dominien 1aglslatlon in 1875 amended and consolidated the‘

R

. ;...

'Terrltoriesd + Thé Kbrth—West Terrltories Aet, 1875, (13)

} .
ﬂhich was to apply to "the Territeries formerly known as

2

Rupart's Land and the North-ﬁest Terrltorles, w1th the'

'exception of sueh Dortions thereof as form the PrOVanB of

Manitoba and tne Districtrof Keewatin", previdad for thel

Lirﬁt resident Lieutenant—ﬁovernor, and . undar 1t the llrﬂt

. . .
e b g a"

1egislaﬁlve sessien ingtﬁe Territorles Was hsld.u This Act

‘,vvi

PE i o
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'La Geuncil of'not more than ten persons and not less than five;

Ty

to be nominated by the Governor—General—in—Oounc11. ' Legislaiive

powers were delevated to this Lieutenant~eovernor%in~council

in a limited range of subjeous.

Dre#ious 1eglslation asvte the constltutﬁon OL the North-West>5

.ifhe.Dlstrlct of Keewatin (14){” sz was to 59 a831sted by ,ﬂr

The Horth-West Terrltories Act 1875 had been 1n force only

8ix months when it was revised by another Dominlon Statute
entitled "An At to amend the North-West Territories Aetn(15)

Hereby the section which defined the legiélative pbwars of the
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Lieutenant—Governorfin-councilfwas repealéd, and thosé.powera
were-declared to'be“sﬁeh‘as should from time to timé;ﬁe

aonferred on the Lsolelature by Order-in—Oouncil, providad

always that such powers might at no time exceed thosa eonferred
-on the several provinees by'Section 92. of “the British North
American Actf‘1867. ; ‘In pursuance of this enactment,'an Order--’;
in-Council dated llth of May, 18?7, was promulgated which
enumerated - the subgects of legislative oem@etancs to _ the.
Territories.. " These were, generally, those af B, pur&’y loaal

and private nature.f j;ﬁ} : ypt-'v]' : S 3.9;'
(16)

The FNorth-West: Terrltories Act 1880, which follnwad
merely amended and eonsolidated pravious'Acts;

At the requsst of the Parliament of Canada, anfimperial
Order-in-Gouncil was Lesued, dated July 3lsty ,188(5 ”w.nioh« :
declared that all the Brltlsh possessions in North Americs, -
other than Newfoundland 1%3 dependenoies, should be ineluded  .'§
in the Dominion of Canada. slnca this rioht of the crown to
altser the beundaries of a coleny by preelamation had been the ijg?

subject of much discussien as to its validity, an Aot waa 1atar

‘passed znewn as ?he Goionial Boundaries Act 1895, whfch
eanfirmad unis right 1n the Oorwn and was made retroaatlve 1n
confirming all acts of the Crown in that behalﬁ farmerly Hgﬁw*

performed o Thas wa& the Order—in—Oouncll of 1880 validated.
On the Bth-cf May, 1aaziag; Qrdsr—in~ggungil was ;asued
whicgh constituted Saskatehewaﬁ,_Alberta aﬁd Aéainibaia, with .
boundaries therein defined, as ﬁrcvisional Distpéﬁts for the
purposse of administzation. The Dominion then passed the
-North-%est Territories Representation Act, 1886, which

divided the provisional districts into elestoral diétriets,

FEOG L



o
p=a

3§1§ i: sending four members to ths House of Oommons (17). ' The

;;%5 @ validity of this ehactment being in gravs doubt, thefDominieﬁ -
agaln solvad its di#fieulty by appeal to the Imperial Parlia~
manb. The nscessary amendment to the British Horth'ﬁmerica

§ Act was thersupon fortheoming, called The British North Ameriea
i{ Aet, 1886, (18) *igé It validated tha Dominion Aut above

referred- tO (19)fL"nd authorizsd the Parlisment of Oanada

ﬁ_from tlme to tim ?tb make provision for'the repreaentation of
any Territories whiéh are not included in any provinee.

In 1888 (301 a Leulslatlve Assnmbly’o; twenty—two mambars
raplaced the old Council _5 Three judges were to sit 1n thia -
] agsembly as experts, to Join in the debates and adfisa, but not‘ ‘
f to vote.  In 1891(%}) additional powers were éoneédﬂd to %héliv |
;; legislatufs.‘ In 1897 (“2) a8 reaponsible Iagialzxixa Exeeutive
; Council was formed.‘? In 1898 (23) and in ‘1900(24) legisla~ fi’

; tion resulted inia”quaSL—previncial eonstitntien. In«1905

the two prov1nces offAlbarta and Saskatchewan were ereeted

g out -of the North—West Tsrritories,'with full’ proviﬁoial rl*hus A

h~t theacontrol of the Grewn 1ands therein

.5‘ 1

and powars, aava'

3 remained vasted in the Orewniin the Dominlon Parl*ament (35)

At the same t me;a raviaion was made ef ths cons»1tution '
ik of what- remained of‘the Eorth—ﬁest Tsrritories.(zs) ‘ This Aet
; 1s now ineorpora»e@ In the Revised Statutes of 1906 as |

8 Chapter 62, ani‘fogis the §rssen£ chafter of the local gavern~”
%;ment = of the Terriﬁbriés; . The chiéf axecdtiva>dfficer is
}l“;;%'now called The Oéﬁmiééioﬁér 6f’the!§0rth~ﬁest Territories.

: ?.Hs is assisted by a Counoil not exeeeding in number four porsons,

{. i nominated by the Governor—in-Oouneil. Their leglslative




J§ powers are sueh as are from time: to time desicnaued b& the
Governor-in—couneil.\: o | o

8t1i11 another distriet was earved out of the North—West
Territorien in 1898. ': This new porbion W8 designated 28 the ;
Yukon Territory.‘ . its boundaries and constitution are ‘

| defined by The Yukon Aot (37) of that year. " From 1898 till

1909 the"ﬂommissioner of the Yukon Territory" and a Oouncil of -

q I ;

' not more than eleven memhers, five of whom were elective and

SR Sy

tha remainder appointed by the Govsrnor—Gnneral made up ths'f

‘ . ' ) . 4 ,

L loeal lagislature anﬂ executive.“ On lst May, 1909 the AGu

to Amend this Yukon Aot, nassed in 1908 (88) came into foree. .

It substituted for the former Council, a purely slective

;i council of ten members, electad to represent electoral distriets _

to be named and defined by the Oommissioner—in—Counail. The
i council mo elected was to hold office ior three years, subject
to bm119 sooner dissolved by the COmmisaioner.. o

A i 3."—3,-..
The bcundaries of ths individual provinces have been

,t‘!) i Fg!

- altered from time to time since erectian.;. Power to effect S

A la.}«

| this ehange waa canferred upon the Dominion Parliament by the*_?35

: p#iblsh North Ameriea Aat 1871 (29), ﬁuch ehange to?bé subjeat

,Wn everv caae to the conssnt of the province Qr provinees

.g e g F

i ooncarned o In particular, the delinea+ion of boundarl

oceasisned 8 very bitter dispute hetween Onaarie, Manitoba aﬁd
the Dominion buu Sinee this dispute derives much of ita |
intensity and acrimonyAfrom the political differsnees of the

g disputantas, rathsr than frcom the divergengeﬁéf conatitutional

(30)

opinions entertained, only passing reference need be

”i made to it herse. The original dispute was arbitrated dut

i.-'

e

e s N
« 2

-,,the award of the arbltrators was not accepted. In the final



sdjudieatlon of the Privy Gouncii'in 1884 1t was declared

that such an award was not 'per se' effective to.alter the
boundarles of a provinee,. but the terms of the awardvhaving
been found to be substantially correct, Imperial legislation'»
was recommended to'aﬁfo£ce:them.‘ "'Aceordiﬁgly, on address ;:

from tﬁe'Parliament'df}canada; an Imperial’Aet (31) déterminé&" -

Ty

the boundarles 1n acﬁordance WTth the award.
The beundariea of On+ario and Manltoba were extendeﬁ by

oonourfent Dominien.and prov1ncia1 1evlslatlon in 1918 (53).-

S

The Quebec boundarlestwera altered by concurrent 1egislatien

in 1898 (55), and agaln in 1912 (34)
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OHAPTER III.

MODIFICATION OF FINANCIAL' TERMS OF UNION.

8inee COonfedsration there have bsen constitutlonal diffieunl-
tles ¢f another kind that have eaused no 1llttls local.
dissatisfasction, and made readjustments of‘thék_tqrms‘of union

necs ssary. v,:'fThese;diffieultiea arose in eonnection'with

the finanecial terms of unlon aa orlglnally agreed upon.

By the terma of unian as set aut ln sections‘loz to 126

Nar
:

of the Brithsh ~North America Ac% 1867 (1) the public debts

.

of the provineseas itc be assumsd by thse Dominlon were as

follows: — The Canada's, $6 »500,000.;3 TXeva Scotia, 8, 000 000.,
New Brunswick, $7,000,000. If the debt of any provinee N
Was less than the amount so allowed, the Dominio{ was to
pay to that province intéreat ét\tns ratslof fiva{ggr,cent.A
on the amount of suchidefieiency., ~Then yearly subsidies

Jere to be paid to the provxnees as follows- Ontagio,

'

$80,000.; Quebeo, $70,000.; Wova Seotia; $eo 000. % and o
¥es Brunswick, $50,000. To. each 6f These ameunts |

Jas to be added. an, amount equal to elvhty eenbs per head

r

of the populationhasTascerta;nad,at each pgsaa@ing‘censua,kﬁ¢f

S . by od

with $320,000 as the maximum for Nova Beotls and New Brqu;,f'
wiék. New Brunswick was to recaive an a&diﬁionalrannugl“
allowance of $63,000. for a period of ﬁen years. _

There was immediate dissatlsfaction with theée terms
which expressed itself as soon as the Act was passe@.
Nova 8cotia was particularly indignant at what it considered

very unfair ireatmsnt, and feeling in this regard was greatly

azgravated by political animus aroused by the methods used




10 CArry Cbnfederémion in the local-legislature. _ Thér
demand for secession ffem'ﬁhe Unio£>becamé"€sry stronv
Mr. Joseph Hows #as despatched to London to demand tha
denunclation of the union, and th situation for the

young confednration Was verj acuta._ Er. Tupuer was

"' delegated by thse Dominlon Government to present its case

to the Imgerlal authorities.(z) '_f Th° result of uhe

negotiations which ensued in London between Dr. Tupper,‘

Mr. Howse and the Celoniil Offlce, was that be ter financlal o

1

terms werse affarad to Hova Bcotla by wav of eomprcmise;'
Aftar further arrsspondence between Slr John A. Macdonald and

Mr. Howe, the ﬁov& Scotla demands for sesession wera-medlfied,

and an agreement come to which 7a3 anproésd<by Imperial Order—

in-0Oouncil dated January 25th 1869. Tn nursuanee thereof,
taa Parliament of Carada passed an Act whian was assented to

Juns PBnd 1869, called “An Acu raspeefing Nova Scotia“ (5)
.- ﬁ::i_»
This Aot, reoiting that "it ia Just and axuedient to add te

P \i A

the sums. payable to ths ?rev1nea of Hova Scotia under the

Brltlsh North Ameriea Aot 1867 " provided ghat the provineial

dsbt to be alloﬂed Hova Scetla, and 1n reapeet of whieh interest

was to be “aid by the Dominlen, Bhould.be $9, 186 ?56. inatead
of 88, 000, ,000. as provided in tha Brltish North Amerlea Act

#1867, (4) " Purther thdt an eztraordinary annual grant

should be made te the province of %82 698. for a period of
ten years from 1lst July, 186?. The laat seotion expreased
that the said wrants and provislons were made in full settle-
ment of ull demands on the Domiaion by the Provines of Fova

Bcotia,

1
gy
|
!
i
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The new Provinees of Manitoba and British:columbia
required provisién—for their subsidies, and these were duly
agreed upon and'incorporated in The Manitoba Aect (5) and
Order—in-Qouncil admitting British Columbia (6),,reépective1y.
8peclal coasideration was accorded in these cases fp the faetér
that the provinclal debts wers amallvor:ﬁon—exi3£é#;} and

that Manitoba  was not granted control of the Crown lands in

the Proviﬁeﬂ ' ff ;? v ~f?falﬁff1 g ‘ifj“ié":f;§§;,’”f“z
A further re—arrangement Was neoess;ry‘almost at once;  :
At the time of thé ﬁaselng'of the Britisn Horth Amerxea L
AG , 1887, the debt of the old “Provinge of Canada had . been
estimated at $83,800,000. for the purposes cf the union.
It was scon found, however, that the actual joint debt of
Ontario and Quebec sxceeded this amount by the sum of
$10,506,088.84. - Tt was thereforé neeessary‘té relieve
these provinces of -this debﬁ and to compensate the;othﬁr
prov*ncas for: this addltion 40 the gensral dabt of canada.i_af
For this puryoss an. Aet wasfﬂassed in 1875(7) inereaSLng |

the sum fixed by ‘the British Noryh Amellea Act, 186? for

Ontarle and Qupbee and”’ inereaaing the amounts on*which,theff

otﬂer'provinee were entltled to_interest in the same‘prqgrf .

portion.

In theAéame:year New Brunswiek wasradmitted fo be engitled
to compensation for having passed an Act providdng for the régf
veal of all duties of export 6n lunber exporied from thab
provines. Wew Brunswick had enjoyed the progeeds of +his
duty since 1842, but the repeal of the duty was rendered
necessary by the terms of the Treaty of Washington as con-—

cluded in 1871. Accordinzly, and Aect was passed by the



Dominion (8),granting,to ¥ew Brunswlck a subsidy at the
rate of $150,DOO‘annugliy as indemnity for the loss of
such duties and the right to impose the same, to de
paid in additlion %o the regular subsidy to which the
prowince was entitled. 7

Tha terms upon %hieh Prince Edward Is]and'wds

admitted are found in the addressg forming tna gchedule

to the Tmuerval Order-in—council dated 26th Tune, 1873, (9) |

in 1874 an Act "to deelare the ln,entlom of the Acu
38 Vict. 4] 50 a3 revards the subsidj to Dbs dllowed to
Hova Scotian (102 was nassed. . This merely ieclarsd
that th2 lnerease of subsidy provided for b# the formsr
Act was to be ealeulated on the subsidy of $9,186,758.i
instead of on $8,000,000. |

The success which had attendedAthé\agiéatiqn of
Yova Scotia.fdr better finaﬁqig;<term§'aaems;;q;havg_béep _
interpretad by the ﬁaricua provinees as an. inﬁféétian |
to nresent a11<kinds of demands 1’mr special cen51deraulon
and readjuﬂtment of sub81dias. . From thxs fimu fosth -j
the re’ was no lntermlasion in the demands that ca@e ;rom %9,
some gquarter or o+her for uhe Linancial assistaﬁae of the
Dominion. |

In 1882 Manitoba secured asn Act "for 1ncfeasing the
yaarly subsidy to the Province of Manitoba“(ll) .- It
recited the unantieipated extension of territery'and
increase of population of this province and the fact of
the laek of public lands, and provided for new subsidles

a:gregating $215,000. annually,to be paid in lleu of the
subsidy providsd under "The Manitoba Act" (12).

- o S i N



(14)

Then game a ganeral re—adjudtment in 1884. A Demxnién Aat
provided that the increase allawea to Gntario,Quebee,New

Brunswick and Nova Scotia by the Act of 1875 (13) snould

he pald as frem 1st July, 1807, and no+ as from the passlag

of the Act. " As for British Colurbia, Maniteba and. :4: jf

Prince Wuxard Isl&nd, the amoujta to b@ allowed Lhoae
provinces ﬂereAto bear[tne same propor+ion to thelr

reanec*xva péﬁéiafibhéigs‘did the amount belnv ald to o
the four gr@#iﬁcéé cinntario, Qucbec, New Brunswicb and o

o . R t

Novs Scotia bear to tne oombinad ponulatlen of uhOBS

nrovinces, ‘such Uopula+ion in all cases to bs reckoned

PERY N s TR T . "’:"’ ol s

according to the census of 1883. _
An Act of the‘sa@e year (15) empowered the GOVSrnmentj
of Ganada o ?§&7'toNova‘Scotiélthe'sum of $1 ZOO OOO.

in consideration eof ?ha transfer to the Dominlon of tha

@ W

provincial rallways (The‘Eastern Extension Ballway and

ER 1, i e WV Ty

the Truro and Platou Brancn R41lﬂay) vhleh were ad&ed to

= 1 : W

HIRY
Y
-

‘the Intprcolonlal Sgstem.

i ‘\‘1

The conbinuous éampalan ervanizad by Manitoba fcr'

furtner Doninien &Ld oulminataé in fhe nasslng of an Aa€(1°)

in 1885 known R I "Aa Act for the Flﬂal Settlement of the

Claims made Dy the Provinee of Manitoba on th, Domlnion” ,fi“

3
- v

Basides Specl&l crants of lapd ‘this Act increased thu
subsidies provided for in 1882 by an ameunt of $55 OOO..
sueh incrsass to aate from 1lst July, 1885, and for a
re-adjustment of tne,per capita payment aecording to tﬁe
ropulution every two and one-half years. |

‘By an Act psssed on lst May, 1885, called "An Act

respescting certain advanees to tahe Provinces? (17) tne



"1st af Jul&, 1901 (20) to run eoncurrently. The latter

$

Governor~1n—00unuil a8 empowered 10 advanca to Britlsh
Coluwbia by way of a loan an amount squal 0 nhau

rpqulred to bring the pr0v1nelal debt up %o the amount

permitied by the Aet 0; 1384.

The Gomplicated regulatigns as 4o Maniucba's:“
subs1dy made necessar; an Act in 7886 (18) called "An
Aot o explamn 48 & 49 Viot. c son " This decldred

-"1 PR

that the rate per eapita on which uanWtoba's subsidy
was to ‘be ealeulated was 551 4? -~ the amount of

Ty

cn ibal upon vhich uhe Drovlnca Was to rsoelve interest-

leldad by 17 OOO - the eatlm&ted population accordinv

:;A - ‘-,'-]:-

t0o tne Man¢toba Acta
Prlnce E&ﬂard leand pressed its elaim to damages in

espect of allawei J.a.:t,lurD of the Deminian +to ¢u1fill
the terms of unlen Lfém tima uo time. Finally it

t""‘ Si

obtalned two addltional annual subsidles ﬂf @20 OOd: on
PR v

and aftav lst July, 1887 (19y and 830, ooo. on and aftar

x

- : i -
i} *.‘&s_n(

Tha only pOBSlble result of hsse rspeatad eoneesalena .

s

was & oonsiderable diaaatigfaction amono tbe other previnees’

particularly the older ones, Hhose subsidies had baen
unchanged sinecs the Aet of 1884. At the Interprovin--
clal Conference of 1887 the. readjustment of Bubsid;es

was one of the ehisef subjects of discussion, and resolu-
tions ware formulated -and approved looking to an eﬁfly

disposal of this matter. In 1902 (21) the subject was




g
4

20
again given preminence at the (Oonference a;d & sahama of ‘
readjustment was'devised and'agproved. "7 The.confereneeA  
of 1905 reafflrmed the resolutlions of ﬁhs former conferenaesAt
and agaln présséﬁ'the seheme formulated in 1902 uﬁoﬁ the
Federal government.  This ‘the Dominiéﬁ Gevafnmént

finally abeepted on tne onditions that *the new arrangewvl' B

ment should be considered Linal and unalterable.’f To

this all prov1nees consented exespt Britlsh Golumbia. on .

its behal;, Premler MeBride refused e ba satlsflsd with
the proposala;'gnd wi$haraw’Lrom the conferenee,iwhlch tgeﬁ
passed the reéolﬁ%ioﬁs'unanimdus 1y.(22)  pn address
dated 26th April 1907, was forwarded by the Senate and
House of Commons to the Tmperial Govarament, prayino an
snenduent of Section 118 of the British North America

Act, 1867, lH auaordanee with tha t= rms agreed upan.

Ac*ordincly, the Imparial British Worth American Aut, 1907,'1

(23) was duly eaaeted. ’ It providea for<a sliding scaleg
- of annual snﬁiz subsidles to the prov1nco§ according to
pcpulation, an a&ditienal vranﬁ fo Brltlah Oolumbia ef
$100, OOO. annu¢11y for ten yeara, the pepulation ef the
rairie provinoes to be taken qulnquennially for the
parposes of thia Act, tnase granta to supercede all ‘f
othsrs fer tha same purpose howsaever nrovided fé};:uha
grants to Brltish celumbia and,?rines Edward Islan@ 1ot
0 be decreaaéd,:fegardless of deereass in population, if
any. | - ‘ e
The drean af the finality of this measurs has been
short-lived. .In 1912 a delegation from Prince Edward

Islnnd (24) headed by the Premier, presented at Ottawa a




- ';\‘ ! -
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further elaim fo; inersased subsicy, and the agrsgment was
again contravened by the grant-of'a further annual
subsldy of $100,000. (28)

Maﬁitobﬁ élso has obtained ne# terms. 1iBy.tha Act -
#Wnich extended 1ts boundaries to Hudson's Bay‘(gs), the
gmount of deb% upon whicn *ntarest should be «llowed was
insreassed o 88, lQ? 500 in order fto make the Lerms the
same, a9 - those glven Saskatchewan and Alberta,'since thei"

Previnees ware noa about equal in area. pay

8o the matter rests temporarily - temporafily,becausa,
desp**e the prOUastauienb of the authorlties, thereaeems
no ruar&nuee of - its ﬂermancnce. How can any such
arrangement be uongldered permansni whieh has no seienﬁiiie

bagis of aay kxind - so far as one can Jjudge fram»ite'history=

and whieh &ﬁpears to be determined solely bj-tha bargéin@
iag a@umenk e; thu raspeeuive representatlves of . the

Dominion - and the- Drnv1nces. ;Q» 8ir; RLchara I Cartnrivht

i

ia his- "Remlniseoncas" alvas a pun*ent critlcism of the

Drov*noi l subaidies sysuem, aueoudulng 1t a\continual
i

eauss of frletien in %“e federatian and A fault in our

l

anﬁiihutiaﬁ Which should be remealed.before greater

damage . aeerues. 'ffu . :~v“»€pﬁ§.2‘zt' ’E;é

e
S
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ADMINISTRATION OF JUSTIOCE IN THY DOMINIOX..

'
' i

Ths Britigh.ﬁorfh America Act, 186?, which conferraed -
on the provinces exclusive Jurisdietion,in ‘the metter efb
“»dmlnis+rauloa OL juatiua in the prov1ncﬂs, including

)

the canstlpution, mainueﬂance and organization of provineial
courts both of civil and eriminal jurlsdletion and 1nuluding

peesdurs in civil mattsers in thsese courusﬂ (1) di&,
not exhaust the fie}d of civil Jjurisdietion in therr
Dominion. .. There rémained for the adminiatration of-A
the Dominion authorities, not only all mattsr o8 ériminal
law except the constitution of the courts (2), but also

)

Tields of civ11 *uride tion both auper¢or to and

f

co-planar H&th uha$-of the prev1nnes.. S The Act !tsslf
reserved to~4ha P;rllamenu of Canads the rizh¥ ta nfrom-

time to time provids for tha consflaution, maintenance, ;if

and oro&nlzathon of rreneral ouft of akpeal for Caﬂ&da

and for .the. eotablishment of any add itional. courts for the\
batter administratlon of the laws of Canada® (a);, Further;
dnen the unorgsnized territories of the Worth-¥West were
atds t0 the Dominion by Imperial Qrder-in-Couneil, the
Federal govarmment vecame charged with the administation
of loeal justice thare. This duty was a3sumed and
wrevided for by an Act passed in Tebruary , 1871, (4)

The supericr power referred Yo was not taken advantage

of until 1875, when an Act (B) was pasged providing for



23
. . L)
he oreation of Ths Suprems fourt of Danada. Mr. Clement N

rotes (5) that this legislation of the Parliament of .Oanade

Et is of paremount authority, and teo the e;tent to whieh'the
provincial Jjudleial sybtem is repugnant to it, *rov1ncial
arrangements must give way, because the clauss eonferring
the power 1is introduced by a ‘“on~0bstante' ¢lause,—
"actwlthsvanding anjthing in thls Act®". | In ad&ition to
its constlnubion as a court of appenl from the. provinves,
including cemtrovarfed.elebtions causpa, 1t must enter-
taln references by the Govornor—ln—counoil of qyestions

of law or fact touc ching constitutional matters (7) O

>
&

declde aon the v&lidity;of Dominion or provincial Acts if
such guestions ba referrsd to it by any provincial:court.~
1t was suggesiad.atyths time of passing thig_hct ihat
& clause should dbs inéertad dgnyingbjhe»rlght ¥ ggpeal
from une decfsions Qf’wﬁ° Supreme Oeurt to . the Judieial
ﬁommlttoe uf tha Prlvy Council.. Whan Lt was 1ntimauad
Vhosever, tnau the lﬂbertLen o; sue a clause ﬁould involve 7
the raservation of tne Bi1l and~ita propabls failure, *hersw;i

s i ST
Gt x;;.. Sy

Wias uddad to the praposed elause the words - ”saving any

right. whlch Her Mageat; may be graeieuély plaasea tev‘
(9 ) )

exbreise bJ virtue of her Royal orerogat1ve.<_: ?he

o
vesuTt has been held - to ba tgap the ri@ht of 4opba1 uO Eer

Majesty remains untoucheﬁ(lq), sa2ve that special permission
to appeal must be obtained from the Privy Council. . The
positien of this. court as a "final court of appealV is

even more anomalous, @3 the rizght of appeal from judgments

of the provineial courtss dirsct to ithe Privy Counecil,

without referencs to The fusnrsme (Courd, is still unaffacted.




Moreovaer, leavs to appeal 1s not required in the lattar .
casae, but exiats'as-of'right 1f the subject mattér falls
#ithin eertain claaées definsd-ﬁy the Act conétiﬁuiing the
court, or in the cass of Manitoba,‘by an Impsrial Order—>
in Qouncil, dated 36th November, 1892 (11), s
There has been an almost contiaual agltation in some .
quarters for the aenunolatlon of any right of appesl to
ths Imperlal conrt.¢ - Any eass of pcnular lnterest 1n
which the decision of T%e Supreme cgurt is reversed in =
opposition teo the_aympathies ef the people eallsﬂforth .%?rf;
2 new outburst. These wers the ¢lreomstances ;ﬁ the BN
aypesl of The Toronto Street Rallway agalnst thé,ﬂiti*of
Toronte in 1907, and the whole subject then came‘u? for
ilscussion in the Colonial Conferencse of that year;‘but
without effect (1372-f’ Though the agitation.is:still'
malntalned, 1y 1s safe.to say that tue prespect of Lfs
SUGCESS SEems as dlstant-as ever.“f Thera have been aftempts
to eurtail this right of aypeal from +time to- time. . PFor

example, a’ Uanadianﬁﬁct of" 1888 (13)

bars the rlpht ef
aﬁreal antirely in arlmlpal aases. . Whia enactment 788
approved Dby the Prlvy Council because theyibélieved th&t
such cases were batterldisposed»of'by the looal courts.r.;-Q;

But there is a very serious question as to wbeuher the Act

is not lultra vires the Dominion Parliament: or if 1ntra

- -
viras, whether 1t is net void for repugznancy o the Imperial -

statute (14) whieh gives the Orecwn a paramouant right to
allow any appeal whatever from a colenlal court, by the

cperation of the Colonial Lmws Validity Ach (15). Howsver,




-

the qaestion ssems nsver bo have'been~&rgued.v’ Probably
bgeause, even -though such. a contention #ere upnheld, -that

gould net.  advantaze the aprellant, since the Orown would

@

probably refuseeio entertain the appeal,’

By the same Act (18) which consbtitnuted the Supreme
Gourt of Canada, provision was made for an*Exchequér Court
for Canada.. - Fenerally, this Gourt has axcluslvee
Jur;sdleulon in the mabuer of ol&ims agzainst the Srown 1# ¢
rasnact of prooartf or personsl . 1njury. It has concu*rent
Jarisdwet;on in- rebpscg,of all cases reTatine t0 the revenue,
impeachnsent ef y@$enub, and'*ll.actlans or sults whera. the
Crown 1is glalntiff,or petit tioner . a-'Apyealflies-from.thg :

Bxehagusr Sdurt'tp Tﬁe Supreme Court,-dhere the amount
in conbroversy: ekceude Flve Hund zed‘Doliara. . R

Ia 18?7.¢hefﬁxcheqﬁe; Qourt was consiituted a Gourfﬁ‘
of Admlraluy within .0 anada.(l?¥ to~have5allathe jurisdie—

tion, poﬂcrs=, nﬂ aauhority cOnferrPd of the celonial courts

Xoai

by the Adm lrblty Act, 1890. - - There-: have been athar 7
bodies create& by tne Dominion ao whlch qu331-3ud¢cia1
poNers have been delerauéa. . Of tbese the eﬂxef;were
The Revisin&*Offioersi%Gourﬁs (48);‘(newrabagishéd'(lg)),

The ominion<Rallway Board (30) and ‘the Couft°of'%héf

. P
B

- Minister of Agrleul»ura (Bl) "smpowersd to ‘dscide in rem
uporni the status of a,patent- .. - : -

A aatter of 'dispute which arose from the creation
of these Dominiey counts was the - -precedsnee of officers of
Dominion and Provincial Qourts.  When it was f£inally - :
decided that both tne Dominion aand provincial Governments

migat creat King's Qounsel, this matter was alsc disposed
of.(zs)
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The King*e~coﬁnsel aﬁpointéd by the- Dominion now héve' }

preoedeneehiﬁjﬁh§wDominion courts, andythcsa appointed 

. by the provinéaa'take first rank in h€ provineial courts.
In 1893,5 eriminal cedg'(24) was adopted for the |

Dominien, aﬁd-thﬁs-a’ﬁniferm generai criminal law -

eatablishad throughout Canada. . The Code adopted was -

that proposed and prepared for Great Britala in

B Sy L
Fro0

but which failed ta be ‘enacted there, - In deallng HQ_AQ

with the questien of pardon of offenders, the Gode “f P

‘l

expressly reserves the1kowyal prerogative of Merey..‘
This prerogative is now exergcised by the Governor— N
General, who is instructed to act solsly on, the advice of
his responsible ministers, M

Prior to Confederafion the-Tmperial Extraditicn Aet. ..
had applied.to all,eolonleé.i . In 1868 a Dominien Act(zs)

was passed ahieh recitad that eertain provisions of the..-

v

Imperial Aet had been found inconvenient in- praetiee In f,

Canada, and that 1t was .expedient to make- provision for

carrylng the ebjeets of the . treaty into effeet 1n the whole‘

of Canads by the substltutlon ef other regulations in

lieu of thosea 8f the Imperial Act. - The Act then prp—‘g

cesded to make the deéired regulations. f In ordar to
éive effsct to this Act,-and Imperial Order-in—council
was issued on 19th June, 1868, (37), which suspended the
operation of the Imperial Act in Canada during the continu-
ance of the Canadfian Act just referred to. - The
Imperial Agt was, however, replaced by a new statute in 1870
vhich was éxpressly made to apply to all the colonies,

and hence, the Canadian Act became inopsrative. - Thereafter,
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a8 respecis foreigﬁ countries other than The United States

of America any extradition treéty whioh'applied to Canada

7
came into operation under the Imperial Act of‘lB?O.(za}"

Relations with The United States for extradition

had been on a separété ybasis; _ The Ashburton Treaty of

1842 had oré#idéd‘féf'éxtraaitibn df'fugitivé oriminals,

but 1t had leng been recognized as palnfully inadequate._':

(89) (30)- ;

Aucordlnwlj, in 1869 and in 18?0 Dominlon ‘Aots

had amended these prov131ons. By correspondence "g§i%i

between the Dominion and Imperlal Governments, it was”

.

arranged that the Ganadlan Acts-should sontinue to apply

in case of Thé'ﬁnitéd_Stath, notwithstanding the Imperial
fet of 1870, T L T b

1

A new Dominion Bxtraditbon Act was pasaed in 1873 (51)

but 1though,it was aasentsd to by the Governor—General

the Ordermin—counail neeessary te brlng tnat part of the Ac@,

4

relating to- countries ¢thar than those wnth which syeelfie

+ m‘ i ;

extradltlon treaxiea had been arranged inte force was never

issued, and nencs the%Act remalned a,dead letter to thax §

extent. f}f{“

Thls Was the position ef the matter when the Honourable

iy

Edward Blake tock the matter in hand as Mlnlster of JUBtics.

‘He found the existing arran ments very unsauisfaeuory.

I

When he was senﬁ to Englana in 1876 ho opened negotiatiena
with the Oolonial Offiee for soms better arranvement (33)
His efforts in thls regard w111 be dealt with more Lully

hereafter in the chapter on Foreign Relatlons and Treaty—

. _ 33 :
Making Powers ( ). On his return a joint address of

the Senate and House of Commons was submitted, askingVHis



ﬁfdwﬂggﬁ
»39,&£H¢7
kﬁssmsib
g aisedy

ed- 943"5’

‘QQ.“_

Magesty, by Qrder~ln-ﬁouneil to suspend the Qperation of
the Imperi&l leglslation in order that the Oanadian st&tuts

might taxe effect. - This. requesst was doclined ~however.

The present position of the matter is unaltere&. The Part

One of the Oanadian Act, Hhich provides reaulatlons of

Lroeeedure and fermalit 1n connectlon with °xtraditien

P

to and from countrles witn whieh special trsatles are in

foree, . 18 operativs but Part Two haa nat ysh been brought
;'

All extradltion trsatias now negotiated

SO SO

into forceurég;
with foreian countriaa by the Imperial Governmenu, are
ah@llcable to Fanada, but are in eaeh eaee made subjeet

to the prcvisions of Part One of thse 1oca1 Act (54)

RFFERFHBES !(1) 50 Viet. c. 3,'3 92 33.14"(2) 50 Viet. 3,
5.91,88.28%7; (3) 30 Viet. €.3, .101, (4
(5) 38 Viet. g.11l; (8) Olement Canadian Genstituti@n, 1904
Ed'=, p.303; (?) R.8.0. 1908, ©.139, 5.60; (8) Ibid; |
(9) R.8.0.:1906, ©.139, s.59; (10) Bee-Johnstea: v8 Minister
and Trustees of 8%. Amdrews Qhurech, L.R. 3 A.0. 159; (11)
R.8.M. 1902, Vol. I, p.L; (12)- canadian Amﬁual'Review, 1907;
(13) 51 Viet. ¢.43; (14) 7-8 Viet. ¢.693 (15) 28329 Viet.

 ©.63; (18) 38 Viet. e.1l1; (17) =meow R.S8.C. 1906;‘3.14'3‘“

(18) Bees Re FWorth Perth, 21 O.R.538; (19) 6% Viat. ¢.
(20) 5 Bd. VII, c.58; (21) R.8.C. 1908, €69, 8.20; =
(22) Re Bell Telephone Co. 7 O0.R. 605 and 4 Cartwright 618;
(23) Biggars Sir Ollver Mowat, B. 528; (24) R.8.0. 1908
68,1483 (25) Dan. Bess. Pap. 1877 #3; (28) 31 Viet. ¢.94;
(27) Oanm. Bess. Pap. 1877 # 13; (28) 33-34 Vict. ©.52;

(29) 32-33 vict. e.21; (30) 33 Viet. ¢c.5; (31) R.8.0. 1908,
c. 1555 (32) Qan. SBSB. Pap. 1877, #13; (33) Bee post BT
(34) Bes 2 Geo.V Imperial Orders-in-Couscil, 1912.
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CHAPTER V.

REPRESENTATION; THE FRANCHISE AND ELECTIONS.

Lo,

It was, af eaursa, eXpeb ted that ehanae in the schems
of representation autlineé in the Britlsh Horth America Aet;
1867, would be feund necessary ia order to maka proviaion fer7

the growth of the Dominion. ‘ It was prebably net exnected,

howevar, fna% these Beeeasary ehan Y] wauld aemplately altar

the character ,Df ﬁhat;sohame. - This hga“been the faet in
the cass of the Senate of canada. 7’ ‘_  | |
That bedy a8 eenstitute& under the Act was eempesed of
seventy-two members, to ‘be drawn equally from thres federal .
districts, v1z., Ontarie, Qusbee and tha Maritime Pravinaes(l)-

Sy ko

Until the admiaaien ef Prlnca Edward Island 1o tha Un16n, the

~Proviness ef Eava Saotia and Eew Brunswiek shauld each centri—
T 3 § t R

bute tgelve members, but thereafter the twa previnces snould

;.LJ—

e represented$by ten members eaeh 1nstead ef twelYe, and
Prince Edwa;d Island shauld be gl?en faur appointments ta

preserve the federal balanee of twenty~fﬁur in the Marltlme S

Distriet. - We edn enly suppose that the ebjaet of the

4 J‘;.
L g

arrangement was fha gretectfen ef nrov1neia1 riwhts, nartio—
ularly of the small previnces, by means of a ehee% orn the
House of Qommons whegslrggreseﬁtatio; was by yolu@ation,

and that the suggestién.on which this scheme was bﬁggdeas
made by the system naﬁ in vogue for rspreséntatian of the

Btates in the Senate pf the United 8tates of Ameriea. Ia

that eountry eash State, regardless of size, population or
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wealth, ié'permitted two representatives infthe Eppef'Héuée.

 The present ooﬁétitutiéﬁ of the Senate of Oanada has now

- Jost all @onformity to such a prinoiplé: V’“When Manitoba

. gas craated a proviﬁéé'it was allowed two Senators: British’f

- Qolumbia was fifsﬁ‘éivén threes Alber:a aﬁd}Bégkaiéhewaﬂ

| sere each glven four. " A1l the federal character of the

- Benate and all likeness to the- eorresoonding house in tha R ;i?

)

%Goncress of Tha Unixed States of’America were dissipated

representation o;hnéw ﬁbbv1nues or territorias in the Senate,
nOqutnstaqding tne provisiona in Seetions 21 and 28 of the
Britlaa North America Acu, 1867, was affirmed by amendment
4o the sald Act in 1886.(8) e

The lack of adherenee to "the prlnciplas of inareasa

Intended Dy ‘the Britlsh:Nerth Ameriea Act has been,equally

flagrant in tne aaae of;tne Houae*of Feﬂmoas, theughths

result was not 8o disastreus te ‘the. eharaeter of that~bedy.

The refresentauieﬁ p ovided in the Houae of Pommons at tha

\3.>

time of Cenfederatio was ‘a8 follows~ Ontarle, eighty—two,

Quebdeac, slxty—five, Nova Buouia, ninoteen, - New Brunswiek

fifteen. At the p;asent time the House of Gommons has

-
[T

& total of +two hundred and twenty—onn members, divided as
Tollows: Ontario, ai h ty-81lx; Qusbsc, aixty-xlva;'ﬂova'
Bcotia, eighteen; EQW Brunswiek, thirtesn; P;iﬁee BEdward
Island, four; wManitoba, tea; BSaskatehewan, ten; Albarﬁa,;
8even; British Columbia, seven; Yukon Tsrritory, one.

39‘3*51 Although in each ease the instrument which effected

afiﬁﬂ“! the union expressed fhe intention that subseqﬁent adjustments



of representatien should be made as provided 1n the Brltish
Forth Auerica Act, mo attempt 7as made to relate the first
allocation to that pr;nciple. Mdreovar, in the eaae éff
British Celumbia,'tha represantatibn'gramted>was not in any'f
sase to Do redﬁcéd.‘ 8ir Richard Cartwright makes a
succinect analysisﬂof the'effeet of thése tafms(s); he
calculates that the unlt of papula+ien at the time of the ‘
union of Brit sh columbia was 18, 400 that the whitnrpopulatian
of British Celumbia was 10 5088, with 95661 Indlans, :that_
British Columbla was allewed six membsrs 1n Parliament

i.e. that 10 586 peopla in British columbia had a rayre~
sentation equal t@ that of 110, 400 p°eple in Onuario or
Quebee. Manitaba's ease wWas almost as bad. Tor s
population of sbout 35 OOO'people, Manitoba was allowed &
repressntatlion of feur wembera. °" fThese are maLJers, X

howevsr, bhat hava rlqnted them391Vﬂs by the’ 1ate§éeﬂsus,

and henee the damage to ths “onsti*utlan has beem vrifling - :;7

eompared to ahat dealt *t by the inarsases in the aen ste.

\

The dlffieVQty ag tbérearesentation that now uonfronts

the House of S@mm .

S aI'lSBS fI’OEi' .’.18 Marmtrne Provinces.

f ar

Hers ths argtes 13 3gainst tha enforcement ef the'p;mnaipis

,. 4

of rep“espntatlon by papulatlon adoptsd by the Act. : UN-
fortunafelj for ‘the M&ritlme Provinces ohelr vopulations have™" *
not inereased_sinée Oonféderatidﬁ as rapldly as has’the’unit’

' of population. Inaeéd;Vths pcpuiétioh of ?rinee ?dﬁér& Island
has astually deeregéédlu The result is that from time to tinie
the representation of thébe'previheas has Had t0 be re-

«iduced. Prinee Edward Island has now four members instead

©f six; New Brumswick has thirteen instead of fifteen; and
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Fova Bsotia has’ drgpped from nineteen to sighteen. ‘Frém
time to time proteat has baen mads in Parlizment against ths
reduetion(4) This was first based upon a construction
of Beetion Fifty—one of The Britlsn North Ameriaa Act, 186?,
which internreted nthe’ ag gregate papulatlon of Canada" as

of

weaning that the four pravinces origlnally belonvino to the

Union only. However, on a reference &o the Prlvy COuneil

this constructien vae nsvatlved(5) and "Gaﬂada" was inter-

preted to. include'ailrprovinces at any tima added.}, A

betier Ground of eomplaint was' that mf the Aet of 1893(6)

had enlarged the” boundaries of Quebee and’ sc increased ths

unlt of pepulation t0’the disadvantage of‘ths Maritime

Provinees., '(Ié‘this?ebnnection itﬁsheﬁlﬁjbé>netéd_that in

the latest alteratlon in the Quabes boundériééj(v)'%hé -

8Xpress nrevision is ﬁéde'thatgihaaadditIOn shall ﬁﬁf'b67
permitted to affeet the uait of populatioa for representa— N

tion purpeses ) - thrs is no donbt that uhe redistributlon "f

- Bill whieh must be brought dewn in the naxt ssssien will -

again raise this questien and. a dnmand of the Maritime

Provinges IOT some amendmant 0; The Brltlsh North;Amerlca

- - P
o : LT L e g RS .
- A sa b

Act to meet the eireumst aness.
The British North Ameriea Act, 1867 defined the eleetoral

diétriats.of the four previnees of Tbe union, the divisions

30 determined to subeist ™until the Parliament of ‘Canada

otherwise provides®(8), It has, of course, bsen geéessary‘

to alter these from time to time to aeeord with x§;:distri4

dbution. On the oceaslon of each change there 1s a ory

ralsed by the oppositi on 1n Parliament that the new b
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fboundaries are being Juggled for party advantage. - Unfor-
| tunately there is probably some truth in thils protest on a11 i
: oceasions. - R ’

In the First constitution of the Dominion, 81l regulations

30 o~the4franUhi§é9§ﬁd‘§166fiﬁﬁ§4f5F'¥EéfﬁEﬁEe of Gommons
were detlared te be those providsd by the laws of the
f sevaral grovineas fer the eleetion of members to the loeali
legislaturss of these provinees (9) “The firet oaeaSLOQ 55“ 5\_
on whieh ths Parliament of Canada teok advantage of tha:
privilegs raserved to 1t to "etherw1se provids? was in 1859

0)

when an Aet( was passed providinc for the enfranchisement _:
of Iandians by the Governer—in—councll upon ‘the resommendation
af the Buperlntendent—Genaral of Indian Affairs.

The first Eleetiens B11l was asseafed to on karch 27th;“
(11)

1874, Iﬁ established voting by ballgt, and provided

that all eleetlona throughout the Dominien should ba- held ca

the same day.

Bsveral tlmes Sir John A. Maedonald tha then Premler of ‘

Oundda, had 1nt1mated hls intentien of brlnging in a

+

3

Fraachlss Bill befere that enaeted in 1885 was finally »
presented.  Sir Jéhn Willison saysg(;g) that the Bill.ﬁaéjﬂg'wa
8lx times iatroduced into Parliament, and inm 1870 carried Q?’f
through a second reading, oaly to be abandoﬁed'eééhiiime.
-However, the Franchise Bill of 1835'(13) finally became law.

It established a uniferm franchise throughout the Dominion.
Federal officers were to be arpointed for the preparatien and
Trevision of the federal voters! lists. There was grealb
opposition to the BLll on the ground that "there was nothing

1n the Bill 40 preveant the appointment of the most active
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poli@ieal partisansAas revising offlcers, who were empowered

to make, a8 %ell as to révise, the'liats, and whbse*judgment

a8 to the qﬁalifications of voters was final and unappealable"(14)t.
It ssems bo have been oenefally.adﬁitted that the law did not

qork well. It Wag repealed sheruWy after the chanva in

Govarn}ment (1898)(1°) and the franehisa then ravarued to

» ! >

the yrov1acial basis. 'mg N . 2 f"’f’.; - 'fAkT' ?' {?
That is the prssant status of the matter in all the ;:

preovinces exaept Alberta, Saskatehewan and the Vuken Territory.(}s)

In thess dlstriets, all male parsons, whe not belng Indlans,

are British subjeets and of the full ave of tsenty—one years"

and hava resided ln ths prov1nee or terrl ory for at least

tvulve months 1mmediately preceding the slection, aad When in

i tne prov1neea, ab least_three months in the ‘elestoral dlstriet

here they saék tﬁzﬁoie; are entitled o vota ab thé‘eleétionA'”

of & member of ‘tne Houee of Coumons (17). The previneial

Lonsctments as ‘o the»quallfiea 19ns of ele etérs'aré‘aub;"

tantially the sama.i} Nova Scotla and Quabee make minor

-+ ;.4,

in th° othar provinees_”

dafsult of uregertj qualirieatlona(ls)

fmanhood franchiss Ls tha rule. . Imdians are entltled te

<3 P -
5, . L f

hsy sannot vote Ln New BrUABW1ek Albnrta &nd Saskatuaawan.

=3

In Manitobs Indians or persons of IndLan blooa reeeivxqg

Annuity or treaty men°g from .the Cfonn, or who have reeelved
8uch monsys within thr@e YEArs previou8§ ars aot entluled to

8 registerad as votsra. In Ontario an enfranehised Indian o

rflé7éﬁst 8an vote,; and on eertain conditions the franchise is given te




vasnfranchised Indians, but théy arse norﬁaliy excludsd from
the vote. . ; fyiq . ’.l" S

The trial of controverted electlens was originally
disposed of by a parliamentary-committse of Bleetiens, of

six members apbolnted by the Governmsn? This was‘in

-’s

acoord with tbe Brltloh pracflce at the *ime of Oanfédera~'

tion. In 187A the Domlnlon Par11ament nassed an Aez(‘g)

$A,
v =

imposing on hhe Judges of +he Superier Courus of the grevinces
- ',’;‘*;.b{“; 5t ) ¢ ’:' Whot "\" - beely

 the duty of trylag cen+roverted elactlens cf members of the

Houss of Csmmans.rf,; DOth a8 to ghe eoq“tituti@nality

of this Act was aisaipated by the Judgment cf bhe uuprema
“Court in-a case under tns Aet(BO) and tn rexus&l ei tha

. Privy Qounell to raview gne s&me(zl) Apneals in e;eetion

B

 ounges lie 1o tna Supreme uaaro of Gaﬂada as. 13 other

--' 4 B N S Y
s Lt 4

provincial eauaea.-

1

Aylesworth (naw Bir Allen Ayleswarhh) in 1900, and‘aaessd in
.:that year\vz) ;{5 Slnee conso*idauian +he Abt has oeen

amendsd (~3) -Lhe uomple,e regulations

A vl 3 1.

respecting the eleetien of’members 0. tne House of Oommons

and tha eleenoral franahise.

w . .'-s. T - .~: qi

:Referonces: (1) 31 Viet, e¢.3}88.21 & 22 (9) 49-50 Viet. a 55 8.2
£ (3) Cartaright: Reminiseaeea, . (4) H.of ¢. Deb. 1907=08, Vol,V
»p. 9780 et seq. (5) 8es Attorney—aenar 1 of W,B., and ?_E.I. vs
g Attoraey-Gereral of Oan. 1905 -A.0. 37; (8) 61 Viet. ¢.3; (7)
"2 Geo. V 3.45; (B8) 30 Vict, .3, 8.403 .(9) 30 Viet. ¢.3, s.4l;
£ (10) 52—55 Viet. @.- 6; (11) R.8.C. 1886 c. 83 (13) Willisen:
ir ¥il?rid Taurier aad the, Tiberal Party, Vel.I, g.422; (13)
.8.0. 1886 c. 5; (14) Ibid; (15) 61 Viet. c.l4; (18) R.8.0. 1906
fgc-8, 8.10; (17) R.8.0. 1906, ¢.5,88.32 & 33; (18) R.8.W.8. ©.2;
§(19) 37 viot. .10, alse R.8.0. 1906, ¢.7; (20) Valim ve Laaglois
11 8.8.R. 1; (21) 5 A.0. 11155  (22) 88468 Viet. 2.12; R.8.0.

906 o. 6; (23) 7-8 Ed.VII c. -26.
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N lﬁ“318t1mat and the represensdtives sitting in both Houses must
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CHAPTER VI.

CQNSTITUTIOH AND PRIVILEGFS O? THE HOJSVS OF

;

PARLIME . , L L

The “*eamble to the Ae* sf‘Unlan atataa that uhe desire

£ of the rovlneea,was to - have & constitution similar in

L 1,v

{8 of the »onstituti@n h&s thla intention been so nearly

i

attained as in. the eonsbruebien and sneratien ef the

gParllamenv, ~Q*ﬁ- Bng +11sh parliamentary precedant and

1pfac»1ce havse bpen ths modsl for the Dominion 1egislativa

bediss thraughout. . The ehanges that have hsen made .

in the latter have 1arg°1y been in sympathy Wluh liks |
changes in tne mnaliah prototype. - There were, however,'> B
some respeeds. in whieh the new Parliament was baund by

the cusbom of. uha preeedinCF Parllament ef Uanada and
esrtain chanv;a 1n this regard were also neeessary..-m :

Ia the firsf Lnstanee it was. al;owed to memhera of

the grovineial‘legislatures ta 8it also in the Heﬁée ef
Ooumons for - Oandda.' Many of +ha most able . men in the firat

Perllament ef'cénada'sau in two legislatures. { An Acu (g)

}gin the first session of the second Paktliament. (1873) abolished
jthis system of dual represeniation. The objections to the

:iB¥3tem stated in the debate.on the Bill were that it was

ave divided duties and eonflieting»interests,'ef-whieh the

principle to. that °f the Unfted Kingéom(;). In no aspect ﬁf

"o
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O

8 novitable %endanay.ié-that the leoeal body sinks into a
position of subordinatien t%e the gentral Pafliamentcs).
| The next session made an alteration in the gualifica-
}iions required of members ef the House of Commons, The
lo1d Parliament cf:thefﬂnitad fanadas had required a properiy -
qualificatlon of ita memDers. Tais was abolished by thé
es Act of 1874(4) Any British subjeeu eouid thsreafter
e o candldats in ‘an eleetion for a aea+ in tha Hause of
Cozaons, and no qual éaaian in raal—estaue was*reiuired.
The . Uonfa deraulon Act had limited uhe Driv11egas,
;Tmnunities and pawars @f the Senate and House of Commons éf !
enada 10 those enjoyed at the passlag of that Aatvby‘the

House of Pommons of - ,he Unitad Ringdom (5) 'Tharé 3coms

aftiang of the Bill but it ereated an annoyiqe situatlon
{n 1873. mhat waa ths yaar 02 the sensatlonal eharges of
. ufbien aaalnst eertain ministers of the Grown 1n een—r
3eobi®n with thétléﬁtina of the C&dadian PaC;flu Ralla&f =
qtraot.\, In the invastigatiaﬂ greoosed %o be mada by a
‘arllamantary Onmmittee, uhe House desired 1o glve nat ’ 7?;}»}

®ath, For this nurpasa an AGB (6) ealled "The Oaths Aotr, »
“f;as paSaed; ,;It Was, howsver, diaallowed by a'Proalamaticn-
fated 1st July, 1873, on the ground that the Parlisment of

Jhe Unitsd Kingdom had not acquired the privilege intended to

ff#@ 39 conferred on the Dominion House by tals Bill until 1871,
PR R -v! 5 1 . -
tnaﬁ,jgg Pudsequent to the passing #BL The British North Ameriea Aet,
¥0 Ki i ‘#w" V'.5 .
i do1dd HROOT .
[ IS 1?“ C? ‘I .
ajvlg gvuf Accerdingly, an% nddress praylng the amsndmsat of the latsr



(;:‘\?)
)

_;Aet waé presented to ths Imperial Goverament, and ths amend~
F ment, Known as “The Parliament of Canada Act, 1875," was
Laaoured.(_) This Act deelared the 1lmit of the nrivilegea,
‘ Timmunltles and powars of the Dominlon Parliament to be uh038>
lheld, enjayed and ezereise& from,time 1o time by the House

of Qommons of hs- Un;tad Klngdem.gv The Act also validated:
nthe Oaths Aet" as from ‘the date on whleh it was assented te.‘,v
It has already.bpon menuiened (8) that uhe trldl of 2
eontroverted. eleo 10na formerl; heard by 3 °arliamenuary . ;éfn
Ccmmi+bee wua delegated te the provinclal Bourts OL Suuerior

Jurisdietion in 1874 ( ) ' T TP S

In 1885,-Par11ament made drovision for the agpointment

(10) aba1d0n~

of a Deputy Spesker qf]jha House of Commons
Ing the Qr%gtiee provided by Sestion Forty-S8even of thse
Brivish North Amsriea Act 1867, for the Eaglish usage of

annclating.fha Chairman of Commi+tees to act as. boputy Sfeaker f}

when neeessarx.:”

i ST -“:\:AT};- - N

From% ime ﬁo time smendments have Dbsen made té‘fhe’ruleéf.}
bf the chse of Ocmmens whien aearcely approached in dlwnlty |
the rank. of constitutional changes.; ,-However* a,reeent
innova,len th&u>ééém= sufflelently importanu to notice here

s the nEW, "Jlosare. Rule“  introduced, in the lasi ssssion of ;QWJ:
the present Parliament., The 1ntreduetion W&s’raths;,

sensational (11 slnce'iﬁ.dstermined'a week of continuous

(8l.ting of the ngsé during which the opposition had

Feliberately obstructed the Government Nawval Aid Bill by
continuous diseussion in committese. This resoure of an
;Dposition of obstructing has besen sevaral times resorted

f'0 since Qonfederation in ceases whieh ssemed to dewmand



: exiraordinary measures to sscure relief. The consatity-~
onal importansg 0of the naw (losure Rules 1s that it places

in thse pgewsre of the Government of the day ths msans of

effectually defsating the most determined reaistanss of am

(=]

tposition 3o ttﬁ measures,. and of plazing a time limlt upon
debates which ars often unraasonabiy prolongad., |
The shangas in the consbvitution of the 8enats have‘éeén
less radieal.’' Tha humbar‘oﬁ mambers'of'thaiubody has. .

asn 1ncrsdsad fraﬂ ulma to time from.ths orizinal saventy-two

adximun intendad'torbe plaesd upon it by -ths Britlsh ﬂorzﬁ

Anaries Act, 18867 (18).' Thig was mads possidbls by the

Lah Horth Ameriea Act, 1871 (13) ana 1gas (14),

Ggly onge was it atﬁempted to msks uss of the privilegé

vestad in the Quaén’(15)'of.inereaaingitbe number of Senaters
by an extrasrdinary addition.Qﬁ thras or 31x members. This

738 in31875.'When'Mr.fMaekenzié, coming . te ths offlece ef

Premier,found his Govnrnnanu in a hopsless minority in the:

ot

,Se;ata,,ﬂ, ﬁe addressed an ayPILuéulon to he Im rial

L]
<

ernmant to add sl% members’ to the Sena+a in the ,ub110f1~

L ',,_" . 's..' H R

tegégt;f'; Tha Farl of Kimberlay, who 7as then 0010n1a1

i
trat Wz*ter'irqareful examinuuioq of the'quastlon, he was‘f”

+

satiafls d that it was intended that this powsr should ba

exsrcised in order'ta grovidena means oy bringlng the 8snate
1n acoord with the House of Commona only Ln the svent of an
acinal oolllsion 9f opinion bsitwsen the ta4o Houses and that
HJer Majesty could not be advissd to taks the responsivility

of interfering exesdt on an ocession when the Governgment

ecraéary,\raglled in a des;ateh dau%d brua4y 18th, 18?4,, - P
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could not be carrisd ea without her intervention, and when
‘i3 could ba shown that uﬁe iimited ereation of Senstors
ellcwed would apuly au>adeQuateframedy" (15). A
The reform of the Benate has Deen aa™hardy annual® subjaet'
¢f diseussion in Parilament aver s;nee Mr. Mills intredueed |
his resolution in 1873 (17) tha t “The present mode of’conntitu%- '

“iag the Benate is lneon81stant with the federal prinulple in’

our sysiem of Gavernament ma%es the Senate alike iadeuena

“dent of the pe P ¢ nd the CJQWB 3 &nd is in other,materlal 3{12'b

“respectse dﬂxac*ive,rana,uhat our: bonatltu*ien auuht to be
fau amended as 1o eonxer uvon each province tha powsr of
vaslecﬁing its own nenators, and to define the moede of theLr
alsgtion®, - Ne agresgble basis of amendment‘has&been
5¢ound howaver(la). f;séga demand its entire abolltien,:but
;ln each-easa,Sthazafdcfféﬂ the opposition in Parliamenﬁif ~¢{
L ror its reform is damyed when, on_coming into power, the

_patrona e of Govsrnmant apyolntmenns is glven inta its aontrol.rf

;BE“BRENLES. (1) 5@ Vlﬂu. e .33 (2) 36 Tiet. e 3 ROW R S.O 1905
W8 c. 11, ss. 2 & 5; , (3) Willisen: Bir Wilfrid Laurier and the

M Liberal Party,’ Val I, p. 138; ‘(4) New R.B8.0.1908 0.5, 8.59;

8 (6) 30 Viet. e.3, 8.18; (8) 36 Viet. e.l; (7) 38-39 Viet. ¢.38;
l (8) Bes supra B. g.ﬁ“‘ (9) 37 Viet. €.10; (10) 48<49 Vict. e.l;
 (11) H. of €. Deb, 1912-13; (X2) 30 Viet. 8.3, 8.28; (13) 34-3D
d Vict. e. 28, 8.2; (14) 49-50 Viet. 35, &s. 23 (1B) 30 Viot. €.3,
} 8,265 __(16) Buckingham and Ressy Life and Times of Alexander

t Mackenzie; (17) H. of €. Deb. 1875; (18) Fer positisa of .

f 31r yilfrid TLaurier thereom sea H. of 0. Deb, 1910-11 pp.3768 e} -
§ seq., Go9. B, Foster, Ibid, »p. 2780, et seq. Bir Richard

I Cartwright, Sen. Neb. 1911, pp. 262 st seg :

———
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CHAPTFR VII.

THE  BXEZOUTIVE

(Ihe sudjeed of The Executive introduses the diseussion
of the mala department of that great division of the
‘Constituvion to which Mr. DLuBY has given the name —f
nThe fustem of tna Gons»itutlan” "~ For =a groper ¢npre@ia~
tion of the stat vus: ef the Exeuutxverand its- relabieﬂkto
the Parliament oficamada, refarsncs must eontinualry-be'
sads to the conétitutianal history and precedent of’ 7
Britiash institﬁfieﬂﬁj and the principlas whigh héve, ia
the course of ti@é; ﬁean evolved., - Vary little reference
to this dapartmsﬁt of our Jonstitution Is Yo be found in
the Qtafutes, exeepn in ral tion to ths 4e»ual sdminiebrative

u&rtmenta, and the bhanyes tﬁaa have eccu¢rea in tne

iy [

uoﬂstltatien of tniu iepartment have been bensequantly'dlffl—w

cult uO loe&ta and deflna.r : - -'_ ;_:_jf{;;‘f

aovgznment anu autharity'ef 4ﬂd over Canada is aeelared to

continue dﬂd be vest_i in bha_gueen ( )’ ého is to be ‘aided:

and adv;aed by ﬁlP Queen!a Privy Qouneil for Canadsa, ye.oa -
composad of such pe;agnsvas shall from time to tiume be chossn
and summened dy ahevGﬁverner~Geaeral (2, This is the aaly
statatory referance to.the Dominlon QOavinet. Therse ié no
rafersnee whatever to the Premisr or to the dividiens of ths
2Xecutive work iateo departuments. To supplement this

provision, the constitutional experienee of Great Britalm



One of the first thingas that the Dominien Parllament

[N

did, howevar,,was to make provision for the varia

seublive denartme ts of state. Ehe f;*st Gabinet wa3

rade up of thirteen members (3)%who ~ in deference to the

v

¢ federal grlnoiple - are driwn, tive from Ontario, faur

l-'t;“ ‘

rom Quebpc, t?O 1"rfam Nova q”otld and two frem New Brun331ek.

.

5mhm depart ments of vhich:they had naarge ware- Dep tmentof

.Justlce nd Attorney~Ganaral, Departweats of 1111*1&,

p :

fustems, Fininca,'Dublie Works, rnlanJ;Rsvenu ’ Marins

R

ul*urs, the otber members wera The

¥ 1 “ 7

and ?13ﬁpriea, and Aérlc
Pcstmaster—gener 1 “%e Searaﬁdrj of qfate, T™he RSGSLVGT—

teneral, The Secretary of Stata for the Pro oviness, and the

.

- Prasident of the Oeuneil. VAt-this time the Pr@mLsr

1,

nsually had.eqarga of & devartvenu. In fact during Jhe

- Tenure of offlce of. Mr.-AlaA ncer Aavkpnz1e fram 1873 to

K2 I

1878 the ?remieL nad char“e o‘ *wn Jumlnlstr&+LV” dppart@

for é 7reaa rart GL ‘the tlme SA) f; _ Ths p sent pravu‘ '

R N > I

" tice is fer tﬁe Prpmler te nold the onlua o; es1uent 7

e EERES

Cof t%e oun@il 4nd he 13 thu% rsl Vad from wrduous

i

a&minluﬁra iva funafians. R S e ~‘."5 S
. . el T ‘ SR A4 Lo &
In 1873 vwo mfnlst rs without_portfo}i@‘wgre g=lled teo
the Cabinef (Hi. 313*3 and Mr. R, ¥. Scoty )}, but as Mr. L

P

v

{

lake rs igned very sbovt'v after, this number was\féduced
Y o0nd. | o
In 1873 the Orffics of B8=cretary of State for the Provinees
a8 mbolishad, and & new Depurthent of the Interior wae
created (5).

In 1878 the 8peaker of the Senate was called to the

Privy Counoil, without protfolio, znd his suecsasor ln the



‘chalr was appointad!in 1880, 8ines that time i1t has been
usual for the Leader of the Govarument in the fenatsato he

a membsr of the Miﬁistfy without portfolle. |

In 1879 the Office 6f the Receiver- General was.
apolished, and his duties were given to the Finance Minmister.
In the same ys8ar, bJ Proclamatieon dated 20th Jay, the
Dejartment of Puolic Worga was divided 1nto the twe
peypa¥iments of Bailways and Oanals, and Publie Works,

gach of waoileh was prsaided @ver\by a. Mialster., L
In 1887 a new Department of Trade and Gommeree Was are&tad
und & Minister appointe@ theréfar. . In order, however,

toat the number of ministers should not be unduly inereased,

it was provided that the officesy of the uinisters of Oustoms
and of Inland Revenue aheuld be réduced to eendrollerships. :
Thess departmenéé wére méde subardinate to the Department of

Trade and Oemmeree(7), and their heads had te transact théir;'.

'genarally admlttad that this arran"ement 7as ﬁasatisfaetory, ;

[

and ia the flrat 33331en of the new vaeral Gevernment 1896

IB 1887 (8) an foleer, ¢alled The Solieltor-General of

2k tho edﬁnssl work of the Department of Justiece, and to be

charged with sueh other duties us might be sssigned te him.n
Other departments that have been added to ths list from

tine to time Qre,h— the Department of Publie Printing, whieh

18 in charge of The Beoretary of State; The Department of

Canada,qwas &p polnued "ta assiat the Mlnlster of Justice in .-

[:.{:.-?1

(6)

' ;buslnaas with tne‘cabinet through that Minister, .;‘it was - .

! the Deparumenbu of Oustems and Inldnd Revenus wererre«instated.,

iIndian Affairs, whese head is ealled The Superinteadent-Genanl



g

of Indlan Affalrs; (at the present time the Minlsia of the
faterior helds this positlon); the Departmsant of Labor was
ostablished in 1900(9) under the coatrol of ths Posimaster-
Censral, but 1t was made a separate dapartment with its own
bninister in 1909(10); the Department of Bxiernal Affulrs

(11)

as created in 1909 and given in c¢harge of thse 8acreiary

e

gtate, dbut in 1912 thls Act was repealed and the head
the Department was ealled tha-Secretafy of 8tate for
xternal Affalrs.. "The Msmber of the King's Privy Council fer

Danada helding the recognized pesitiop of Firat Ministern

(12) .

a8 to be the Becretary of Btate for External Affrirs

The Deonartment of Geelogleal Burvey was constituted in 1892(15),

"In 1901 & branch of the Royal Mint was
fstabligkéd st 0ttawall4), The regulations governing each
B these departments will now be found ila the Ravised |

tatutes, 1906, sxcept such as have been sreated sinee

905, (19) e S { s

Tha Government of Canada now huas an officer rssident
2 Tondon, Xnown as The High Jommissioner for Ganadé. This
gffiee had in maln a business arigin(15)° t developed
LT0m wnd z

l ve ths Ageni—QGeneral, as this officer 'was first
210N . Whan 8ir Alexander Galt was appointed in 1879 he

88 nominated 70 act as "iinister Residsent in London* and

he term High Commissioner of Canada was f£inally resolvsd
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upon a8 -sultable, after counsultation with the Imperial
gggggg. goverrment(17), At this time, howsever, thess
aﬁiﬁh officers had no offleiul rank in Leondon. Lerd

i*Iﬁ1° gtrathconat's personal rank as a Pear natusally satisflied
‘ the dsmands of (Qanada, and it was not until 1910 that
recognltion was glven the offieial rank of the offies,
Eon sgveral state ocuasions sincs the aQGPBSLQn of tha
yresent King, the r»nresentaﬁives of thﬂ over-seas
Dominlons have been 01?8& off*cial vlace. |

The GovernorfGeneral eeeuples the dunal po$1tioﬁ'of )
an Imgsrial-anneihtae'énd representative and of the .chisf
§ the exeseutive, or Privy Counell fer ﬁanaL“. A Fary
conslderable ehanga has taken place im the status @f.the
‘§overnor-gdensral sinee Bonfedsra%ica, and.beeauss:the
 Governor-General is the sole reﬁresant&%ive of the Monarch
Hin the Eominion Gé#érnment, the extent of’those.ehaﬁges
L 18 laraely the measure of the, aavalegment of respangmble
f“overnﬁment in thia.pariod.; _ The hlstorj ef thnsa e Langes-
iha,a been a»aradualxaodicatlen ef powers apd prlvileves by !
fune Govarnor-General, ‘and the- assuming by resyonslble
fmlnlsuera of these. ribhts laid dewn by him. In thg
‘ rief surveyvgf.this progress,whioh follews full ersdit
should be given te ‘the Henourable Edward Blake for hie
}Dart in the developﬁent éf the périoda »It Wan hisrmaster
fiind whieh ceneeived'the‘néeded changeda, and his energy and
& tact that prosecutsd them %o & successful conclusion. By

fhis erforts in this regard and in the matter of Lforelign

SRiston’
éfﬁﬁéé' reiatiens and tresty-making power dealt with heraafter(la)9

glir. Blake has placed the "ecoping-stone upon the strusture



v

of resvonsidble government 1ln Canada®.

The change in;fhe status of the Governor-Gzneral is.
largely reZlected im the chunges adopted in the lamstructions
to him whieh are issued by tha Imperial Govermment upon the
pscasion ef gach new appolntment. In 1675(19) it was
felt by the Home 0ffice that ths fora of commission: bain5

used for the Governor—General was nod SuLt&ble for tne Lendltiea

wno was st thatb time tho G@lonial Seerat%r; of Staf,,w;¥}
sddressad. a despwteh to the Gaverncr-Geweral, explain \lns the
reasons wnich had:s?oked o desire te remedel the praetlca of
issuing Letters Paéént'to sach Covernor-Gsusral., . . It ﬁaa
propogad fﬁat Léttéré Patent, be issuad cnﬁstituting a
permanant OfLiCQ cf Gov~fnbr Goneral of Oanada, with fixed =
dutiss att&ehiné @a;tha.o Tfiee as therein deflned. . When

ths commlssion &pp01nuiq¢ a naw Governgr had issued, . these

LI

letters- Patenu were to be auanemen+ad by Turther InSUructlans

8 1saned to fha individuwl appolnted.  Drals 8 of rhesa aew

[
i

forms were enc‘osed and 8ug gestlans for ameudment were

l

asked. %ffJThare vara referrvd te ur. Bl.fe, who was the tpen -

S S f;

Minister ef Justwee, for. Lcnsiieratleﬁ. ¥r. Blake entered

(3 - 1

%thereto‘»~ The forms{submittad were praectieally hose whlch
thad bgen issued to Lord Duifferin at the time of his appoint-—
bment, One clause was as follows: "If, in case you asse

e "sufficient eause to dissent foem the opinion of tue major
"pary or of the whele of our said Privy Oouncil so present,

§"1% shsll be competent for you to execute the powers aund

of Canads in har - new pOBLtLOE.. Accerdlnwlj, Lord G¢rnarvsn, s

tinto Gcrraspandence ﬂlth Lord Carmarvon wifth referance - B R

[



Al

nzuthorities vested In you b our sald Commisslon and b&
nthese our Imstructiens In oppesitien to such opinien; it
vpeing navertheless our plsasure itha in sv¥ery 0ass3 it»ahalll
rhe compevent for any memﬁer af our said Privy Céunei; to
E"recwd at lengﬁh on the minutes of our s&id‘ﬂouﬁeil the J
:"”fu nds and rea L8013 of any asdviee or oniuieﬁ ha may giva

F ipon BNy guestion orovaht undbr tho uonsiderauion of our

(20) '

E nCounciln Othsr clauses nrov;dnd for keeping ef

 exact minutes of tha Gouncll and the cor firnaﬁlon of same,

§
o
)

or ths Gowernor—Gen ra) presiding at Councll meetings.
E 5 g

H48 ™he Governor should cansult his Qounclil, it sald, excend

in cases afiich were urgent or trivial, and ia case of
¢y he should subsequently cowmmunicate his action te

dr. Blake's raply was most mederate in tons butb

k)

gunaqulvocal in its re bommandatians. It was not dhs usual

vractlce for the uavarnor—General el ,reslda ab Geuacll

§

¥mooiings and LT Has. hiﬂhly inhouvun*anu and lnaxv@dienf for

Bhim to do 503 confirnauion c; uhe Jinates was unnauebsarj.

I - ¥

EAs o tha Govurnor Genaral consuly inv Hls CGHHOL; and 4cu1ng

- 1 ; % N -

jconurary,uo hnir adv1ee “he S&ld - Aczc diAg t bhe ;ceepted

‘%'<. . 2y
Ef . C B

"yiew of curfuevernmant, 1t 1is the rul@ that the Governor

"“hould'aét uqder adviev, and it would be contrary, tb this
"visw anew to yroaose fresh addluions to ﬂiS indi v1uual powsr
"of action, and by consequpﬁca, fresﬁ limi*“tlons to the,powersA
"aud rosponsibilities of his advissers., The language of ihe |
Glause..f.,,.seams ﬁé authorize action in opposition %o the

"advice, not merely of s parbicular sed of min*;ﬁers, but of

'any ministers. Kotwithstandlng the generality of the
"language, there are bu t few eases in whieh 1t is possidle

"o exercise such & power, for , a8 & rule, the Governor does




tpages not falling within this limitmtlon, the sub-commnitiee
ngsswine that the power in questlon ls %o be exeraised enly
tiy rare instances In #hich, cwing te the existence of
rgucatantial Imperial, as diestingulshed from Oaﬁadian.
vintersstyg, 1t is aénsidéred that fL‘l freedom of aetien

vig nod vested 1n-uhe Ounadi&n people. . : In all efbar
1cages the 8hb~u@mmftt88 assume that the Governor lB, Qf
"eourse, Lo sct on the adviQe -of fssponsihle ministersy,

The sams fundamental nrincinles of respensible g varnment
he carrled out in his views on the gquestion of the Prerogative
of vardon. He ocould net admli that the Geveﬁnef'Was at
literty to nse his rversonal dlscrstion at all, exeept

inere Imperlal interests were coneerned - and even then he

deureeated any reference in the Instructiens to the power

o
iy
o
[of]
<

imiting from ministerlal advice. -

i ~ R \‘

In the matter of egislatien, the Governor sh§u1&~bs

1lowed full freed@mgto assents Lo all Canadian Ac s,‘leaVLng

vhem $¢-he dlsallowed 12 the Imperisl Govsrnne t tee exeeptloﬁ'_

S

o tham. . Mr. Blske's concention mnd that af the_

overnment of the day was that the whole Gnvernmént bhcnld be

L

23% of an Independent Xingdom, save only in casos ﬂhere the
@ovenmend should intervene a3 a result of the faot

that Nanada was not an Imperial nower but = dependenecy.

Tiore ITmparial intersats were net involved, there shonld be

1 pinlsserial responsibilizty just as ln the Tanited

The rasult of thess nsgzotiastions was that ian 1878, when




4 ,:

£i
iz 2

rd Lerns bacame'GOVQ“nor—usncral of Canada, Letiers Paten
} accd Dth OQutobsr, 1378, wers Llssued, coastituting a permanent
freice of Governor-—General; & Qomulssion under the Great 3sal
guo iszusd appointing Lord Lorne ic this Offics, and further

structions to sgcompany 3ame. These three documents

[t
ot
e
|
=
o
=
|20

ally aecorded with the srinciplss and auggestion3 

ich ¥r. Blake had enunciated in the correspondenca, —

wosth fmior Lant of whioh hava'bae ‘quoted abova. » Tha‘

é?t iz spoc h—mir{iag..» ‘Fow statesmen of'the;ﬂims-ﬁqdld -
8o sprreciated ibs constitutional importance, muoch. less.

bve sapeetad what must have been considered axtravagants

s243 Lo be admittsd by ths Impsrial Government.

4 furinsr e‘,ressvoﬂ.of'the attitude ol the Govarnmsaly

Tt

i Lauls motisr was given in a rasolution(2l) movad by Mr.. .

wig ln the House of Commons om 3lst March, 1875, in whiech

rapudisted: the principle .enunciatad in cartain Instructions

e Homa&chernment,¢bhat the Govarnor-Genarsl only.f
d powsr of. dlS&llOW&ﬂSe of ‘provinoial Acts by virtue of
8 vosi 1 a8 ‘an Imrﬂrlul foieer, an¢ that his dis etlon

8 Lo he sxsrclsed qui e 1ndepeﬂd°ntlv of ais mini y. Mr;

akets reﬁolutlon, wnich stibu:i the re sponsivility ox,pl_

isters to-Paﬁliament for-disallowance of pravincial Acts ;wah
suroved unanimously. Y :

Tha concrate form in snleh these prinsiples have

W3c stod themselves sinee thut time is best seen in the

(g _
¥ rolse 2f the Royal Prerogatives, which wsra vastad in
i+

Gorernor .
; The question of %the right of the Gevarnor to pardon
i

0ffander wishou® referenss to tha advies of his Counell




o IOth=Oetebef; 18?4; in-commuting the sentence of death

E ip murder in tue.ﬁorth;West ngbelllcn, te a short term ef

impris‘nme“trfi~ ”hls he did. "expresslj on his own resPOﬂsi—

ility and according te ﬁrs inden dena Judgment ,. *hus ’ ﬁ:' :
1iQVlng”hiS‘miHister8iOf any obliv&tiondwb&tever in tha

PN €73 ISR : N o o
natserts o The,elreuust%nces Jere avcn that the. - o

avarnmend of Mr. chkpn21e,wou‘d have bpen zraatly embnrasasd

litigally bypthe peﬂess1t" of deciding in any Wﬁy>u§o¢.;g~r ;
2 extansian%of clexency -to Lepins, and the.Govarﬁcr3 in v

“h2 gocdnes ofthi fheart;*groposed»to reliave him of taat igln
2§elcamé,dutyﬂ" The 'ceﬂéti wflon&l aspeet of ths,m¢t5er,

hewewer came‘in Lor very severs. critieism..' mha rnsu7t

-

"

me prominent by reason of ithe zeiicen of Leord Dufferin

shich 2 been passed on one, Ambrose Leplﬁe, Tor eomp;icity R

RE inﬁ°+ers“ ;;,fnbut 1n1anyfcasa tn which Img Prlal
cesty ‘ar concﬂrnad “Kefora deeidingras ‘Lo e;thvr*pardon
renrieva, to take thcse interests sisclually tnto nis own <

aonal gonslderation:in. conjunciion with .83uch advice

2 oninieon of ine

L

"*irs+ruct10?s i sued to Eord Ler“e, the Xt

( 3)

on ¢f the pardoening powsr. Practically 1% may be

to de exerclsed by-ths Cahinet. wlone, witheut referenece
Joverner, save in such cases — and

are most rars — 35 iavolve wid:sr Imperial conslidsratiions.

The new *tendency is avidencsd alseo in resrect cf the




Iéggﬁgbg axercisa of the right of the Governor'"to aszent té;‘ﬁa
SOLE  nyithhold his aésant ta3.6r to reserve fer the sigﬁificatisﬁi
 nof the Queen's. gleasure" " in respect of Bills enacted by ‘

}?he Parliament -of Canada (24), Bince tha expresaion of

ﬁur Blake's apinion in’ this matter~thaﬁhfhe interests.ef the 
Bmpirs were sufficiently protected: by the ‘right- ef disallewance,
i the praetice has been net to reserve any BillB for the
signification of the Kinc’s plaasurs.,fﬁf The clause formerly

i included in the Instructians 4o the Gov;rnor-Gensral

tdofining certain classes ef’aubjeats, legislation,iﬁ respectu
tof which was $0 be tééa;#ed, LE¥:] emitted-from-fhé.Instrgetiéns
jto Lord Lorme and sﬁbeequantly. ~ - For all praetieal purposea,

f€ :he alternatives of the. Geverner in deallag wWith & Bill

;passed by both Housea are gnly two instead of uhe three f

atrophied tthUgh’nsn—usa.L% However, the eheek ef the

3 still-unlmpaired. W =;f“~§;53fr‘A?ﬁ,f%;r.’\%’

S ‘.“A

"Even the right 0f éxeraisa of the freragativé-of-'
lissolution has been fesigned to the Exeeutivs by‘ihe
Bovernor-Genaral.” --In ne case sines-confederatieﬁihas the
overnor-~Genseral dissolﬁed:a Dominion: Parliament, or
;ismissed & Dominien Ministry, save on the adviece of the

o ﬁa'ﬁﬁﬁfsf Binistry 1tgelf. At the time of "The Canadian Pacifie

e [ < Ta RPN

C: N P

o



fRailwanyéandalﬁ‘in 1373,"demands-were¥made upon--the Governor f:”
v;in 3 moét.imperativé'mahnér from mény secﬁions'of’the5§buntry  .
. for the dismissal ef tha miniaters respensible for the. % B
foorruptian proved”o;‘admitted. - “These’, however, Lerd
:Dufferin‘refuéed‘to;aaéede te,'and~neieﬁange was made

and A0 new minisﬁéré“éa{léd un*il”the résianaiiana of -thse
ﬂtheﬂ mlaisters we%e in the hands ef the Gevarnor.lA;,The
Ep031tlon of the: matter is even,more elearlJ seen frem the ’
?faet that after Mr. Maekenzie had formed nis naw ministry

| and after the ministers had been re—eleeted as required
fand at a,time when Ur ﬁaok nzie had an unquestionsd -
>ma30rity in the House; tha Governor dilissolved Parliament' 
$ at the reqnest of the Ministry. T *“ivf‘ - fffrwfuﬁ¥:

Thls shows a very‘eonsiderabla ehange frem the tlme

“but’ aparht from 1ts mﬂrit¢

iand the Ganadian Qusstien”

i

mbodies an impartant.ehange in the attituda ef‘the Governor>

R

‘tcward the Government ef Ganada. 4”‘5

- - - B TP

The right of ap001ntment to efflee has Eeen ezeroisad 5y

the Cabimet ever sinee Confederation.' = In this matter an )
jEMportant prededeﬁt'was'éstablished‘Iﬁ 1896 when the Earl of
Aberdeen, who was then Governor-General, refused td sanction

certain appointments recommended by Sir Charles- Tupper, whe

ﬁﬁas Prime Minister, because they were made after that Mimlster's



Fant (27)

goverament had been defeated at ths polls. = The

‘aroument of the questiaa is ofvenlin the edrrespeﬁdaﬁee fé"
& votween the Premier and uhe Governor. (35) : The' GO?ernor's
Z;reason was uhat even although the Premler'a resianatlcn ‘Was

'ffnof yet at han& and although, beeause Parliament had nct

yet been canvened ainee the’ election, there had been 20

vote of want ef eonfidanee 1n the Minlatry, yet iu was a

L Poregone eenclusionvthat the Mialstry of Sir Charles Tupper

a

Fcould not eommand a majority in ﬁhe naw Parliament, and that

i

Anether

¥in quastion,ﬁwaa ia‘what has baen called "The Letallier Ineid—

Briefly, ths elreumstances were that Mr.

5Letallier de St. Juaﬁ Iieutenant-Goveraor of Quebea,fm
'dlsmissed the Min;stry of that Prov1nee because 1t ald.
-plan consult him 1n regard to gevernmanu measures anf(. for

3unwarrantedvusa:p§,hia name.  He- then ealled upen the Leader

of the Oppesitioﬁ to form a Government, and in the election'

| Which followed the mew Ministry was sustalned by a majority

BOT one, which some claim was obtained by the appointment of




fan oppanent to be Bpeaker of tha Lecislatnre. , However that
may be, the eonstltutienal issue was oreatly clouded by

polltlcal eharge and counter—charee. In the last days of
Hthe Hackenzxe Government a resolutioa of eansure of Mr.:
fretellier was movad in the House but falleé.; When Sir

.....

&Tonn A. Macdonald was returned to peﬂa' in 1879 the

- e

esolntlan was revived and earried.,a Tﬁe Daminion Mlnlstry

."5?, :

hen rseemmaﬂded to Lord Borne that Mr. Letellier snould

g oo
—\'~.-/, - =

e dlsmlssed frem office, beeauae ﬂhis usefnlaess was cmne"

ord Lerne hesitated to aceept the adVLGe of hls minlsters

d ruferred the @atter to.the Home Office.ri mhe reply was
8hat while a Lleutenant—éevernor Has qulte Qlthia hls -
uuhorluJ in dism1551nowa Miaistry far aause,!$et the :i -
ﬂieutenant—Goveraor was reaponslble to the:Ggéefnor~1n7Gouneil

Hmilar to tha$ in whieh the Goveraor Ganeral may dleiBB

"

i 3 Cabinet tnouvh the Bewer must ba ezarelsed with great

LA

*sorim1natisa, and Becond than in the matter of appointments

e A%

pd dismissal of QLfiGBTS oy the GQV°rnor—1n—Gouncil the

»Vernor mus’t. be guided solely oy tha adv1ea of hlB ministers.

Two ouher incidenta are somewhat related to this and may



b
W

e compared therswith. The first is the dismissal of
premier Mercdsr and hié Ministry (28) by:Liautenant-Governe; }
Anzisrs in Quedbee 1in 1891'for ecorruption and malvarsation ifA ‘
in offies; theuseeandfis.the“dismissal ef'Lisutenant-r N
governer MacInnes ef B&itiéh Columbia by the Dominion
Goverament in 1900 becaﬁée "his usefulness was gone" (29).
Another. queation which invelves the relatimns of the
Cabinst with pravineial authorities is the disallowanee ef
pr071neial Acts ‘and fhe reservation of previnelal Billa.
The first 1natancs of raservatlen of provincial Bills was-

in 1882 when Sir Oliver Momst (30)

advised tha I.leu’cana.}a’r,_--!__”j
[covernor of.Ontario 1o reserve for the significance of thé »7
fwill of the Govarner—General twe Bills iacorporatlng the. -

range:- Order, which cad been.inurodueed and passed ;n ther

tario Levislature.,a; »Tha reasona fora+his coursa of “:

-ctlon aypear to have been eﬂxirely pelitie&l Sir Ollver

2oaat wishing'tanshift rhe res§9n31bllity fer uhe

it

gnacdnent offthvse Bill ta the shoulders ef Sir Jehn A.f

‘ “e:use te tare any éetion in the mauter, Sir John. A.,;”fi;;?az
acdénald enunoiated the prineipla that - "As in case

gvour Bxcsllency should exercise the power.’ ef ressrvatien
bonferred upon you, youfwould do 80 in your capaclty as

‘he Imperial officer and under Royal Instrucitions, 8o in

ﬁﬂy Bprovince. the Lieutenant—@evarnor should :ronly reserve:

8 3111 in his cavaeity as an officer of the Dominlon, and
fnder instructions from the Governor-General” (1),

fke the case of the Dominion too, this pewer of Teservatlon

e




ia ﬂrictiaally absalete, slnee tne poﬁer of disallowamce ef

¥

provincial Acts Whluh 19 veatad in ths Dominlan is SHfficiont

nro»eetion of Deminion interests. Thera have, hoaevar, beaea

v

a fe¥ cases 1n which provinuial Bills were resarved but in

L no oase was tha Dominian Gavernment resPQnsibls fer 1t._ An

instanee in British "clumoia in 1907 was the latest and one

v -

Enich caused no little provinsial politieal excitameat. VIThis

s B -;'/

fas the reservatian of the"ﬁxtxxﬁxﬁkx"Ac% ta regulate Immicsatlea

’ (32)

into Brltish celumbia" The Exeeutiva however, refusad

20 aab in the matter, though when ths Bill CEL re—eaactsd in

the ebeeding aesalcn and assant ~':1.11'(-3151 to it by the Lieutenant—

GOVPrner, it aas disallowad.

Lﬁ the mattar af dlsallowanee of Previﬂcial aets Mr.

.,;f

Blaks*s fameua reso1ution of 1873, referred te above(ss)

. ..{ A‘v e

Gonferenee ofA188?, reaalatiena wereiadapted ad?iaing Lhe

e - o y Kl

aking of thia power Qf disa11owance of provineial Acts fron

? .

e Dominion Government and glvino it ta tne Imperlal 7 S .
-,uthorluies, but up ta thla date nething fUrthur has beeﬁh.f.

Kone ia the matter, and it is Drobabla that the suggaatiea

joulﬂ not now uemmand mugkh Bupnort. | IR

. In eoncluding;this chapter¢refe}énéefﬁﬁét be made iaghﬂﬁ
the Department'of Civil Service and its,re-ory anlzstion.

Anagda's Exeeutive is assisted by an adminla+rauion deaart—

ént which is intended to be removed from the influencse of

AT P
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fRoJal Cammlsslena ef in?estlcatien were app01nted iq 1898 amd .

» EIEN

Fin 1908, and these brouaht in raperts recommendino 1m§roved

4

fmezhods of classifioaxion, advaneament, et eetera.A:fThé'

> 'I
f Repor’ (35) of 1908 was sspeeiallj fundameﬁtal and radieal

Fin its 1nvestlgation and reeommendaulons,,and resthed in

§ an entire re—orsanizatian of the servies.' _ A new?Aet vas
;paased and came inue fcree 1st Seotember, 1908 (56)
fincorporating mest of the nrouoaals of the Repert, ef wnlch .

i the chiaf was the apveintment of an independant civil Servies

§ Commission to be compesed of two members, with the atatua,

;salary and tenure af a deputy-mlnister, to: reeommend the

?neeess y staff requiredyfor the earrylne aut ef tne werk,; X -1

hand have a gener’l’Ava*: ght of ths Deparoment QL Oivil SSFViea.;;

REFERENCES: (1) 30 Viets .3, 5.95 (2) B0 Viet .0:3, 8,115 %«

% (3) Keith: Responsidble:Gevermment im the Oolenies;. p: 511,_. ‘

¥,4) Buckingaam and R@as~ The He=n.- Alaxandcr Maek9321e, (5}

(8) 50~51 Viot.: c.:u.., (9) 83-64 ‘ﬁ.et. e. 24; (10) amg 'fs'd.VII,
¢.22 alag H.of 0. Deb. 1909, Vol.IV; »p. 8712 et .seq. (11) °

® 8-9 Bd.VIX e..13 alse Oan. sass. Pap. 1910, #29 B; (12) -
EC.Gen.V 6.2 {13). 55-56 Viet. ¢.18; (14) 1 Ea.ViZ 8.4

(103‘3 B"O..IQOS : Acrioulture, ¢.57, Qustsms, 2. 48, Finance

18.25, Geological Burvey, ¢.65, Indian Affairs, ¢.81, Ialand

‘»Rveaue, ¢.51, Iaterlor, ¢.54, Justice, e. 21, Marime and

Aisherias, c 44, Mllltia aad Defeace, c.41, Past—Offiue, 8,85,

Pudblis Printing, ¢.80, Publie Werks, ¢.39, Rallways and

Qanals, e.35, Searetary of Btate, c.76, Traua and Oemmerce,

:0.82, Royal Mint, ¢.28; (16) Keith: Resaogsiﬁl Government

12 the Co eniss; (17). Ivid, alse Parl. Pap.c.2594; (18) Sss

(303t 3.¥5.(19) Keiths Res§enslb18 Geveranent iz tha Colenies,

:VGI.I, Be 162 alse Oan. Sess. Pap. 1877 #13, 1879 #181; (20)

‘ 0an. fsa3s. Pap. 1877 #13; (21) H. of 0. Deb. 1875 s (22)
g §Geo. Stewars, Jr.:0anmada Under the administration of Barl of

3{';§ﬁ§@ Dufferin, p. 412; (23) 8lement: Cazadian Constitution, Asp.*0v.

o e Tl (24) 30 Viet. o. B, 8.57; (25) Keith: Responsible Govermment .

koo LAw in the Colexnies, Vol.I, Bp. 213 et seg.
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Referemces: (Centimued) (26) B. of 0. Deb. 1896, Vol.l, »».
(27) For more complete particulars as te this matter se8
Collins: Oanada under Lord Lorane; also Willisom: Bir Wilfrid
Taurisr aad the Liliberal Party; (28) McMullen: History of
¢anada, P®. D1l et seqg. (29) Canr. Sess. Pap. 1900 #174;
(30) Biggar: 8ir Oliver Mowat; (31) Can. 8ess. Pap. 18886,
(32) Canadian Annual Review 1908, pp. 5386 &t seg. (33) See
supra p.49. (34)R.8.0. 1906 ¢.16;  (38) For analysis of
Report see Canadian Annual Rev:.ew 1908, pp. 586 et seq. ;
(36) 7-8 Ed VII c..15.,_
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UHAPTER VIII.

PROVINGIAL = CONSTITUTIONS.

Britisﬁ North Americs Act, 1867, assiguned to the
srovinees exclusive legislative Jurisdietlon 1n the matter

of "the amendwment from tims to time,nobwlthstanding any-

thing Ia that Ae%, of‘tha constitutlon of the provines,

i except as regerds the office of Lieutenant-=Govaeranor” (l)

One of the first suhj§éts in respeet of whieh nrovisioa
:was nade was the privileges, powers and immunities of the
provincial 1$giaiatures. These had besn defined by the

§ Act in the ease—@f the Dominion Parliamén% by Seetiomv
inwhbeea, as latar amanded by Ekaxzxzx;szEQKthxmx f"na
,'Parllament of - Canada Aﬂt 1875, vut ao provisien had been
i‘mada a3 o nhe prsvinees. Aecordlnaly, Quebee(a)

Brlblﬁh Columbia(s), Oﬂtario( ), aad later Nava Seetia(ﬁ)
;»New Brunswiek(s) Manltaba(?), Saakatehewan(g) and Albar%a(g)

| all Dassed Aeus ﬂafiniag tne prlvilegea of their laaislaturea.
There was, at firsu? some questlon as to the valldity of uhBSB
-fienaeumeats, and an Aet ef 1868-9 of Ontarlo,to somewhat the

| [ effeet, nad aatualiy been deelarsd‘ultré vires by the -
Rlag-or ficers of the Impsrial Goevernment, but the later Acts
asrg not objeoted to.

Eotwitﬁstandiﬂg”tha fact that the proviness are expressly
:excluded from altéring the pagiﬁiea of the Lieutenam%«@gvernérsa

gthey have passed measures defining the powers of thess

officlals to be those emjoyed by the Govermors or Lieutenant-




A
4!

Governors of the provinses befors Qoafs darati@n(lo?. In
e=eh eunse the power of pardealng offsaders convieted of
violatlon of proviancial Acts was deslared %o bé voagted In
the Lisutsmaai-Governor. The guestlion of the validity
of the Aet~waa-raisedfin,the ocass of Ontario, bui the
‘messure was held to be merely deelaragory and hense neb
tultra vlres‘ |
For the four older provinees the Dapartmentis of State
ﬁere'already provided for by Ths Briiish Horth Amerieca Aét;
1887, butb these- have been ehanged and sdded $o. £rom tiﬁe 10
ime. Now in the easss of all the Proviness the counsatitution
of the Bxecurlive Councils is providsd for by proviacial
statutes, ,
guebee, Wova SBcoiis, New Brunswick, Prince Edward Island
zaﬁd Maniteba wers all wérking with & bi-eameral system at
"fﬁsltime~§f*thair uniow. Maniltobs was the. flrst to

“abolish’ 1ts LagisTative Gouﬁell. .Tis it did-py & . = -
gliL) -

A
3,

-'-rovinalal enaetment in 187 st-Brunswieklalségﬁf

.'abolished~itsasecsnd;ehamber in 1892(12), and Prince
Edward Island followed suit-ia 1893(13),  Fow enly
gusebee and FWova SBcotia retain the Legislasive Council. -.

At the time of the creation of the SBurreme Court of

Canada the hope was expressed that 1t would be & Court for -

o

he ssttlement of all disputes of a legal nature between

the proviness and the Domlnion or betwssen any two of the

¢k

Trovinces. Jurisdiction in these matiers was conferred
on the Court by the Dominlon Act #hich ereated it.  The
provineas of Ontario, Wew Brunswick, ¥ovs 8eotia, Manitoba
and British Oolumbia Aﬁye supplemented this provision by

enacting that . all such disputes 4in whiech theyarse embrolled



should be referred ito The Supreme Court of ada or The

Cant

Exchequer (ourd of'Cénada for adjndicuation (14),'
The Provinees of Neva Scotia, Quebse, Manlitoba, Baskaba—

chewan and Albarta have also made provision (15) for the

referance of constitutional and other legal gussticuns by

[
o

tha Lieuteanani-Govaraor~in-founcl o the Buprems fourd of

the provinse or a judgs therso?f,

(18)

The appolatment of King's Counsel snd thelr

sy eoeuenea in the courts have also bsen providad for by

2

stasutes of the provincss sines thal very bothersoms

question of Jurisdiction was degided.

Tha inveétigatien and sngquiry inte the affairs of
departments and other public matters have been sescured by
statutory regulations in the Provinces of Quebee, Hew
Brunswick and,Manitaba(l?),' In these provinees the
Gevarnor-ln—CQuncil may . appola+ a Commissien o10 annlry
w1th ncwer o en?er@e the attendanca o? vitmasaes 3nd the -
glving of eévidencs. 3{- ',} | f _ . :':h ¢

zch of the

59

rov innes bas mads frov1810n ?or tne S

ostsblishment of mu21919a1 ccrporitions within 118 boundaries,

for the coniunet bf‘e&eetiona, and for the trial of contro-

veri: ed glesctlio s.

(18) +thsat the

The Leglslature of Manitobs has snacted
Bngzlish language shall be the official language of the
Provinee of Maaiteba, thus shutting off the Freuch lanzuage

o e

from the rapld progress 1t was mseking in thai provises



Thess enactments lunclude the ghisf changes that havs

been made 1n the provincial ccnstitutions sines Confederatien.

'REFERENOES: (1)-30 Tictb..e.5, 8.92, ss.l; (2) R.8.Q. 1909,

) TitoII, ChP. 1; (S) R.3.B.0. 1897, 304?; (4) R.8.0. 139?;
c.12; (3) R.8.¥.8. 1200, c.2; (8) R.8.W.B. 1903, 8.3;5. '
(7)) R.8.M. 1902, ¢,96; (8) R.8.8. 1909, c. 2; (9)

- (10) R.8.B.0. 1897, 0.47, R.8.M. 1902, e¢. B9, R.85.0. 1897,

R.8.M. 1902, ¢.96, 8.3y (D2dinien. and Provinelal Legislatien
1887-1895, »p. 808 et seq.; (12) H.B. 54 Vist. 8.9; (13)

Bes Domimien and Provincial Leglislatlon 18867-1895 pp. 1221 saq.
{(14) R.8.¥.8.1900, ¢.154, R.8,M. 1902, ¢.33, R.8.¥,.B.1903,
¢.110, R.8.0.1897 ¢.49, R.8.B.0. 1897, ¢.53; (15) R.8.8.1909,
6.57, R.B.M. 1902, ¢.33, R.8.¥.9.1900, ¢.166, R.8.3.1909, Tit.
III, cap. 3; (18) R. 8. Q, 1909 7Tit X, 0ap.3, R.8.N.B.1903 ~
c. 69, R.9.8.1909, ¢. 105, R.3.0. 1897, ¢. 173; (17)R.8B.M.
1902, ¢.88, R.8.W.B.1903, ¢.12, R.8.0. Ti$.IIT, oap.4; .

(18) R.8,M.1902, e. 128.
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CHAPTER IX.

THE COMMEROIAL-TREATY-MAXING POWER AND FIBCAL INDEPEVDENOE.

The only kind of ursaty to be discussed in this essay
is that wbich affects Eanada alone, ﬁo the exelusien af
other parts of the Empire. Any atners ars, of eaurse,
matters fer the attantion of the Imperisl Government.

Tn dealing with tneaa leeal treatbies, 1t is cenvcniant

o lelde-them-unto twa classes, viz: (ommercial and
Political. The distinctlon in terme which has been
adopted 1s that enly‘tﬁoae are included &8 Gg@mareiélf
treatiea whieh affaet t?ada regulatiens, 1. e. the téri”f
cf 6&nada. All others are defined as Pallulcal and
will be dealt with in the suceeedinv chapter.

-. This dlstinctien in tarms must be kept 15 mind for
Al'tnls nomanélature 13 net univeraglly adopted Somatimes |
tha. tarms ssem to be given very dlfLGrent meanings. JFer
iﬂstaﬂge, lﬂ tna course of the debates in the Hause of
Commens resolutians ha?e several tlmes been adopued with
rexerenee to Gemmercial treatlea, ian the eourse of the '
disoussion pf which it becomes evident that what is usuallj
in the mind of the spaaker is not "Ccmmereial troatiss® as
defined abovs,; but, in fae?, all treaties of local interes?d
only. |

Prior to ngfedaraﬁian, and indeed until aboult the year



®p
:

1877, (1) a11 tréaties nad besn negotiated by the Imperial
authorities, and all tredties mads by the Impefial authorities
had applisd to Canada as much as to the United Kingdom or

any other part{ of thé EBmpirs. There had been no consldera-
tioa of or allewance for varying interests of the colonies,

- and henes itreaties were sometimes negbtiated ﬁhiehs though"
advantageous to the United Kingdem; were quite otherwise to
Canada, Tnstances of this are the German Treaty of 1865
and the Belglan Tfeaty,cf 18682, of which mors nereafter.

The reason this facet had not borns more heavil upen the.
cglaniés here%aféré'was-that up§ to 1846 the interésﬁs of’
tﬁe coieﬁies wera mueh:the same as thosse of éhe Uﬁited‘

Kingdom because of similarity of tariff policies, but in
that year BEngland aeaepted ‘the Free Trade principla, WhilB S
her colenles sremained wedded to & pelicy of nroteetien or
seml—prctectian‘”‘; 1 Accerdingly, the subjeetion of" Ganadlan
trads ta Imperial treatias became inereaslncly eb;ectienﬁble.

Tha sfforts of Canada to grocura a renewal of the vy

Rsclpraelty Treaty of-1854 - 1868, show in each case an
advance in the freedom from the trammels of British
diplomacy wﬁiah was abeorded ths CUanadian Government.

The first Recipraeiﬁy Treaty had been negotiated sntifely

by the Colonial 0ffice and by Lord Blgin personally(z)a

AThe first movevfor its renewsl was taken in 1869 by 8Bir
John Rose, the Fingnca.ﬁinister of Oanada by correspendsncs
addressad to the Britilsh Ambassador at Washington, in an
attempt To sesure a résumption of negotiations; In this

he was unsuccessful. Then when 8ir John A. Macdonald went



o Washington as 8 member of the Joint High Commission which

concluded the Washington Treaty of 1871, he endesvored by

every means in his pewer to use those nsgotiations to

sscure for Canada freer itrade negotiations with the United

8tates, offering to give the right of.fishing in Canadats

inshore waters for a return to the Reclprecity cénditions(3),
When Mr. Naekenzie came into power in 1873, hs sent

Mr. Brown +to Washington ia a very informal way to discuss

the guestion of Reeiproeity with the authoerities there,

with whom he was censidersd to be & !'personns gratal. ‘Wheﬁ

Mr. Braﬁn had determined that the prospectiof aueeessfulv

'negotiations w@fe good, the Canadian Government, in 1874,

_éeeured the appeintment of him and Bir Edward Thérnton, the

British Ambassad@r at Washington, as British Plenipotentiaries

~for the nsgotlatien eof a:trade_treaty(é), - . Mr. Brown was, .

of course, the more active one of the pair of representatives -

'V_Atheugh Eir“EdwarifThcrnten,aas present with Him at-the eon~ .

 forenecesi with Mr.fEish*and President Grant, the American

negotiators. ... The matterrpragresse&ﬁéa-far~as the -framing

of a dfaft tre@ty:which}waa repﬁdiated by ths-éﬁexieanp
Senate. | _ v

/ At this time fhe~general principle of independent

treaty-making received notice. In his famous syeech at -

Auroréran Qctober 3, 1874, Mr. Blake advocated the -

éoncaasien to Canada of the right to make her own.

e@mmefcial treaties. His views on the matter were

later brought vefore the House of  Qommena in the form of -

& resolution intreduced in 1882 to the effect that "It is

“expesdient to obtain the necessary powsrs for Canada’ to make

o)



“her commercial arrangements with sny British possession

“or foreign ﬁtata(ﬁ)e The Prime Minister rsplisd to
the resolution by & warning against endangering BYltish
connsetion and a "f}ag-waving“ demoﬁstration. The resolu-
tion was defeated on a sirictly party vote of fifty-eight
to éna hundred and one. I

In the meantime, the mattsr.of commercial treaties
huad been taken ug witﬁ the Oolenial Office, on a raquest
that Canads be relieved from the operations of the Belglan
and German Treaties.  Oa 1lth June, 1880, Blr A. T. GaTt,
whe was»Hi;h Commlssionar of Qanada 1In Tondon, on requeat
from the Oanadian Government, addressed a communication (6)
to Lard Kimberley, the Oolonial Becrstary, in which he drew
5ttentian o the @égiti@n.@f Canada in reé&rd ts‘treati@s of
coumsroee, and Bet forth-that,ng treaty éf comma%éé Sheuld
be ma&a by the Impariul Government wharsby the freedam of
actlan ef the Deminlan Parllamenn wsuld bs restrained._i He
'suggeaoed;thgt.Gaqada»bg relisved of the obliggtians of the
_tieaties nQW'éxisﬁing asg oecaaion~c§u1d convsnienﬁly be
found, and that in future no stipulation binding»upq# the
OQQmsrce of Oaﬁada'ahpuld b8 intfoduced into any treaty
without reserving té the Dominion the eoption of aecsptaﬁee
or refusal. Further he nsked that the Canadlan Gove:nment;
be informed of the lnception of any treaty negotiations with
forelgn countries, to permit them to submit suggestions,
The matter was taken up with the Secretary of Btate for

Foreign Affalirs, and there secems %o have been an agreemsnt



thét the claim was & reasonable one. A cifcular d33p5$ch.
#as issued by Lord Kimberley to the vurinus self-governing
coloniss, promising counsidsraslon in & mannsr much like
that suggested in 8ir A. T. Galtts letter, that in ecase of
any further treatlies negoliated, the right would be
reserved to the eolénies to withdraw from tnﬂ treaty Vithln
8lx months, This practice was followed in the case of a
treaty with 8ervia signed at ¥lisch on February 7ih, 1880(7)
and of a ureaty w1th Reumanla, signed 5th A@rll 1880, (7)
In both of these casss the tresties contalined a Protgegl
permitting the British celonies to withdraw within six |
moaths of the tims of signing if they wished to do 80.
Gapisa‘af these treatlies were forwarded ¥y the Oolonial
Offics to Oanada immedigtaly after sivﬁature, with the
raquest that the Oanadlan Government slvn*fy ité wiéﬁea in
the natter. In each case Canada replled that she dia
net wish tarbe 1ncludad in the treaty, and ths Imnsrial
Gevernment thereupon arraﬁeed for her w1thdrawal.;“

In the next year the praetiee was somewhat altered.
In the casss of treaties with Equater, 188’( ), Mcrocea,

1881(8)

, Montenegre, 1882(8). the protocols provided that
the célonies should be given one year in which %o adhere
to the- treaty 1f they wished to do se. In this way they
did not come autemaﬁieally under the operation of the
treaty, and if»ﬁhey failed to signify their desirss to be
included therein, they were unaffected by it.

In two other cases slight variations must be noticed.

~In 1881 the Oolonial Office adviaad'the fanadian Government

e
N



of the incepilon of neaotiaficns with Bgypt (9) for eertain
trade concessions, and ssked wh,ther there wsra any matters
in respect of wnich the Canadian Government desired to make
special proposals. The repiy was that there werse noné,
but that the usual protacal allawlné ona year to adhere
should bs insé;tod.

Gertaia‘infermal negetiations had beeﬁ going on ~iif
they ecould be called negatiatiaﬁs, being merely the cerrespon-
dsnce of Qrivéte pefséné - with reapaet te an arrangément of
preferential dutles weilwesn Canada and fhe West Indies.(lo)
Thereupon & Colonial Geapatch datsd 29th July, 1882, was
sent to Ounada in which the @riaciplé Wwas iaid dosm that as
betwesn pértions of the Empire, no dutises disériminating
in ?avor of Graat Britain or any of the uolsn;es a8 agalnst
forsign industry eeuld be sanotiened by His Majea»y's-'
Gaverﬁment.Ai The Oanadian Gavernment ook yhe aueasiah ta

reply that althaugh 10 such arranﬁement was belng made ﬂibh

Jamalca, awing to the faet that that £sldnd's fiseal cgnditien'

would not parmlt it, sti‘l thev uissentad from the prlnciala
exprassed, snd asserted the competence of the colenles tg

make such srrangements ss apppared exnedlent,

0n 26th March, 1881(31)) tne Cansdian Gevernment followed

up the letter of Sir A. T,-Galt with‘capy df an Ord§r~ih-
‘Qeunecil asking that Cansds ba relieved:as scon ﬁé convenient
from the obllgatiéns conneéted witﬁ any treaties of commerce
then in existences,with foreign countries so faf as such

treaties limited the frsedom of action of the Dominion

Parliament, and more paticularly from the treaties mads with

o



Belglum In 1862, snd with the German Zollverein in 1885.
This communicatlon was forwarded by the Government to Sir
At. T. Galb; Dby Bir A. T. Galt to the Jeolonial Office;
by the Colemikal Ofice to the Forelgn Offics; by the
Feoreign 0ffice to the Ambassaders at the resnectlve |
eountries; by these Ambassadors to the suthorities of
Belgiom and the German Zollversin. | Thése authorities
then intimated that they wers unwilllnn to cgnaider &
rSVlBan of the existing treatiss, and this reply was
aulg retirned trhough the ehanaels bJ which 1t hed coms 1o
+he ﬂanau%lan Government, It was not until July 31lst, 1898,
that thess two treaties ware finallv abrogdued(az), on
the ocaaslen of their>r871310n, and the coloniss wers
thereafter examptsd fram tﬁalr mperatlan.

The privilaga ef dlract negoularian was aecerded
Ganada in bath the year 18?9'and 1883. In tne first

instance, the’ British uavernment reapended t@ a request

forwarded by Order—in~0euncll by apgoiﬂting Sir A. T. Galt

a8 Ambassadgr and Planlpeuentlar; to Bpa11 and Franee.
Gn this occasien Mr, gslt visited both Madrii end Parls,

negoti ating dlreetly with the authoeritiss there for trade

(13)

goneessions ° His afforts were, howsver, unsuccsssful,

In thgrsecond ecase, 8ir Charles Tupper was appolnted
ﬁmbassader-and Plenipétantiafy to 8pain together with
3ir Reber?t Mofier; who was the British Ambassadgr‘at
Madfid. The despateh which appointed him discloses
very well the status of Dr. Tupper on that occasien,-

"That 1f the dpanish Govermment ara favorably dilsposed

I
g

STy

xj.:.“j



nfull power for these negotiations will be given to Bir
"Reoderd Morier and #ir Oharles Tupser., Waturally the
ﬁﬁagati_ bions will probably be ccnductsd by 8ir Charles
“Tu?par, but the convention, if concluded, must be signed
by both plenigofentiaries and then santered Intc betwesen
tHer iajesty énd the Kiag of Spain“(lé)a. ‘It nmust ba
admitted that G&néda’s progreas in wethod of negotiation
is shewn by thié despaton to hava bsen véry rapid.

Zn;the year 1837, the inereasing importance of the
trade and commeres of (anada was marked by the crasation of
a new Department of 8iate called the Derpartment of Trade
and Commerce. Héreaftar a rasponsible minister gave his
#hole personal auteatian to this suvject, to the very

ns;dsraole advantage of the country.

It is well to-nota hers ths attituds of the ceuniry,
as reflaeted In uha House of Cammons, toward cammerelal—_i

tre&ty—making~pawers. In. 1889(15}

Sir Righard. Oartwright
-moved anbstantinllJ the same rasolutioen és that of dr.,.'
Blaks ;3.1882, A very lively debate allowed . but as
usual ihe Houss divided on strietly yarty.lines, and the
resolution was defeated. = In 1898; Mr., Mills meved £
"That the time has com8 wnen commerclal treaties, in. the
"interest +8 of Canada, should bs negptiated by persons who i
"are responsible te the Goverament of Canada and for whose
maets the advissers of the Crown in Canada should be held
"rggponsible in the Houss of Cammansﬂ(lé), This
resolution, secondsd dy Mr. iaurisr, hGﬁASir Wilfrid
Laurler, was also defeated on divison by & Gavernﬁeﬂi

majority . Hotwithestanding the defead eof these reselutions,



it is ceritain that thera was a gresing sgntimént in the couadry
which regarded independsncs in this regard as highly compatible
gith the positlon of lunereasing importanc ﬁhieh Canada
oscugpled. It is interesting to notie t&at ia the debate

on the last mentloned rsesolution, Mr. Foster quoites ths
despateh of Lord Kimberlsy ansnt the proposaed Jamaicé Treaty: -
"That the Imperial power could not grant te the colonial

tpgwer such authorilty =8 would senable it 1o diseriminate
fazainat British goods, even where the colonies alena

tyare concerned, and atill less whers externsl countrisa

(17),

Nyare concernsd? It was not long after this occasien

hat this crincipls was abandoned entirely.
In 1890, th2 negotiations wers renewsd with the Unilted
tates by means of n despatoh addresasd to Lord Knutsfgri,‘
Colonial Beoretury, suggesiing a number of subjects, ameng
which A5 tra&s,relatiaﬁs;‘for'discussion by'regraséﬂtatives
of tha %wo g@#ernﬁeﬁts.— The despaich was- forwarded through « fr
thé'uaual dlalomatic ehaﬁnals and the reply , invitiag a
deputation, came by the same way.' In rsspense 1o it Mr.
Mackenzie Beowsell, Bir John Thompson, and Mr. Fmsier weht
to Washington and werse in troduced and attended at subseguent
confersnces by 8ir Jullan Paunesfote, the Briltish Ambasaada?
at Washington. The negoitlatiors were, however, fruitless
in 89 far as trads conuessiana ware cgneerne& bescasse the
. United 8tatss asuthorities demanded that Gaﬁaaa should nob
admit any other country, including even Great Britain or
other colonies, to the same privileges offered tc the United
gtates. The Canadian repressantatives abselutely fefuaed to

consider diserimination against Great Britaeln, and that part



of the negetiatliens was dropred at once.

C)
g_
o

a's next expedition In sesreh of speciwl itrading

grigileges was to France. In this case = recommeddatlon
¢f the (Qanadian Privy Councll, dated 18th Amril, 1892(18),

was forwarded te the Colenial Office, asking the good offices

i

of Her Hagastyis'aevernment in the matter, and that Sir!
Charlss Tuppar, then High Qommissioner of QJanadz in Tendon,
should be appolnted jeint plenipotentiary with His Majesty's
Ambassador In Paris. This was duly srranged.  §ir
Charles, on arriving in Paris, was introducsd %o the Frenoh
Imidaxiz G3§arnment by Lord Dufferin, the British
Ambassador. The negotlations were then continued by

gir Charlss Tﬁpyef, with the assistance of 8ir Joseph

Crowe, and attache of the Zmbassy. The Cansdflazn |
ueve*nmsnt was Lept advispd of e nroeress, and its
suggestions formed . the basis of the neg@tiatiéna.  uThé
banadian Govgrnment appreved the finél form afAtha Benventien
and the Iinterchangs of letters. When the ne uiutieas were
caﬁcluded, the pra@aae& notes %efe sent to the imperial
Govsrnment, whach then gave Zord Dufferia and 8ir Charles
Tupper iunstructlons to sign on bah&l; of His Majesdy. In
bhis ropoert to 8lr John Thompson, dated 6th February, 1893

Mr. Tupzer gays - "The negobtiations have been carrisd én

(19)

tirely by myself on the part of Canada® .

r
32

L)

Commerclal nsgotdatlons with Australia in respsct of
a vroposed prefemential tariff, culminated in the (clenial

flonfsrence held at Ottawa in 1894. The resolutinns passed



ware to the effect thav "provision e made for Imperial
nlegislation, enabling the dependencies of the Empire . te
fenter Lnto ggreaments of commnercial recinrecity, In lv&ing
"power to make preferentisl tariffs with Great Britaia and
veith one anbtha',kand that any provisien of existing
"ireanties prevenbting the above from taking plaee ought to
he removed, (2?3....' The Belgilan and German Treatiss and
"ihe most-favored natien cl auses came inffo; a thorough
fireview, and the above reselutions were for the PUrDPO B
nof elsafing awhiy a9 far as possidle the obstacles which
texigted ia ths ﬁaj of preferentlal arraangementis™.,

Three years later af@élsnial Conference was held in

Tendon at which the Hon. Mr. Chamberlain presided. A'

ES

aimilar reselutien was'adepﬁe& to the effect that - "An
"early deamuncilation @f any treaty now hampering the
tcommercial ralanlons of CGreat Britain and the coleniss
nis deairanla"(“l) - ' - N

The snbsanuant ﬁelnnlal csnferenees held in 1902°
and 1907 may also be mantiwneu hers. In'subatanca the
discussions were the gama: a8 thoss of 1894 and 1897,
altheugh at this tims the troublesome German and Belglan
treaties had been denounced. The"resélutians egerred that
"A11 doubts should be removed as to the righta of the sslf-
"poverning dependencies to make recliprocal asnd prefareﬁyial'
wfiscal agreements with each other und with the United
"Ringdom, and further that such rights should not be fettered

"hy Imperial treaties or conventlons without their coneurrencs"(az)e

In 1897 Oenada lead the way in this matter of preferential



--1{1hewever, the Imperial Gevernment gava an undertaking that

:?ffthese treaties would be abrogated as aoon as eonvsnlent,

o in independence.

‘ "tariffs by extendinghta the Uni?edeingdem tariff fedﬁotien
of twelve and bne¥half'per ceﬂt;; which:ﬁéé increééédfin the
L succeeding ‘year te twenty~five per cent.; and agaln in 1900
ta thirty~three and" ane-thlrd per oent. ,‘: In daing se

:;she was bound by Imperial treaties to extend the same o

| ff}and ‘this has been 1ﬁr081y d@ne.’i;t In 1911 there were ii: }:?

=

~i§?only twelva such favored natiens, - Argentina, Austria—ff ﬁ‘ij”

Hungary, Bollvla, Oolumbla, Denmark, Japan, Ruaeia, Sgain,A-

iiiswitzerland VEnezuela, Norwa; and’ Sweden, ‘and to’ the

'?;”traatlea with most of these ﬂatiens canada has veluntarily

f;! adhereé, . Tha German,and Belei&n Treaties were abrega%ed i?hx g

that ef the treaty ef 1895 is ene which eecasiened agdispnts
(23) o -" N

fbetween Sir Gharles Tu;par and Mru Brodeur

A:etters were publishad in whieh Sir Oharles deelared that

,] v

.+, privilege to twenty-twa faVOred nations.,-: At this time,'

iifthe prooeedings were substantially the same ‘a8 those in 1895,

'”:'whila Mr Brodesur in reply claimed a censiderable 1ncreass

—_ -

. . N ot .,,.-‘,: R
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Briefly, the clrcumstances of the 1907 negotiatien ware ; :A

these:(z ) -~ " On May 22, 1907, Bir'Wilfrid Laurier arrived-

P - DO )
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. July IOth Sir Franeis Bertie the British Ambaseadar a% A

W}
i

. in Paris and called on the Brltlsh Ambassador and the Premie
and the President of Franee. : Evidantly flndipg conditiens m#‘er:A-
’favorable “he was Joined by tha Heneurable Massieurs Fielding f~‘f

';Bnd Brodeur, and»an informal interehanve ef ?iews ceﬁmenced. v

- 8ir Wilfrid Lauriar returned to Oanada about June Sath. On »?Ef

"Parls, fermally"dvised Messrs._Fleldino and Brod eur that

-{'he had- grranga for: an interview with,the Freneh Hinister af

fttFareign Affairs,'(?s) On July 24th, the French rapreaenta~5}

;;Atives aageinted to confer with the Oanadian jinisters were ‘;; ,31

anncuncad(gs) ; 0n Augnst 8th, credentials aﬁpalnting Mr.:,;f;Af '

- W. 8. Flelding and Mr L. P Bredeur eommlssianers and

Hrewl

"liylenipetentiaries of Great Britain were issued(g ) J‘NQBA_

T st

1'Sentember thh, the Ganventien was 31gned at Paris oy Sirrtihv

g R e 4. ,',:,‘,.i'.,

»*ifwaa 1argely fermal’j; q o . _ i
/i The clreumstances QL this negetlatian were disousaed in o
:~‘tne House of Lords on Maj 3, 1908. The affect of the treatv ? u?§:
upon Canada's status in the Empire and its influence upon the o

g preferential tariff ;were. analyzed in Bpeeehes by Lerd Gurzen,

(29)

Lord Lansdowne, Lord Hilner and Lord Gromer ’_Tha

Government's explanation was +that such negetiati@n byg \



o)

Canadian.eommissieners wéa a ma?ter 6f eenvenienée, $nd that
i the past rule as to afﬁritish diglométic regresentativéJﬁeiag_;
| associated With’the négotiatiena was dzmply a fe)rmza.l'.s:em.u'i‘t“y;E -
against their being entered upon and earried mhraugh by B .
;_cclonyAind pendently of and unknown to His Hajestyis ___J
,éovernméﬁtez 1¢~v:§<§ ;j,i o ,_'g?,’Ll-ﬂi7 'L _ ks
About the same time ‘the Golenial Offlce mada a statement R

f,ﬂﬁgf the principles which must regulats the- substance of - ;-fn§'°w¢

‘[lrfgsuch canventien&(sg) f' This was simgly a8 reiteratlen ef a

jzlgdesﬁatch of LordﬂRipcn:fo the celenles ot June 28, 189=(31),_m2j ??
lfThe rules te be abssrvedeere three: .- First, “That ne ;f{_ I
r>"f0r61ga power can be offered tariff cencessléns which are._ .
;f:innot ax the same- time extended to all other powers entit 19d ?ié%ﬁfl

jii“in the . Demiﬂisn,teémost—;avored nation trsaﬁmeatﬁ ' Second

?”H*s Ma;esty's Gevernment regard it as essential that any

ﬁtariff‘eeaeessiens eoneeded by a Demlalen te a farelgnifjj‘;

ufrom fareign pewer 'conesssiens hostlle ta tha interests

: : ‘ 3
&"ef other‘parts oL ; the.Emgira” R Mr. Keith adds ?gﬁg)

' :jt”Al1 uhese matter hawa been -carefully cbserved by Canada
:iﬂin commerclal nagotlatiens affecting the trade of the + <‘
.:?Bominlon. '~All:concessians made to foreign pgwers havs;n
" "heen given to all the éritish Bmpire, and it was

"gxpressly stated in'the Canadian House of Jommons on_January’
714, 1908, that in drawing up.%he terms afvthe treaty bf 1907,
vthey had aimed to secure that the preferencs given to France

nshould as little as possible deal with articles in which there-



‘"was & considersble trads besiween (reat Britain and'canada,_f
nand that their aim was as far as yoasiblé te_preser#e the
vpraferensds given te_Gfeat Britaiﬁ, while eneouragiﬁg ﬁhe
"trade with France®. o IR '7-~{w;k'%.;
Notwithastanding Mr. Keith's conaer7a+ive view of the )
matter, it is very doubtful 1# the three reguTatiana quooed R
above arﬂ now conSLderad ‘in the colonies tc ‘be binding.; :
: The recent navgtiations w1th the United’ States east grave
5dgubts upon tha currency of the saeend ef theae prinelylea.‘j;'

While the pros osed reciproelty enactment ef 1911 ‘a1d . not

interfers wlth the. privileges accerdnd Bhe: Unlted Kincdom, it
was eertalnly not proposed to extend them to -all the:etner.
Brltlsh Dominlens.-, ‘f Yo - 1'*@:*f“' .

(33) slgned on. behalf of

In Fsbruary, 1910, and agreement

‘li'C&nada by Mr. w.xs ,Fielding, and on behan ef Garmany hy

-Parties ta make mutua' ‘aa;r:l::t.’:f’f

fengaved th Hig Bontr i
,eencessions in.cdntemg tloa of the eonsxderatien'e
: r ) f e E y ',_ E -
_;general eommercial canventien at ¥y 1atar date. 5 Whe,oourse :

5.

l'af these informal ﬂagetiations is fully sat‘eut ia a’ report

e eommittee of the Privy ngell dated 14th February, 1910(54)
| Brlefly, the substance of’the repert 1s tnat trads re‘atlons -
with’ Germany had beceme somewhat unfriendly in 1898,-owing i
" teo the.abrogatien of théllmperial German Treéty of 1865, and -
the granting of the preferance to Great Britain, from which

' Germany was barred. - The resilt had been the anpllaztlén

of the German maximum tariff to Canadlian goods, and the imposi-

'tien of a Canadian surtax on German imporiations.  XNegotlations -




treatment there.

i had, however, beén eontipaéd from time to time in an informal
<wayfbetweeh thea Ganadianiministers and the German Censui at |
Mentreal rasultiqg finally in tbis ‘convention by which
each ceuntry abandoned the Benalt; it had impesed en uhe'}
goedsfef~theuother. -~ “In this negotiation the British
Government had no part whatever, ‘and 8o far as tha corres—

nondence brought down shews, vas not even aware. thaa 1t

\4,..‘_
i

waa being carrled on.

_ In tﬁe Jears 190§ and 1910 informal arrangements were' B
made with I'sa.ly, thrauwh the Royal Italian Oonsul, :and ¥ith i
Balgium and Helland 1n pursuanca of vhleh Grders—ln—couneil‘
have granted thése countries special trade éonaessioas in

vzew of the faect that Ganadian wroduct raceivs. faverable

Ll
. i

“E.—" "'3 P ‘;

Raferenea muat now be made te uhe manne; in which recemxf‘

baen condueted with‘the Unitid States.

to ether natiansfnat

which had extanded tradi‘é §rivileges

2 affarded to the Unltedgstates. This surtax was to becemaé':q ;
‘; automatieally aperatlva en 1st Aprll 1910, unleas uhe
Presldant othsrwiss directed  The clause beeama at ﬁfr | }"ﬁ»t”
- @noe applieable to Canada on aeeount ‘of the Freneh Treauy
- of 1907. A considerable uneasiness was caused by.the
situati@n to the governments of both Canada and the United
States, and they proved to be equally anxious to aveid a
collision in the matier. A communication on ﬁhé'subject

was £lrst addresssd by the 8Secratary of State of the United




"Btatses o0 the British Ambassador at Washingten, who i
immediateiy ﬁorwarded the same.te the QOanzdian Qavefnment(sﬁ);.
The rasult of the praliminari 8 Wwas that the Minlster cf
Finanece of Qanada cams iﬂto dlrsct communieatlen vith the
President of the United Statas, and an 1nfarmal canferencé
was arranged for Albany, Tew York. Thls carferenea was
quite satlsfao ary tu beth ATIQ rnturn for trlfling ='

,>f coneessiens on the gart ef Canaia, the surt,z was prevented

- from.camlng inte aperatlen by aotian on the part of the :
:‘ President. : The eammunications at hws tlme axgressed a “f:3 f:'
desira te cantlnue the neaetia+ieﬁa at an early date for

—

ths further improvement ef trade relations between‘theAtwo o

(3 6) ».‘;? - "‘, 7,1.? :h j>,;?f‘¥

i countrles.

This 788 the intreductien te the neuotxatians whfch '

S PN 3 RO
-_3 andsd in the Reeipresity Ag eement ef 1911.2}7) jAﬁ

VA e

;and thv Haneurable‘uessrs: Fielding an& Patersea attended

Boen A

tﬁere en behalf of the Gwnadian Government. ;— At an early “?L

-

_  833§3 ef he negct*amia“s it waa dacidad te efxecd the

L

H

dsslred abdect by aencurrent 1agislatien by the ?arliament
| of Canada and Gcnvreas of United States instead of b]
means of & formal treaty. This expedient aveided the
necessl+v of any refsre cs of” the matter te the Imperial
Government at 2ll, and the negotiatiena Gontinued to be

conduoted solely by @anadalans. The agreement finally



arrived at ALS presented simnltaaeously in the Parllament

and cengrass. - Tf D -'.",-  _*’- ’*.n’j*f:w

3
5 -

In 1909 a Rayal Oemmlssion on Trade Relatiens waa f

established fer the censideratien ef imprQVSment ef trada~‘

L

a relatiena between canada and the British West Iﬂdies(sa)

This cemmwssien censisted of three members on behalf ef

i

Great Britain, and*the Minister ef Fiaance and,the Minisuer

\

- @f70u3tems aa,beha1; ef canada. E;a This Joint commlssion 1.4)
- v181ted beth Canada and the West Indlea, and the reault ef,i

' ?their ebservaticns and nsgetlations was B regert withﬁ

>

recommendutiens a8, to tariff enanges.:f: This has eventuat ed E
1n the'British West Indies Reclproclty Agrssment of 1912.

The movement Ler'lmprevement af celenlal trada relaiiens'
. B g. :‘)‘.

history ef*Ganada needs na augplement by Way ef rayiew. Its

eonatftutianal importancs and the procress whlch it evidenees
can searcsly be too graatly emphasized. That it indicates
the delegatien ofvsubstantiaily‘independent treaty~-makiag
powers will surely no$% be guestioned. There are, of courée,

certain reservations necessitated by Imperial interests, but




o
e
Fady

it is not te ﬁa exaectedi+h§t the ecircumstances will'evér

‘be such that the Oanadlan Government #ill wish to contravene
them. OGrtain formalities also must remaia a3 1ang a8
Qanada is a member‘of the British Empirse under the terms of L
its prasent uenatitutlan. But 1% is aot 3eing teo far te 5»1;‘{ '

l_.{"z N

-aay that Ganada has asquired e ery privileve in tnis regard ;g” 5 !

whicn is practieallj reqnired, and has aehieved a real

,[fiseal 1ndependeﬂcs.'

'BE?ER?HOES' (I)Keith 3989@3sible chernmanf im the cgleﬂles, :
Vel.III, ». 1109; (2)Bgerten: History of Oeaada, Vol. II, ».210;
- (3) Pope:Memoirs of 8ir John A. Macdonald, Vel.II, 3».-80, et .

P 115 T (4) Willisen: Bir wilfrid Laurier and the Liberal Party, .

- "Vel. II P. or A. H. ¥. Oolguhoum in the Monmireal Star Almansc, .
¢ :1897, :Trade Hegotliatlons betweea Canada and The United States; -

. (B) H. ef C. Deb, 1882, p. 1075; (6) Oan. 8ess. Pap. 1883, #89"*“'

V() Tbid}. (8) Toid; - (9),Ibid; (10) Ibid;, (11).Ioid; - (18)
fwillisaa' Sir'wllfrid Laurier and the Liberal Party; Vel.II,

o 8955 (13).B. of! 6. Deb. 1889, Vol.l, p.183° (Mr ; Foater); -
14 roid, {165) /Tbid 99, 171-194% (18) E. of ‘C. Deb.; 1893, .

ol_I, B.. 1104 et seq. v,l?) Ibid-p. 112 ?,;(18) Gaa.asess*,

Pap . 1893,5#51, {39931 Hld, (20) 'B.. of 0. Deb.  1909;%Vel.I, " .

‘29 .:392" 0%. 50q. (Mr.. Fester or Oolonial cenferenaes), {21y -

Ibid @ 595, (282).°Ibid  p. - 411; (23) O=aaadisn Annual Review

leSGB.a(ﬁé) Danedian ‘Axnual Reviaw, 1907;5-(28) Can.: 8935.,_f13

Pap. 1908 #106, (26) Ibidy (287) Ibid; (28):Ivid #1Q aj -

;(29) Capadian Aannual Review 1908, 3. 616; . (30) Br. Parl.

., Pap. H c.;199~1910, (31):Br. Parl. Pa3z. 0.7824, p3. 16 et SRR
. 8ag. alseg,Keiths Responsible Gevermment 1mr the: Golenies, Vol., III o
~B. 1119 seq.; - (32).Ibid; (33) Qan. Bess. Pazp, 1910 #10 F,

C (54) aan. SBBB. Pa@. 1910, #‘10 G; . (05) Ibid # 10 J.a - o

(38) Ibid; ' (37) Oan. Sess. Pap. 1912 #£ 82 and 82a;  (38) -
Qan. 8ess. Pap. 1912 #¥la,.also H, of C. Deb. 1510-11,.Vel. IV,:,_.
. Bp. 6371, 8t seq. alse 1bid 1911-12 Vel.IL, Bp. 1971>,et seq. .




;f;Aathrten,Treaty ef 1848 was negatiated,by a Brltish?

OHAPTER X. . o

EXTERNAL AFFAIRS AND POLITICAL TREATIES.

In.regard te salf—diraétian of her external ﬁffairs;.;“
Confederation marked the5debut of Ganadaiin'internatiénal :3‘¥>
PDlitics; o ﬁ;aﬁo ﬁﬁié ¥ims'Danad5vs right to’ GOHSlderatian o
..of any kind distiaat from the British Emplra nad nat been ﬁ‘f'?
recagnized by foraigﬁ countries,'and it is safa to saY -1;i

, 3that that right aid nat a@pear to be recggnlzed even by _;:g

’fthe Imperial Gevernment.a " Canada was sub;ect te the eperd~

tion of all treaty obllgatiens contracted by the Imgerlal

Gevernment, and was ﬂa+.consulted in regard even %o thaae B
'_matters which intimataly ccncerned hor. a She had no afficial -

"fcorrespondence with foreign ceuntries, aﬁy renresentatlona ;{i

3

=~plam.})taten*&:f:t.aa;-;gr and’ ratified despite ‘the protests of +he'“\
Canadian provinces that it was unfair and 1mprev1dent,

"and that. their 1nteresta had been saerificed for tne sake:‘ o
of British diplamatic econsiderations. ' it '*"1§§“
‘ However,.confederaticn is, in this respect, as in many '¥ -A;
others, thefbeginning éf'a new era.for Canada. - The British | N
¥orth America Act, 1867, had provided that "The Parliament

and Government of Canada shall have all powers nesessary or



e i
.3

proper for performing the obligatieas of Oanada or of iny
province thereof as part of the British Fmpire, towards
foreign countiries arising under tresatliss Dbetween the Empirs
and-sueh’foreign countries”. This is the eanly statutery - ;f_.-
refersnce to Oanada'é rosition in relaiion te other countries;
The increment 4f powsr in such matters is found inéthp . ?}“f‘
ahang in §ractice fr5m7time 1o time 1n the nevOulatian ef |
{treatlsa #ith foreign natien and the increased Watituda
of 3ubjee*a ia rasnac+Aof shich~ indegendent actlion - *s

E

sllowed.' ~ 7 oo s T ety |

e Tha wsegraghical relatlan of Canada to the United
:Bta»as is responsidle: for a greabd nany dispuies aad cantests L

‘ tnat have requlred to be ~arrangsd by arbitratien critreaty.df

In 18?1 sa?er;l questxens had becene. vexafieus to tne‘ﬁji:‘

Vu_authar1t195~of bcth cau: rias, ef wh;en uhe chlef ﬁere)fl”

>a;_"appointmant of A Jelnf High Oammissfan ta dlSEQSB of’ihese
;Zmatters, and iﬁ-;h*s jear it was announced ﬁhaf the- British
and United States Governments had agreed. tc take this eeurss‘“
of aation, °  The flrst step in the development shich is -
being'ﬁfaced W38 taken‘by.the British Gevernment in»iﬁviting |
8ir John A. Macdonald, .then Premisr ofAtbe Bominiaﬂ,xﬁa act
B8 one nf—the five Imperial pienigotenﬁiarieé.. Tois he
conssnted to do. The excellsnt reeard(l)’of‘thalproceedings

of this Commission contained in the corrsespojdence of 8ir Johm



Macdonald with hls Gévernmant, which is now rezroduesd in
the bilography of the late ?remier, written. by Mr. Popez,
shows. that the negotiatlions lnvolved a continual centeatv
betwesen 8Sir John M@cdongld and ths. British reyreaentatives
a8 to the sresarvation @f Canadats interests.  -The Treaty
::«finally cencluded was regarded by Canadalans aa-high;j-
';unsaﬁisfactarf, and thls Pacit fa.unQusstienablyidue to‘the

ﬁigdeterminatian of ths Bri igh” esenﬁativea, aupaorted by

Vi tne ImPeridl uovarament to cenclude th 18 t eaty aven at~n“?;2;"u'
,;éirthe etaanse of a saer iae of Banadi#n iﬂtarests if necessary.,
'ﬁ@:gn several Dccasions Sir John . Macdonald was strongly 1nalined

to tender his resi gnat;on, and was enly rastralned from doing f'
\'féé %y:Im erial eenSLderatisns. ‘:As-to hla-pesition in thia. :;

{}1ra~aré aneth T biogra@her ¥r. J.. E Gallins, sajs OL him°

cj RE % ia,an arror: t& sumgasp that- in aay sensa si; John was
L

z

,”a E@minien ra resentative he aas mereTy the interpreter.

o

ﬂ; ;f?3ravinca, in,confliet thh his dugy to the lnteresus of the

~1 TN N
&

'”}fDomiﬁien"

U

The treaty in- its final form, hewaver did centain a8 - .;:j‘f?
~glause which provided that ths clause relatlng to thes disposalrt?
of the fishery question should not bs operative unless |
ganctlionsd by the Dominien Parliament( )w The treaty,

“known as the Trsaty of*Washington, 1871, was duly provsd

(6)

and enacted by bot Dominion( ) and Imgerial statutea,

Twalve years after 1t came inte operstion, the treaiy was



denounced by the Ualted 3tates,

The Trazty had providad that the compzusation to- ba
‘pald by the TUnited States to Canada Tor the ﬁse of her
fisheriss shculd be fixsd by a anew commission of three;
AImembers,lene te be chcseﬁ'by each of the governments

- concarned, aand the third to be agreed upon by the two.

. resrssentetlives so &:oalntad. (Tt was not until thefailure .
£ %h negotlat ens - Por reclprOOLtJ in 1874, referred_tal S

e e
% 8 S |
:.;abave( z,ﬁt at Qana& 1nsisted 21 tbe ca*rying ou’d o; this

L
H-

7clause¢ In thlsfeﬁse Canada was. ye*m1t+aa.uhe *ﬂdepandsnt
j¥j039108 of: her commiaelonsri - (Sir Alexander Calt was
833 ued.bv ths Imperlal Cevernment } = The resuls wgé
llemlnenﬁly OTE aatlsfaotory.-‘ - The deolslcn OL the :

K

»ff e9mm;s5;@a 743 kae@n as. "Whe Halifax Aﬁard 18??" ' The

triba ﬁad efessediinﬁo canadian terrltary 1n tne Ncrth—ﬁest
'Nin order to eseama Un*ted Sﬁ tes traops aha wors. in ﬁursulﬁ
1fof them Then, u51ng this as a base of retreat,,tha;lndians':-
grncaeded to make- 1'*a.J.d.r;-) upon American setvtlers, secﬁré in tﬁe.i
'igot tha*‘the Americaa soldisrs darsed not erose ths linse.

The situsas ion RS & VPrJ delicate one which might havs

(7).

developed'sarieus.international»complic ations Lord

Dufferin, the cherne”~Gﬁner&‘, wag absent on a trip to

British Qelumbia at the time and 8ir Edward Thernton, the




e
o

Britlah.ﬁmbassador;at ¥ashiangion, was in Zngland, ; Feeling
that the matter demanded immadiétegéttentiog; the Pramisr,

“Mr. Mackenz e; ssat onrs of his—éiﬁiétars; ﬁ}. Millé;'direetly'
1o Hasnlngton to eoéferfFi+h the United Staueb G@vernmeat

A the | matter sml*tlng wll farmalltieb @f aﬂj kinL., This

Jote

ﬂ braaun of intarnatioﬁal uustom elicite a‘mild areuebt frem
the Gmlted States Gevernment, and a very daciddd one frem

thg Cglenial gffipa, but as the resu‘t of Mr;' ills mlssien ff“

' _§53‘00mp1ete1y sucbass?ul anc the uircumstancas were
csqalderad axtr&ordlnary, and both Lerd Dm ;erin and Sir
:'BdW¢rd Thoraten a;aroveu the ,c+1en after -+t was dene,*.

'nOuhiﬂw fur*har Was haard of ths @maitt eri ' Usder thﬁ’

c rvumstanuss, however, therb 18 no excuse o eem51uer the

1nclddnt 45 & grecedent &nd for thut T'e‘..son lltale constitu= i

ftiesal signlLleance ean_be uttached to 1t. g[‘IJa QSJctalegieal

&3

,e feet hcwever, upon;+he me“oers of bﬂﬂ Canadida anl

7:;61': }30 :sl treaules W;LBA quifa deglugd

o huvarbesﬂ'uaken r crantad since the dlecussxﬁn of : _ﬂ;}:}i

iﬁrééﬁyamaiiﬁg_ owsrs with %r Blake mada a 1ear dlatlnetien )

’

ﬁetinen uemmerﬂldl treatles and political tr atiss."xn the
C first kind whe Dam1n¢0n was admitted 50 Do enﬁitiéd to
s;aeiai treatmentd, aﬁiﬁcbnsidaraiioﬁ,'buﬁ in ths secéhd""
Canada's éesition‘aé Y éoionyﬂgarred'ﬁer from’ény”iﬁferfereaee
(8)

#ith the forelgn relutions of ithe Zmpire . Mr, Blakets

reselutions of 1874 and 1882 were confined te the subject of



commerclal treatiss.

The attitude is well i‘lustrated in the matter ef -
Extradition treaties(g) This was emne of the aubaects
or which Mr. Blake conferred with uhs Polenlal Offica in
1875 and 1876(10'):. | 'Uy to this time, the extraditien of
fuvifive criminals from and to thse Unlteé States was gavarnedt;
by the Ashburt@a Treaty of 1842, and frem and t0 cfher :7_ I
foreign natians by'treaties mads from ti@e te time b; the “
Imnerial Gavernment. ;; After ,he passinc ef the Imaerial “

Act of 1870 diffieulties arosa in fta eﬂeration whieh

caused eonsiderable friofion between Great Britain and
Ua1ted Statas, and which resultad in Prae+ical susaending _';:,:;
the eneratien of the Ashburton Trnaty(ll) Mr. Blake‘s

reprnsentations urged the Goverament to eancluda % new :

'»extraditian treaty with the Ualtad Statas,'81nee tne;ti )

ates

s : A B .7
¥ ,4,:., . LR o7 i iy i:‘, feLd LT

- was aever cempleted and the fact of the matter ia that

in Oanada The new arranaement with the Unlted St

e B ]

Oanada is stlll degendent upon the regulatiena ef tha eld i

Ashburten Treafv ef 1842 amended in soms Barticulars in

1890 for extradition to or from the Unlted Btatea.'

O=nada has,however, prasumed to supplement these regulatiana .

by enactment lnformally agreed upen ﬁith the United Stgtas(ls){ _—
Canada has not at any time asked the frivilege,cf'

negotiating her own extradition treaties, but she has ssked



that sne be alleowed to devermine the ways and mesas Dy which
thess. treatises shall be made effectlve, as gr@vided fqr in
thie Britisnh Ferih Amsrica Act, 18”7(14) © This was the
purpese of the Canadian Actsef 1873 sad 1¥8727. . Waen. . .
the failure of ﬁr. Blake;s missier to securs ﬁe@.treaty <
arrangements begame epparent, anraddreaé Was prsgared:bél
~the House of Ga&mena, aﬂi approved by une Senute,. N

(1)

reclting the facts- ef tha matter and,as”lnv that tne

~Imperial Aot be ausgendnd from- aparatien in Canada, ,This
ra»ueat Has rafuaed Oy uhe Impcr‘al Goverameat, and 1t vas

" mot until 189 (18).

0\

that the regu was Tinally granted. f

]
oF

433
(]

Even then ealy'that ¥art eof tne Canadian Act referring to

g

-countries with whem Bugland had asrranged treaties Has . ¢_ 

>

fmaiaaQEEIatLva .and the. re afnzaw part, iat andaa to a;ply

v

l; $a ether ﬂaantrles, 18 st;ll mnogerative. ﬁ =“ince +h

: racsvn lon of‘Par) Qneuef the Gan“dian Au% dl‘ Imterlal

-.{:;the egaratian of the Im; ria‘ Ac%, 1870 in f var of -hay' e
(1?) , .

f{G adian Aot Paru Qna r"l:\» resul* m&g‘ba sammarized

3

'i“by saylng that Gamada naw has tha rl nv o make regu;aticns

.. «1**

&8 30 3he~manner in ahlcn the extradltlen treaties xaue

- by Great Britain withhforeign.c untries shall be ma da~g"
.effeGJ*ve in Qanada. o o - ;}}\
It way ¥e noted nere that the Imperial Treabty with

(18)

- Russlw of 1877 sxpressly provided that it should only

be wppllicable Vo ths colonias "sc far as the laws foil the
"tLlies belng ia force im such colomies will zllown.
Subssguent to tfe denunciavion of the Trety of

¥ashingiea by the Unitad States in 1885, the harmany



[

'; shgulu ba recognizeu as a new ateg in ‘he devalagmenu ef

Ab; yhe Canad*an Parlfamsnt H&S aani ted t@ be a oendltlea i

4
i

of razlatieons bstwesn Qanadsa und the Repuovlic wers greatly

endangered by collislons bebtween the fishermen of the bweo

gountriss wloug the coass ¢f the Yaritime Provinces. .-

Although im no way entivied to de s8¢, the Amerlean £ishermen
continued to make free use of Canadian waters for fishing.
purﬁases until thé fleet of cruisers ahidh.Cangda was - - >
0b;1~ai to £it outb had saized a fevw Amorluam boubs.. - Janada
theﬁ made aapllcauian uO gGreat Brltu*n for the aopclntmﬂnt
ef‘" high CBmﬂlSSleﬁ 1o seatle uhe mat Ler. wxnh the United
Btauea.. : ﬁhs greoaadure in this oase dld nut 5nea much
advanee ia mthed over th&t adopted iun 18(1.~, Bir Cnarles
Tupper, the High Ceummissiener of Canads, the Hen. stayn"'i
Ocamherluln, aad the brltish AMbaasador st Waahingz@n were

namad ‘as the ngn eemm13319nars for Great Brita&a, and twa

reureaanbativaa ﬂare aygelated Tor the UnLted St“°88'f,:1t1*' )

N ,\-.'- ; S e LTd

: SRS I ‘-
precadant'to the ratlficatien ef tha trea by oy Her Majesty.;

Th;s ﬂus maae Aaticle Slxtaen af tne<002ventia£(19)

t .

fact that tha sama resuI nad been achieved 1a the" f¢r§1(
Truaty af Wasnin5ten had bean 1argely aue ta tne ogng;ing
of the Heme Office, #hose_instructions o thair»aMbaasadors~fi~
weré st varianes with the assurance given-fa the Canadian
Parliameat that "Great Britain had ne intaﬁltén of disposing

of Canada's inshore fiaﬁéfies witheut her conseﬂt“(ao).3 o
Henca the advantage gained by Sir Hohn A. Mucdowald at thab
time had been tactieal, rather than admitted as of right.

It may be added that the discussion im this cass was nod



-9

complicat ed by . tﬁs aaist nce of tne Imuerla‘ Latsresna

shich ﬂonflxhtad with thosa Gs nadlan a3 in 18?1. - Hance

LIS - g

wuen *r»uue* ﬂ&;g“t §us glven conaldarations of Canadlan

»n;eres~ﬂ. When ths~ e&ty Aas fiaa ly rued upon.

-

and assented 10 by the Dom1nlen DarTi&muau, iu waB

! : . T
K . :

EUdl&de bJ the Un teu St tes Senaia.',A The ﬂentrib tien

b

: of zhla nerou¢atleﬁ?ﬂa1 bs said 1o be +h pri igla thaﬁ
%, N )

ImaoriaL ureuulee d\reetly affeczlnv Oanaaa, requi*thhe .

G0 e -

dSBdﬂu 6f the Canudla ﬁarilament.T e o ljkﬁ;.f L

:: -, -

x{ e en - - e

Ths diucub31ens of tranty—&iklﬂg pownr imtraducad

)iag in ths HOLse ef €3mmona frem tizs o ulme, were cudfined e

Lo uhd ua*tev o? nawot1ut‘on af wnat asre a3lai"éum ereial"'

PR
- S

treatias.' Th= use of _the termAia the débates yf ;889 _ [

189 and BuCCQSQLﬁg years SE28m3 ta ns vw bgaﬁ quite in&isurlm—»‘“

¢ .., y t.*-

f711nata aﬂi. avn begn_applled to al‘ traatfes Q&Viﬂg & leeal’

hat asgn, muuh ef tn t dlscubsian

AN ) .-;-« ) 4
»vl“,, I 1x~—’ '\,‘ % “’\h--‘

JAe tdjlca %hich nave bean lnﬂludad:in )

s-' A "‘= 1 . :*\

There afe *aay'of +he *”eaxlpa whlun,are

"re desigﬂatad‘as §911tl0&1 ahich Je not in

: Iméafial interests, 3ﬂd ,ra qui*e Tluhiv tne'

.t,,;- i

pO "be re'e., te bj those aho auv:cat a taa

e e,
ke

'"‘nega iat*on of ﬂemmerulax trsatlaa DJ C ﬁada.

:,;A i,,

A arJingly, i 18 arap T fo rnfer hsr tu th° rasoluuiea

“

4

,imtreducea in the Houss of Bammons in 1R89 te 1 is sffact

(21 AR e

by 2ir Rioshard “artmrivh* | The resolution. was dafeated
oa

a stric iy g¢rty division of'aine+y—fonr tn'alztj—s x, to

' '

tha wOGEM@JﬂLQMGQ» ‘of “much flae-ﬂdvlnv ang lc"dl Ly dag lamation

by tas CQQB“rVduive doeverament. The ilscussion snowed,

howavser, an unguestionsd sadvance in the gub*ic vpianion sa



Fa”
%]

}xl".r'J

this subject, and that a demand which would have been
considersd absurdly unsuited to Caﬁada's’gositiba infearlier
_tlmes, was being boldly entertained by large seetion of
the people. ” o 7 e
S8inee that tlme ‘this resolution has ranked with tne'h
matier of Senate Referm,far 8 hich plaee in the list ef
tpereanials’.,  In 1892 Mr. H:U.la introdueed a similar
reselution, saconded by Mr Laurier but 1t met & similar
| " vfate (23) o o A S ,rf J L —ji':}’-\' SRR

In 1890 the canadian Government 51th the a@proval L

[.ef Her uageaty's Governmsnt forwarded aﬁ iatimatlen
"to the United States Goverﬁment by way of Lord Knutsferd
* of the Colenia& Ofxice, uh&t 1% would ba ulad te discuss‘

ﬂlcertain suhjaets namad for ‘the mutual advantage ef the two

"{ governmants. In 1892 a resyogse came that tne United

vdiscuss tnesa subgeeta. ?

The canadians wera accempanled" : '
:”ﬁ‘o the canferenca by Bir Juliaa Pauné;faée, the Brit;ggky R
;:Ambassadsr at Waéhiﬁateﬂ,'and nis apuraval waa endofseaﬁni}
4:uyen the minutes of the aenferenees and upon the eommuniea;
.tlens @xohanwed by the two governments. ' On theiretara.
of the Oanadian delegates, the Government addressed 8
request to the Seeretary g State for ths Colenies that
Her Majssty'a Government should authorize H@r ﬂajesty‘s

minister at Washiangton to cencluda fermally the arrangementé



':;éiaf the Behring Sea Oentraversy. : Ia 189? Sir wilfrid Iaurle':ﬁg

: ,;gland.the Unlted 8tates In?1898.7

set out in the report ‘of the preeeedinas. In this way
the Treaty of Washington, ‘1892, mas comcluded and ratified(23);
The progresa made in this negotiatian ¥as very censidar—-vA-‘
abla, " In the years tﬁat fellewed, delegates of the Oanadxan »
'Government several times visited Washington under mnch the :
| same auspiees aa en thls eccasiau. “In 1895 Mr MackenzieA

“-_anell and Sir Oharles Tupper attanded there in the matter

sgl{and Sir L. Da?iea want to Washingten to arrange wlth the‘f ;‘,

r a“th‘”'“i“ as W What subdects should be dlseusseﬁ by the S

;*Anglo—American Jolnt High Uommlssion, the appgiﬂtment of ::Hf§: o

which had been arranged by eorresgeadenca. - f*" '";J,“f”bf

This Joint High Gemmissiaa was appeinted by Great Brltain }'“'

It was 1o deal with all

Foﬁf:oﬁ its.meﬁﬁers ware canadian ministers,(aﬁdkagiy‘éﬁe%
;kzer& Herschell the Ghairman) was apgointed by the Imgg}iali;
tGévarnment.. Ths Oemmissien ‘sat at Quebec first and 1ater
4 13 Washington but it adjeurned in February, 1899, without
ai{hav1ng concludsd anythine of import&nee. The Jelnt High
| Commissien was never'fermally olesed and so from time to
- time afper that date, suggeatians were made for 1ts recallgl
‘but aa.no‘gdod Pfespectjapﬁeared of completing ifa ﬁorﬁ,
this was nevef done. N . - A

One other negotiation of this déoa&e'ﬁay ﬁé 5riafIy

mentioned, viz. the Béhring 8ea QOontroversy. After

geveral near cellislons between Oanadians and Ameriesns in

the



the Behring 8ea, the Uniped States agrgad:te Gregt Britain's ‘
promosal that the matter should be submitted to arbitratioa.(24)
Each of the governments was to De regreaented by two. L ;.‘ |
arbltraters and three independsant parties were agreed upeﬁ.
-Great Britain ageainted Oanada'a Prima Minlster, Sir Jehn
Thomyson, and Lord Hanaea, a Brltisher, as n°r represanta~

tlves. .. The whele eenduct of the matter was: glven te tha

_Ganadlan Qovernment, and the chlef counsel far @reat Britain 3?-

was Mr. Qharles.Hibbert Tupper, appaintad by the Oanadian.J'_”

Gevérnment.:“A The. result was hlghly satisfactory ta the
7'Canadlan peegla. ‘l - ' R :  ' y
‘ Oanada‘s next experiencs with United States‘ diplemacy
17,vave her much 1ass.eause-fer self—gratuéatiea. The Jeint

High Gammisslan had ;alled to effeet a settlemeat ef the f;f £

_ f,/.,;_"Alaska Beundary -ﬁrpb}'m__in 1899 a.nd. had i’ailed to agree

'Y
J'

4 n;

(2>)-}L_.‘

:the British Government for negotiatiaa ® Oemmunicatiens

yy P I N

ffin'rQTatién therete ware interehanged by the Oolaﬁlal,Offiea -

-,the approval er sugneatiana of the Oanadian Gevarnmeat."i‘

~ LI S AR

'When the matter aﬂyroached agreement im, 1903, 8 draft

treaty was sent. te tha Ganadian Government for agprgval

which 1t was 1ntended to conclude betweea Great Britain and
'the‘Ualted States. ~ The proposition of the treaty was

the same as that refuééd;by th? Joint High qumfssiea>inz;899.
The CGanadian Gove:ﬁment urged upen the British Go#grn@ent

the great ingoavenience pf leaving the question to such a

tribunal, and offered to havé it submitted to the Hague
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28

tribunalsg b " The reply was that this was impossible since

the United States Goverament would not consent. The Canadlan
G&vérmment then approved the treaty, but with ‘many misgivings,
aﬁd’étill grstestimgﬁégainst the'cdnatitutiea‘of the tribunal.':2 “
As soon as the canadian Goverament received motice of the B
American apyoihtment ef Secreta*" R@ot and Senatora Lodge~‘
“and.Turner to be thelr ﬂxmgartial uurista ef raputs" they
_gratested to the Home Offiee ia such terms: a8’ weuld ha?a

;ermed &' ground fer withdrawal fr@m the tra&ty, “owing’ to tha ey

failura on the part af the United States to fulfill 1ts
1ntentiena. '_ Their objsetiena are, however, shewa to- have'
been practically everborne by the Golanial Office (Z?), aadr
there ¥88 pfaatiﬁally“ﬁa;a&ternativaAaffers& to'eenéurrehee ' 'i'f}
ia the continuanca ef the arbitraiien.~ ‘ Altheughthe first -

suzgestlan ef the aames cf the British regresentaﬁiyes cama~af‘

t

‘;nameé fhem finally. T
7England, Lerd Alvarstena, Sir Lauis Jette, a ratlrsd Judgs ;;'\5
T_Qf the Superior Gourt @f*Quebee, and then “the Eieuteaaﬂt-

Gava*aor of that Provinae, and Mr. Ayleswerth. ‘ (Mr.

Bordsn, Iea&er of’the Gonservative Oppaalti@n in the Housa;»
1&ter criticized the Government fer ﬂet insistinv en ﬁhe
appolntment of three Canadian Arbitratora(za).)
05nadia§~Go#er§ment alsu:named the British Agent te tﬁa :
fribunal aad the counsel for the British contentien.:

It need oaly bs addad ‘that.the award of. the tribunal was
adversa to the Canadian contention, and that it was signed

only by four members of the tridunal, the three American’



... the. aotioa ef 1894 was due in ths.main to the gasslag of.

o5
reyresentatives and tha Chief Justice of England.: Thﬁ-
Canadian representatives delivsred a dissenting mimerity
judgmen%.; The award was, however, bindlng by the terms
of the treaty. ;'Great complaint eame from the Canadians
generally of the-maﬁneriin walch the Caﬁadian Qoverameat :
had been dealt with by . the Home Geverament, 3ad though T
, much of . this was due to> diaaauaintment and chagrln 1nduced
by the failure ef‘the canadlaa caatentien, it aurely ha& S
T a conslderable feundatien in fast as shown by tha eerreapeadenea; ;'
7 In. 1905 aanada had" exgressed her wish te: be included in’ i
'-the c@mmeroial terms of’the treaty: entered ‘into between

(29}

Great Britavn and ; Japan im 1894 Thls reva:sal of

"féélawa in: Eaaan restraining uhe @migratiaﬂ ef Jaganese, aad

¥

;‘ta tha faet that Ganada was . infermally assured thax n@ treuble 1731

}Japanese in thaﬁ’@ity,vand a eattlament w;ta Jaﬁan beqamer

LR

5'necessary,1 f~A maasage frem the Forsign Minister of. Japan, '§§'
" forwarded. vo - the’ Secratary of State by.the Japanese Oaﬁsul  5§ a
in Canada sxpressed: tha hape‘that in view of the. cordial and f?
'friandly re1a¢ieas ax1sting betwseean -Japan and Oanada, .the
~case might bs- settlad at OttaWa independently of the Britlsh
Govarnment and witheut ‘going throuzh the usual-diplomatic

(30)

ghannels . .The result was that M.r ¥. L. Mackenzie

King was sommissloned to conduct an enquiry iate the losses



)
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and damages- sustainad by the Japsnese 1la Vancouver . fThie
ameunt, se ascertained, was immediately pald to the . .
suffereaa. - In tﬁe meantime,. tha'canadiaﬁ goverament
resalved to send the. HON. Mr. Lemienx, ﬁinlster of Labeur,
diractly 1o Japan, ta dlseuss the subjeet<with His MaJasty'skv
.Tepresentative at Tekle and the Japanese authorities (31).
;1Whis int entien Was commuaida%ed to the Gelanial Offiee
" and eredentiais aaked fer.., The Oalanlal Offiee, in

2A11§ursuanee.af this requast, telegraghed te His Magesty's

;,iAmbassadcr af Tekia, stating that Mr Lsmieux'a missiea PR
~iff{had the apsraval ef the Hame foiea,, and. asklng nim ta ?ff? :fflfi i
.;lnferm the Japanese. Governmant and present Mr.. Lem¢euz 1o B .

whe proper au*hsritles en arrival aand assisy him 1n avary

: ?éway (54) , Ths mannsr ef the. neiotiatians, thouvh qnite -

.# %7

?unusual, seemed vnry effeotive; . In.raply ta a questian\l'

I S --—_f';

& what was ths atatus af Mr Lemieﬁxyas.:

:in,the House aa

‘s,difficulzbtonsay_eza”fIff;1g‘:q;51 . ‘ E

gng;gun&.hblatands RT have no . diplomatie stgﬁua anywhera,

i%ﬂbut;Mr.wﬁemieux ha» been intredueed ta.uhe anth@rities at L

?;“Taﬁie by His Majastj's Ambassader, aad it is underlﬁls

1fM3JGBt¥'S Ambassadar that the negotiauions - if Regﬁtiatigna R

"they oan. be aallsd - er regresen atlons,. are beiﬂ? conﬁuctedﬁ ‘u_i
This negetia*ion unquesiionably marks the hiwh ‘water ef )
Gan&dian;indegendence eiqdiglamatle relatiens.. The_ggb;@gt
of the dlscussion caneeﬁﬁe& the right of Japansse subjeats
to enter,. aad when residing inr, British territory and it
peints to a meat substaatial advance in Canada's rositlenm

n the matter of the subject of thls chapter.



";f\‘nad neo Imyeria? reprosantativas in an internatianal

-y

Q)

In 1909 an arbltration of the fisheriss clalms was
agreed te by the Ualted States. - The question was -
raferrad te the Hague tribuaal and Sir Charles Fitzpatrickr
Chisf Justiece of Gaaada, was appointed as gne of the five
mambers to consider the matter.. -This was “tha. first )

nccasion upos whidhla Canadian was mads a member of that
 §body.: 8ir Allen Aylesworth waaséﬁgointed British'ggeﬁt,zij
B #ﬁd ﬁr; J.’S.-Eﬁéri'as éhGAaf the counsel for the ﬁriti§h:';fif

gasa. ..

_In the adme year the Boundary Eaters Treaty, cmmcluded_;
'bj the International Wdtbraajs Commission, was ranified§°4lﬁiff:f

”his ﬂamm1531en.wa3‘ﬁade up of three Cansdians aad.three A

Amerlcaas, aad . wes the first case in whieh Great Britaia

gnagatiatian(Sgé Iﬁ additien te this faat, uhe t eaﬁy

Zas gettled, wa i) ght befena thﬂ Deminian Parliament amd

i L e .

t,fi“atian by Hl3 Majeutf's Gevernmant

apnzavad there; 8

:and sicnature by‘the Br tish Ambassador ax Washingt@n o

whieh

In 1911 aﬁ!ﬁjperlaleeaeral Aruit*axlen “reaty,

fhad beea aece iated and eencluded ia June, 908, aad a1394'

5 - Yoy - ,v'ex";;:ivz U

yeeuniany Olaims *reaty- vere aigned. "~ Thess trsatles,v‘yifm

’;yrev&ding for he settlement of dilsputes and pecualary
claims betwsen His Mggegjy's Goverament and the U;;ted
States, exyrasslﬁ_prévidéd that His Majesty's Gevermment
rgaarvsd tae right,,inféasé of any question affeéting the
interests of a°self—geve?ning'D@minien,.is-ebtaiﬁ-ﬁhe
goneurrehes of that Demianion in thse. special agreemsat which

(38)

is required under the:treaties for the refsremncs to srbitration .

Unfertunately, howsver, thess itreaties were defeated in the



Uaited Btates Beaate on Angust 15th 1911, although tﬁey had

b»eﬂ 4pgrcved by ‘the Presideat aad tbe faremost st&tpsmeﬁ af _

Groat Britain and Can&da(57) :‘,*; , o ) ﬂ;{i ;i;ﬁki
| Premtime to time suggestions are heard that while Qanada

eamnétrﬁe exﬁectea to be permitted diatiﬂet,diglamath o

repr sentativea in the ?Jrlaﬁ“ ﬂnuntVies 8O 1env'as'shn

L rﬂmuins a cglenj of Great prita.ixl, aevprtbelass the British

x~ ¥ "'j-,

digxematle service sheuld be epea to ﬁanadiaas and that

Y,

they should have an @p artualty of haldmng gesitinns gf

.\,:

cenfidenea af thls klnd,anu of seeuring a traiﬂino in ﬁhe’

busine sf ereign relatians. Beth Sir Riohard eartwrlght

B3

aad 8ir Cc@””é W. Pabs have sadersed uhis grspes1tlsn in

{

ubeir *pﬂeﬂt oooks. _

torana capadian Governmen* la taucb ﬂith affairs thexa.

R ~‘:(’5‘:" g

Thls ouggastieﬁ was iutradaced in th

L n

giﬁ tne House GL Gemmona in 1909(5?), but tha resolutian was

R %3 S IR
A RS # 3 iv.av

of tna Qxiﬂtlmﬂ cgrdial relations between the two eountries
uuder bha Brasaau eiruﬁﬁstances, and taa vprf elflclent
sarviesa then bslng renderﬂd by Mr. Bryce, tha Brftisn
Ambaasador ab Washing en, and his staff. -

Ona otheﬂ evidenba of the growing conseiouanesa of
Gaqa&afa nationnaod may bs mentloned. That i3 the creatien

of = Departmeunt of External Affairs for (anada. It musd

e admitted, hoewsver, that tals dspartment, ereated In 1909 - -



é'_éths colonies in matters ef 1ts fereiga golicy aﬁd alliaaoes.

under the management of the Secretary of Stata(og) ,énd

2

+ransferred ia 1911. te the eonirel of the Hameurabla the

40

First Miaister( ) has very little eanstltutional

im@ortaace. Tha chief benefit it confers is ax
(41) '

administratlve ona. .
Strange theugh it may seem, the aubgeet @f Exteraul
;relatians of the celeaies is ene which has reeelved veryAf
:»ﬂlittla dlscusalsn a the Goleﬂial conferencea. ] Whe
;cenfarsncasxafﬁiag 1897, 1902 and 1907‘511 diseussed :
.;vﬁhgzmakiag,ef cemﬁE'cial treatles, but this auquqtzagaiA‘ |
~rela$ed almest.éxciﬁsivalv t9 the matfer ef:prefefe;iia1: 
‘trads within. the Empira(“) - Ia this resgect the |
: resalutlans grefarrqd zxkxxg asked that treaty—maklnglpwwers f:‘

y,fishauld ba uafattered by Imgerial treamiea ar ocnventlens -

i;yhat the Imyerial Gavernment sheuld be 1nvited te censult

EfifThe mavament was, ha@ve‘, very shert~lived. - Sir Wilfrid o

Vi{Laurier gave: the dlseusaiea aa early'qnietué by nis unqualified

. opposition on the grauad that if the calenlea seuoht L

:cansultatiea-in such matters,. they must.gerferca aoeent 8 ,?f

eenssquent res§oﬁsibilitv ar the pglicy adepted and that,

ox his part, hggwas,quita uawilling. to make Cagadg‘respensible

for British forelga policy. - | | |
Such is the story of the exteraal relatieas gf_canadﬁ

sinoce 18687, TDifferent constitutionrnalists ssem te draw very



»‘Z,Banadian interesta ta British gelitieal Bxigegoies ;n 18?1 ?

,kn'Ha says - "Xﬁxxa;x "I -#1ll bs seen uhat ia ne caae haa ?

.='"tnat ia twe cases. gravlaleaal arranvemsnts hawe beaa made

.:iﬂsf an iaformal eharaeuer, axpressly in eantemylatiaa afrﬁ1

73 already ascriba t;éher in their effuslve mementa, but it ia kE

the eircumstanees mf ‘the Japaaese ﬂscotiatiaa @f 1907, er

i SR | | 4 G
differen®t conclusions from its survey.  The conclusions

reaohedrby Mr-. ‘Keith ia his'study of ths suhjeét reglsterd

~ very little progress for ganada in the laa? twenty—five-, RN

'

Jeara. : 1m his mlnd there s8eems little diatinouiaa betweea ;f

the Germaa'and It alian negotiatieas ef 1910 and uhose

labyriaths of diglamatie cemmuaicatien required at the uime fl'ﬁ“

x‘ v .
V4

of the SPaniSh‘near—’ﬁraaty* 12 1883 or the saerhiee ,ei’

:«_ -l

“Oanada ceneludad a traaty with a ferelgn pawer'direct,

A # ..

3at,tae mnch to say “that she has indeed obtsained, in- fact, '-;'
a hign measure ef authority in this regard. T@ all’ graetieal _
purposes Oanada now enjoys independent negotiatien of treaties .
and the formallity stlill rg uired for their iaaegiien_and the
ratification of the  resultant convemtioms will, befofé leng, -
be very much simplified. ¥hen this is dome the constltutienmal

slvance alrsady secured by Canads will be mueh more readily



ayareolated and those remmants of anthority still displayed
by Mr. Keith as tokens of Qanada's coloxialism will bél
rgcognized to be whabt Mr. Dicey would call "msrs oanstitutianaifi

fietiang".

e i
PR

 REFERENOES: (1) Pepe: Memeirs of Bir Johm A. Masdesald, Vel.II, * .
- Bw. 80-138; (8)091lins: 'Slr Joha A. Muedewald, 3.°375; feor :

o fall texsd ef Bir John A. Macdeonald'!s spséeh im the Bammans
T.whan 1ﬂtroduelag the Treaty, sse Ibid, Agpeadlx ngrs {3) See
308t P {4) Oanradlan Btatutes 1872; (5) Imperial pet

. 35~38- Vlc%. 6.45;- (8) Bee Buprs » (7) Buckingham and -
'Ress: The Hoa. Alexandsr Maekenzis; (S)Keltn Rasgansible

' Govermemta ia the colomiss, p. 1115; (9)-Ibid, p. 1316; -

«{21) B. of 0. Deb. 1389, ®p. 173, st seq. (22) H. of O,

. (10} Can. Sess. Pap. 1877, #133; (11) Ibid; (12) H. of 0. -
© Deb. 1877 pp. 710, 71l; (18) 32-83 Viet. ¢. .21, 35°Tiet. 0.65;
- {14). 33 Vict G. 5. 8. 132; (15) H. of C. Debh. 1877, B, 1516,
o {sy S »{19) Canadlan Statutes 1910 p. LXIIT or
. Canadiam Statutes 1912 pp. LIX & LXXXVII; (18) Oanadian.
. =S8tatutes ‘For 18873 (19) fanadian Btatutes 1888, e. 30} ~QJ'
*+ (20) Pepe: Memeirs of 8ir Jehn A2 Macdenald, p». 80-135;"

Ded. 1892, vel.I, p..1104; (23) Can. Sess. Pap..1893, #52,
‘(24).0: 6. Du-Robertss A History of Oanada, p. 4093 {25). .~ -+ -1
H. of£70. Deb. 1902, p. 758; (26) Oan: Bess. Pap. 1905;#149, RN
1(27.) /Bee, Désgateh: £ Lord: Gaalaﬁ dated 27th: Fabruzry*#lQOS,
Tvid, ‘see: a1so He ef 0. Dab 1903, .pp.:14786; 8t -8oQ.\ 3%
{(28) H. ef 0i Deb.. 1903, V.. 1481073 (29) See-sunrs p.is e ‘;
(so) Oan, Bess. Pap. 1907-08 ﬂ?4s p. 1653 (31) Ibld p. 1593~ - 0
(52) Oam Spss,. - Pap. 1907-08 #74 6; (33) H: of .0..Deb.: 1907~08, o

W E,+84. 6003 (34) 1-2 Gee. V.:0. 283 (3B) H. of.Q. Deb.;; oA
1969, ¥< 65875 (38)- ‘Keithsy Respensible Goverament in +the.. . .
,Joelaaiea (37) panadign: Annual Review 1911, B.- 8353 (38)
EA: 2 Qf 5 Deb 1909—10*‘?@1 I, p. 1D823; (39) 8-9 Ed.VIT,.
e , (40) 2 Gee. V. ¢ 28; (41) H. of- C. Ded. 1909, ' . -fa;*%p
"f?bl. I, 3D..1996; et 8ed..(42) H. of. 8. Ded. 1909—19 ~Tol.X, | -

- BP. 3883 (AS) Kelths Resronsible Geveramen% in the Golenies, SR
- Vol. III, p. IAG .70 T L r e e e T e e T

¥




102

CHAPTER XI.
IMPERIAL  RELATIONS.

L . . ) ¢ -
7wy R - SRoL

‘ '1‘Tha‘lmperialfhas;ceased to attempt ‘to éxercisse any"v
real. influanee on’ canadian local affairs. Leeal matters ;;.5i%
are now left entirely to lecal settlement ‘and there is B
) scarcely a vestige left af #hat was’ onee known aa "Downino-

';;

Street Dominatien” '”f"*’f ST *“7:1'%3 v ﬁ‘ ?‘L’i

Probably the last instance of inter;ereace of” thls kiad
was ‘1in the matter of- the dimpute betweex the Dominien and
: Brltish Oolumbia. , Gensiderable dlfficulty-had arisea'

' aver ths carrying out af the agreement Uﬁder which- Brltish

‘;Oolumbia entered the Union as originally made.-‘

4

"Maesrs Buekingham and*Ross deelare ia their "Life of Alezandsr‘
Mackeazieﬁ‘ that Mr. Mackenzie decllned Lord carnarvon *a s "%ifﬁ?
ser%icésggé‘an arbltratgr, but accepted his: offer to meﬁlate "
in*the"méttefj 3 Mr.'xéith; iﬁ'his~nnésganaible'eaverhménf im
the Ooloﬁiéki,’says*that-both the Dominion and‘the*Préviﬁcef

accepted his propesal. At any rate, both sides submitted

e e



g whidh was still uﬁaeceptéble to the Domiai@n,Aandrthqdmatter
- Temained a .source of friction and dispute. . Then'onrésth
: Feﬁruary, 1878, uhe Legislative Assembly of. Britlah Celumbia
-‘gatitionad the Queen ta 1asist on the Federa1 Governmeat |

_ovserving the award. Fertunately, no coerclon was attampted

‘,interfere wes: not repeated and nn#il _the preaenu time, the
zpyeliej ot '1aisser~faira' has been strletly adhered te;in o

£

g matters af local conearn..{ﬁ Y g";yj ¢Q#¢:§;1_

ﬂ;bearing, ia that, Lor the first time,, Oanadaans wera raeruitad g

‘*~7far servxce in a foralga War, aad the _expense sf the centinaents ;f

thelr cases and arguments.te him. .Ia a despatch OA Augua$
16, 1874, Lord Caraarvon made suggestlons for the settlement
of the wnole matter, but these augwestiens were not satiafactery»?i
aand the disoussian centinued. . A 1ater dsspateh dated 17th ki

November, 1874, declaxed-fhe award of“ths Secretary o§w$tate,

¥

In the same yearfzsrd'Dufferln visited the,Prpv1ace,“and:by A
diplomacy and tact was aﬁle to allay'the-troubleuferythe time. - ii
It broke out agaln in. 1878, aad was finally.séttled,by_gir;wf_
Joha. A+ Macdonald, when that gentleman was returned to power

in 1879..; . The unhappy atiempt of the Heme-Gevermmentvte”

. The South-Afriean Wax had an, impertaat censtltutiemal 1_ .

¥

vas berae‘byrtpa Dominign,;, - T@3~°ﬂllstment was, howsver, 2 Lf‘%ﬁ

special and voluntary eng; and for that reason. its impertance §1f§f

Was maihiy_in_phe impetus given to Impérial sentiment, jg-
AIn:1833,Gahada 300k charge of her owa land defences, and

Great Britaln stsadily withdrew her troops, until the orly.

British Garrisoms left:im Canada. wers at Halifax and Bsquimalt.

The British troops were replaced by amn organlzed Canadian

Militia(lo. The Départmeﬂt is im charge of the Mimister of
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Militis. - Uader the orders of the Minister was the General
Officer Commanding, who was appointed by thse Imperial Goverme nt.
The cheice was, however, always subject té the approval. of the.
Minister,. aad 1if anj frietion oceurred, the General Officer
fommanding was recalied. -Aa instanse. of this eeeurredvia
1904 when Lord Dundenald.was recalled for insubordiaatieﬁ to
the. Mimitﬁar; A censider&bTe agitation was made at +he tim _
for the agyoln%ment of a Canadlan te this-podition, but after E;,f
‘the_ratiremen of. Lard Dundonald's suecesser, ths. office was 2 
abelished.l . The firspg@ffiesr uader the Mimister kzxmax, ;
cher.thanzthe Daputy Minister of Militis, is aew.éalle&.
"Ohief of the General Jtaffn. - Uatil receatly, this officse
was occupled Dby Hager-&eneral Mackenzie, of the Imgerlal Army,
out ghea fristiaﬁ aeearred between him a@d Galaasl the '

: Eeneurable Sam. Hughas, he resigaad and the offiee 13 aew

.f:tha‘Deminlensﬁavernment effered to beur the wheTe expeﬁsa ﬁf7ff“

A P TRt

{}and thisaaffer WRS. final y accepted ia 1900._ - jw

| A Tha éuestian of canada's naval defence . 15 one. whlch still
.ayalps-ggttlemeat., .- Breat Britaln has,”ti;l the preseﬁt~
time, maintalned maval bases at, Halifax and EBsquimalt as -
'headéuﬁrters'in‘ﬁanada for the Atlantic. and Pacific divisiens
of the Imperial fleet. = The poligy of canceaﬁrétianﬁadegted_
by the Admiraliy has~resu1ted,‘£owever, infﬁhe complete

withdrawal of the Pacific squadroa. - Thers 1s now no provisioca -

what ever for naval defeace on the Pacifliec coast. Ir 1909
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it was decided by the Dominioxn to ergaaize a lecal aaval
service, and for this purpose twe traiming-ships were 7
secured for the ianciplent mavy, and tenders were called for for
saveral armed cfuiseraxéj,' Ia 1910 the Admiralty grogerty

ia the zprits of Halifax=£nd Esquimalt was transferre&:tc the
Dominion Gavernment or a promise of its maintemanece, by R
Ordera-ia—ﬁsunail-@ated:the 23rd Oetober, 1910, aad Msy 4, | 'nff‘.:,
léll réspectively. :;fi;}Thea-the-eleotiaa-ef 1911‘f“'; L
uzseated +he Baurler admiaistratien, ‘and put aa effeetual v
stoy teo these prepar ati@ns, The Faval Service Acod: ef 1909
haa not yet.bée§~repealed, but all operatiens uader it have
been suspended. . The $wo training-ships have been returned
te Great Britain and their crews disecharged. - In 3912 a .
discusaiea{as to thé'ﬁéée methed~ef~tm§arial assistaaésu%;

was'renewed. - he’ defeat of the Naval Ald BI1l. in thes . .
%‘\ s ¥, .00

_Seaate lsaxes the whole matter unsettled.,f;;;

This prmblam ef Imgsrlal defence is oxe tnat ha ;1araely

Tﬁeavdged the attentfeﬁ ef all the Celenial Cenxereﬁees 31nca
'188? wltheut, seemiagly, mueh umanimlty beinv arrived at
as to eoncerted actian 1n ‘the: matter.,. In 1209. Premler
Asquith grcposed an: Imgerlal Dafence. Cemnlttee +to- be::
‘compesad of :the Premlers of all the colonies,of the UBltSQ
Kingdem and of the officers of the Admiraliy. This -
Committes-was o have purely advisory functious. Heowever,
any satisfactory ssetilemeat of the whole guestien, particularly
in Canads, whers the policy has become eantralmed ia pelitiscal
issues, seems as far distant as ever,

It was in his fameus spesch at Aurora om 3rd Octeber, 1874,



that Mr. Bdwsard Blake first suggssted the scheme of Imgérial '
Fedefatioa, From bime to time the proposal is discussed
and & few advecates have besam snlistad, of whom the chief 1s
The Hemaﬁrable Jesegh'Chamberlaia; ‘ The'majérity of Baglash
statesman, however, still.cagsidérrthe_idea an imp§s§iile
scheme and. a yelitical chimera. ' | |
. In caaulusxaa, lt.merely remains teo nata that thet
Imgerial atnitude toaards Oanada has psgeholegiual vl chancea ;f
alnca cgnfaderatisa. ) Im those early days it was. the eammea R
talk of Envllsh statesmsa that the ultimate goal of uha ;”
'colanlas was lndependenue. ‘Lerd Johz Russell - to.thg e
despair of Lord Elgla -;seemed aever weary of warmimg his
fellaw statasmea'to érépare for the time whenr. Great Brit;in
snow ralsgsa hnr col@a;ss to ndepea&aaca aad thalr segarata

B . a 4

destimies.fj_ Thls attitude has greatly unamged BlRGB that

’”“tima.j The Eng;ish,pecple of te-dag uave found a neﬁ“::t

-v"j 1‘7‘. 3

hat the colaaies are

:1§ggntiﬁuallj ,eaﬁened the bgads we eall nthe ties ef Emsirs"

¥y

_have: hean>vary seﬁaibly at;eagthened., © o Im. thla respect 1}:?f?
at. least the Imparial *elations seem to more and more,mazs LT

for permanance of the eelenial eanaeetioa.,,fﬁ;,‘,;isﬁb’

-

REFERENOES: (1) See Canadiaa Militia Act, 1868.
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